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® The Constitution of the Republic of Poland of 2™ April 1997

Article 2

The Republic of Poland shall be a democratic state ruled by law and implementing the principles of social justice.

Article 31

1. Freedem of the person shall receive legal protection.

2. Everyone shall respect the freedoms and rights of others. No one shall be compelled to do that which is not
required by law,

3. Any limitation upon the exercise of constitutional freedoms and rights may be imposed only by statute, and
only when necessary in a democratic state for the protection of its security or public order, or to protect the natural
environment, health or public morats, or the freedoms and rights of other persons. Such limitations shall not viclate the
essence of freedoms and rights.

Article 57

The freedom of peaceful assembly and participation in such assemblies shall be ensured to everyone. Limitations
upon such freedoms may be imposed by statute.

Article 122

etc.

3. The President of the Republic may, before signing a bill, refer it to the Constitutional Tribunal for an
adjudication upon its conformity to the Constitution. The President of the Republic shall not refuse to sign a bill which has
been judged by the Constitutional Tribunal as conforming to the Constitution.

ete.
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POL-2004-3-025
a) Poland b) Constitutional Tribunal ¢) d) 10/11/2004 e) Kp 1/04 f) g Monitor
Polski (Official Gazette), 2004, no. 48, itern 826; Orzecznictwo Trybunatu Konstytucyjnego Zbior

Urz€dowy (Official Digest), 2004/A, no. 10, item 105 h) Cedices (Polish)

Headnotes

Prohibiting participation of persons "whose appearance renders their identification
impossible" in assemblies and gatherings would restrict the freedom of assemblies in a way
which is not necessary to guarantee the peaceful nature thereof. The right of a participant in
a public assembly to remain anonymous is an essential element of the normative contents
of the constitutional freedom of assembly.

The peaceful nature of assemblies is a fundamental element of the democratic
principle of freedom of assembly as well as a precondition for enjoyment thereof.

Limitations on the freedom of assembly, including on the possibility for participants in
an assembly to remain anonymous, may only be justified where the non-peaceful nature of
an assembly violates the fundamental values specified in Article 31.3 of the Constitution
(principle of proportionality).

The principle of the specificity of legal provisions, especially where they provide the
possibility for imposition of penalties, is one of the elements of the principle of the certainty
of law and the citizens' trust in the State stemming from the rule of law clause (Article 2 of
the Constitution):

Summary

l. The amendment to the Assemblies Act 1990 and the Road Traffic Act 1997 adopted in
April 2004 introduced a prohibition on participants in assemblies concealing their faces and
established joint civil liability of the organiser of the assembly and the perpetrator of the damage.
The amendment was introduced following the violation of the peaceful nature of numerous
assemblies involving, in particular, attacks on public order officers and material damage.

The President of the Republic challenged the amendment before the Constitutional
Tribunal, in preventive review proceedings (Article 122.3 of the Constitution). The applicant
alleged a failure to conform to the constitutional guarantee of the freedom of assembly, read
in conjunction with the principle of proportionality, and to the principle of the rule of law.

IIl. The Tribunal ruled that the challenged provisions do not conform to Article 2 of the
Constitution (rule of law), Article 31.3 of the Constitution (proportionality) and Article 57 of
the Constitution (freedom of assembly).

A prohibition on persons "whose appearance renders their identification impossible"
from participating in assemblies would restrict the freedom of assembly in a way which is not
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necessary to guarantee the peaceful nature thereof. This restriction would cover not only
persons voluntarily hiding their identity whose disguise could suggest aggressive behaviour and
a possible threat fo the constitutional values enshrined in Article 31.3 of the Constitution. It
would also concern persons who may not be identified for ordinary reasons or for voluntary
disguise which is, nevertheless, a means of expressing a certain attitude with regard to a given
problem, situation or fact, and not a sign of aggressive behaviour and possible threat to the
peaceful character of the assembly. In such situations, the prohibition on assembly would
constitute an obvious, excessive interference in the constitutional freedom of assembly.

The persons organising an assembly are not, however, endowed with the right to
remain anonymous. Their responsibility for the assembly is determined by the proper exercise
of the activities required by statute.

The absence of a definition of the crucial notion "a person whose appearance renders
their identification impossible™ makes the decision as to the ultimate restrictions dependent
upon the discretion of public authorities. The application of the provision containing such a
definition would ageravate legislative imperfections.

The permissible restrictions on the freedom of assembly may also be connected with
introducing explicit grounds for civil liability of the organiser of the assembly for damage
committed therein. That does not, however, permit the legislator to establish any possible
sort of liability without taking intc account the need to achieve a rational compromise
between the public interest, connected with, on the one hand, peaceful and safe assembly
and, on the other hand, the freedom of assembly itself. The measures introduced by the
legislator may not exceed the limits of proportionality (Article 31.3 of the Constitution).

Strict liability (not fault-based) for damage committed, which is a form of aggravated
liability ex delicto, should always be justified by the explicit legislative purpose indicating the
expediency of departing from the general rule. As regards the reviewed legal regutation, it is
difficult to define the motive which would justify the imposition of an aggravated form of
liability. Prevention may not constitute such a motive, since even the utmost diligence of the
persons organising the assembly would not exclude their liability. The aim of aggravated
liability is rather the discouragement of persons organising any potential assemblies.

The excessive liability of organisers of assemblies for damage committed during an
assembly would lead, in practice, to shifting the possible risk of liability on to such persons,
together with imposing duties upon them which would be impossible to fulfil.

(source: https://codices.coe.int/codices/results/precis/DC78EAB5-6D4B-4FFB-4313-08DC225DC81B)
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®BASIC LAW FOR THE FEDERAL REPUBLIC OF GERMANY

Article 2 Personal Freedom

(2) Everybody has the right to life and physical integrity. Personal freedom is inviolable, These rights may not be
encroached upon save pursuant to a law.

Article 104 Legal guarantees in the event of detention

{1} Individual liberty may be restricted only pursuant to a formal law and only in the manner it prescribes,
Detainees may not be subjected to mental or physical ill-treatment,

{2} Only a judge may decide on the admissibility or continuation of detention. Where such detention is not
based on the order of a judge a judicial ruling shall be cbtained without delay. The police may not hold anybody on their
own authority longer than the end of the day after the arrest. Details shall be the subject of legislation.

{3) Anybody provisionally detained cn suspicion of having committed a criminal offence shall be brought before
a judge not later than the day after their detention; the judge shall inform them of the reasons for their detention,
question them and allow them to plead. The judge shall forthwith either issue a warrant for their arrest containing the
reasons or order their release.

(4) A relative or somebody enjoying the confidence of the detainee shall be notified withcut delay of any
judicial ruling impuosing or ordering the continuation of detention.

(source: https://codices.coe.int/codices/documents/constitution/9B85E085-0A3T-47F7-9912-CF23955828DAang=eng)
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GER-2017-1-001

a) Germany b) Federal Constitutional Court <¢) Third Chamber of the First Panel d)
02/11/2016 e) 1BvR289/15 f) @  h) Europsische Grundrechte Zeitschrift 2017, 204;
Neue Zeitschrift fur Verwaltungsrecht 2017, 555; Zeitschrift fir Datenschutz 2017, 231;
Codices (English, German)

Headnotes

1. The right to "assemble peacefully and unarmed" does not rule out that the police
may take measures directed against a group of demonstrators for the purpose of criminal
prosecution.

2. With regard to peaceful demonstrators, their right to "assemble peacefully and
unarmed" must be protected even if individual participants in the assembly are involved in a
riot. Mere participation in an assembly within which individual participants or minority groups
instigate riots does not provide a sufficient basis for identity checks.

Summary

I. In June 2013, the applicant attended a demonstration with the motto "European
Solidarity against the crisis regime of the ECB and the Troika" in Frankfurt (Main). Some
participants in the assembly had covered their faces even before the demonstration had
started. After the march had started, some protesters lined up in a "U-formation" which was
shielded from the outside by means of ropes and wooden poles, shields, tied banners as
well as umbrellas, all of which the protesters had brought with them. During the course of
the demonstration, pyrotechnic articles as well as paint bombs and bottles filled with paint
were thrown at police officers from this section of the assembly. At 12:49 p.m. the police
stopped this section of the assembly and separated it from the rest of the rally by containing
943 individuals, including the applicant, using "kettling" tactics. In consultation with the
administrative authority, the police banned these persons from the assembly. After the
police had checked his identity, searched the things he had brought with him, and collected
information by means of videography, the applicant was able to leave the containment at
about 5:30 p.m. at one of the 15 exit points that were equipped with video cameras.
Preliminary proceedings were subsequently discontinued. His application for a declaratory
judgment establishing the unlawfulness of the deprivation of liberty, the establishment of his
identity and the search remained unsuccessful.

The applicant challenged the police measures and the court decisions that did not
grant the relief sought.
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Il. The Federal Constitutional Court did not admit the constitutional comptaint for
decision. In the Court’s opinion the challenged decisions did not violate the applicant’s
fundamental rights.

The decision is based on the following considerations:

If a demonstration is not expected to take a violent or riotous turn, the right of assembly of
peaceful demonstrators must be protected even if individual protesters start rioting.
Freedom of assembly does not rule out that repressive measures of criminal prosecution are
taken against parts of an assembly. When interfering with these fundamental rights, state
organs must interpret those provisions of the Code of Criminal Procedure that restrict the
scope of fundamental rights in light of the relevance of the freedom of assembly in a free
and democratic state. They also must limit their measures to what is necessary to protect
equivalent legally protected interests. With regard to identity checks in cases in which
somebody is suspected of having committed a criminal offence, this limitation means that
the suspicion must be based on a sufficiently objective foundation of facts and be directed
against one specific protester. Mere participation in an assembly within which individual
participants or minority groups start riots is not sufficient for arousing such suspicion.

The decisions of the regular court meet these standards. It does not violate
constitutional requirements if the police come to the conclusion that it is reasonable to
assume that all members of a group arouse initial suspicion if this group stands out from the
rest of the assembly because of their formation, shields and face covers and if a multitude
of offences is being committed from among the group. The persons belonging to this part of
the demonstration gave an impression of unity so that the police was allowed to assume
that rioters would be encouraged in their decisions and actions.

The regular courts’ conclusion that the applicant was only detained until he was able
to leave the containment at one of the exit points and, hence, not longer than necessary to
establish his identity, does not raise any constitutional concerns either. In particular, the
police set up 15 exit points and was thus able to check the identity of about three persons
per minute and on the spot. Parts of the group which was subject to police measures
contributed to extending the duration by significant physical resistance against police forces.

It was also not necessary to bring the applicant before a judge to decide on the
deprivation of liberty because it took less time to establish his identity at the place of the
assembly than it would have taken had he been brought before a judge. This constitutes an
exception from the rule that a judge must decide on measures of deprivation of liberty.
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The regular courts did not violate the right to individual liberty under the second
sentence of Article 2.2 of the Basic Law in conjunction with Article 104 of the Basic Law by
not using the video material of the police as evidence. The legal assessment of the regular
courts that a suspicion against the applicant was not ruled out simply because he did not, in
fact, commit any offences does not raise any constitutional concerns either. In that recard, it
was sufficient that he was part of a group that was easily distinguished from the rest of the
demonstration and that numerous offences were committed from among that group.

Source;
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@ Dominican Republic's Constitution of 2015

Article 185 Powers

The Constitutional Court shall be responsible for knowing in sole instance:

Etc.

4, Any other matter that the law provides.

(#iun » https://www.constituteproject.org/constitution/Dominican_Republic_2015 pdf)

= Crganic of the Constitutional Court and Constitutional Procedures ,Law no. 137-11

Article 7 Guiding Principles.

The constitutional justice systermn is governed by the following guiding principles:

9) Informality. Constitutional processes and procedures must be free from unnecessary formalisms or rigors that
affect effective judicial protection.

Article 9 Competence.

The Constitutional Court is competent to hear cases provided for by Article 185 of the Constitution and those
assigned to it by this law. It shall hear incidental matters arising before it and settle difficulties relating to the execution of its
decisions.

Article 54 Appeals

All judgments issued by the amparo judee may be appealed on review before the Constitutional Court in the
manner and under the conditions established in this law.

(an : https://poderjudicial.gob.do/wp-content/uploads/2021/06/LEY_137_11.pdf)
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DOM-2018-1-001

a} Dominican Republic b) Constitutional Court ¢} Plenary d) 27/04/2018 e) 0092-
18 f) Constitutional review appeal of the Amparo Judgment filed by Ministry of Interior and
Police against Judgment no. 00422-2015, issued by the Second Chamber of the Superior
Administrative Court on 21 October 2015 ¢) Boletin Constitucional 2017 (Official Gazette);

www.tribunalconstitucional.gob.do/consultas/secretaria/sentencias/tc009218 h) Codices
(English, Spanish)
Headnotes

Social protest is a legitimate means of citizen power that operates as a counterweight in
the democratic order, which must be preserved, meaning that the authority's actions must be

framed in the law and the Constitution.
Summary

The appellants, including the organisation Coaliciéon Poder Ciudadano, organised several
peaceful demonstrations that consisted of a human chain in front of the Office of Supervisory
Engineers of State Works (hereinafter, “OISOE”) as an exercise of their freedom of expression,
assembly, and protest against the constant practices of corruption committed by the OISOE. For
these reasons, they proceeded to inform the Ministry of the Interior and Police that a peaceful
demonstration would occur. After said communication, the National Police deployed hundreds
of police officers who prevented the protest by assaulting them. The appellants filed an amparo
action before the Second Chamber of the Superior Administrative Court, alleging a violation of
their fundamental rights, especially the freedom of expression and assembly. The court seized
the action, upheld it partially, and ordered the Ministry of the Interior and Police and the
National Police to refrain from preventing any public demonstration that takes place in a
peaceful and orderly manner as long as it respects the established public order. Dissatisfied with

said decision, the appellant filed the present appeal for review that concerns us today.
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The Constitutional Court declared its jurisdiction over the appeal under the provisions of
Articles 185.4 of the Constitution and 9 and 94 of Law no. 137-11, Organic of the Constitutional
Court and Constitutional Procedures. Following this, it examined the admissibility requirements
determining that they were satisfied. Concerning the merits of the appeal, the appellant alleges
that the contested decision failed by ruling in favour of a community that was not legally
represented. According to Judgment TC/0123/13, fundamental rights can only be claimed by
their holders individually and not collectively or on behalf of a collectivity. In this regard, the
appetlants argue that the amparo action was filed in a personal capacity, not by a collective,
the reason for which the precedent above is not applicable. Several civil society organisations
filed the amparo against the administrative resolution issued by the General Directorate of
Migration {DGA) that refrained the Ministry of Education from enrolling illegal immigrants in
educational centres.

The court rejects the appellant's argument regarding the need for legal representation.
The protection of fundamental rights prevails, given that the constitutional action for amparo is
exempt from unnecessary formalities and rigors under the principle of informality established in
Article 7.9 of Law no. 137-11 of the Constitutional Court and Constitutional Procedures.

The appellant party alleged said sentence distorted the facts and the law and, as such,
violated the principle of legality by determining that the Ministry of the Interior and Police had
violated the rights of the plaintiffs by preventing them from protesting and meeting. Their only
participation in the case was to broadcast a communication informing the competent entities so
that they would take measures to preserve public order, as it is their legal power that in no way
should constitute a prohibition or impediment to protest. This constitutional corporation
responded that, contrary to what was alleged by the appellant, it is true that the mission of the
National Police is to safeguard citizen security, prevent and control ¢rimes and maintain public
order to protect the free exercise of the rights of individuals and peaceful coexistence per the
Constitution and laws. Still, it is also true that exercising those powers granted by the

Constitution cannot undermine the freedom of expression.
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The demonstration or social protest constitutes an expression of citizen control against
the authorities that exercise public powers to seek concrete answers or undertake actions in
response to their demands. This expression is a tegitimate means of citizen power that operates
as a counterweight to the democratic order, which must be preserved within the powers granted
by law and the Constitution.

The appellant’s argument also indicates that citizens cannot protest in the place that
their imagination or whim desires since they would disturb public order and social peace. The
fact is that no individual right is absolute and cannot threaten, limit or prevent the enjoyment
and exercise of the rights of others, nor alter public order and citizen security; the Constitution
and the law places this burden on the National Police. The right to assembly, free expression,
and protest in front of public places can only be prevented by the authority when the limitation
of these rights is justified. In no way could a social demonstration be considered an eventual
danger or prejudice synonymous with disorder or conspiracy against the constitutional order.

Finally, this court concluded that the amparo decision to recognise the plaintiffs'
freedom of expression, assembly and peaceful protest against actions by the authority without
disturbing public order was correct. The opposite would be to ignore, repress or silence
fundamental rights within the framework of a social and democratic State of law. Consequently,
it proceeded to admit the review in its form, reject it in its substance, and confirm the decision

subject of the appeal.

(source: https://codices.coe.int/codices/results/precis/3EFB333B-18B4-40F2-368B-08DC225DC81B)
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® The Belgian Constitution
Article 23 Everyone has the right to lead a life in keeping with human dignity.

To this end, the laws, federate laws and rules referred to in Article 134 guarantee economic, social and cultural
rights, taking into account corresponding obligations, and determine the conditions for exarcising them,

These rights include among others:

1. the right to employment and o the free choice of an occupation within the context of a general employment
policy, aimed among others at ensuring a level of employment that is as stable and high as possible, the right to fair terms
of employment and to fair remuneration, as well as the right to information, consultation and coltective negotiation;

2. the right to social security, to health care and to social, medical and legal aid;
3. the right to decent accommodation;

4. the right to the protection of a healthy environment;

5. the right to cultural and social fulfilment;

6. the right to family allowances.

Article 26 Belgians have the right to gather peaceably and without arms, in accordance with the laws that can
regulate the exercise of this right, without submitting it to prior authorisation,

This provision does not apply to open air meetings, which are entirely subject to police regulations.

Article 27 Belgians have the right to enter into association or partnership; this right cannot be subject to any

preventive measure,

Fan: https://www.dekamer.be/kvver/pdf_sections/publications/constitution/grondwetuk.pdf)
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® The European Convention on Human Rights

Article 11 Freedom of assembly and association

1. Everyone has the right to freedom of peaceful assembly and to freedom of asscciation with others, including
the right to form and to join trade unions for the protection of his interests,

2. No restrictions shall be placed on the exercise of these rights other than such as are prescribed by law and are
necessary in a democratic society in the interests of national security or public safety, for the prevention of disorder or crime,
for the protection of health or morals cr for the protection of the rights and freedoms of others. This Article shall not prevent
the imposition of lawful restrictions on the exercise of these rights by members of the armed forces, of the police or of the
administration of the State.

(Fu: https:/fwww.echr.coe.int/documents/d/echr/Convention_ENG)

€ International Covenant on Economic, Social and Cultural Rights

Article 8

1. The States Parties to the present Covenant undertake to ensure:

(2} The right of everyone to form trade unions and join the trade union of his choice, subject only to the rules of
the organization concerned, for the prometion and protection of his economic and social interests. No restrictions may be
placed on the exercise of this right other than those prescribed by law and which are necessary in a democratic society in
the interests of national security or public order or for the protection of the rights and freedoms of others;

{b} The right of trade unions to establish national federations or confederations and the right of the latter to form
or join international trade-union organizations;
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(c} The right of trade unions to function freely subject to no limitations other than those prescribed by law and
which are necessary in a demecratic society in the interests of national security or public order or for the protection of the
rights and freedoms of others;

(d) The right to strike, provided that it is exercised in conformity with the laws of the particular country,

2, This article shall not prevent the imposition of lawful restrictions on the exercise of these rights by members of
the armed forces or of the patice or of the administration of the State.

3. Nething in this article shall authorize States Parties to the International Labour Organisation Convention of 1948
concerning Freedom cf Association and Protection of the Right to Organize to take legislative measures which would prejudice,
or apply the taw in such a manner as would prejudice, the guarantees provided for in that Convention.

Fhar: https./Awww ohchr.org/ervinstruments-mechanisms/instruments/intemational-covenant-economic-sodial-and-culturalrights)

* EU Charter of Fundamental Rights

Article 28 Right of collective bargaining and action

Workers and employers, or their respective crganisaticns, have, in accordance with Community law and national
laws and practices, the right to negotiate and conclude collective agreements at the appropriate levels and, in cases of
conflicts of interest, to take collective action to defend their interests, including strike action.

(@; https:/Awww.europarl.europa.eu/charter/pdf/text_en.pdf)
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® The Revised European Social Charter

Article 6 The right to bargain collectively

With a view to ensuring the effective exercise of the right to bargain collectively, the Parties undertake:

1. to promote joint consultation between workers and employers;

2. to promote, where necessary and appropriate, machinery for voluntary negotiations between employers or
employers' organisations and workers' organisations, with a view to the regulation of terms and conditions of employment
by means of collective agreements;

3. to promote the establishment and use of appropriate machinery for conciliation and voluntary arbitration for
the settlement of labour disputes;

and recognise:

4. the right of workers and employers to collective action in cases of canflicts of interest, including the right to
strike, subjecf to obligations that might arise out of collective agreements previously entered into.

(#7: https:/rm.coe.int/168007¢f93)

“ International Covenant on Civil and Political Rights

Article 22

1. Everyone shall have the right to freedom of association with cthers, including the right to form and join trade
unions for the protection of his interests.

2. No restrictions may be placed on the exercise of this right other than those which are prescribed by law and
which are necessary in a democratic society in the interests of national security or public safety, public order {ordre public),
the protection of public health or morals or the protection of the rights and freedoms of others. This article shall not prevent
the iImpaosition of lawiul restrictions on members of the armed forces and of the police in their exarcise of this right,

3. Nothing in this article shall authorize States Parties to the International Labour Organisation Convention of 1948
concerning Freedom of Asscciation and Protection of the Right to Organize to take legislative measures which would prejudice,
or to apply the law in such a manner as to prejudice, the guarantees provided for in that Convention,

(fan: https//www.ohchr.org/en/instruments-mechanisms/instruments/international-covenant-civil-and-political-rights)
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BEL-2020-2-005

a) Belgum b) Constitutional Court ¢} d} 14/05/2020 e} 67/2020 f) ¢ Moniteur
belge (Official Gazette), 13.07.2020 h) Codices (French, Dutch, German)

Headnotes

The Constitution, in conjunction with certain provisions of international law, guarantees
the right to strike, but that right is not absoluté. To ensure the continuity of passenger rail
transport services, the legislature may lay down a minimum strike notice period of eight working
days, may require certain workers to confirm their participation in a strike at least 72 hours
before the start of the strike day, may provide for disciplinary sanctions for those failing to
comply with these requirements and may prohibit action aimed at obstructing the provision of

adapted transport services.

Summary

l. Two trade union organisations sought the annulment of the law of 29 November 2017
"on continuity of passenger rail transport services in the event of strikes". The impugned law did
not question the right to strike but was designed to ensure that all railway or tram users were
able to travel with the least difficulty possible when strikes were affecting public passenger rail
services, in particular for the purpose of getting to work or school. To this end, the impugned
law provided for a minimum strike notice period of eight working days and a requirement for
certain staff (i.e. those in essential operational categories) to indicate whether or not they
intended taking part in a strike 72 hours before the strike day concerned. Only staff members in
the above categories not taking part in strikes were to be involved in the provision of adapted
transport services. Failure to comply with the requirement to give prior notice of a strike or
notification of intention to take part in a strike could give rise to disciplinary sanctions. Moreover,
the impugned law also specifically prohibited striking staff from obstructing the provision of

adapted transport services.
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Il. The Constitutional Court noted that Articles 23, 26 and 27 of the Constitution
respectively guaranteed the right of collective bargaining, freedom of assembly and freedom of
association and that Article 11 ECHR guaranteed freedom of assembly and freedom of
association, including the right to form and to join trade unions for the protection of one’s
interests. The Court also referred to the European Court of Human Rights’ case law on the right
to strike. Although that right was not absolute, states were required, where applicable, to
provide sufficiently serious justification for the need for restrictions such as complete bans on
the right to strike in respect of certain categories of workers (European Court of Human Rights,

20 November 2018, Ognevenko v. Russia, paragraphs 72 and 73).

The Court then referred to Article 8 of the International Covenant on Economic, Social
and Cultural Rights, Article 28 of the EU Charter of Fundamental Rights, Article 6 of the revised
European Social Charter and the point of view of the European Committee of Social Rights on
the right to strike, various conventions of the International Labour Organisation (ILO)} and the
point of view of the ILO Committee on Freedom of Association, and Article 22 of the

International Covenant on Civil and Political Rights.

The Court noted that the impugned law was designed to protect the rights of railway
users and therefore pursued a legitimate aim. The interference which the impugned law caused
to the exercise of trade union freedom and the right of collective bargaining was provided for in
sufficiently clear and predictable legislation. The fact that the transport service which would
actually be provided in the event of strikes was unpredictable did not stem from the impugned
law but from the decisions by the railway companies’ individual staff members whether or not
to strike. It was a natural consequence of the legislature’s decision not to provide for a minimum
service in the event of strikes in the passenger rail transport sector but to arrange transport

services adapted in line with the staff available,

The Court then considered whether the impugned measures were relevant and
proportionate in view of the aims pursued and, in particular, whether these measures,
considered separately or together, infringed the very essence of trade union freedom or the
right of collective bargaining. To this end, the Court examined in succession the minimum strike

notice period of eight working days and the prior notification requirement applicable to certain



staff members, the disciplinary sanctions that could be imposed in the event of failure to
comply with the requirements of the impugned legislation and the ban on obstructing the

provision of adapted transport services.

The Court found a violation only insofar as the law also made it possible to impose
disciplinary sanctions when the staff members concerned did not communicate their intention
not to take part in the strike day. In view of the aims pursued, it was disproportionate to regard
as disciplinary misconduct any failure by staff members to notify their intention not to strike

and, consequently, to work,

The Court dismissed the remainder of the annulment applications. It held that the other
restrictions did not infringe the essence of trade union freedom or the right of collective
bargaining. In this connection, it underlined that the ban on obstructing the provision of adapted
transport services did not prevent striking workers from picketing peacefully with a view to

persuading other workers to join ongoing strikes.

i https://codices.coe.int/codices/results/precis/9E23E6F5-DCE3-48A0-3F21-08DC225DC81B
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** Constitution of the Repubtlic of Tiirkiye

Article 34

Everyone has the right to hold unarmed and peaceful meetings and demonstration marches without prior
permissicn.

The: right to hold meetings and demonstration marches shall be restricted only by law on the grounds of naticnal
security, public order, prevention of commission of crime, protection of public health and public morals or the rights and
freedoms of others.

The formalities, conditions, and procedures to be applied in the exercise of the right to hold meetings and
demonstraticn marches shall be prescribed by law.

(source: https://waww.anayasa.gov.tr/media/7258/anayasa_eng.pdf}
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TUR-2023-3-015

a) Turkive b) Constitutional Court ¢) Plenary d) 12/10/2023 e) 2016/14517
f) Confederation of Revolutionary Workers’ Trade Unions and Others ¢ Resmi Gazete
(Official Gazette), 15.12.2023, 32400 h) Codices (Turkish)

Headnotes
There must be relevant and sufficient reasons demonstrating that the interference with
the applicant’s right to hold meetings and demonstration marches meets a pressing social

need and is necessary in a democratic society.

Summary

l. In 2014 and 2015, on two different occasions, the applicants wished to organise a
gathering in Taksim Square, Istanbul, on the occasion of the 1 May, Labour and Solidarity Day
(hereinafter, "Labour Day"). To that end, the applicants submitted petitions to the Istanbul
Governor’s Office (hereinafter, the "Governor’s Office"), notifying that they would stand in
silence and have a celebration after laying a wreath at the Taksim Monument and placing a
carnation at the Kazanci Slope. The Governor’s Office rejected the applicants’ requests to
hold a celebration both in 2014 and 2015 for reasons of public order and security whereas
authorised a wreath-laying, issuance of a press release and a symbolic celebration, at the
Taksim Square, by confederations and affiliated unions, political parties, trade associations and
various non-governmental organisations to celebrate Labour Day, as per Article 2 of the Law
no. 2429 on National and Public Holidays.

As reported by the applicants, they staged a march so as to observe the Labour Day
on 1 May 2014 and 1 May 2015 in Taksim Square, Istanbul. However, they were stopped by
the police officers and anti-riot vehicles (TOMA) deployed to barricade Taksim Square. Filing a
criminal complaint with the Istanbul Chief Public Prosecutor’s Office (hereinafter, the "chief
public prosecutor’s office”), the applicants maintained that many people participating in the
gathering and demonstration march were wounded due to the use of tear-gas grenade, rubber
bullet and pressurised water. The chief public prosecutor’s office issued a decision of non-
prosecution about the high-level public officials, who had been complained of, in the incidents
of both 2014 and 2015. The challenges to the impuened decisions were rejected by the
incumbent magistrate judges.

In the individual application before the Constitutional Court, the applicants claimed
that their right to hold meetings and demonstration marches and to the prohibition of ill-

treatment had been violated due to the prevention of the demonstration march intended to
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be organised in Taksim Square on the occasion of the Labour Day, the use of disproportionate
force by the police officers and the lack of effectiveness of the investigation into the incident.

ll. Taken in conjunction with the 1 May, Labour and Solidarity Day, Taksim Square
having a symbolic value is of importance for the applicants, other unions and workers.
Therefore, Taksim Square, that is one of the constituent elements of the labour and trade
union culture, is a manifestation not only of the solidarity among those present there on 1
May, but also of collective memory of the workers. In this regard, every person regarding
himself as part of that culture is entitled to be present in Taksim Square on 1 May so as to
personally experience such atmosphere at the Square and transmit this experience to future
generations. Due to the identification of 1 May with Taksim Square, any limitation imposed
with respect thereto may also lead to the restriction of ideas and thoughts intended to be
expressed.

In the present case, one of the reasons relied on by the administration for the
impugned ban, thus the impugned intervention, is that Taksim Square is not among the places
where meetings and demonstration marches may be organised in Istanbul. However, given the
importance attached -under the particular circumstances of the present case- to the place for
achieving the purposes of organising the meeting and demonstration march, the categorical
ban on freedom to choose a gathering area was considered unacceptable in constitutional
terms.

During the impugned incident, the police officers had intervened with the
demonstrators before the demonstration marches were staged. The reports and documents
drawn up with respect to the incident did not involve any assessment of whether the events
had caused delay in-the performance of certain activities, disturbed public order or
undermined the security measures taken. The administrative and judicial authorities failed to
consider the content, nature, purpose and duration of the impugned gatherings and the
numiber of possible participants. Nor did they assess whether such a gathering in Taksim Square
would obstruct daily life to an excessive and intolerable extent; whether it was possible to
take any measure that would enable the conduct of such an event at that area; and whether
the gathering place to be offered as alternative would render ineffective the right to assembly.
In the present case, it has been thus observed that the administration banned the gathering
at the said area without demonstrating any real threat that would necessitate an absolute ban
on holding meetings and demonstration marches in Taksim Square on 1 May and also without
addressing whether any measures could be taken so as to enable the demonstrators to

organise the event there. It also appears that the police officers intervened with the groups



on the basis of the impugned bans, without showing any tolerance for securing the exercise
of said right.

Consequently, the Court has concluded that no relevant and sufficient reasons were
adduced to demonstrate that the interference with the applicant’s right to hold meetings and
demonstration marches, in the form of dispersing by use of force the applicants wishing to
observe Labour Day in 2014 and 2015 in Taksim Square, met a pressing social need and was
necessary in a democratic society.

Therefore, by a majority vote, the Court has found a violation of the right to hold

meetings and demonstration marches, as safeguarded by Article 34 of the Constitution.

(source: https://codices.coe.int/codices/results/precis/9A6E5BBD-56 DE-4379-CCF3-08DC36AD54A3)
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® Basic Law. Human Dignity and Liberty (1992)

1. Basic principles (Amendment 1)

Fundamental human rights in Israel are founded upon recognition of the value of the human being,
the sanctity of human life, and the principle that all persons are free; these rights shall be upheld in the
spirit of the principles set forth in the Declaration of the Establishment of the State of Israel.

1A. Purpose {Amendment 1)

The purpose of this Basic Law is to protect human dignity and liberty, in order to establish in a
Basic Law the values of the State of Israel as a Jewish and democratic state.

2. Preservation of life, body and dignity

There shall be no violation of the life, body or dignity of any person as such.

4. Protection of life, body and dignity

All persons are entitled to protection of their life, body and dignity.

8. Violation of rights (Amendment 1)

There shall be no viclation of rights under this Basic Law except by a law befitting the values of
the State of Israel, enacted for a proper purpose, and to an extent no greater than is required, or by
regulation enacted by virtue of express authorization in such taw.

(Fian: https://www.constituteproject.org/constitution/lsrael_2013)
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usnaNi Aageandadiuin uwinguunedifieanuanisavesdasiea (srael’s Capacity

as ar ar e R o v
Law) 9zaudunannis “wauilneduiiugiu” (presumed intent) Aoyl Unasasaiutse

® Penal Law 5737-1977

Inducing or abetting suicide

302. If a person causes a person to kill himself by inducement or advice or if he assists a person
in killing himself, then he is liable to twenty years imprisonment.

(Fan: https.//www.icj.or¢/wp-content/uploads/2013/05/Israel-Penal-Law-5737-1977-eng.pdf)
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ISR-2001-1-003

a) Israel b) Supreme Court c¢) Civil Appeals d) 24/11/1993 e) C.A.
506/88 f) Shefer v. The State of Israel ¢) Piskei Din Shel Beit Hamishpat Ha'Elion
L'Yisrael (Official Report), 48(1), 87; Israel Law Reports, |, 157 (2001) h)

Headnotes

In ruling on issues like euthanasia, Israeli courts must synthesise democratic values of
personal autonomy and individual freedom with Jewish values of the sanctity of human life.
Life cannot be assessed by only considering its quality or expected length. The interest in
preventing pain and suffering, and the patient's wishes are also relevant considerations.
However, a right to die may become an obligation to die, if terminally ill patients feel
pressured to refuse treatment in order to spare their relatives pain or expense. A person's
right to ownership over her body is subservient to the state's interest in protecting human
life. Interfering in the life of a child who is in a vegetative state but is not in pain and is able

to cry when uncomfortable would contradict the values of a Jewish and democratic state.

Summary

A minor child, via her mother, petitioned the Tel Aviv-Yaffa District Court for a
declaratory judgment allowing the child to refuse to accept medical treatment for
neurological degeneration caused by Tay Sachs disease, a genetic disease that kills children
by the age of three. On appeal, the Supreme Court affirmed the District Court judgment
refusing the request.

The Supreme Court based its decision on the Basic Law, concerning Human'Dignity
and Freedom, which protects both human life and human dignity as supreme values. Those
values must be interpreted according to the values of the state of Israel as a Jewish and a
democratic state. After an extensive survey of Jewish rabbinical rulings on medical treatment
for terminally ill patients, the Court established that Jewish law puts primary importance on
the sanctity of life. This is the point of departure in Jewish law for discussing euthanasia.
Under Jewish law, life cannot be assessed only by considering its quality or expected length.
The interest in preventing pain and suffering and the patient's wishes can also be considered.

In contrast, democratic values put a priority on personal autonomy and individual
freedom, to be balanced by the state's interest in preserving human life and the integrity of
the medical profession, and the pain and suffering of the patient. The Court held that the

synthesis between these Jewish and democratic values forbids active euthanasia - actions



intended to hasten a patient's death. Further, these combined values give people the right
to cling to tife so long as it has any value whatsoever. The Court noted that a right to die
may become an obligation to die, if terminally itl patients feel pressured to refuse treatment
in order to spare relatives pain or expense.

Under [sraeli penal law, murder and assisted suicide are among the most severe
crimes, suggesting that a person's ownership over her body is subservient to the state's
interest in protecting the sanctity of life. The Court noted that Israeli precedent has refused
to recognise mercy killing as valid under israeli law (D.C. (T.A.) 555/75, State of Israel v.
Heltrman).

The Court held that while Israel's Capacity Law recognises the doctrine of "presumed
intent” in allowing parents to make decisions on behalf of their minor children, in applying
that doctrine to parental refusal of medical treatment on behalf of their children, courts run
the risk that such decision will reflect the wish of the child's relatives, not the child herself.
Furthermore, the Capacity Law's presumption that one parent agrees with the actions of
another unless the contrary has been shown does not apply to such a fateful decision as the
right to refuse medical treatment. For issues that serious, the clear and express agreement of
both parents is necessary. In any event, in this case the presumption of consent is overcome
by the behaviour of the father, who did not appear before the Court but who visited the
child daily and told the child's doctor that he still hoped his daughter's condition would
improve.

The child was terminally ill and in a vegetative state but was able to cry out when
uncomfortable and was not in pain. In such a condition, the child's dignity was preserved,
such that the sole determining value was the sanctity of her life, although it was terminal.
Encroachment on that life would contradict the values of a Jewish and democratic state. For
these reasons, the Court dismissed the petition.

In a concurring opinion, Justice H. Ariel said that in principle, a terminally ill person,
including a minor, can petition the court to refuse futile medical treatment in order to spare
herself pain, suffering or degradation. Relatives or friends can also petition the court on
behalf of the patient. The Capacity Law does not prevent one parent from requesting the
right to refuse medical treatment on behalf of a minor, although the consent of both parents
is required. The legistature should create clear and detailed criteria outlining the
circumstances under which a person can refuse medical treatment.

{https://codices.coe.int/codices/results/precis/D5DIESES-3772-486D-1782-08DC225DC81B)
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® The Constitution of the Republic of Seychelles
Article 19
2, Every person who is charged with an offence
g. shall not be compelled to testify at the trial or confess guili;
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10. Anything contained in or done under the authority of any law necessary in a democratic society shall not be
held to be inconsistent with or in contravention of -

b. clause (2) (a), to the extent that the law in question imposes upon any person charged with an offence
the burden of proving particular facts or declares that the proof of certain facts shall be prima facie the offence or of any
element thereof;

(source: https:/Awww.constituteproject.org/constitution/Seychelles_2017)
® Misuse of Drugs Act
Article 14
(1) A person who is proved or presumed to have had in his possession or custedy or under his control
{e) 25 grammes or more of -

(i) cannabis; or

(i) cannabis resin,
Article 38
(18) The court may, after perusing the materials available, order that the person shall be medically examined or

observed by a medical practitioner under this section or make ary order as it may consider appropriate.
(source: hitps.//www.prisonservice.gov.sc/acts/misuse-of-drugs-acts-moda/download)
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SEY-2002-D-001

a) Seychelles b) Constitutional Court ¢) Per A R. Perera J (Presiding) with N. Juddoo &
D. Karunakaran JJ, concurring d) 07/05/2002 e) 8/2001 f) Philip Amukhobe Imbumi v.
The Republic g} h) Codices (English)

Headnotes
The presumption of innocence is not an absolute right according to the Constitution
and the shifting of the burden of proof on an accused who has been found in possession of

a certain amount of drugs exceeding a limit is constitutional.

Summary

l. Section 14.d of the Misuse of Drugs Act (Cap. 133) contains a rebuttable
presumption that "a person who is proved or presumed to have had in his possession more
than 25 grammes of cannabis, or cannabis resin, shall until he proves the contrary, be
presumed to have had the controlled drug in his possession for the purpose of trafficking in
the controlled drug contrary to Section 5." Article 19.2.¢ of the Constitution of Seychelles
provides that - "Every person who is charged with an offence shall not be compelled to
testify at the trial, or confess guilt."

Article 19.1.g of the Constitution provides that - "Anything contained in or done
under the authority of any law necessary in a democratic society shall not be held to be
inconsistent with or in contravention of Clause 2.a {Presumption of Innocence) to the extent
that the law in question imposes the burden of proving particular facts or declares that the
proof of certain facts shall be prima facie procf of the offence or of any element thereof.”

II. In the Misuse of Drugs Act of Seychelles, "trafficking” in a controlled drug (Section
5) and "possession” of a controlled drug (Section 6) are two distinct offences. Section 14.d
contains only a presumption of "trafficking" where the accused is proved or presumed to
have had in his possession more than 25 grams of cannabis or cannabis resin. Section 38.1 of
the Act gives a wide discretion to the Court to "make a finding whether the accused person
is a trafficker in drugs." In this respect the Court can consider all the circumstances of the
case and determine whether it could reasonably be inferred that the accused was engaged
in trafficking. Section 14d specifies the quality that attracts the presumption, and covers
both commercial and non commercial transactions. In that respect the Mauritian case of
Dharmarajen Sabapathee v. The State (1999) 1. W.L.R. 1836 distinguished. The decision of
the Seychelles Court of Appeal in Philip Cedras v R (S.CA. No. 11 of 1988) applied for the

proposition that if a person is in possession of a dangerous drug in excess of the prescribed
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limit such possession itself was an act for the purpose of trafficking, and if he fails to rebut
the presumption, will be convicted for trafficking. The Singapore case of Lee Ngin Kiat v
Public Prosecutor {1993) 2 S.LR. 551 considered in respect of the reasonableness of the
presumption of traffickine.

Perera J also considered in that respect the Hong-Kong case of A.G. of Hong-Kong v
Lee Kwong-Kut (1993) 3 AE.R. 939 where the Privy Council held that the placing of the onus
on the accused to give an explanation as to his innocent possession of the property, was
the most significant element of the offence and that it reduced the burden on the
prosecution to proving possession by the accused and facts from which a reasonable
suspicion could be inferred that the property had been stolen or unlawfully cbtained, and
that was a violation of the right to a presumption of innocence.

Considering whether Section 14.d of the Misuse of Drugs Act violated the right against
self incrimination, that is, the “right to remain silent," and the general presumption of
innocence until proven guilty, Perera J held that what is relevant is not the various judicial
pronouncements but the nature of the constitutional provisions in each country, and the
approach to the right of equal protection of the law. He expressed the view that
presumptions against accused persons should pass the test of proportionality by being
reasonable and justifiable, and also that the relation between the limitation and the object
should be proportional.

Examining the provisions of the Criminal Procedure Code, Perera J came to the
conclusion that there was no compelling of the accused to testify, either directly or
indirectly as at the end of the prosecution case, the Court rules whether the prosecution
has established a prima facie case against the accused, and the accused is then informed of
his right to give evidence on oath, or to make a statement from the dock, or to call
witnesses on his behalf. Hence as the indictment would contain the presumption against
him, and he is given the choice of defence, it was held that a constitutional challenge under
Article 19.2.¢ was not maintainable. In that réspect the Court cited the case of Bombay v
Kathi Kalu Ogad (1962) S.C.R. 10, where the Indian Supreme Court held that "In order that a
testimony of an accused person may be saild to have been self-incriminatory, the
compulsion of which comes within the prohibition of the constitutional provisions, it must
be of such character that by itself, it should have a tendancy of incriminating the accused, if
not also of actually doing so. In other words, it should be a statement which makes the case

against the accused person at least probable, considered by itself.”



Perera J also held that Section 14.d gives an opportunity to the accused to exculpate
himself and not to inculpate himself and hence there was no violation of either Article
19.2.¢ in particular or the presumption of innocence in general.

Considering whether the legal burden on the accused was violative of the
presumption of innocence, Perera J distinguished several decisions from the Courts in
Canada and South Africa. He held that Article 19.10.¢ of the Constitution of Seychelles has in
the interests of society granted power to the legislature to enact any law imposing on an
accused person the burden of proving particular facts or to make declarations that the proof
of certain facts shall be prima facie proof 'of the offence or of any element thereof, and
hence under the Constitution of Seychelles presumption of innocence was not an absolute

right.
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® Brazil's Constitution of 1988 with Amendments through 2017

Article 62

In relevant and urgent cases, the President of the Republic may adopt provisional measures with the force of law;
such measures shall be submitted immediately to the National Congrass.
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(9) A mixed commission of Deputies and Senators shall have the duty to examine provisional measures and to
issue an opinion about them, prior to their being considered, in separate sessions, by the full membership of each House of
the National Congress.

Article 103

A direct action of unconstitutionality and a declaratory action of constitutionality may be brought by:

(9) a syndical confederation or a natioral class entity.

(- https://www.constituteproject.org/constitution/Brazil_2017.pdf}
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BRA-2014-1-007

a) Brazil b) FEederal Supreme Court <) Full Court d) 08/03/2012 e) 4.029 f) Direct
Claim of Unconstitutionality g Didrio da Justica Eletronico (Official Gazette), 125,
27.06.2012 h)

Headnotes

The approval by Congress of provisional measures issued by the president, without the

previous opinion of a Joint Committee of Representatives and Senators, is unconstitutional.
Summary

. A direct claim of unconstitutionality was filed against Law 11516/2007, which converted
Provisional Measure 366/2007 into statute. This Provisional Measure created the Chico Mendes
Institute for Biodiversity Conservation (hereinafter, ""CMBio", the Portuguese acronym). The
claimant argued that the Provisional Measure was not submitted firstly to the opinion of a Joint
Committee of Representatives and Senators, as required by Article 62.9 of the Constitution,
since it was passed directly into the floor of each House of the Parliament, following the
guidelines of Resolution 1/2002 of the National Congress. Furthermore, the applicant argued
that the Provisional Measure did not meet the criteria of relevance and urgency, required under

Article 62 of the Constitution, and that the creation of the Institute weakened the protection of

the environment.
IIl. Preliminarily, the Court affirmed the legitimacy of the claimant (the national union of
civil servants of the Brazilian environmental protection agency) to file a direct claim of

uncenstitutionality, within the requirements of Article 103 of the Constitution, which restricts

standing to a limited range of national organs. The Court understood that the enumeration of
legitimate claimants, established in Article 103.9 of the Constitution, should not be interpreted
narrowly, in order to open the constitutional adjudication to civil society, since participatory
democracy is grounded on the generalisation and profusion of means to participate in state

decisions.
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On the merits, the Brazilian Supreme Court, by majority, denied the claim, despite
declaring that the procedure to convert the Provisional Measure breached Article 62.9 of the
Constitution. The Court stated that the discussion of provisional measures before the Joint
Committee provides a judicious analysis about this kind of act. Besides, such procedure
reinforces the check of the Legislative Branch on this exceptional legislative power of the
Executive Branch. On the other hand, the Court denied the allegation that the opposition could
block provisional measures in the Joint Committee. According to the Court, if it happens, it
means that the provisional measure must not be approved.

Furthermore, the Court stated that the judiciary can, exceptionally, assess the
requirements of urgency and relevance in the issuance of provisional measures, but, by majority,
it understood that, in this case, such requirerments were respected. As regards the impact of the
ICMBio on the protection of the environment, the Court asserted that the judiciary could not
assess the implementation of public policies.

In order to safeguard legal certainty, the Court opted to give purely prospective effects
to this ruling. Otherwise, all the acts done by the ICMBio could be challenged before the courts
and the same could occur to all provisional measures approved without the previous opinion of
the Joint Committee. Hence, the Court denied the claim, but declared unconstitutional the
procedure established in Resolution 1/2002 of the National Congress.

Il In a separate opinion, a dissenting Justice argued that the Brazilian Supreme Court
could not review internal norms of the legislature, such as Resolution 1/2002. In a second
separate opinion, another dissenting Justice argued that there was a lack of the urgency

requirement to enact the provisional measure.

(source: https//codices.coe.int/codices/results/precis/E80BFCA2-62A2-4338-335A-08DC225DC81B)
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ESP-2015-2-009

a}) Spain b} Constitutional Court <) Plemary d) 22/07/2015 e) 177/2015 ) ¢
Boletin Oficial del Estado (Official Gazette), 200, 21.08.2015; www.boe.es/boe/dias/2012/11/28/pdfs/BOE-
A-2015-9392.pdf h) www.tribunalconstitucional.es/es/jurisprudencia/Paginas/Sentencia.aspx?

cod=21339; Codices (Spanish)

Headnotes

Burning the King and Queen's portrait is neither an exercise of the freedom of expression

nor the freedom of thought.

Summary

l. The King and the Queen of Spain visited the city of Gerona. There was a demonstration
headed by a banner with the slogan "300 years of Borbons, 300 years against the Spanish
occupation”. During a subsequent public rally, the applicants burned a portrait of the Royal
couple. The National High Court ("Audiencia Nacional"} condemned the action for "insults against

the Crown".

IIl. The Constitutional Court rejected the amparo appeal, declaring neither the freedom of
expression nor their freedom of thought had been violated. Regarding interference with freedom

of expression, the Constitutional Court considers the following points:
a. The reinforced legal protection that the criminal law recognises to the Crown;

b. The destruction of an official portrait is a manifestation of freedom of expression since

it has an undeniable symbolic effect; and

c. Even if disgusting, the criticism to persons in public offices and to the representatives

of a public institution is legitimate, but not when it results in humiliation.

In this sense, the Court determined that the facts were not protected by the freedom of

expression because the burning of the portrait constituted a sign of "hate speech”, inciting hatred
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and violence against the Royal couple and fostering feelings of threat. The Court took into
account that the acts were prepared deliberately and there were no political speeches. Also,
the Court stressed that the case departs significantly from the European Court of Human Rights
Judgment on Otegui v. Spain, 15 March 2011, as the applicants were not elected representatives

and they had not spoken on a matter open to public debate.

Finally, the Court stated that freedom of thought was not violated. The punishment was
not based on the applicants' ideological position, but on the content of a symbolic act that

could have provoked hate and violence.

i https://codices.coe.int/codices/results/precis/60873380-A0BE-AC6E-3874-08DC225DC81B
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® Constitution of the Peaple’s Democratic Republic of Algeria

Article 102.6

The President of the Council of the Nation shall assume the function of the Head of State for a maximum period
of ninety (90} days, during which presidential elections shall be organized.

Article 182,1 and 182.2

The Censtitutional Council is an independent institution in charge of monitoring the observance of the
Constitution.

The Constitutional Council shall monitor, among other matters, the proper conduct of referendum operations, of
the election of the President of the Republic and of legislative elections.

(#un: https/Awww.constituteproject.org/constitution/Algeria_2016)
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ALG-2021-1-001

a) Algeria b) Constitutional Council ¢) d) 01/06/2019 e) DCC/20 f) ¢ Journal
officiel de la République algérienne démocratique et populaire, 01.01.2012 h)

Headnotes

The right of citizens freely to choose their President and their representatives in the
various assemblies is guaranteed by the Constitution. Their right to safety is also guaranteed.
The cancellation of the presidential election and the institutional vacuum resulting from the
rejection of applications to stand in the election of 4 July 2019 may undermine fundamental
rights and public freedoms.

If the post of President of the Republic is vacant, the essential role of the Head of
State is to organise the election of the President of the Republic, a task which he or she
performs for the purpose of ensuring the continuity of the operation of the constitutional
institutions until the President-elect of the Republic is sworn in.

The Constitutional Council is the guarantor of the Constitution and may refer to the spirit of
the Constitution in order to resolve any situation of institutional vacuum or standstill that
may undermine national security and public order.

Summary

l. The case arose in exceptional circumstances characterised by the emergence of the
grassroots movement that led to the resignation of the former President of the Republic, Mr
Abdelaziz Bouteflika, on 2 April 2019.

In accordance with the provisions of Article 102.6 of the Constitution, the President
of the Council of the Nation assumed the role of Head of State for a duration of a maximum
of 90 days, during which presidential elections were to be organised.

In Presidential Decree no. 19-126 of 03 Sha’ban 1440, corresponding to 9 April 2019,
the Head of State convened the electoral body with a view to the election of the President
of the Public, which was scheduled to take place on 4 July 2019.

In decisions no. 18/D.CC/19 of 27 Ramadan 1440, corresponding to 1 June 2019, and
no. 19/D.CC/19 of 27 Ramadan 1440, corresponding to 1 June 2019, the Constitutional
Council rejected the applications to stand as candidates from Mr Abdelhakim Hamadi and Mr
Hamid Touahri, which, in the absence of any other candidates, made the holding of the
presidential election impossible.

IIl. The Constitutional Council referred to the preamble to the Constitution, paragraph
12 of which reads as follows:
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"The Constitution stands above all; it shall be the fundamental law safeguarding individual
and collective rights and freedoms. It shall protect the principle of the people’s freedom of
choice, lend legitimacy to the exercise of powers and consecrate the democratic alternation

of power through free and fair elections.”

It also held that, in the spirit of the Constitution with a view to ensuring continuity of
the operation of the constitutional institutions, the essential role of the Head of State was to
organise the election of the President of the Republic, a task which he or she performed
until the President-elect of the Republic was sworn in.

In addition to the above, the constituent power had assigned the Constitutional
Council the task of monitering observance of the Constitution and the proper conduct of the
election of the President of the Republic in accordance with the provisions of Article 182.1
and 182.2.

Accordingly, and given the impossibility of holding the presidential election within the
time-limit laid down in the Constitution, the Constitutional Council ordered that the election

process should be repeated.

Source: hitps//codices.coeint/codices/documents/precis/9EBE9546-9E29-4DAA-41A6-08DC225DC81B
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wonuua wes3add-wes; (Agnes Morrissey-Berru) uay adainu Ta (Kristen Biel) viagaau
agapuillsadeunmednnneliSasdiannmausisaoaueulada (Archdiocese of Los Angeles) Agis
aaqﬂu”l,ﬁ’]’%’ums'jnq’mmﬂiﬁﬁmmwﬁiaqﬁqﬁuﬁﬁwadsqL§au1unwsﬁ'mu1LLasdQLa'%m;mummmu
Jeuuupmedn dufu nsIddanandatmualiiiaesdesf oanuduuuvetreamuaude
Amedn M saeumaun wasysznauRSnssummau vl madidedunat) “agiiansdneaou
enaunluduiFou SrusenaufiBnssumiemiau uavmauuinmmiuindeuvesay aaeasnldty
msUsaunansUfiRaunaminnasimemaun” etlsia agiidesndlaldiunisineusumis
enanfinseunguegiafumams uazlilfiimumisegiaduniamsd “aauness” (minister

mevdanldfinmsginisiingesngisass aghidesaufiineduiiedsadeu Tnendrawri
fimsidendualumsdnsnu (employment discrimination) Ineuas3add-wass dreinseldiums
\denUfuRdeimauiieny mevdwiniignandumisiazgnunuiideegiiotgieends dw Ja
Feiuselisunsidenuuidiomauisanaiins Wesndnnslinueenatnmu nevdaini

& a» o = o W [ PN ) ' ar )
ypanfatd1sun1ssnelsausSaduy Fermaduduldsnfininuitesnininanlinuodovdn

® gursnduduTeasionuaadileduléi ; httpsy/codices.coe.int/codices/documents/precis/08AT6CF2-EDB5-4891-
4285-080C225D0C818
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o alca a o w oo o

undgyaiAuilufisnduigsssayn aduiinis
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Ussvwulumsguyulaga uaslunmstursasiaiguraiieveliuilennudioniou

& AW INYIVIIANAEEA
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magegafiatsaudniui unlygfluduniifiesiau (Religion Clauses) luuwiige)R
Y w oo o . a v o a o W oW o v

wilufiaAusgsssuyy auunnids (First Amendment) fvualdnisRiarsanaiineadudeiSonies
q' = & Gyt i da o o =l [] Q 1% L7 oo
Sesmadenufilunmsansnuves westadd-wedy war Ja lianansanseild wiidmaesiidug
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fionsan “Ussiaufiiferdosiunisunasesmelusmaudng” (matters of church government)

o a UV ar

VA el e cal o [J ' = [ S v o o
wiragliiivdninasindaculunsimuninsdlaigndrsdaimihivemaunfddaviu
=
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1 8 1 ot @ Gy N a ] & 1 “A'Aou & o d
1§14 sxfielidrdinuandfidu “enau1ansd” (minister) Anu unrmawiudi “Aefiddgyidef o
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aunandeentiudmIvymaInTmamaul (ministerial exception) wngnasgiutialdindumann

h']

® Constitution of United States of America 1789 (rev, 1992)

Amendment |

Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof; or abridging
the freedom of speech, or of the press; or the right of the pecple peaceably to assemble, and to petition the Government for a
redress of grievances.

Gan: https://www.constituteproject.org/constitution/United_States_of America_1992#s139)
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Aan1szid A gafuduUssAuNISmIaUY” aelu duvueraunaisd” (minister) §9lalqd
v ﬂ,) ﬂl as =, U £ ﬂ' /) 1
wdninaeidawiunagldiunisRasananungunginluaaunansd iWeswindssiiudinanasde

1A UNISRITUNIAEBIANTNNANELLEY

66



USA-2021-1-020

a) United States of America b) Supreme Court ¢) d) 08/07/2020 e) 19-
267 f) Our Lady of Guadalupe School v. Morrissey-Berru @) 140 Supreme Court
Reporter 2049 (2019) h) Codices (English)

Headnotes

The First Amendment to the U.S. Constitution, by means of the ministerial exception,
forecloses the adjudication of certain employment-discrimination claims against religious
employers.

An employee’s function is central to the inquiry whether or not the employee should

be considered a minister for the purposes of the ministerial exception.

Summary

l. Two teachers, Agnes Morrissey-Berru and Kristen Biel, taught at Roman Catholic
schools in the Archdiocese of Los Angeles. The two teachers were employed under contracts
that outlined the schools’ mission to develop and promote a Catholic faith community. As
such, their job required personal modeling of the Catholic faith, religious instruction, and
worship. The Court noted that "[elach taught religion in the classroom, worshipped with her
students, prayed with her students, and had her performance measured on religious bases,"
but neither teacher had extensive formal religious training or a formal title of "minister.”

After their respective employment was terminated, each teacher sued her school
alleging employment-discrimination. Morrissey-Berru claimed that she had suffered age-based
discrimination after she was dernoted and replaced with a younger teacher. Biel alleged
disability discrimination for being fired after requesting a leave of absence to obtain breast
cancer treatment. The lower courts dismissed the claims under the "ministerial exception."
The ministerial exception stems from prior Supreme Court precedent holding that religious
institutions may "decide for themselves, free from state interference, matters of church
government as well as those of faith and doctrine." The First Amendment to the U.S.
Constitution states, in pertinent part, that "Congress shall make no law respecting an
establishment of religion, or prohibiting the free exercise thereof..." This right to self-
governance means that the First Amendment to the U.S. Constitution bars a court from
entertaining an employment discrimination claim brought by a religious minister.

[I. Justice Alito delivered the Supreme Court’s opinion, joined by Chief Justice Roberts
as well as Justices Thomas, Breyer, Kagan, Gorsuch, and Kavanaugh. The Court held that the

First Amendment’s Religion Clauses foreclose the adjudication of Morrissey-Berru’s and Biel’s
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employment-discrimination claims. Although courts may adjudicate some employment
disputes involving religious institutions, they may not adjudicate “matters of church
government.”

There is no rigid formula to be used to determine when an employee, by carrying out
important religious functions for her employer, qualifies as a "minister." Still, the Court noted
that "[wlhat matters is what an employee does," i.e., his functions. Hence, when an employee
is "educating young people in their faith, inculcating [a church’s] teachings, and training [young
people] to live their faith," the employee carries out functions that are critical to the religious
institution’s mission. Thus, by means of the ministerial exception, if the employee is deemed
a minister, then the religious employer is exempt from that employee bringing employment-
discrimination claims concerning the employee’s termination.

The Court examined the issue of whetherMorrissey-Berru and Biel could be considered
"ministers" when they did not consider themselves to be religious leaders and their titles did
not include “"minister.” The two teachers carried out "core responsibilities [that] were
essentially the same" as a minister, indicating that their title did not matter. By focusing on
rigid questions such as the title of "minister," the Court "risks judicial entanglement in religious
issues.” Therefore, the title of "minister” is not a prerequisite for being legally considered a
minister, as this matter must be determined by the religious institution itself.

lll. Justice Thomas filed a concurring opinion, in which Justice Gorsuch joined. Justice

Sotomayor filed a dissenting opinion, in which Justice Ginsburg joined.

(source: https:.//codices.coe.int/codices/documents/precis/08A76CF2-EDB5-4891-4285-08DC225DC818)
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[ Assisted suicide = nqsﬂwﬁ’qma‘lma’té’%’umsﬂwmﬁa]

“msarianelagldfunistisnde” iHudd gaidladrdauvaneudeafufudid
“ATIUTIRUUUTUNITIEMEAD” (assisted dying) uas “MIniean” (euthanasia) unluanuduaie
u desfdinamiarumuneiiuandaiusanlufusgfuuiun nanafte msaudinuuusunsthamde
fanadvdsiifianguunglunaneusene susfrtulunasame wu avdgendng nadidindmilituns
Susedlnengmngluvaneuasy enii $glosnausygwlifimstiomdelunsauiadmiugtiedud
A.A. ocetn Tnsanunsansyldluftessezaninofefoaiud vy iflaussnusmednlafintouuazans
Meudedinnelussesine o Weu warldfueylRnnuwnd © au visluussmawmnafisalis
“arsmelaeldfuaiiudiamiontanisuwvd (Medical assistance in dying) U1Rausd A, lboes
dmiuthessezanvine uasdouldvenslinseunquilsffivssaudu “arumsudilionanuld”
nnlsevdonnuiinsittiannsadnulivols Tl am. wobe LHudu (IUsag BBC. ngransu@iauuy
fumstewde Tl lwudddulan uwiasfiunninaiueg1dls 2. (@ Suran eeon). fuduiile oo Squisy
b&boa NN hitps://www.bbc.com/thai/articles/cdxvx05ntwvo)

agdlsAin SfeSuneifiniuiAsatuanuuenisssniensddmelagldfunuemienu
mMsm3aesne nafe mighiamelagldiusnutiomde (Assisted suicide) iumsiunndineemie
Theuushauarudioinsvetie widleandudadionssyivhemies wu msifiendusvia
nayuUderansfenuies snwinsmsusemazdumsiiypainsmnsumdidudnssyhlaenseie
fuae Taedlingussasdifiogfinnumsuny Wy nsdnansfiuiileliiaoi@edin (Usag Maxim nstitute,

What is the difference between euthanasia and assisted suicide?. Retrieved at 10 June 2026 from

https:/Awww.maxim.org.nz/article/fagl-euthanasia-and-assisted-suicide/)

[Rebuttable presumption = daduiiugnuiinaisla ]

o. Toduiivgniidnddls wunede daduiugnlueifemunsondulflaenguine Tnedeudy
foduiugnlaow e nfedullsgusinadniidnengliifnnanundnvamngmnednvazney 3
eagnasuildoriinaiaunssenisludoudulfouninasiinsfigaidudy @ swianmune
oax AOUT b N asTud o 1NTIAN bEed)

63



b. @3N TUNYuBeeulal] Wex Law Nwiinerduaasiua (Comell University) aduteiatlia
minefle feeuanmumaenguinevieteduiiuguiimaszsuiilintiumiuei uwsigniigaiiiudulng
vdngiitiamanindotie Fan: hitpsy/www.law.comelledu/wex/rebuttable_presumption)

o, lumsfsnsuideduiivenlafudeduivgwivnélduielidu sndunmandoaily
Tuundyaidy 4 109 Tneluusunvesngunelnetnusngdrin Widuilegulinoudh ..» Sadums
smusmhiundeladhendsluadlunsfiasdosduindededuiivgudulunsddslidunaunny i
unnsinganudng 1L liarawndnsld (rebuttable) & slouuiurduidudulaevui lieraih
weonumdngunfigadlfdafeuiuildld wu yaradesingrine Wudy

(Fa: https://cuir2.car.chula.ac.th/bitstream/123456789/23547/5/Prasit_Ch_ch2.pdf)

[ | Refrain = atdy ]

(o) WIUWNTN Cambridge Dictionary a8unatenldmunefis winidsanisvimiedudslsiliivh
y1edsueagng (Fn3e)

(https://dictionary.cambridge.org/dictionary/english/refrain)

(1) WAUWYATU Merriam-Webster aSunetenlimmneis sy muau wieduds (Finsen)

(https://www.merriam-webster.com/dictionary/refrain}

() anunuigluud unvesr3dade (The court seized the action, upheld it partially, and
ordered the Ministry of the Interior and Police and the National Police to refrain from preventing
any public demonstration that takes place in a peaceful and orderly manner as long as it respects
the established public order.) luv3unrasdidady mneds aadddsliniunnmsdavinmie
vhuiilAdnnamsyuynassasiduivlulnsauwesdusadouEouios Tneddednuaeiisendi
Addlaziunisnsevi (Negative Injunction) e msfrnadainuilimizssumassgrdoyanalaypnauils

ﬂiw‘hn'lsasi'm‘l,maehmﬁaﬁaﬂun’ﬁaxLﬁm?{w'ﬁwm@'ﬁu

[Torture and ill-treatment = m'snszﬁfmsu'mLLazmsﬂf]ﬂ'ﬁﬁIwﬂ%wmgm]

. Amnesty Intemational laa1adanute11371 nrsnsesimsuu wuefs nsnsevila q
FoadlaneliAnmuidulinguusnsieneviedaladeypraduy 1o tanussasduvians|dindsdoye
viiemsansaw sudaitenisady msduy videmsTutiuiu il lienadrfaveuinaviessyoltiods
Fauddlsan msnsziladreoradedunisnseymsununelsl @an: httpss/Awwwamnesty.ore/f/wp-
content/uploads/2021/06/pol300062001en.pdf)

b. Global Alliance of National Human Rights Institutions (GANHRI) TAléueg«31 ulussansy
aasunnazlalddnetude “oudaygnitfemsdefunsu kagnianseidy q funde
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1’5"&1.51:&86?% w3afidnBdnAn” (Convention Against Torture and Other Cruel, Inhurman or Degrading
Treatment or Punishment) finiu wagiUsingan nsnssyiwsuulazmsujoiludnvauglndifgaiu
gﬁﬂdLﬁﬂ%ﬂhﬂ}ﬂQﬁﬂﬂﬂﬁ'ﬂaﬂ (ﬁm: https://eanhri.org/torture-and-other-il{-treatment/)

o, ANEATINNITNITINSENTUSEINA (International Committee of the Red Cross (IRCR))
Idssnuunumddglunmsisfunssosunsassyhmsunuasnsujiainaiensalussduaina
L mi@uaLﬁmmm?’feuazﬂiam%’wmLmﬁa@’qﬂﬂizﬁmimuw?aLw%zgﬁ’umiﬂf]ﬁ'ﬁﬁiwm%'ﬁamqm
mewFelnadulussiuninAfumiisnuvesdgiifisndes elostunasusiuusmnisnssvimsunu
kazmsUATRRImasemgn Wusu @an: https://wwwicrc.org/en/document/torture-ill-treatment-
position-icrc)

[ Principle of proportionality (noun) = wénusnnulddngu ]

N . . =, o 1 Al = = a'l o o a a
@. Cambridge Dictionary fenumdina1tiin fie wuiAaiiinisasdnwdmsunisnssynanuila
' P o @ o o v a &
Tapnufinnilafassasduiusiuaiu i onssvoImIuRniy

(https://dictionary.cambridge.org/dictionary/english/proportionality)

. meldfuSunmadgsssuyny Lure (2020) auiwdnmsdananliin fie “gaudninausialdly
msdnduruveuiiesgsI sy vesmsaniindvafitdurnuduaseanuigsssuyy Inevhluuda win
wisnnulidadussifgatiostunismsasuassdunou ndmie Tuneuusn massfarsendtimsnssin
seeigiudunisasidin uwnanuas viehinansildsumisduasemusgsssaynyiell minseaey
fanamsaufansinsaniweuavedvsiuiveuamiiads wesdunouiiaes magefinnsaniims
nsgiwasdgiuiiaansludnvasdaunsadumgdurelivioll sundninarivomdnuieniuls
dme”

(Lurie G., Proportionality and the Right to Equality. German Law Journal. 2020; 21(2):
174-196. doi:10.1017/gl}.2020.8)

[ Ministerial Exception = nindagniiudmiuynainsmisenaun j

@. Merriam-Webster Dictionary fisnudndisng1ilidn fie mseniurnusviinsadeduntsuionis
enufjtalumstnuesesdnsmernaunmelsundyeifudlufunfusgessuyyuiamizanim atiuf
il (First Amendment)

(https://www.merriam-webster.com/legal/ministerial %20exception)

. Yeini (2023) dedodunnils “wandesniiudwmivysainsynemaun” 1wdu “wénfai
Unngluvangussinaiunasesiisssuaulszaddlng swndyauszasdifedulionulamiidisuiu



Toun Arumenenalunisdanistuanudaudssswininguneradunmsidenufjinlunsinssufiuany
Hudassneeaun lnessvauiaiussiulnedeinisiesfunsosgninsannisidenfid wifdoenis
fuseaainmlunsfufomaundudentiu fuadamdnanazbiannsaussaldwindnaanmsiioy
vedasAnumaw widuadnmlunsdaifonyrainsvesnumsduladvddnsontsioguasadng
e kinsldiaiaindanafidnihlugnnsidenufifnegninsieimnuieenau e Sndnwainig
et uagdy 9"

(Shelly A. Yeini, The Ministerial Exception: Our Lady of Guadalupe School and
Antidiscrimination Employment Laws, 54 Vanderbilt Law Review 955 (2023) Available at;
https://scholarship.law.vanderbilt.edu/vijil/vol 54/issd4/3)

[ Issuance = n1599n (Usend) ]

. WAWYN3YH Cambridge Dictionary a3ungianlidvaneia msnseviigntestunisdey
wnasednafuniens Funs)

(https://dictionary.cambridge.org/dictionary/english/issuance)

. WIUYNTH Oxford-Learner’s Dictionaries aunetanlimunefis n1snsevirdiiisatunis
Fnmuasuandeddadmils Tasawwedrdaiatngussasdosradunianis udemsnssviriivili
viedaiiui§Fnedrafuniems o1d Ssunaussmelduumalug vdevudunudeainnouiiesldty
Tuaygywnaaie (Fuw)

(https://www.oxfordlearnersdictionaries.com/definition/english/issuance)

en. AUNNIETUUT UNVBIAITAWINEY (Furthermore, the Court stated that the judiciary can,
exceptionally, assess the requirements of urgency and relevance in the issuance of provisional
measures, but, ..) uu1As *mssenddaimunuinsnisduasesdinsn’ vie madeldunsnis
Farsn" Tngana wu Adsiunsgimg mdeendn vieddsduasessslvnitiasanouininw
Dusiy viedntbnunefienszuiumslésiunvessesrunsuiviedeudnislunisdeduldnguunelu
anumsalgnidu Salasunfudrmaszusaduinfedaiudeadein uinndeamuludininw
fanam malanmdnnnsdidydn denainsantnsansItEeUAMNYRUMIEN N IEBYIMSBDNNNNNY
fanamle ielabiiheudnsldsnssudureuindingmneruun

[ . Strike = ugasY (Uszii) ]

wauynsu Cambridge Advanced Learner's Dictionary & Thesaurus Teuaumsnedei

a. MUfiasiiagvhaude esmnidafivmiuuedaieruanmnisvin seduddne wie
AIENENe

b. myvliaudeamuilasuauiendoustranin andumeifinduethngsiuriu
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m. madvieluuiyaravieddadmiliedneguisianiy

<. masgauanuduiedransiuiy iy mesvihuszglalufivinauea wdenisienwusdilu
fvmsnifin

& mIauniedafeunsianadradumenisainienans

. MIRUNULVdIITY g vienesAlgay

o, NMIUTTPMIMTOnNE

TaeluuFunvesr1Tdad’s (The Constitution, in conjunction with certain provisions of
international law, guarantees the right to strike, but that right is not absolute.) unehis %’gﬁiiugiy
Wi dNSIUALD EJmLazwﬁ’tgzﬁﬁmwssmwaangwmmw:ﬁwﬂsaLmﬂﬁu‘lﬁ%’mmﬁw%‘mnﬁﬁ@
weme1y adalsinudnsaenanldlvdndifine

[ Manifestation = N15814A9 ]

WaUYNsu Cambridge Advanced Learner's Dictionary & Thesaurus Denuemumnedall

®. él'zyfuu'lmw?aLﬂ‘%’aqﬂa‘ﬁ”"j'lﬁ‘uwﬁlqﬁagjﬁﬂﬁaﬁ'}é’qLﬁm‘ﬁu

. MIUTING

o, M3nspviildnszuunsEng 9 Wy nsdumnnisaiwlule wasnismendrasi o AUAILDY
WeteshassnmenudiStludsiifeims Tnedmnudenmsiiduiuesdafidlemalydahufintusss

TagluufunveeA1Td9d’s (The destruction of an official portrait is a manifestation of
freedom of expression since it has an undeniable symbolic effect;) ¥n88a MIV@IWHTEUTHRIEN
Snualfifunims fedunisduas winwlumsiansoen Wewnidunsnssiiiinaluddaydnued
fiflanay frers i
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