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# # 6280164234 : MAJOR LAWS

KEYWORD: Minister, Disqualification, Imprisonment, Constitution
Varissara Teeratattanont : DISQUALIFICATION OF MINISTER IN CASE OF
BEING SENTENCED BY A JUDGMENT TO IMPRISONMENT UNDER THE
CONSTITUTION OF THE KINGDOM OF THAILAND (B.E. 2560) : A STUDY ON
THE EFFECT OF FOREIGN JUDGMENTS. Advisor: Assoc. Prof. MANIT JUMPA,
Ph.D.

This thesis aims to study the problem of legitimacy, proportionality, and
interpretation of provisions relating to the disqualification of minister in case of
being sentenced by a judgment to imprisonment under section 160 (7) and section
160 (6) in conjunction with section 98 (7), (9) and (10) of the Constitution of the
Kingdom of Thailand (B.E. 2560) to achieve a more appropriate and clearer scope

of application of the provisions.

This thesis uses Documentary Research Method to investigate the decision
of the Constitutional Court, legal opinions of the Office of the Council of State, and

the Foreign Constitutions and In-depth Interview with an expert in the provisions.

The study found that the intent of the provisions aims to terminate the
ministership upon being sentenced either by foreign judgsements or by Thai laws;
notwithstanding the suspension of sentence and not being sentenced by a final
judgment because the minister who has important political roles should not
contain any stigma. However, in the case of having been sentenced by a judgment
to imprisonment, the sentence must also be a final judgment. Therefore, the
researcher proposes that conditions for Recognition of foreign judgments as fact

should be written in the provisions of the Constitution.

Field of Study:  Laws Student's Signature .......cccccevevnenn.

Academic Year: 2020 Advisor's Signature ..o
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Wi 81.

2 OH. Phillips, Constitutional and administrative law 3" ed. (London: Sweet & Maxwell Ltd, 1962),

pp. 281-282.
2 |bid., pp. 282-283.
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** Edict J. Barrett, “The Role of Public Opinion in Public Administrative,” The ANNALS of the

American Academy of Political and Social Science 537 (January 1995): 158-161. gnanaly q@waﬁ Wm’?&‘nﬁma,

“pstniusenitmalselevidiumnunisensemunlaningatsnsue,” AnendnusUdyyrumiuda @1v1390

Uheans anzlfinnans ansaluminends, 2542), wih 21.
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* Dennis F. Thompson, Political ethics and public office (Cambridge: Harvard University Press,

1987), p. 83.
* W. Noel Keyes, Government Contracts (St. Paul: West Publishing, 1990), pp. 43-44.
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W 7-12.
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% Robert Braucher, “Conflict of interest in Massachusetts,” in Prospectives of Laws, ed. Roscoe
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% Inter-Parliamentary Union, Parliaments of The world, 2" ed. (Aldershot: Gower Publishing

Company Limited, 1986), pp. 71-101.
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" The Constitution of the Republic of South Africa, 1996: Chapter 4 Parliament: The National

Assembly: 47. Membership

(1) Every citizen who is qualified to vote for the National Assembly is eligible to be a member of

the Assembly, except -

(e) anyone who, after this section took effect, is convicted of an offence and sentenced to more
than 12 months imprisonment without the option of a fine, either in the Republic, or outside the Republic if
the conduct constituting the offence would have been an offence in the Republic, but no one may be
regarded as having been sentenced until an appeal against the conviction or sentence has been determined,
or until the time for an appeal has expired. A disqualification under this paragraph ends five years after the

sentence has been completed.
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https://www.parliament.go.th/ewtadmin/ewt/parliament_parcy/ewt_dl_link.php?nid=356488&filename=index.
¥ The Constitution of the United States: Article Il Executive Branch, Section 4:
The President, Vice President and all civil Officers of the United States, shall be removed from
Office on Impeachment for, and Conviction of, Treason, Bribery, or other high Crimes and Misdemeanors.

€ The Constitution of the United States: Article |, Section 3, Clause 6.
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®1 Halstead, T.J., An Overview of the Impeachment Process (Washington D.C.: Library of Congress.
Congressional Research Service., 2005), pp. 5-6.

2 The Constitution of the United States: Article I, Section 3, Clauses 6 and 7:

The Senate shall have the sole Power to try all Impeachments. When sitting for that Purpose, they
shall be on Oath or Affirmation. When the President of the United States is tried, the Chief Justice shall
preside: And no Person shall be convicted without the Concurrence of two thirds of the Members present.

Judgment in Cases of Impeachment shall not extend further than to removal from Office, and
disqualification to hold and enjoy any Office of honor, Trust or Profit under the United States: but the Party
convicted shall nevertheless be liable and subject to Indictment, Trial, Judgment and Punishment, according

to Law.
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DI o = v o = & o a 1%
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4

Uszinadang 3ad 2 Usen1smiegiu Ao 1) AR9rinINyIv09maan1YuuIeiinILRan g

9191 NAIAD ABIAANINYIATIAN kAT 2) ABINUIINFAIUNUISTUUAT

9) Usemagaalus

Usenaderluflddydadesdnvmedewinuvosiguund nidinedesifininunli

[

1Antilusgessuyny lumuan Council of Presidential Advisers lagdKm15aiUIUSFUUAT

Ya v

Huandnluanifendn wasduuszmaiiidsenudeyainfinisdud@ianissuilsmfinng

Y Y

Y93r1an19UssnalugIuz 91919939 (Recognition of foreign judgements as fact) Tunsel

Mdudpradesirfinnevesmanisuszwa Hludesdnvasdoainuiliyaaaldsuuss

Y
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T5ITUYYUVIeEN5150U55FALUS dauil 5A Council of Presidential Advisers®’
“Um7 37E Snvazdesinuiliyanalasuussiaduaundn win
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Tignlivesnimialvieusulidesndt 2,000 aeaansuazdililasunisedelny

=
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& Ao v 1% = Y a a O e a % ' a & I
Juyanaldnuugaeituviegnananslunisuisiaduaundn uudanuiaduazsdy
a ! =t a 54 = v o a =N v Yo
ANNRRE N e dIRlUSAae Fannlansevintudenlus Adeudadlasulnulagena

Tugaalys e
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o 1

ziiuladn A9 “pedesrininwlisian” ausgessuygydnlusiy gou
nneANUTINEIRAinInwlidianvesranlseinany lnelideulydn uanangneaialy
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Aas1aUszmalugiuzdelasse (Recognition of foreign judgements as fact) Tunseifl
[d 174 4 o a ! o va o a 4
Juginesaermininwvesmaniaussmea auuntygiivessysssuuyanlus u1ns 37E

(©) anunsaweniansantenduteauly 3 Usenns sail

1) Msmnundnsluwinan lnenmuadnvazfesinuiliyanalasuunsiady
au13n vngnanagisssunglusemanselusissemadnduindinuialazinuf e
fnnwlidignlitesnimmiad Wunsdiifmuadasinedinnlidaauin “wnededn

fvnnwlvanliddesndmiled”

% Constitution of the Republic of Singapore, Singapore Statutes Online.

% Constitution of the Republic of Singapore: Part VA Council of Presidential Advisers, Article 37E:

A person shall be disqualified for appointment as a member if he —

(c) has been convicted of an offence by a court of law in Singapore or a foreign country and
sentenced to imprisonment for a term of not less than one year or to a fine of not less than $2,000 and has
not received a free pardon:

Provided that where the conviction is by a court in a foreign country, the person shall not be so
disqualified unless the offence is also one which, had it been committed in Singapore, would have been

punishable by a court of law in Singapore.


https://sso.agc.gov.sg/Act/CONS1963
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(House of Commons) \Uugna1lnenegyRawATzAugs Ao AuRAeIYINFIeuse 89

v Y
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° P a = (54 . . . S
JEAUAI AR AINAADIYINLITILSS (High crimes and misdemeanours) kagdan1yuuI

(House of Lords) 1un@nau®
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P

) ¥ I

Aaeg1agy Tunsalves Edward Earls of Clarendon #ignsganinatenigiunugdeusemne

Y

a a 66

wargndufiviuud® warluaf Thomas Earl of Danby &y Lord High Treasurer ign
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(High Crimes, Misdemeanours and Offences) aasnunuddsgnduiiviuudlnganiyuuis®

Y

WNTENS A.A. 1742 Tainaausuinveunianisilesiuduasausn Taaluanusuiinveu

¢ S.A. De Smith, Constitutional and administrative law, 2" ed. (Harmondsworth, Middlesex: Penguin

Books Inc., 1973), p. 169.
% C.G. Robertson, Select stututes cases and documents (London: Methuen & Co. Ltd., 1942), pp.

565-566.
7 Ibid., pp. 566-568.
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Taganunsanasanlaneil
o/ /. [ o/ 69
WILIIVUYUANTITIUUAWNUVRIUTEYI¥Y A.A. 1981

“wn31 1 dnwazdevinulunsiduaundnananiyvesinsgyianuiinuiansdl

]
v a

% wonsaa guwa, Useyrdulasuwuusganiludings, Auiased 1 (ngamne: Issfiuiurguiadnsal

UNINNSE, 2544), BN 102-103.

% Representation of the People Act 1981, \egislation.gov.uk.
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% the Representation of the People Act 1981, Article 1: Disqualification of certain offenders for
membership of the House of Commons.

A person found guilty of one or more offences (whether before or after the passing of this Act and
whether in the United Kingdom or elsewhere), and sentenced or ordered to be imprisoned or detained
indefinitely or for more than one year, shall be disqualified for membership of the House of Commons while
detained anywhere in the British Islands or the Republic of Ireland in pursuance of the sentence or order or
while unlawfully at large at a time when he would otherwise be so detained.

™ the Representation of the People Act 1981, Article 2: Effects of disqualification.

(1) If a person disqualified by this Act for membership of the House of Commons is elected to that
House his election shall be void; and if such a person is nominated for election as a member of that House
his nomination shall be void.

(2) If a member of the House of Commons becomes disqualified by this Act for membership of that

House his seat shall be vacated.
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(1) yamafignsinduindlanuragdlasulneniy -

2 The Constitutional of India (India: Government of India; Ministry of Law and Justice; Legislative

Department, 2020), http://\egislative.gov.in/sites/default/files/COL 1.pdf.

™ The Constitutional of India, 102. Disqualifications for membership.—

(1) A person shall be disqualified for being chosen as, and for being, a member of either House of
Parliament—

(e) if he is so disqualified by or under any law made by Parliament.

" The Representation of the People Act, 1951 (India: Government of India; Ministry of Law and
Justice; Legislative Department, 1951), https://legislative.gov.in/electionlawsrelated/representation-people-

act-1951-act-no-43-1951.


http://legislative.gov.in/sites/default/files/COI_1.pdf
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glsUinaednduywev (The European Convention on Human Rights: ECHR) fila3in1s

Vo

6! waz “@nsnazlasunisg

JryelRne “@nsnaglasunisiatsannsedradusssu” Tude
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' Undes eifalin, “nguangisiatsananuegyivansilideragnitnldls,” Msansngurineausifnians

0, 34,2 (2559): 6.

30 International Covenant on Civil and Political Rights, Article 14 (3): In the determination of any
criminal charge against him, everyone shall be entitled to the following minimum guarantees, in full equality.

(d) To be tried in his presence, and to defend himself in person or through legal assistance of his
own choosing; to be informed, if he does not have legal assistance, of this right; and to have legal assistance
assigned to him, in any case where the interests of justice so require, and without payment by him in any
such case if he does not have sufficient means to pay for it

B! The European Convention of Human Rights (European Court of Human Rights; Council of
Europe, 1950), 9-10, https://www.echr.coe.int/Documents/Convention ENG.pdf.

"2 European Convention on Human Rights, Article 6 (3): Everyone charged with a criminal offence
has the following minimum rights:

(d) to examine or have examined witnesses against him and to obtain the attendance and

examination of witnesses on his behalf under the same conditions as witnesses against him.
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