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ABSTRACT

Title of Dissertation The Government Act and the Problems of Reviewing

the Government Act

Author Miss Suchada Rueangsaengthongkul
Degree Doctor of Laws
Year 2017

The exercise of executive power by an executive branch must remain within its
power to conduct administrative affairs in accordance with the need to accomplish the
functions designated by the state’s policies. The government act thus results from
the exercise of its executive power. There are currently problems concerning the
exercise of the executive power by the Thai government. This is mainly due to the
lack of a clear definition of the government act and the criteria for identifying and
determining which actions fall under the government act. Therefore, this thesis aims
to study the concept of the government act and how this concept has developed in
practice, and to find appropriate criteria for the consideration of the government act.
This could help clarify the definition and the scope of the government act, as well as
the criteria for its consideration.

The study found that the consideration of the government act should include
the following criteria. First, does the government act reside in the power given to and
that is to be exercised by the government and its agents? Second, is the exercise of
the executive power stipulated under the Constitution? Finally, to what extent is the
exercise of this executive power left to the discretion of the government and its agents?
The decisions of the government and its agents are in the form of policies of the
Cabinet. From a study of the court judgments on cases involving the government act,
it is clear that the government act is the actions of the executive branch as based on

its power given by the Constitution, its actions in relation to the legislature, its actions



(6)

in the conduct of foreign relations, its actions in the maintenance of national security,
and its actions in the administration of the government policies.

Although the government act is in conformity with the principle of separation
of powers, it is not subject to the checks and balances by the judiciary. This is because
the government act is exclusively within the powers of the executive branch. Thus,
the judiciary cannot interfere with the decisions made by the government. The parliament
has the power to review the government act under the system of checks and balances.
The government act is also checked by the public. Nevertheless, the government act
without the judicial checks is against the Doctrine of the Legal State and violates the
exercise of the executive powers as stipulated in the Constitution. The second
purpose of the thesis is therefore to study the problems of the checks on the
government act by the judiciary.

The thesis found that in order to uphold the Legal State, it is necessary to have
an organization to check the exercise of the state power, especially the government
act, to make sure it is in accordance with the provisions of the Constitution. The system
of checks and balances is therefore established in the Constitution. In Thailand, the
Constitutional Court has been set up and authorized to review the constitutionality
of the government act. This thesis provides the following recommendations on the
scope of power of the Constitutional Court to review the government act. First, the
Court should have the authority to review the government act as only specified in
the Constitution. Second, such a power to review the government act given to the
Court should be limited; otherwise it could affect the decision-making power of the
executive branch. The power of the Constitutional Court to review the government
act is therefore limited to what is specified in the Constitution. The power of the
Constitutional Court is thus limited, in that it covers only the government act within
the scope of its authority, the conditions on, as well as the steps and process of the
use of this authority. The Constitutional Court’s power does not cover the independent
use of discretion by the executive branch. This issue of independent use of discretion
should thus be reconsidered, so that a more appropriate system of checks and

balances be maintained and the separation of powers principle be uphold.
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“CE Merriam, History of The Theory of Sovereignty Since Rousseau (Ontario:
Batoche Books, 2001), p. 43.

* Ibid., p. 105.
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> Article 1, The Montevio Convention on the Right and Duties of State 1993

% Hendrik Spruyt, “The Origin, Development, and Possible Decline of the
Modern State,” Annual Reviews Political Science 5 (2002): 135.

»? Kennedy Maranga, “The Changing Role of State Responsibility: Comparative
Approach,” Journal of Global Affairs and Public Policy 1, 1 (2011): 4.

* Article 2, Section 1 “the Organization is based on the principle of Sovereign
equality of all its Members”

» Christopher Morris, The Modern State in The Handbook on Political Theory,
Gerald Gaus and Chandran Kukathas, eds. (London: Sage, 2004), pp. 198-199.
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* Article 16, “Any Society in which no provision is made for guaranteeing rights
or for the separation of power, has no Constitution.”

" ous funsawysal, ngvaneunases (NFaWme: mAnendesiudumg, 2542), i 62

* Lellala Vishwanadham, “Doctrine of Separation of Powers and Significance and
Importance of Judicial Power in India,” Visual Soft Research Development Technical &

Non Technical Journal 3, 6 (2012): 238.
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* Phineas M. Mojapelo, “The Doctrine of Separation of Powers (a South African
persoective),” Advocate 26, 1 (April 2013): 37-38.

“ Theodore Georgopoulos, The Checks and Balances Doctrine in Member
States as a Rule of EC Law-The Cases of France and Germany, In EUSA 8™ International
Conference, Nashville Tennessee, 2003, pp. 2-3.

*“ Laurence Claus, Montesquieu’s Mistakes and the True Meaning of Separation,”
Oxford Journal of Legal Studies 25, 3 (2005): 421.

* Saikrishna Prakash, “The Essential Meaning of Executive Power,” University of

IWlinois Law Review 3 (December 2003): 746.
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* Phineas M. Mojapelo, op. cit., pp. 37-38.

“ Peter Cane, op. cit., p. 412.
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48 House of Lord, “Relations between the Executive, the Judiciary and Parliament,”
Select Committee on the Constitution 6" Report of Session 2006-07, July 2007: 7.
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> Saikrishna Prakash, op. cit., pp. 743-744.
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> Saikrishna Prakash, op. cit., p. 745.
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