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® Angola's Constitution of 2010

Article 48 Freedom of association

L All dtizens shall have the right to freely associate with one another without requiring any administrative
authorisation, on condition that such associations are organised on the basis of democratic principles, under the terms of the
law.

2. Associations shall pursue their purposes freely and without interference from the public authorities and may not
be dissolved or have their activities suspended, except in cases prescribed by law

3. No-one shall be obliged to beleng to an association, or be coerced by any means to remain a member of ore,

4, Any assaciations or ¢roupings whose purposes or activities are contrary to the constitutional order, or which incite
and practice violence, promote tribalism, racism, dictatorship, fascism or xenophobia, in addition to any military, militarised
or paramilitary-type associations, shall be prohibited

Article 120 Responsibilities as Executive Power

Etc.
(1) Drawing up the regulations required for the correct execution of laws.
Article 123 Responsibilities regarding national security
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With regard to national security, the Prasident of the Republic shall be responsible for:
a. Defining national security policies and directing their execution;
Etc.
Article 164 Exclusive power to legislate
The National Assembly shall have exclusive power to legislate on the following matters:
a. The acquisition, loss and re-acquisition of nationality;
b. The fundamental rights, freedoms and guarantees of citizens;
c. Restrictions and limitations on the rights, freedoms and guarantees of citizens;

Etc.

L. Associations, foundations and political parties;

Article 230 Legitimacy
Etc.

2, The following may request a declaration of unconstitutionality from the Constitutional Court:
Ete.

() The Bar Association of Angola

Article 231 Effects of abstract review

1. A declaration of unconstitutionality with generally binding force shall be effective from the date on which the
rule that has been declared unconstitutionatl came into force and shall lead to the revalidation of the rule that has been
revoked.

2. However, in the case of unconstitutionality due to an infraction of a subsequent constitutional rule, the
declaration shall only be effective from the date on which the latter comes into force.

3. Rulings in cases that have already been tried shall stand, save when the Constitutional Court rules to the contrary
in relation to rules concerning penal or disciplinary matters or admiristrative offences and thelr contents were less favourable
to the defendant, ‘

4. When required for the purposes of legal certainty, reasons of faimess or matters of exceptionally important
public interest, which must be duly justified, the Constitutional Court may rule that the scope of the effects of the
unconstitutionality or illegality shall be more restricted than those provided for in Points 1 and 2 of this Article.

e hittps://www.constituteproject.org/constitution/Angola_2010.pd
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“ Presidential Decree No. 74/15
Article 8 Registration
1. The NGO legally constituted in a foreign country wishing to engage in activities on the national teritory must
register with the Ministry of Justice and Human Rights.
2. For registration, the international NGO must submit the following documents:
a) Letter to the Ministry of Justice and Human Rights, requesting registration in Angola;
b) Copy of the statute and the constitution act translated into Portuguese language and authenticated by the
diplomatic representation of the Republic of Angola in the country of origin;
©) Letter of intent and programs / projects that the NGO intends to implement in Angola, including their detailed
budgets and origin of financial and patrimonial resources;
d) Declaration of suitability issued by the competent organ in the country of origin and authenticated by the
diptomatic or consular representaticn of the Republic of Angola;
e} Curriculum vitae of the representative in Angola;
f) Criminal record of the representative in Angola;
g) Power of Attorney issued by the responsible for its representative in Angola, for which s(he) confers powers to
make commitments and arrangements necessary for the regular and proper exercise of activities;
h) A copy of the agreement between the Angolan State and the State of the country of origin of the NGO, when
the source of funding comes from this agreement.
3. Subject to the requirements described in the preceding paragraph and analyzed the presented documentation,
one of the following orders is issued within 15 days, as appropriate:
a) Registration, when the suitability of the submitted documentation is assessed:
b) Improvement, in case of lack or invalidity of any submitted document.
4. In the case of improvement, when the submitted documentation does not meet the requirements within 10
days, the request is implicitly rejected.
5. The registration shall be published in the Official Gazette.
Article 12 Field of activity
NGOs exercise the activities for which they were established, taking into account local initiatives of receiving
cemmunities and the social and economic policies defined by the Executive in the following areas:
a) Humanitarian and social assistance, health, nutrition, food safety and environment;
b} Pratection and promotion of human rights;
c) Training, education, culture, recreation, science and technolosy;
d) Environmental assistance and protection;
&) Social and international solidarity;
f) Demnining;
g) Community promotion and developrnent;
h) Recovery and preservation of historical and cuttural heritage;
/) Dissemination of information and public awareness, with a view to promoting peace and social well-being
k) Emergency assistance provision, update and dissemination of the implementation of programs;
1) Psychological assistance, socio-therapeutic and social reintegration of vulnerable groups;
m) Training and soclo-professional integration;
n) Other activities permitted by law.
Article 15 Sources of funding
Etc.
3. Without prejudice to provisions as in n, ° 2, the financing by any government entity of another country to nationat
and international NGOs operating in Angola shoutd occur, necessarily, based on a signed agreement between the respective
States.



Article 18 Supervision

L. In carrying out their activities, NGOs are subject to supervision by the Ministerial Department responsible for Social
Welfare and Re-insertion, in collaboration with others corresponding to their activity and the Provincial Government of the
area of operation, subject to the control of legality by the State prosecutors.

2. The Ministerial Department in charge of Social Welfare and Re-insertion supervises the activities of NGOs through
the IPROCAC, whose duties are defined in its Organic Statute,

Article 19 Coordination

1. IPROCAC is the Executive body mandated to coordinate and monitor the activities of NGOs, as well as set or
guide the site of execution of their programs, in consultation with the relevant Ministerial Departrnent for their activities and
the Provincial Government of the area of operation.

2. In the exercise of coordination, the State organ cor agency responsible for it shall be assisted by a Technical Board,
whase competence and functioning is defined in its Organic Statute.

Article 20 Powers

Without prejudice to the provisions of its Organic Statute, the IPROCAC has the following competencies:

a) coordinates, manitors, controls and supervises the activities of NGOs;

b) Sets the complementary programs and projects to the actions of the Executive to be developed by NGOs;

¢) Decides, in consultation with the relevant Ministerial Departments and local authorities, provinces or regions of
the country where the projects are to be executed;

d) Supports NGOs on issues of an administrative nature under this Decree;

e} Audits the accounts of NGOs;

f) Monitors and controls all funding granted to the Republic of Angola through NGOSs;

g) Exercises any other powers established by law or superiorly determined.

Article 32 Supervision

1. Competent bodies on NGQO's areas of activity may order inquiries, investigations and inspections to NGO,

2. The Executive may, whenever deemed necessary, order to conduct independent audits to NGOs, through public
or private bodies authorized for that purpose.

Article 33 of Patrimony

1. The following form part of an NGO's patrimony: values and rights that it holds, property and equipment acquired
with own funds and thaose resulting from the sale of donated goods, but with the written consent of the donor.

2. For the purposes of the preceding paragraph, the following is considered as part of an NGO’s own patrimony:
own material and equipment acquired without the use of gift or for exclusive use of the oreanization.

Article 34 Disposing of goods

1. Where NGOs have public projects running or completed they may sell or donate to public entities or other NGOs,
material goods or equipment purchased with own funds, in connection with such projects.

2. The sale {alienation) of goods from foreign donations is subject to prior authorization from the Ministerial
Department responsible for Public Finances, on the advice of IPROCAC.

3. Goods and equipment purchased or imported using the funds donated to the Angolan people are not Ukely
subject to re-export or sale, but shall be delivered to the community, the Ministerial Department or Provincial Government
corresponding to the NGO's activity and area of operation, respectively, at the closing ceremony of the NGO’s activities.

Article 35 Tax relief

1. The transfer free of charge of goods and equipment, mentioned in the previous article shall not affect the tax
benefits obtained, ner imposes the obligation to pay new taxes or fees,

2. In the case of a costly transfer the benefits are subject to payment of taxes due.

Article 36 Collection of service fees

IPROCAC is allowed to charge service fees on the application for issuance of entry and exit visas, and employment
visas for expatriate staff as well as other services in accordance with law in force,

Article 37 NGO activity suspension

1. The NGO activity can be suspended by the Public Prosecution Authority where it has strong evidence of the
practice of illegal or harmful acts to the sovereignty and inteerity of the Republic of Angola.

2, For the purposes of the preceding paragraph, any interested party may make a denunciation to the Prosecutor.
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3. Where the Public Prosecutor suspends the activities of an NGO, the decision should be notified to the Ministerial
Department corresponding to the activity to which the NGO is dedicated and IPROCAC, for proper monitoring and control.
4. The entities referred to in the preceding paragraph and all stakeholders should, on their own initiative, inform
the National Bank of Angola and the Public Prosecutor whenever they suspect or have reasonable grounds to suspect that
an operation likely to set the practice of crimes of money laundering or financing terrarism took place, is in progress or was
attempted, being assured about non-disclosure of the identity or source of information.
(ian: https:/Avww.icnl.org/wp-content/uploads/Angola_presdec.pdf)
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ANG-2017-A-004

a) Angola b) Constitutional Court ¢) Plenary d) 05/07/2017 e) 447/2017 f) Process
of Subsequent Abstract Review of Constitutionality - Articles 8.° a 12.9; 15.%/3; 18.° a 20.°, 32.°
and 37.° of the Presidential Decree no. 74/15, 24 March - Regulation of the NGOs g} h)

Codices (Portuguese)

Headnotes
The approval of regulations are the competence of the executive power, however
regulators that go beyond administrative content must be contained in a law approved by

Parliament.

Summary

The Angolan Bar Association requested, under Article 230.2.f of the Constitution, Article
18 of the Organic Law of the Constitutional Court and Article 27 of the Constitutional Process
Law, not only the organic unconstitutionality (the entity that approved the legal document has
no competence to do so, it is the competence of another entity/body/organ) of all the Decree
but also the subsequent abstract review of Articles 8 - 12, 15 .3, 18 - 20 and 32 - 37, all of
Decree Law no. 74/15, 24 March 2015 - Regulation NGOs, alleging that the said provisions violate
the freedom of association foreseen in Article 48 of the Constitution.

The appellant argued that: “the fact that the executive power and not the legislative
power to regulate the NGO’s activities represent an organic unconstitutionality, being that, the
freedom of association is a fundamental right under Article 164.b of the Constitution, this subject
matter is reserved exclusively to the National Assembly.” In addition, the appellant refers to
excessive intervention; control and interference of the State in the life of NGOs, that do not
even allow the exercise of the duties that were intended by the private founders and also, that
the state prosecution (Article 37 of the legal document in analysis) has competence to, based
on mere suspicions and without any criminal provision {considering it to be a crime), suspend an
NGO’s activities, punishing it directly. The appellant ends by arguing that the restrictions
imposed by the Decree attempts to damage the principles of self-organisation, self-government

and self-management of the life of NGOs, which includes the requirement for a triple registration
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(registration in the Ministry of Foreign Affairs, Ministry of Justice and Promotion Institute and
Coordination of Aid to the Communities).

On the other hand, the author of the Decree, through the Minister of State and Head of
the Civil House of the Presidency, argued that: i.the Decree intends to materialize the
incorporation and participation in associations; ii.the “triple registration” does not interfere or
limit an NGO's performance, first, it supports, follows-up, guides and aligns their programmes
and projects with the Executive’s agenda; iii.the approval of this diploma was made on the basis
of the Financial Action Task Force — FATF’s recommendations on non-profit organisations for its
risk to be used to finance terrorism; iv.Article 123.a of the Constitution assigns to the President
the competence to define the national security policy and decide on its execution; and, v.Article
120.0 of the Constitution attaches regulatory power on this subject matter to the President
(power to approve regulations).

In light of the abovementioned statements, the Constitutional Court pointed out, prima
facie, that the approval of regulations seems to be the competence of the President (Article
120.0 of the Constitution), however, the Constitutional Court held that the regulations mentioned
in the Article are circumscribed to the administrative regulations, these only develop the legal
discipline that is addressed in the Law of Private Associations. It turns out that the Decree in
appreciation must be the subject of a law (approved by the Parliament - National Assembly)
and not by means of a regulation of the executive péwer as set forth in Article 164.a, 164.b,

164.c and 164.1 of the Constitution. Thereby we are in front of a legal document with the

designation and appearance of a regulation but with the content of a law and on a subject
matter that is absolutely reserved to Parliament - National Assembly. As a result, the legal
document is declared as organically unconstitutional and also, in accord with the established in
5}ticte 231.1 of the Constitution, this organic unconstitutionality implies the re-enacting of the
Decree no. 84/02, of 31 December, that will be valid until specific legislation for NGOs is

approved.

(source: https://codices.coe.int/codices/results/precis/34F708F4-FIFA-A6A0-26F9-08DC2250C81R)
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® Constitution of the Republic of Georgia, 1995

Article 9

The state recognises the special importance of the Georgian Orthodox Church in Georgian history but simultaneously
announces complete freedom in religious belief and the independence of the church from the state.

Article 14

Everyone is born free and is equal before the law, regardless of race, skin colour, language, sex, religion, political and
other beliefs, national, ethnic and social origin, property and title status or place of residence

(e https://www.venice.coe.int/webforms/documents/default. aspx?pdifile=CDL%281995%29069-¢)
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GEO-2018-3-001

a) Georgia b) Constitutional Court ¢) Second Board d) 03/07/2018 e) 1/2/671 f)
Caucasus Apostolic Administration of Latin Rite Catholics’, ‘Evangelical-Baptist Church’, ‘Georgian
Muslims Uniory’, ‘Pentecostal Church’, ‘Trans-Caucasian Union of Seventh-Day Adventist Church’,
‘Word of Life Church’, ‘Holy Trinity Church’, ‘Church of Christ’ v. Parliament g

www.constcourt.ge; LEPL Legislative Herald of Georgia (Official Gazette) h) Codices (Georgian)

Headnotes

A constitutional provision that acknowledges the outstanding role of the Georgian
Apostolic Autocephalous Orthodox Church does not imply the outright bestowal of any
privileges upon this particular church; this would vitiate the essence of the constitutional right
to equality. Such constitutional recognition is connected with the church’s historical
importance and does not serve to establish legal privileges for Orthodox Christianity in the

present day.

Summary

. A group of religious organisations filed constitutional complaints N671 and N811, in
which they challenged certain provisions of the Tax Code (Article 168.2.b) and the Law on
State Property (Article 63.1). Under this legislation, the construction, restoration and painting
of churches and cathedrals commissioned by the Patriarchate are exempted without credit
from Value Added Tax (hereinafter, “VAT"). The provisions also allow for the transfer, free of
charge, of state-owned property to the Georgian Orthodox Church.

 The applicants contended that the granting of the VAT exemption and the conveyance
without charge of state-owned property solely to the Georgian Apostolic Autocephalous
Orthodox Church amounted to discriminatory treatment in violation of the constitutionally
guaranteed right to equality (Article 14 of the Constitution).

The respondent, Parliament, emphasised that the Georgian Orthodox Church and the
applicant religious organisations represented comparable groups. However, the differentiated
treatment served the legitimate purposes of protecting cultural heritage and recognising the
outstanding role of the Georgian Apostolic Autocephalous Orthodox Church in accordance
with Article 9 of the Constitution.

‘ The Constitutional Court invoked the strict scrutiny test when assessing the
constitutionality of the provisions in question, as the differentiation between comparable

subjects was based upon religious grounds.
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It noted that the protection of cultural heritage represents a valid legitimate interest, The
identity of the entity entitled to commission works such as the building, restoration and painting
of churches and cathedrals, is irrelevant provided other technical requirements are met. In terms
of Article 9 of the Constitution, the Court indicated that although the Constitution acknowledges
the outstanding role of the Georgian Apostolic Autocephalous Orthodox Church, the inference
cannot be drawn that this provision bestows the outright bestowal of any privileges to that
particular church. That would vitiate the essence of the constitutional right to equality. The
Constitutional Court further noted that the recognition of the outstanding role of the Georgian
Orthodox Church is associated with its historical importance; it does not serve to establish legal
privileges for Orthodox Christianity in the present.

The Court emphasised that since the contested rule on tax privileges is aimed at legal
relationships established after this provision took effect, the granting of privileged status to
the Orthodox Church does not have a firm and genuine link with its historical importance;
rather, it represents goodwill on the part of the state. Further, the Court indicated that the
property list transferred to the Georgian Orthodox Church is not conditioned upon any
historical circumstances. The disputed law does not even provide for a legal basis for the
privatisation of religious buildings. The Court concluded that on the basis of the contested
regulation and by decision of the Government, the Orthodox Church may, in fact, be granted
any type of property subject to privatisation. This is a blanket regulatory solution, which does
not establish a direct causal link between the recognition of the historical importance of the
Orthodox Church and the privilege set out in the provisions under dispute.

Consequently, the Constitutional Court held that the differentiated treatment
introduced by the contested legal rules is not rationally related to the proclaimed legitimate
objectives. It accordingly amounts to an unjustified discrimination and is in contradiction with
the constitutional rightito equality. The discrimination outlined above could be remedied,
either by abolishing the privileges under the disputed provisions altogether or by extending
them to other comparably equal religious organisations. The Constitutional Court noted that
Parliament should decide on this issue in accqrdance with the Constitution by 3-1 Decemnber

2018. After that, the disputed legal provisions would be declared invalid.

(source: https://codices.coe.int/codices/results/precis/32EE6873-AA93-067TA-3F5F-08DC225DC81R)
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* Constitution of the Portuguese Republic

Article 19
7. Declarations of a state of siege or a state of emergency may only alter constitutional nermality in accordance
with the provisions of the Constitution and the law. In particular, they may not affect the application of the constitutional
rules concerning the competences and modus operandi of the entities that exercise sovereignty or of the self-government
organs of the autenornous regions, or the rights and immunities of the respective officeholders.
Article 162
{Competence to scrutinise)
In the exercise of its scrutiny functions the Assembleia da Republica has the competences:
b) To consider the manner in which a declaration of a state of siege or a state of emergency has been
applied;
Article 165
(Partially exclusive legislative competence)
L. Unless it also authorises the Government to do so, the Assembleia da Republica has exclusive competence to
legislate on the following matters:
b) Rights, freedoms and guarantees;
¢} The definition of crimes, sentences, security measures and the preconditions therefore, and criminal
procedure;
Article 190
(Government accountability)
The Government is accountable to the President of the Republic and the Assembleia da Reptiblica.
(i : https://www.parlamento.pt/sites/EN/Parliament/Documents/Constitution7th.pdf)

1



» 20

@unaanizavawetiftyg)
of v oy war v o i o oy ¥ w o o Y
a5sanile Liualunsdilatinsliduannanuessuunsly fsanfidrunaaneimlunis

o8
v

TyaiAngvaneluussiiu dasialyil
= =t as v o a [
b) &8 @301 uasusIAMENUsziuifeadas
¢) HeUYBIDITYINTIN UNAIINYNNNNVNNY UINSNITHIUAMUTURAL LATUTIAN
A or 1 = oo o
Feulvlulssifiudiingn suiaitAnanmiseig
NI eelo
d ar LAY U = ] s 27 = 1 ot
ssanily weniguunslianuiuiiasdeysssnunbuiuisansisniy uarliniuiuiiasdessan
d:l dl ar & o = Q.
lureunierdesiuauiviisvaunmansdiesvosnae Sguuns
(AuTuinvasENNTNALSTUUNT)
oo Ussaranguunzaigyy UALBRIEN A8, woos)®
INTY e
= o or
nslaitarednds
o I - = » W v oo 4 waoa w @
r3savile dlaliveilsidmiemnediveudrongmneveadmiriviediisiuns suidud
o w w ° = o oo s 1 a o v oo e
fdoanslvinulaeluud desszidvedanlifuni® visufudussesnalidifunidedosddutu
al el
lagmnlunsdin
e @ wa o e 4 & v wa o TR TR T I v
b) ListundgyafRuvisngunedyaililuSeniy Wisnnaviadwinidideades
mvualnslaeduluminssail
o o wa o ot &£ v v Ao
e SFUQYER 1aUH wemoob Fusaanguuineuguitdisnsfunsosaiiios
NN ©
g 1o a1 o @ o v Vot o 1Y o
2558 msldiedlwviesafuddsiiveudienguunevead e minlansevialuly

W& Qs

) -’d @ [ = L 1
anumssifdeaiinede anmnsalaniduniadeild Wadvemungunasiuienguuieogn uas

“ Criminal Code {Law n0.59/2007)

Article 348

Disobedience

1 - Whoever lacks to the obedience due to a legitimate order or warrant, regularly communicated and from a
competent authority or officer, is punished with sentence of imprisonment for not more than one year, or with fine penalty
for not more than 120 days if:

b) In the absence of 2 legal provision, the authority or officer make the correspondent sanction.
(i : https//www.unodc.org/cld/uploads/res/document/prt/criminal-code-law-no--59-2007-of-d-
september_htmIl/CRIMINAL_CODE_Law_59 2007.pdf)
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< Law No. 27/2008, ;Jf July 3 (Approves the Basic Law on Civil Protection)}

Article 6
General and Special Duties
4 - Disobedience and resistance to legitimate orders from competent authorities, when committed in a situation of
alert, contingency or calamity, are sanctioned under the terms of criminal law and the respective penalties are always
increased by one third, in their minimum and maximum limits,
{Fn ; https://diariodarepublica.pt/dr/detalhe/ei/27-2006-537862)
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# Decree No. 2-B/2020, of April 2

Article 43
Oversight
. 6 ~ Disobedience and resistance fo legitimate orders from competent authorities, when committed in violation of
the provisions of this decree, are punishable under criminal law, and the respective penalties are always increased by one
third, in their minimum and maximum limits, in accordance with § 4 of article 6 of Law No. 27/2006 , of July 3.
(3 https://diariodarepublica.pt/dr/detalhe/decreto/2-b-2020-131068124)
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POR-2021-2-009

English

a) Portugal b) Constitutional Court ¢) Third Chamber d) 27/05/2021 e) 352/21
f) @ h)Codices (Portuguese)

Headnotes

The power to execute the declaration of a state of emergency encompassing all
measures suitable and necessary to restore constitutional normalcy is directly based on Article
19.8 of the Constitution. The Executive is empowered to not only issue primary norms in
matters related to basic freedoms, such as those imposing a lockdown, an area normally
reserved to statute, but also to issue secondary norms in the area of crime and punishment,
as long as these partake of its basic role as an emergency power. This power is absolutely

exceptional and does not jeopardise the normal operation and powers of Parliament.

Summary

l. The Decree 2-B/2020 is an ordinance issued by the Executive in the exercise of its
power to execute Presidential Decree no. 17-A/2020, which renewed the state of emergency
declared in Presidential Decree 14-A/2020. The fundamental question of the appeal was that
of determining whether the Executive branch has the constitutional power, under a regularly
declared state of emergency, to issue norms in matters concerning crime and punishment, an
area normally reserved to parliamentary statute, as provided for in Article 165.1.c of the
Constitution — namely, the power to increase the minimum and maximum punishment for
the crime of disobedience to injunctions aimed at enforcing emergency measures dictated by
the ongoing sanitary crisis, such as lockdowns, curfews, and the like. In the proceedings, the
defendant had refused to comply with an injunction by the police to return home and observe
the lockdown then in force,

Il. On 27 May 2021, the Constitutional Court (3" Section) issued Acdrddo no. 352/2021,
ruling on the mandatofy appeal by the Office of the Public Prosecutor (Ministério Publico) of
a-judgement by a court of first instance in Lisbon (Tribunal Judicial da Comarca de Lisboa
Norte) striking down Article 43.6 of Decree 2-B/2020, which increases in one third the minimum
and maximum fine for the crime of disobedience provided for in Article 348.1.b of the Penal
Code. A majority (3 out of 5) of the judges of the 3™ Section was of the view that the power
to execute the declaration of a state of emergency, encompassing all measures suitable and
necessary to restore constitutional nommalcy, is directly based on Article 19.8 of the

Constitution, Once a state of emergency or state of siege is declared, an exceptional
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framework of public power emerges, within which the Executive is empowered to not only
issue primary norms in matters related to basic freedoms, such as those imposing a lockdown,
an area normally reserved to statute, but also to issue secondary norms in the area of crime
and punishment, as long as these partake of its basic role as an emergency power.

Although Article 19.7 of the Constitution rules out any impact of the declaration of a

state of emergency or state of siege on the constitutional norms concerning the competence'

and functioning of the branches of Government, the majority was of the view that no such
consequence follows from the recognition of an emergency power extending to the area of
crime and punishment. This power is absolutely exceptional and does not jeopardise the
normal operation and powers of Parliament. It is based on an extraordinary title (the
declaration of a state of exception); is temporary and precarious (lasting no longer than the
declaration itself); and is aimed at the specific goal of restoring constitutional normalcy. The
Executive operates, within this framework, as an extraordinary legislator ex ratione necessitatis
- i.e. for reasons of expediency. Moreover, if one was to draw the opposite conclusion from
Article 19.7, no emergency power could possibly exist, since such a power operates, by its
very nature, within the area of basic freedoms which is reserved to parliamentary statute; that
would render the entire regime of states of exception in the Portuguese Constitution virtually
inoperative and nonsensical.

The Court stressed that the emergency power of the Executive under a regularly
declared state of exception is far from arbitrary or untrammeled: on the one hand, its exercise
is bound by the principle of proportionality and subject to judicial review; on the other hand,
the Executive is politically accountable to the President and to Parliament (Article 190), the
latter having the specific constitutionat duty to monitor the execution of the declaration of a

state of emergency or state of siege (Article 162).

(source: https://codices.coe.int/codices/results/precis/C4C2DF1B-9912-4AC0-3CIE-08DC225DCE1B)
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® Constitution of the Republic of Bulgaria

Article 4

(1) The Republic of Bulgaria shall be a State governed by the rule of law, It shall be governed by the Constitution
and the laws of the country.
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Article 8

The power of the State shall be divided between legislative, executive and judicial branches.

Article 19

(1} The State shall enjoy exclusive ownership rights over the underground resources; beaches and national
thoroughfares, as well as over waters, forests and parks of national importance, and the natural and archaeological reserves
established by law,

(2) The State shall exercise sovereign rights in prospecting, developing, utilizing, protecting and managing the
continental shelf and the exclusive off-shore economic zone, and the biological, mineral and energy resources therein.

(3) The State shall exerdise sovereign rights with respect to radio frequency spectrum and the geostationary orbital
positions allocated by international agreements to the Republic of Bulgaria.

(4) A state monopoly shall be establishable by law over railway transport, the national postal and
telecommunications networks, the use of nuclear energy, the manufacturing of radioactive products, armaments and
explosive and powerful toxic substances,

(5) The conditions and procedure by which the State shall grant concessions over units of property and licences
for the activities enumerated in the preceding two paragraphs shall be established by law.

(6) The State shall utilize and manage all the state's assets to the benefit of individual and society.

Article 84

The National Assembly shall:

2. pass the state budget and the budeet report;

Article 87

(2) The State Budget Bill shall be drawn up and presented by the Council of Ministers.

Article 105

{1) The Council of Ministers shall direct and conduct State's domestic and foreign policy in accordance with the
Constitution and the Laws.

Article 106

The Council of Ministers shall manage the implementation of the state budget; oreanize the management of the
state’s assets; conclude, confirm or denounce international treaties when authorized to do so by law.

(Fan: https://www.parliament.bg/en/const)
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BUL-2024-3-005

a) Bulgaria b) Constitutional Court ¢) d) 03/10/2024 e} 14 f) ¢ Darzhaven
vestnik (Official Gazette) no.86, 11.10.2024 h) Codices (Bulgarian)

Hea_d notes

The Government's role in national governance is not limited to implementing
parliamentary decisions. Rather, it must direct and implement the domestic and foreign policy
of the state in accordance with the Constitution and the laws. It is the political apex in the
governance of the state, not a mere subordinate to Parliament. In the event of a discrepancy
between the government's executive discretion and the will of Parliament, Parliament may

apply constitutionally established means of parliamentary control.
Surmrnary

. 1. The Council of Ministers (hereinafter, the "Government”) challenged a resolution by the
National Assembly (hereinafter, the "Parliament") of 29 March 2024 (State Gazette issue no. 28 of
02.04.2024) that prevented the distribution of 425 million BGN in dividends from Bulgarian
Ehergy Holding (BEH) J.5.C. from 2023 profits. The Government claimed that the resolution
contravened Articles 4.1, 8, 19, 84.2, 87.2, 105.1 and 106 of the Constitution.

Il. The Constitutional Court found that several constitutional principles had been
breached. These included the separation of powers under Article 8 of the Constitution, the Rule
of Law principle under Article 4.1, the Governments constitutional power to manage the state
under Article 106 of the Constitution and the power of the executive to implement the yearly

budget.

The Constitutional Court emphasised that the executive branch is an independent
constitutionally established government body, which is not subordinate to the Pérliament, albeit
it is politicly accountable to it. The Council of Ministers is an independent constitutional
institution with its own general competence, which includes a wide range of powers to regulate
and intervene in all spheres of public life, but in exercising this competence it must act within

the framework of the Constitution and the laws (Decision no. 10/2021 on c.c. no. 8/2021).
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The Government's role in the governance of the country is not limited to merely
implementing a decision of Parliament. Rather, it must direct and implement the domestic and
foreign policy of the state in accordance with the Constitution and the laws - Article 105 of the

Constitution. It is the political apex in the governance of the state.

In accordance with the constitutional principle of separation of powers, the government
exercises executive power and independently forms its will based on the Constitution and the
laws. In the event of a discrepancy between the government's executive discretion and the will
of Parliament, Parliament may apply constitutionally established means of parliamentary

control.

The National Assembly cannot interfere with the operational management prerogative of
the Council of Ministers, which were explicitly constitutionally assigned to the Government. The
Constitution establishes the National Assembly as the national representative body, but it also
divides state power into legislative, executive and judicial branches (Article 8 of the Constitution.)
It does not allow any of them to have supremacy over the others, but requires that they
balance and restrain each other (Decision no. 10/2021 on c.c. no. 8/2021; Decision no. 8/2024

on c.c. no. 17/2024),

The Council of Ministers has exclusive authority under the Public Enterprises Act in the
field of dividend policy for state owned enterprises. The challenged resolution of the National
Assembly violated the constitutional procedure for budget execution. The legislature can
control the actions of the executive, but cannot prevent the executive from fulfitling its legal
duties. The National Assembly exceeded its authority by interfering with the Council of Minister's
competence in managing state property and determining dividend policy. The resolution
violated the separation of powers and the formal component of the Rule of Law principle.
Although the Public Enterprises Act is a legal act adopted by Parliament, once it adopts acts of
law Parliament must abide by them and respect the legal framework. It cannot circumvent the

norms derived by an act of law through a resolution.

(f a: https://codices.coe.int/codices/documents/precis/3B6DFF8C-C03B-4DC1-FD1E-
08DD3170E66F)
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¥ Constitution of the United States

Fourth Amendment: The right of the people to be secure in their persons, houses, papers, and
effects, against unreasonable searches and seizures, shall not be violated, and no Warrants shall issue, but
upon probable cause, supported by Oath or affirmation, and particularly describing the place to be
searched, and the persons or things to be seized.

(@un; https://constitution.congress.gov/constitution/amendment-4/)

33



* @_'34

2 a i ' 1 & v "\ w o o
nndaufivadalundil magegaieagui qaArmenistessududesnitdunumednd
Winduannnsuivlinguvsniseniiu deldu msazfianguianis “wang-was-udslinsiu” voq
v LS 4:1J o = 1 n‘ o ] o LY = 3 A ! '
Winihfidedaliilumgiilugnisifinasuwsundngwuildlunsnaramsnduusiot1ela




. ¢ 35

USA-2006-2-003
a) United States of America b) Supreme Court ¢) d) 15/06/2006 e) 04-
1360 f) Hudsonv. Michigan g} 126 Supreme Court Reporter 2159 (2006) h) Codices

(English)

Headnotes

Under the constitutional "knock and announce" rule, failure by the police to knock
and announce their presence when executing a search warrant at an individual's home might
serve as a basis for finding a search of the home illegal, thereby triggering application of the
exclusionary rule that makes any evidence obtained subject to suppression in judicial
proceedings.

When executing a search warrant at an individual's home, constitutional prohibitions
against illegal searches and seizures do not require police officers to knock and announce
their presence when circumstances present a threat of physical violence, or if there is reason
to believe that evidence would likely be destroyed if advance notice were given, or if
knocking and announcing would be futile. In deciding in a particular case whether a violation
of the "knock-and-announce" requirement requires suppression of evidence, courts must not
apply the exclusionary rule indiscriminately; instead, they must balance the deterrence
benefits of enforcing the requirement against the substantial social costs of suppressing

evidence.

Summary

|. Police in the city of Detroit, state of Michigan, obtained a warrant authorizing a
search for illegal drugs and firearms at the home of petitioner Booker Hudson. When the
police arrived to execute the warrant, they announced their presence, but waited only a
short time - perhaps three to five seconds - before turning the knob of the unlocked front
door and entering Hudsen's home. Upon entry, they discovered large quantities of drugs and
a loaded gun. Hudson was charged under Michigan law with unlawful drug and firearm
possession.

Prior to conclusion of his trial, Hudson moved to suppress all of the drug and firearm
evidence, arguing that the premature entry violated his rights protected under the Fourth
Amendment to the U.S. Constitution. The Fourth Amendment states: "The right of the
p.eople to be secure in their persons, houses, papers, and effects, against unreasonable

searches and seizures, shall not be violated, and no warrants shall issue, but upon probable



b

cause, supported by oath or affirmation, and particularly describing the place to be searched,
and the persons or things to be seized." Under the "exclusionary rule” remedy adopted by
the U.S. Court in its 1914 Weeks v. United States decision, illegally obtained evidence may
be subject to suppression in related judicial proceedings in which the state would seek to
introduce that evidence. The Court began applying the exclusionary rule to the states, by
means of the Fourteenth Amendment, in its 1961 Mapp v. Ohio decision. Specifically, in
seeking suppression of the evidence, Hudson invoked the so-called "knock-and-announce”
rule, which the U.S. Supreme Court recognised as a matter of constitutional dimension in
Wilson v. Arkansas (1995). Under that rule, failure by the police to observe the knock-and-
announce requirement would serve as a basis for finding a search of the home illegal,
thereby making any evidence obtained subject to the exclusionary rule. The knock-and-
announce rule requires the police to announce their presence and provide residents an
opportunity to open the door.

The Michigan state trial court granted Hudson's motion. On a review prior to
conclusion of his trial, the Michigan state Court of Appeals reversed. The Court of Appeals
relied on Michigan Supreme Court cases that ruled that suppression is not an appropriate
remedy when entry is made pursuant to a warrant, but without the proper knocking and
announcement. The Michigan Supreme Court declined to review the Court of Appeals
decision, and Hudson was convicted of drug possession at the trial court. He renewed his
Fourth Amendment claim on appeal, but the Court of Appeals rejected it and affirmed the
conviction. The Michigan Supreme Court again declined review, and the U.S. Supreme Court
accepted Hudson's petition for review of the first decision of the Michigan Court of Appeals.

IIl. The U.S. Supreme Court affirmed the decision of the Michigan Court of Appeals.
The Court noted that Michigan had conceded that the entry was a knock-and-announce
violation, and that therefore the only issue was whether the exclusionary rule was the
appropriate remedy for such a violation. In this regard, the Court recalled that it long had
rejected indiscriminate application of the exclusionary rule. It stated that it is not necessary
for police officers to knock and announce when circumstances present a threat of physical
violence, or if there is reason to believe that evidence would likely be destroyed if advance
notice were given, or if knocking and announcing would be futile. In addition, the Court
stated that exclusion would not be required simply because the evidence in question would
not have been obtained except for the constitutional violation. Instead, the Court articulated
a balancing test: suppression of evidence will be applied as a remedy only where its

deterrence benefits outweigh its substantial social costs. The Court identified the interests
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tﬁat the constitutional guarantee protects, such as the protection of human life and physical
safety (because an unannounced entry may provoke violence from a surprised resident), as
well as of protection of property and the privacy and dignity of individuals, and stated that it
does not protect one's inferest in preventing the government from seeing or taking evidence
described in a warrant. It also described some of the social costs to be weighed against
deterrence: the risk of releasing dangerous criminals, the threat to judicial economy from "a
constant flood of alleged failures to observe” the exclusionary rule, and the risk that a
decision to refrain from a timely entry might produce preventable violence against police
officers or destruction of evidence. In the factual circumstances of the instant case, the Court
concluded that the value of deterrence was outweighed by the social costs of applying the
exclusionary rule. Therefore, the violation of the knock-and-announce rule did not require

suppression of the evidence used against Hudson.

(source: https://codices.coe.int/codices/results/precis/BE20EDAS-B740-4675-29F0-
08DC225DC818)
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® Vienna Convention on the Law of Treaties
Article 2 Use of terms
1. For the purposes of the present Convention:
{b) “ratification”, “acceptance”, “approval” and “accession” mean in each case the international act so
named whereby a State establishes on the international plane its consent to be bound by a treaty;
(i https:/Aegal.un.org/ilc/texts/instruments/english/conventions/1_1_1969.pdf)
" Statute of the International Court of Justice
Article 38
1. The Court, whose function is to decide in accordance with international law such disputes as are submitted to
it, shall apply:
: a. international conventions, whether general or particular, establishing rules expressly recognized by the
contesting states;
b. International custorn, as evidence of a general practice accepted as law;
¢. the-general principles of law recognized by civilized nations;
d. subject to the provisions of Article 59, judicial decisions and the teachings of the most highty qualified
publicists of the various nations, as subsidiary means for the determination of rules of law.
2. This provision shall not prejudice the power of the Court to decide a case ex aequo et bono, if the parties agree
thereto.
(Fan; https://www.icj-cij.ore/statute)



m 40

.o AUATFINANU TV AUsIaTens Tuseniiedla™
t8 o ATeUsTaA
ANNLIUTTaNAYRIDTLURe
& Wiadananauasgunsnandoriiadesnm dads faawannen Tunnsudatugs
uazdimssaufiumassgiaddinmsiuemiu asanmanséuasnisamuetiissansam
TneiimsiafioudheetauaTvesdud uimsuasnisamu myadsuiiveningsie AUsEneuivdw
flenwannsafiewuarusemuiléiiuanuazmn uasmsedouievesuyuetaaite
48 v wAnN"S
253aes Wendeuuasigandnendeuufiimumdnnadeluil
(n) ﬂ’l‘igﬂﬁuluﬂgﬂﬁ‘iﬁﬂﬂﬂﬂ’]ﬁLLEIS'E%UQU‘UEN?JWL%EJU%?JF]QLﬁu‘ﬁuﬁﬂuﬁﬂ%%Umiﬂﬁﬂ'a
mardoymiumaasugiiaegwildsensnm wasnmsanegwrsaduresly Welugnnsvinguasen
ﬁy’ama@iamismﬁqmamwgﬁmxﬁugﬁmﬂ luszuuimswgiedetuindoulnenan
1o & Ansuazusnsdl

o

e = ﬂ‘ o 4=‘
153884 'lmgamfuﬂﬁmmmiwmLﬂunnﬂizmiauiquﬁamiaaﬂﬂgwmﬂma'luwmmsau
d‘ ey L7 LY U dp 1 = =Y & F--7-% aQ o..); @ =
iweayiRundggfvesnginstiogiissiviam wasivoufiRauiusnsdivaunvesdgandn

99 &= N1sunle

o. SgauBnla q orvauevenslanging

< Charter of the Association of Southeast Asian Nations
Article 1 Purposes
The Purposes of ASEAN are:

5. To create a single market and production base which is stable, prosperous, highly competitive and
economically integrated with effective facilitation for trade and investment in which there is free flow of goods, services and
investment; facilitated movement of business persons, professionals, talents and labour; and freer flow of capital;

Article 2 Principles
2. ASEAN and its Member States shall act in accordance with the following Principles:

(n) adherence to multilateral trade rules and ASEAN's rules-based regimes for effective implementation of
economic commitments and progressive reduction towards elimination of all barriers to regional economic integration, in a
market-driven economy,

Article 5 Rights and obligations

2. Member States shall take all necessary measures, including the enactment of appropriate domestic legislation,
to effectively implement the provisions of this Charter and to comply with all obligations of membership.

Article 48 Amendments

1. Any Member State may propose amendments to the Charter.

2, Proposed amendments to the Charter shall be submitted by the ASEAN Coordinating Council by consensus to
the ASEAN Summit for its decision.

3. Amendments to the Charter agreed to by consensus by the ASEAN Summit shall be ratified by all Member States
in accordance with Article 47,

4. An amendment shall enter into force on the thirtieth day following the date of deposit of the last instrument of
ratification with the Secretary-General of ASEAN,

Article 50 Review

This Charter may be reviewed five years after its entry into force or as otherwise determined by the ASEAN Summit.

(an: https://asean.crg/wp-content/uptoads/images/archive/publications/ASEAN-Charter.pdf)
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€ Constitution of the Republic of Indonesia

Article 11

1. The President with the approval of the House of Representatives may declare war, make peace and conclude
treaties with other countries.

2. The President in making other international agreements that will produce an extensive and fundamental
impact on the lives of the people which is linked to the state financial burden, and/or that will requires an amendment to
or the enactment of a law, must obtain the approval of the House of Representatives.

3. Further pravisions regarding international agreements are regulated by law.

Article 27

2, Each citizen has the right to work and to have a decent living for humanity,
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a) Indonesia b) Constitutional Court ¢) d} 26/02/2013 e) 33/PUU-IX/2011 f) Legality
of ASEAN Charter g) h)

Headnotes

The Law of Ratification of the ASEAN Charter is a form of ratification and adoption of an
international treaty on free trade in the region of Southeast Asian Nations into national law in
Indonesia. The House of Representatives’ approval of international treaties is an internal
mechanism in Indonesia in order that international treaties give rise to rights and obligations to
the Indonesian state. Therefore, the President of Indonesia needs the House of Representatives’

approval to ratify international treaties into the national law.
Summary

1. The applicants filed for the constitutional review of Articles 1.5 and 2.2.n of Law no.
38 of 2008 regarding the Ratification of Charter of the Association of Southeast Asian Nations
(hereinafter, the “Law of ASEAN Charter”) alleging that these articles are in breach of Articles
27.2 and 33 of the Constitution.

The applicants argued that the law of ASEAN Charter and the free trade agreement
between Southeast Asian Nations and other countries have harmed the state’s sovereignty and
the people in the economic field. As a result, local agricultural and fishery products cannot
compete with imported products, resulting in the collapse of the domestic small and medium

enterprise sector.

Il. The Court was of the opinion that Article 1.5 of the Law of ASEAN Charter aims to
make the territory of the ASEAN member countries a free trade area which includes the flow of
goods, services and investments, facilitating business, professionals, experts, workers, and
capitals. However, this provision does not come into force immediately with the ratification of
the ASEAN Charter on 6 November 2008 as stipulated in Article 5.2 of the Law of ASEAN Charter.
This article determines that member countries must take the necessary steps, including the
adopting of national legislation in order to effectively implement the provisions of this Charter,

and comply with membership obligations.
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An assessment of whether a trade policy brings profit or loss relates to evaluating the
trade balance, so that the government and the House of Representatives conduct an evaluation
regarding a trade policy. This is in line with the government's function as the executive and the
House of Representatives’ function as a supervisor. This is due to the fact that the
implementation of the ASEAN Charter is still dependent on each ASEAN country to adopt its
rules as stipulated in Article 5.2 of the ASEAN Charter. The enforcement of the ASEAN Charter

must be in accordance with national interests based on the Constitution.

The obligations imposed on a country by international treaties are not engendered
because international treaties have been ratified as laws by other countries, but these
obligations arise because the parties (in this case countries as legal subjects) agree to a treaty.
This is in line with the principle of pacta sunt servanda. In international law, international treaties
are the second source of law after international custom, whereas the law of a country is not a
source of international law mentioned in Article 38 of the Statute of the International Court of

Justice.

The House of Representatives’ approval of international treaties is an internal mechanism
of the Indonesian state as determined in Article 11 the Constitution. It is based on the
consideration that international treaties can give rise to rights and obligations for the state, so
that the House of Representatives’ approval is required when the President ratifies an
international treaty. In order that international treaties bind Indonesia and other states
externally, it needs a statement of consent to be bound as stipulated in Article 2.1.b of the
Vienna Convention on the Law of Treaties which stipulates that “ratification”, “acceptance”,
“approval” and “accession” mean in each case the international act so named whereby a State
establishes on the international plane its consent to be bound by a treaty. If Indonesia violates
an international treaty and that harms another country, or vice versa, another country violates
an international treaty, the legal remedy that can be taken is to file a dispute with the

international Court of Justice.

Based on the legal considerations above, the Court was of the opinion that the
applicants ‘arguments are not reasonable according to law. Therefore, the Court rejects the

application.
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lll. Two justices had dissenting opinions. Justice Hamdan Zoelva and Maria Farida Indrati
were of the opinion that the Law on the ratification of the ASEAN Charter had the form of a law,
but the material content is not thereof a law. In this regard, the President and the House of
Representatives discuss the substance of law in general. It is different from the ratification of
international treaties, because the President and the House of Representatives cannot change
the substance of international treaties that have been negotiated by the government with other
countries or international organisations. Moreover, the Law is generally directed to every citizen
and the Law binds people. On the other hand, the Law on the international treaty ratification
only binds the government who sign the interational treaty. If a norm of an international treaty
that has been ratified by the Law turns out to be contrary to the Constitution, a State can only
request to conduct a review or propose amendments to the ASEAN Charter as regulated in

Articles 48 and 50 of the ASEAN Charter.

The exercise of rights and obligations determined in the international treaty does not
nécessari[y apply to every citizen as provisions of Law in general, but it must be further
implemented in legislation or other forms of policy as regulated in Article 5.2 of the ASEAN
Charter. Moreover, the use of the form of law by the House of Representatives’ approval
regarding international treaties, as stipulated in Articles 9 and 10 of Law no. 24 of 2000 regarding
International Treaties is inappropriate. In addition, it can even be detrimental to Indonesia
because it will be difficult to make proposals for adjustments or review of an international
treaty. The House of Representatives’ approval of international treaties is sufficiently carried out
in the form of ordinary legislation, which is not in the form of a law, as the same as the House
of Representatives’ approval of a war declaration. Therefore, the ratification of the Law of
ASEAN Charter cannot be an object of judicial review under the jurisdiction of the Court.

Therefore, the application should be inadmissible for the Court.

(Fan: https://codices.coe.int/codices/results/precis/0F 3FB62A-5EAQ-45E9-1FF4-08DC225DC81B)

47



spfaiinafauasdininyvesanwiguresisadgoaatn
A1tadeN 133/2021 aviufl be Hgusu bebe (A4, boke)

.
oF

nsdinsiladearuvausteigsssuyyvasiideliiutadulsiulsainse coviD-19°

UNESUNG LTS Te

dndvmsmaigerTuyyuiens

Ll

. UndsULYeAR

o o o wooal

A anmurInIn1siadud ad 1ulaianimiidy (mandatory anti-covid vaccination) fu
v o o 2 iy c‘ 1 < L. 1 P o ] . - . .

Wi ivesizAufuiming liersdiedrdadeovdnemwlddnaau (principle of proportionality) uaz
Qs . . . a 0 @ e I o 12 2 ol [7]
nanaaNanA (principle of equality) lasnAFinsnanwuaniadenvnndmitiinazsy
W o ' Gu 1a o sras W v:l:dycblyu o Sar o o
nduvIaly 'i'aumluumamwumamus’[mvmwmwmﬂugw Asuniolilansutedu

. d5UdDII0934

WtihfvasmiedamsseRvifiey (Special Disaster Management Unit: SDMU) sa9uiag
fuindauisnivldtugrasalioaniuviesy (maunasesggn) wisssigisaadn Wevelienidn
wazgelifianmsnisAunsastins e e iadutyrmmnesumdditmuain “munsauns
v simualagausududssiiauassedumsunsssuiaveadelada COVID-19 uasiite
Untlasanimiadaunisujianudufivaw sudusailewsinsufofmifvemiaedanis
AufidAdfiey (SOMU) Tussdvend Sedamnududuiasdediiaduudidmirfignaunielddaia
mbedamsfeivifies SDMU) Tnumevdamsudassniail Tamed i ifigsusedundamindy
frgliuguRnuld doudmhitmiedams et (SDMU) Alildsusaduded iy tame
maiuiaiu asldfunseunalumsitmnaduirduauieiull ee Iquisy bese (A bobo)

v a w v oovoddy vy o Yoy e wa =
Liiguy agfinsBunszurunisdamidmih ainleduiadundls foamidium

o ol o
. vanaguuneingdes
e FTETIUYQWANTY A.A. oo (UFuuganiludie a.d. boac)®

® gnsaduusioasdonuasiiitedeldi: https./codices.coe.int/codices/resulis/precis/CDEF79A8-9717-429E-429E-
08DC225DC81B
© The Constitution of Greece, 1975 (Revised by Resolution of Novemnber 25, 2019 of the IX™ Revisionary Parliament)
Article 2
1. Respect and protection of the value of the human being constitute the primary obligations of the State,
etc.
Article 5
etc.
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alo aydtygElsudwiaeRvEuywevw (European Convention on Human Rights: ECHR)"
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2. Alt persons living within the Greek territory shall enjoy full protection of their life, honour and liberty irespective of
nationality, race or language and of religious or political beliefs. Exceptions shall be perritted only in cases provided by
international law.

The extradition of aliens prosecuted for their action as freedorn-fighters shall be prohibited.

etc.
Article 43
etc,

2, The issuance of general regulatory decrees, by virtue of special delegation eranted by statute and within the limits
of such delegation, shall be permitted on the proposal of the competent Minister. Delegation for the purpose of issuing regulatory
acts by other administrative organs shall be permitted in cases concerming the regulation of more specific matters or matters of
local interest or of a technical and detailed nature,

etc.

(Fa: https://www.hellenicparliament.gr/UserFiles/f3c70a23-7696-49db-9148-

f2ddce6a27c8/THE%20CONSTITUTICN% 200F % 20GREECE. pdf)

® European Convention on Human Rights (as amended by Protocols Nos. 11, 14 and 15) {(supplemented by

Protocols Nos. 1, 4, 6, 7, 12, 13 and 16)

Article 8 Right to respect for private and family life

L. Everyone has the right to respect for his private and family life, his home and his correspondence.

2. There shall be no interference by a public authority with the exercise of this right except such as is in accordance
with the law and is necessary in a democratic society in the interests of national security, public safety or the economic well-
being of the country, for the prevention of disarder or crime, for the protection of healih or morals, or for the protection of
the rights and freedoms of others.

(Fan: https://www.echr.coe.int/documents/d/echr/convention_ENG)
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- miﬁ'mlu'lﬁwszyﬁuﬁ:ﬁwmﬂﬂauﬁ'qué (reproductive cloning of huran beings)
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“ Charter of Fundamental Rights of the European Urion, 2000

Article 3 Right to the integrity of the person

1. Everyone has the right to respect for his or her physical and mental integrity

2. In the fields of medicine and biclogy, the following must be respected in particular:

- the free and informed consent of the person concerned, according to the procedures laid down by law,
- the prohibition of eugenic practices, in particular those aiming at the selection of persons,

- the prohibition on making the human body and its parts as such a source of financial gain,

- the prohibition of the reproductive cloning of human beings.

(Fa: https:/Awww.europarl.europa.eu/charter/pdf/text_an.pdf)

% Convention for the Protection of Human Rights and Dignity of the Human Being with regard to the

Application of Biology and Medicine: Convention on Human Rights and Biomedicine (Oviedo Convention), 1997

Article 5 - General Rule

An intervention in the health field may only be carried out after the person concerned has given free and informed
consent to it,

This person shall beforehand be given appropriate information as to the purpase and nature of the intervention as
well as on its consequences and risks.

The person concerned may freely withdraw consent at any time,

(#a: https://rm.coe.int/168007cf98)
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GRE-2021-1-003
a) Greece b) Council of State c) Plenary d) 29/06/2021 e) 133/2021 f) g h)

Headnotes

A decision to impose mandatory anti-covid vaccination of the officers in uniform in
order to serve cannot be considered as contrary to the principles of proportionality and of
equality where it provides the choice to be vaccinated or not, and since there is no identity

of conditions between the two categories of vaccinated and unvaccinated staff.

Summary

I. Members of the Special Disaster Management Unit (hereinafter, "SDMU") of the Greek
Fire Brigade appealed to the Council of State with an application to quash and a separate
application to take interim measures against a decision of the Chief of the Fire Brigade
announcing the following: "In the framework set by the need to restrict and combat the COVID
pandemic and to safeguard the special working conditions and the security of the
uninterrupted entrepreneurial function and interference of the SDMU nationwide, it is deemed
necessary to vaccinate everyone in uniform serving in the SDMU. Following notification of this
announcement, only vaccinated officers will mandatorily serve. The SDMU officers who will
have not or will not schedule their vaccination, will be given a time frame to schedule their
vaccination until the 11 June 2021. in the opposite event, a replacement procedure by
vaccinated officers will be initiated.”

IIl. The Council of State Suspension Committee rejected the application to stay the
execution of the said decision of the Chief of the SDMU on the following grounds:
Notwithstanding the question whether the challenged decision can be considered as an
enforceable administrative act and namely a regulatory act, in which case it would be
subjected to the jurisdiction of the Council of State, or as a general act addressed individually
to all members of the SDMU, in which case the Court of Appeal would have jurisdiction to try
the case, the Council of State considered itself competent to decide on the application by
taking into account the importance of the issues in question. The Court ruled that the issuance
of the challenged decision was mandated by compelling grounds of public interest which
consist in the need to secure the unhindered and continuous function of the SDMU which
requires in turn the complete availability of its staff. The latter would be seriously impaired if
the members of the staff would be contaminated and fall ill with COVID. These imperative
grounds of public interest, weighed against the reasons invoked by the applicants to avoid

vaccination, call for the rejection of the application to stay execution of the challenged

od



decision. In particular, the grounds for annulment put forward by the applicants are not
manifestly well-founded:

a. The challenged decision does not appear to be of a regulatory nature and therefore
it is not manifest that it should be annulled for lack of competence and of proper statutory
authorisation according to Article 43.2 of the Constitution.

b. It is not manifest that the decision contravenes Articles 2.1, 5.1 and 5 of the
Constitution, 8.1 ECHR, 3.2 of the Charter of Fundamental Rights and 5 of the Oviedo
Convention (Law 2619/1998), because the relative arguments are based on the factuat
assumption that the vaccination is coerced on the staff and that cannot be deduced either
from the content of the challenged decision or from that of the file of the case, since the
officers maintain the choice not to be vaccinated.

_ c. The principle of proportionality is not manifestly hurt given the special working
conditions of the SDMU, which are characterized by extreme difficulty, team effort, physical
contact and increased mobility of the rescue units, which require the highest possible
protection of the health of the officers and of the people at large from the danger of
contracting COVID disease. In view of the above, it cannot be considered that the measure
taken by the challenged decision is evidently inappropriate or disproportionate to the serving
of the aforementioned goals in the public interest.

d. The equality principle among the members of staff is not manifestly hurt either,
because, irrespective of the manner of COVID transmission among vaccinated and non-
vaccinated officers, there is no identity of conditions between the two categories of staff,
considering the adverse consequences that non-vaccination may have on the proper function
of the SMDU.

e. Finally, it is not evident that the equality principle is hurt on the grounds that the
individual medical conditions of each officer is not taken into account when ordered to be
vaccinated, since these particular issues may be examined by the competent organs and
ultimately by the courts, after the relevant administrative acts altering the employment status

of (non) vaccinated officers are issued.

(source: https://codices.coe.int/codices/results/precis/CDEF79A8-9717-429E-429E-08DC225DC81B)
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(fan ; hitps.//www facebock.com/photo.phpibid=783077512383921&set=a,7 1934090332559 1&id=1000574906 27458)

“ The Constitution of the Federal Republic of Brazil

PREAMBLE

We the representatives of the Brazilian People, convened the National Constituent Assembly, to institute a
democratic state destined to ensure the exercise of social and individual rights, liberty, security, well-being, devetopment,
equality and justice as supreme values of a fraternal, pluralist and unprejudiced society, founded on social harmony and
committed, in the domestic and internaticnal orders, to the peaceful solution of disputes, promulgate, under the protection
of God, the following CONSTITUTION OF THE FEDERATIVE REPUBLIC OF BRAZIL.

Article 1

995
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The Federative Republic of Brazil, formed by the indissoluble union of States and Counties {municipios), as well as
the Federal District, is a Democratic State of Law founded upon:
Il hurnan dignity;
IV. social values of work and free initiative;
V. political pluralisrm.
Article 6
Education, health, nutrition, labor, housing, transport, leisure, security, social security, protection of motherhood
and childhood and assistance to the destitute, are social rights, as set forth in this Constitution,
Article 225
Everyone has the right to an ecologically balanced environment, which is a public good for the people's use and is
essential for a healthy life. The Government and the community have a duty to defend and to preserve the environment for
present and future generations.
(fian - https:/Awww.constituteproject.org/constitution/Brazil_2017)
< LAW No. 9,882 , OF DECEMBER 3, 1999.
Article 5
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fragegald A 1sanumdndnd m3 a1l unywd (human dignity) wazdnglunts
nvmea (1951 e 19 @ 11951 B ez INYBIDITHAUUMS§ITINY )
uFuiuin yanatumeuasyaradnmenssiadldiunsinuvmenunaiiaenndasumelasiidnuaany
(biological sex) IngLawizussmiliisadesiuguansmanatazouionisiadaiug (sexual and
reproductive health) uananil 'SS‘U‘UE’HS']"a'ﬂJE‘[‘tJﬁljﬁll'laﬁSfiﬂﬁﬂlmﬂiﬁa‘?’]ﬁ%u‘uﬁ’lﬁ’l'iﬂJEj‘U
LUUsIAUS (Unified Health System) 4a4fy asdosusuidsudiadundnysemiliundvidangan
Tneusrenndeulals q fezreliAnmudues nsdenufon viaaundeIniiyarat e

usniniloniniu smdnuieniuanenin AragegaRnInY1IN gRUng (the Certificate of
Live Birth (DNV)) asldhszymeindr “flitiuliayns/insan” (parturient/mother) uae “Gunases
aungwine/Jan” (legal guardian/fathen) elWinseurqusndnuainanaiinsaunqulufsyana
TNALALYARAS LA
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The Supreme Federal Court, by a decision of an absolute majority of its members, may grant a request for a
preliminary injunction in a claim of violation of a fundamental precept.
(F: https:/Awww.planalto.gov.br/ccivil_03/1eis/19882.htm)
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BRA-2024-3-012

a) Brazil b) Supreme Federal Court <) Full Court d) 17/10/2024 e) Claim of Non-
Compliance with a Fundamental Precept 787 (ADPF 787) f) Inaction by the Federal
Government in providing transgender and travesti individuals with proper access to health

care. @ Didrio da Justica Eletrénico (Official Gazette) 29.10.2024*% h)

Headnotes
The government must guarantee medical care for transgender and travesti individuals

in all medical specialties, regardless of their legal gender.

Summary

. The applicants in this matter, a political party, filed a Claim of Non-Compliance with
a Fundamental Precept (ADPF), claiming the Federal Government failed to offer transgender
and travesti people basic health care. The applicants called for trans people to have access
to medical consultations and treatments in all medical specialties, regardless of their legal
gender. They also demanded that the Certificate of Live Birth (DNV), issued at the occasion of
a child's birth should introduce inclusive terminology to encompass trans people.

IIl. The Federal Supreme Court decided, based on the principle of human dignity and
the right to health care (Articles 1, item Il and 6, head paragraph of the Federal Constitution),
that transgender and travesti individuals must receive medical care compatible with their
biological sex, especially those related to sexual and reproductive health. In addition, all the
systems that make up the Unified Health System (SUS) must be adapted to guarantee this
right without any embarrassment, discrimination, or suffering for trans people. Furthermore,
based on the principle of equality, the Federal Supreme Court determined that the Certificate
of Live Birth (DNV) should use the terms “parturient/mother” and “legal guardian/father” to
include all gender identities, encompassing transgender and travesti people. It should be
noted that the Federal Supreme Court, in a previous precedent, had already granted the
transgender population the right to change their legal name and gender, regardless of surgery
to change their genitats. The Court emphasised that the change in the vital records must not
Umit access to medical specialties or prevent correct identification on their children’s

Certificate of Live Birth.

(source: https://codices.coe.int/codices/results/precis/CBF 1F095-190A-427F-7941-08DD8D424A08)
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S Fosdliudaiindig Snunrdsuftavesenmissdmanieldifnnansenuseadaw
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o 2 o @ oo & M ° < 16
Wmhwansisuguresiganuleglifufueuidiannsanseildidesnhiidwamunguang

* auninduiuseadunvesiiinnwildi: https://codices.coe.int/codices/documents/precis/567CTA8A-
F342-4A99-T8FC-08DDBD424A08
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® Costa Rica's Constitution of 1949 with Amendments through 2020

Article 75 The Rornan, Catholic, Apostolic Religion is that of the State, which contributes to its maintenance, without
preventing the free exercise in the Republic of other beliefs that do not oppose themselves to the universal morality or good
customs.

(Fan: https://www.constituteprofect.org/constitution/Costa_Rica_2020.pdf}
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CRC-2025-1-001

a) Costa Rica b) r r f i ¢) Constitutional

Chamber d) 14/02/2025 e) 2025-004949 f) ¢} h) Codices (Spanish)

Headnotes
Measures imposing restraints over the freedom of conscience and worship must balance

wider interests against those of lesser consideration. When such freedoms connect with labour,

civil and administrative proceedings, the State protection established in Article 75 of the

Constitution is worthy of weighing in favour of the relevant freedoms of the individual.

Summary

. The applicant had filed a petition to declare the religious nullity of his marriage before
an Ecclesiastical Tribunal. Within the ecclesiastical proceedings, the applicant proposed severat
witnesses that were accepted by the ecclesiastical judge. However, one witness, a public health
worker, was denied paid leave of absence by the public heath institution. This prevented him
from attending the hearing to give his deposition. The applicant filed a writ of amparo claiming
that under the Institutional Rules of Labour Relations he had the right to attend the proceedings
with his witness. The applicant acknowledged that the Catholic Church is not part of the judicial
system, but noted that it is a recognised juridical public persona, with its own governing law and
could therefore be deemed an administrative instance. He argued that the stance taken by the
government agency damages his freedom of conscience and to worship. The public health
institution argued that the above Labour Rules did not recognise the Ecclesiastical Tribunal as
an administrative or judicial body, hence the leave of absence was unauthorised. |

IIl. The Constitutional Chamber’s decision commenced by observing the relevance that
religious matrimony has to the beliefs of the individual and the greater community. It is a
transcendental event for any human being; so much so that that the Court has upheld many
different Collective Bargaining rules and similar provisions, as they institute several days of paid
leave of absence for workings after their weddings. The Court asserted the right of the individual
to challenge a religious marriage by the proper ecclesiastical authorities. It falls under the

category of a protected right under the freedom of worship. It recalled its jurisprudence,
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imposing the proper response to conflicts between labour rights and religious freedoms.
Authorities must try to reconcile the workplace needs and the religious practices of its workers.
In this sense, the Court recalled its jurisprudence that reconciles the religious freedoms of other
religious members in society, as in Judaism and the observance of the “Shabat”. In such cases,
the Court protects sacred days of employees while holding public authorities accountable when
the right of their observance is unreasonably denied. Article 75, of the Constitution enshrines
the freedom of religion and the freedom of worship. The provision mandates the “preservation”
of the Roman Catholic and Apostolic Religion and establishes it as that of the State, without
preventing other forms of worship. |

The Constitutional Chamber interprets that this includes the attainment of proceedings
before religious bodies. It is a protected right when they are authorised to impart the annulment
of an applicant's matrimony. This right must not be outweighed by other minor legal procedural
requirements. The Court also deemed equal protection as an applicable standard of law. More
s0 as in practice the defendant institution favours civil and administrative law procedures for
parties in contention, although not for religious proceedings; hence it is important to apply the
pro homine principle as a way to strike down a governmental practice that injures the applicant's
rights to equal protection, and his right to stay in compliance, enjoyment and exercise of
retigious practices.

I, In sole dissent, constitutional Justice Garro Vargas argued that the public health
authorities had followed the Labour Law Code and the Institutional Rules of Labour Relations.
Moreover, the Ecclesiastical Tribunal was not comparable to natiocnal administrative or
jurisdictional offices. She also recalled the Court’s jurisprudence that separates spiritual matters
from others. Those related to the inner personal domains prevent the State from interfering. In

her view, the public authorities acted in accordance with legal standards and the rule of law.

(source: https://codices.coe.int/codices/documents/precis/56 TCT48A-F342-4A99-T8FC-08DD8D424A08)
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(Glossary of Industrial Organisation Economics and Competition Law, compiled by R. S.
Khemani and D. M. Shapiro, commissioned by the Directorate for Financial, Fiscal and

Enterprise Affairs, OECD, 1993)
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