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* Basic Law The Knesset (1958)

TA. Prevention of participation of candidates' list {Amendments 9, 35, and 39)

a. A candidates' list shall not participate in elections to the Knesset, and a person shall not be a candidate for
election to the Knesset, If the objects or actions of the list or the actions of the person, expressly or by implication, include
one of the following:

1. negation of the existence of the State of Israel as a Jewish and democratic state;
2. incitement to racism;
3. support of armed struggle, by a hostile state or a terrorist organization, against the State of Israel.

al. For the purposes of this section, a candidate that was at a hostile state unlawfully within the seven years
preceding the date for submitting the candidates' tist, is deemed a person whose actions express support of armed struggle
against the State of lsrael, as long as he has not proven otherwise.
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b. The decision of the Central Elections Committee that a candidate is prevented from participating in the elections
requires the affirmation of the Supreme Court of srael.
c. A candidate will make a declaration for the purposes of this section,
d. Particutars regarding the hearing at the Central Elections Committee and at the Supreme Court of Israel, as well
as regarding a declaration under subsection (c) shall be prescribed by law.
(Far: https:/Awww.refworld.org/legallegislation/natlegbod/1964/en/91253)
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a} Israel b) Supreme Court ¢) d) 15/05/2003 e) E.Au. 11280/02; E.Au. 50/03; E.Ap.
55/03; E.Ap. 83/03; E.Ap. 131/03 f) The Central Election Committee v. Parliament Member
Tibi  ¢) 57(4) isr.5.C. 1 (Official Digest) h)

Headnotes

A thriving democracy must not participate in its own destruction. Thus the "democratic
paradox” arises from conflicting desires to foster an open marketplace of ideas (in which minority
voices are protected against majority political forces), and to enable democracy to protect itself
from those who seek to destroy it. In an attempt to resolve this paradox, the State of Israel has
enacted numerous laws relating to the registration of political parties, the conduct of general
elections, and the criminalisation of certain activities that threaten democracy. There are many
democratic states, but there is only one Jewish State, The Jewish character of Israel is its central
feature - it is axiomatic. Israel's Basic Law therefore bars the participation of a candidate or list
of candidates who advocate nullification of the core elements of the State's Jewish character as
a central part of their aspirations and actions. The same prohibition applies to those seeking to
abolish the basic democratic features of the State. Democracy is based on dialogue, not on
force. Those who wish to change the structure of society may participate in the democratic
dialogue, as long as they use legal means to achieve their aims, and as long as their activities

comply with the core democratic characteristics of the state.

Summary

Section 7A of the Basic Law on the Knesset empowers the Central Election Committee,
("the Committee") to prohibit a list of candidates or a particular candidate from participating in
the elections to the Parliament if they (in their aims or actions, either explicitly or implicitly): 1.
deny the existence of the State of Israel as a Jewish and democratic state; 2. incite racism; 3.
support the armed struggle, by an enemy state or of a terrorist organisation, against the State of
Israel. The Committee's decision to disqualify a particular candidate must be reviewed by the
Supreme Court, and there is a right to appeal a decision disqualifying a list of candidates. On the

basis of Section 7A of the Basic Law on the Knesset, the Committee considered the



disqualification of several candidates for the January 2003 general elections. The first candidate,
Azmi Bishara, is an Israeli Arab member of Knesset. The Committee cited two reasons for its
decision to prevent Bishara from participating in the elections: 1. Bishara denied the Jewish
character of the State, through his campaign to transform Israel into a "state of all of its citizens"
as opposed to a Jewish state; and 2. Bishara supported the armed struggle of both Palestinian
and Lebanese (Hezbollah) terrorist organisations against Israel. In addition, the Committee also
decided to disqualify the list of candidates proposed by Bishara's political party, the National
Democratic Assembly (N.D.A.: Brit Leumit Democratit (B.L.D. in Hebrew)). The second candidate,
Ahmed Tibi, is also an Israeli Arab Member of Knesset. Tibi was disqualified from participating in
the elections due to his support of Palestinian terrorist groups’ armed struggle against Israel.
The Committee also considered the disqualification of Baruch Merzel, an Israeli Jewish candidate
in a far right-wing party, Herut. Merzel is the former leader of the outlawed Kach movement, a
racist anti-Palestinian and anti-Arab group. Numerous complaints of incitement to racial hatred
were made against Merzel, but Merzel argued that he had changed his views, and the
Committee approved his participation. All of those decisions were reviewed by the Supreme
Court.

The Supreme Court, sitting as an extended bench of eleven Justices, held that Section
7A of the Basic Law on the Knesset assumes that a democracy can defend itself from
undemocratic forces using democratic means to undermine democracy. That dilemma
represents a kind of democratic paradox; Israeli constitutional law balances the democratic
freedoms of expression and pluralism with the preservation of Israel as a Jewish and democratic
state. Thus, that dilemma reflects Israel's character as a defensive democracy.

Disqualifying a candidate or a list of candidates is an extreme measure that infringes
upon the electorate's right to vote and the candidates' right to participate in an election.
To justify such a disqualification, the Committee must satisfy a heavy evidentiary burden. The
candidates’ participation in activities prohibited by the Basic Law must be a dominant and
central feature of their public lives, and they must undertake measures in order to accomplish
tHe prohibited aims. The Court proceeded to discuss in obiter dicta the possibility of interpreting
the Basic Law to require proof of probable success in achieving the prohibited aims (the

probability element).



Due to the grave implications of the disqualification procedure, Israel's characteristics as
a "Jewish state” and "democratic state” should not be applied too broadly in this context. The
core elements of a Jewish state include the right of every Jew to immigrate to Israel, in which
there is a Jewish majority; the establishment of Hebrew as the official language; and the
centrality of Jewish heritage in Israel's state culture, as reflected in its national holidays and
symbols. However, Israel's Jewish character must not contradict the fact that all of its citizens,
Jews and non-Jews alike, have a right to equality. The core elements of a democratic state
include free and equal elections, basic human rights, separation of powers and the rule of law.
Drawing upon these interpretive principles, Israel may prohibit incitement to racial hatred and
may prohibit political candidates from supporting an armed struggle against Israel.

A majority of the Supreme Court overturned the Committee's decision to disqualify
Bishara and the N.D.A. list of candidates. It held that although the aims of Bishara and the N.D.A.
were clearly not Zionist, they did not necessarily contradict the core elements of Israel as a
Jewish state. While there was some evidence of support by Bishara and the N.D.A. for the
general struggle by Palestinians and Lebanese against Israel, the Court doubted whether that
included support for an armed struggle as required by the Basic Law, and found that such doubt
should be resolved in favour of the candidates. The minority opinion would have upheld the
disqualifications, based on its conclusion that the evidence established Bishara and the N.D.A.
aimed to abolish Israel as a Jewish state, had undertaken actual measures to accomplish that
aim, and had in fact supported the armed struggle of terrorist groups against Israel.

The Court unanimously overturned Tibi's disqualification, citing the lack of evidence in
support of the Committee's decision. Finally, a majority of the Court ruled that the Committee
had acted reasonably in accepting Merzel's assertion that he no longer espoused the racist
views of the Kach movement. In contrast, a minority of the Justices found that the Committee
had abused its discretion in permitting his candidacy, pointing to evidence suggesting Merzel's
recent involvement in racist activities. The Court decided the case on 9 January 2003. The
elections took place on 28 January 2003, with the participation of Bishara, the N.D.A. list of
candidates, Tibi, and Merzel. The Court's reasons were published on 15 May 2003.

(source: https://codices.coe.int/codices/results/precis/6EBCF199-1E84-4D69-3172-08DC2250C81B)
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® Furopean Convention on Human Rights
Article 41 Just satisfaction

If the Court finds that there has been a violation of the Convention or the Protocols thereto, and if the internal law
of the High Contracting Party concerned allows only partial reparation to be made, the Court shall, if necessary, afford just
satisfaction to the injured party.

@n: https://www.echr.coe.int/documents/d/echr/convention_eng)

“ Protocol to the Convention for the Protection of Human Rights and Fundamental Freedoms

Article 3 Right to free elections

The High Contracting Parties undertake to hold free elections at reascnable intervals by secret ballot, under
conditions which will ensure the free expression of the cpinion of the people in the choice of the legislature.

(Fan: https:/Awww.ecihr.coe.int/documents/d/echr/convention_eng)
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ECIR

CASELAWcom

Prohibition of a prisoner from voting in the parliamentary elections because the detention
center was not in the same electoral constituency as that of his place of residence.

Violation of the right to free elections

JUDGMENT

Mironescu v. Romania 30.11.2021 {(app. no. 17504/18)

SUMMARY

Right to free elections. Right to vote for prisoners who have not been deprived of their

political rights.

The applicant was serving a prison sentence and although he had not been deprived of
his political rights, he was not eligible to vote in his country’s parliamentary elections because
the detention center where he was being held belonged to a different constituency from his

residence. He filed a lawsuit for violation of the right to free elections.

The ECtHR accepted that the applicant’s voting right, enshrined in Article 3 of the First
Additional Protocol, had been restricted, and that such a situation had to pass a stricter

proportionality test.

It ruled that the possibility of detainees requesting to be transferred to a detention
center located in the constituency of their residence remained purely formalistic and there was

no provision in the law for such cases.

Taking into account that many Member States had found solutions to the issue, but also
the defendant state allowed the military to vote outside their constituency, the ECtHR ruled
that the defendant state had not fulfilled its duty. to secure the right to free elections for the

applicant.
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PROVISION
Article 3 of the First Additional Protocol
PRINCIPAL FACTS

The applicant, loan-Dumitru Mironescu, is a Romanian national who was born in 1973

and is currently detained in lasi Prison (Romania).

The case concerns the applicant’s being prevented from voting while serving a prison
term for organised-crime offences, despite no order restricting his right to vote having been
made by the courts, for the sole reason that, on the date of the elections, he was serving a

sentence in a prison situated outside the electoral constituency of his place of residence.

The applicant complains, in particular, that he was unlawfully prevented from voting in
the 2016 parliamentary elections. The Court examined his complaint from the standpoint of

Article 3 of Protocol No. 1 (right to free elections) to the Convention.
THE DECISION OF THE COURT...
Articte 3 of Protocol No. 1:

While the applicant’s right to vote had not been restricted by the court which had
convicted and sentenced him, it had, in practice, been removed in so far as the domestic law
only permitted voting in the electoral constituency where the voter’s place of residence was
situated. As the applicant had been serving his sentence in a prison situated outside his electoral
district on the date of the elections, he had been deprived of the ability to cast his vote. His

right to vote enshrined in Article 3 of Protocol No. 1 had therefore been restricted.

The Court accepted that an electoral system which, such as that in place in Romania,
imposed a territorial link between the voters and their elected representatives, pursued a
legitimate aim compatible with the principle of the rule of law and the general objectives of the
Convention. It therefore had to determine whether there had been arbitrariness or a lack of
proportionality, and whether the restriction had interfered with the free expression of the will of

the people.

14



While States were afforded a wide margin of appreciation in organising and running their
electoral systems, the situation was not the same when an individual or group had been
deprived of the right to vote. Such a situation had to pass a more stringent proportionality test.
Moreover, in none of the member States surveyed for the purpose of the present application
would a prisoner be prevented from voting in legislative elections for the sole reason that he or
she had been serving a sentence in a detention facility situated outside the electoral
constituency of their place of residence. It could thus be inferred that there was a strong
European consensus that prisoners in the applicant’s situation be allowed to exercise their right

to vote.

Twelve of the forty-two electoral constituencies on Romanian territory did not have a
detention facility. Moreover, a detention facility might not be regarded as a prisoner’s place of
residence for the purpose of elections. It followed that any prisoner, who, like the applicant,
had his or her residence in one of the twelve electoral constituencies without a detention
facility would automatically be banned from voting during their detention. Such a situation
could not be construed as being compatible with the provisions of the Convention. States had
to ensure that voters’ particular circumstances were taken into account when organising the

electoral system. However, it was not clear if and how this had been done in the present case.

The Government had argued that the applicant should have applied to have his place of
residence moved to the city where he had been serving his sentence. However, they had not
provided any convincing explanation as to how realistic such action would have been. According
to the applicable law, the applicant should have provided a rental agreement, a statement from
a host willing to take him in, or a report by a police officer attesting that he actually lived in that
city. The Court was not convinced that a prisoner in the applicant’s situation would be able to
produce such documents for any address outside the prison. The burden imposed on the

applicant thus appeared to have been disproportionately high.

In the same vein, the possibility for prisoners to request to be transferred to a detention
facility situated in the electoral constituency of his or her residence remained purely speculative
in so far as the law did not clearly provide for it. Moreover, the situation in which the applicant

had found himself - subjected to multiple transfers to prisons belonging to different electoral



constituencies — made such a request appear unpredictable. In any case, that option remained
illusory. for the applicant, whose residence was in an electoral constituency which did not have

a detention facility.

While the Court accepted that the law could not take account of every individual case,
it could not but observe with concern that, in the respondent State, the ability for a prisoner to
exercise the right to vote (when not restricted by court) became a completely random act
entirely outside the control of the person concerned and exclusively in the hands of the

authorities.

Lastly, the fact that, in the respondent State, solutions had been found so that non-
residents and military and police personnel stationed abroad could vote in a different electoral
constituency from that of their domicile or residence, showed that the residence requirement

had not been essential in the current electoral system.

It was not the role of the Court to indicate to the respondent Government what would
be the best solution to allow prisoners in the applicant’s situation to vote. However, several
different arrangements were possible and had already been put in place in the member States
surveyed for the purpose of the present application. Consequently, the State’s task to secure
the exercise of the right to vote to prisoners in the applicant’s situation did not appear

insurmountable.
Conclusion: violation (unanimously).

Article 41: finding of a violation constituted sufficient just satisfaction in respect of any

non-pecuniary damage.

Fan: https://www.echrcaselaw.com/en/echr-decisions/prohibition-of-a-prisoner-from-voting-in-
the-parliamentary-elections-because-the-detention-center-was-not-in-the-same-electoral-

constituency-as-that-of-his-place-of-residence-violation-of-the-right-t/}
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(Proportionality) ('Tffm: https://www.globalcompliancenaws.com/anti-corruption/anti-corruption-in-taiwan/)
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. Arifiadevasraigassuyn

AaigsTsuyas uRunsisanlageiutedn nauseasd (purpose) vaslsslanusnyes

<t LYY LY 1 = a . o v &
WS o 55T vasigliyditing1 Fenmdninaeinianguune (legal basis) eafuduney
LY = Q’j ' 14 ] P 5

nmsduaziuuidendslmineldnisiifugualagea (Court-conducted recount procedures) tiu
= = o o =4 g o kg (] Q sref = & o= o o &
uluiieussiudmanisidendingniomsiug srsdliansdandefiilusssy wazduasesinsiu

ANTANTIFIUNUIA151508 999U 58919 (the people’s right to hold public office) wanainil

* Public Officials Election and Recall Act

Article 69

[para. 1] If a difference within 0.3% of the total number of valid ballots exists between the number of votes received
by the candidates with the highest and second highest number of votes in an election for regional legislators, the mayor of
a special municipality, or the mayor of a county{city), or by the candidates with the third and fourth highest number of votes
in an election for legislators elected by the indigenous population, within seven days after election day and in accordance
with Article 126, the candidates with the second highest or fourth highest number of votes, respectively, may submit a
petition to a court with proper jurisdiction for the list of qualified voters and ballots at all or a portion of the polling stations
to be sealed.

efc.
(i https://law.moj.gov.tw/ENG/LawClass/LawAll aspx?pcode=D0020010)
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" TPE-2023-X-004

a} Taiwan/'Chinese Taipe" b) Taiwan Constitutional Court ¢) Enbanc d) 17/11/2023 e)
112-Hsien-Pan-18 f) Election Recounts ¢)

https://cons judicial.gov.tw/docdata.aspx?fid=38Rid=351004 h) Codices (Chinese)

Headnotes

The first sentence of Article 69.1 of the Public Officials Election and Recall Act
(hereinafter, the “Act”) is unconstitutionat. Within the scope that the provision limits recounts
to specific elections, the provisions' differential treatment did not pass intermediate scrutiny,

thus violating the right to equality.

Summary

l. In 2022, the petitioner ran for township representative in Hsinchu County. The
township should elect five representatives, but the petitioner came in sixth place by the
margin of two ballots (within the margin of 0.3 percent of the valid votes). The petitioner filed
for a recount with the district court but was dismissed because recounts for township
representative elections were not stipulated in the Public Officials Election and Recall Act
(hereinafter, the “Act”). That is, the petitioner had no standing to sue. After an unsuccessful
final appeal to the Taiwan High Court, the petitioner filed for constitutional review, arguing
that both the disputed provision and the Taiwan High Court’s dismissal ruling were
unconstitutional.

Il. The Constitutional Court elaborated that the purpose of the first sentence of Article
69.1 of the Act, which provides the legal basis for court-conducted recount procedures, is to
ensure accurate election outcome, maintain a fair election, and protect the people’s right to
hold public office. The Constitutional Court deemed that elections are of great significance to
democratic politics and concern people’s electoral rights. If relevant election laws were
designed to have differential treatment under certain classifications, they should pass
intermediate scrutiny so that they don’t infringe the right to equality. _

The Constitutional Court noted that the first sentence of Article 69.1 of the Act has
created differential treatment based on types of elections. However, the purpose of this
classification is not provided in the ratio legis. The Constitutional Court pointed out that all
constitutional or statutorily-required elections are an important segment of democratic
politics, and should be treated the same despite differences in level or nature. The

classification is therefore inappropriate and not of important public interest. The Constitutional

20



Court further found that the classification factually deviated from the purpose of the first
sentence of Article 69.1 of the Act, failing intermediate scrutiny and consequently violating
the people’s right to equality.

The Constitutional Court requested the legislators to amend relevant regulations
promptly. In the meantime, all losing candidates with the highest votes and having lost within
the margin of 0.3 percent may file for recounts under the first sentence of Article 69.1 of the
Act. '

The Constitutional Court also quashed the dismissal ruling and remanded the case to

the Taiwan High Court.

(source: https://codices.coe.int/codices/results/precis/8C2EA621-E3A2-4786-620D-08DC3382C37B)
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® Federal Constitution of the Swiss Confederation, 1999 (Status as of 3 March 2024)

Art, 34 Political rights

1. Pelitical rights are guaranteed

2. The guarantee of political rights protects the freedom of the citizen to form an opinion and to give genuine
expression to his or her will

(#317; https://www.fedlex.admin.ch/eli/cc/1999/406/en)

* Loi sur l'exercice des droits politiques: LEDP (the Geneva Law on the Exercise of Political Rights), 1982

Art. 76 Publication et affichage

1. Le Conseil d’Etat, au vu du procés-verbal de la récapitulation générale, constate les résultats de 'opération
électorale et en ordonne, dans le plus bref délai, la publication dans la Feuille d’avis officielle. Cette publication comporte
également les résultats des listes qui n’ont pas obtenu le quorum,

2. Lors d'opérations électorales communales, il est en outre procédé a 'affichage des résultats au pilier public par
les soins de la commune.

3. La publication mentionne qu’un recours est ouvert contre les résultats de Uopération électorale.

Art. 180 Recours en matiére cantonale et communale

Le recours a la chambre constitutionnelle de la Cour de justice est ouvert contre les violations de la procédure
des opérations électorales indépendamment de existence d’une décision,

(Fan: https://silgeneve.ch/tegis/index.aspx)
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SUl-2025-1-002

a) Switzertand b) Federal Court «¢) First Public Law Court d) 04/07/2024 &)
1C_266/2023 f) A.v. Council of State of the Republic and Canton of Geneva ¢) Arréts
du Tribunal fédéral (Official Journal), 150 1 204 h) Codices (French)

Headnotes

Article 34.1 of the Federal Constitution, publication of several articles in an online
media outlet targeting a candidate in the Geneva State Council election in the campaign
preceding the second round of voting; decisive date for filing an appeal; conditions for

annulling an election due to unlawful interventions by private individuals.

Interventions by private individuals in the campaign preceding an election cannot be
equated with irregularities affecting the electoral process that must be challenged before the
vote. Citizens who wish to complain about such interventions may wait until the results are
published before lodging an appeal (consideration 6.4). The annulment of an election due to
unlawful interventions by private individuals should only be considered in exceptional cases
and with great restraint. The influence of the information reported on the outcome of the
election must be obvious or at least probable (consideration 7.2). These conditions-are not

met in this case (consideration 7.3).
Summary

[. The election of the State Council (cantonal government), composed of seven
members, took place in the canton of Geneva in April 2023, In the first round, no candidate

obtained an absolute majority. One of the candidates obtained 29,575 votes.

On 20 April 2023, an online media outlet published an article about the
aforementioned candidate. It accused him of having, as a surgeon, transplanted a liver to a
wealthy foreign patient, who allegedly took the place of another patient who died shortly
afterwards. The candidate denied everything. The story was then picked up by several media
outlets. The ‘Swisstransplant Foundation’ then issued a statement indicating that the

transplant was not problematic.

© On 21 April 2023, the candidate concemed had the opportunity to speak about the

matter on a local television channel and on a radio news programme. On the same day, the
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online media outlet published a new article. In response, the candidate's party issued a press

release expressing its support for him.

On 30 April 2023, the second round of the election took place. The candidate received
42,006 votes and was not elected. An individual appealed against the decision confirming the
results. He considered that the free will of the voters had been violated due to various media

articles based on false documents about the candidate. This media frenzy had led to his defeat.

The Constitutional Chamber of the Canton of Geneva declared the appeal inadmissible
on the grounds that it was late. It should have been filed by 27 April 2023 at the latest, i.e. six
days after the publication of the first article. It further specified that the appeal, even if it had
been admissible, would in any case have had to be dismissed on its merits, since it was not

obvious or highly probable that the result had been influenced by the online media articles.
The individual appealed to the Federal Court.

Il. On the question of inadmissibility, the Federal Court began by analysing Article 76
of the Geneva Law on the Exercise of Political Rights of 15 October 1982 (hereinafter ‘LEDP’).
According to this article, the election results are published in the Official Gazette and the

publication mentions that an appeal is open.

The Constitutional Chamber of the Canton of Geneva considered that the appellant was
not challenging the election result but rather the irregularities that occurred during the election
campaign and that the time limit for appeal began to run on the day after the publication of
the first press article. According to the Federal Court, this reasoning cannot be followed. The
appellant is challenging what he considers to be unlawful interventions by a media outlet, i.e.
a private individual. Such interventions cannot be classified as a ‘violation of the electoral
process’ within the meaning of Article 180 LEDP, which opens the way for an appeal to the
Constitutional Chamber of the Court of Justice on these grounds. The time limit for appeal is
six days. Under Geneva law, interventions by private individuals cannot be considered as acts
that can be challenged in political rights litigation. Indeed, the concept of electoral operations
refers to any act intended for the electorate that is likely to influence the free formation of the
right to vote, such as the wording of election brochures, for example. Nor does it refer to
measures taken by the authorities or preparatory acts for an election. Interventions by private

individuals therefore do not fall within the category of acts covered by Article 180 LEDP.

Furthermore, citizens cannot be required to take immediate action against the actions

of third parties, as in the case of irregularities in electoral operations, which the authorities are
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likely to correct themselves. The majority opinion follows this position, considering that in
order to oppose such interventions, it is necessary to appeal against the official announcement
of the election results. Consequently, according to the Federal Court, the appellant acted in

a timely manner by appealing within six days of the publication of the results of the vote.

Article 34.1 of the Federal Constitution guarantees political rights in a general and
abstract manner. According to case law, it cannot be ruled out that information provided by
private individuals prior to a vote may unduly influence the formation of citizens' opinions
and thus infringe on their freedom to vote. This also applies to elections. Nevertheless, it is
only in exceptional cases that it is justified to annul an election in such a context. Individuals
are free to participate in the campaign and express their opinions. The guarantees of freedom

of expression and freedom of the media apply in this regard.

The cancellation of an election can only be considered with great restraint and in
exceptional circumstances. This is the case when the information seriously misleads voters on
essential points of the election. Furthermore, the information must have been published so
close to the election that citizens did not have time to obtain reliable information and consult
other sources. It is necessary to be even more restrictive when there are numerous sources
of information, particularly on the intemet. The influence of the information must be obvious

or highly probable.

[n this case, the first article was published ten days before the election and mentioned
that the candidate concerned denied any wrongdoing. The candidate had the opportunity to
respond the following day. Both the Swisstransplant Foundation and the candidate's party
expressed their support for him. Voters therefore had the opportunity to obtain information

from other sources.

In the second round, the candidate in question obtained 42,006 votes. This represented
an increase of 12,431 votes since the first ballot. Furthermore, in the first round of voting, he
was in eighth place. It is therefore not possible to conclude that the publication had a clear or
highly probable influence on the citizens' decision-making and on the result of the vote, such

as to warrant its annulment. Consequently, the Federal Court rejects the appeal on its merits.

(source: https://codices.coe.int/codices/documents/precis/953B9602-794A-490B-6A00-08DD8567389E)
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® Malawi's Constitution of 1994 with Amendments through 2017

Section 5 Supremacy of this Constitution

Any act of Government or any law that is inconsistent with the provisions of this Constitution shall, to the extent
of such inconsistency, be invalid.

Section 15 Protection of human rights and freedoms

Etc.

2. Any person or group of persons, natural or legal, with sufficient interest in the promotion, protection and

enforcement of rights under this Chapter shall be entitled to the assistance of the courts, the Ombudsman, the Human Rights
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Commission and ather organs of the Government to ensure the promotion, protection and enforcement of those rights and
the redress of any grievances in respect of those rights. .

Section 32 Freedom of association

1. Every person shall have the right to freedom of association, which shall include the freedom to form associations.

2. No person may be compelled to belong to an assodiation

Section 40 Political rights

L. Subject to this Constitution, every person shall have the right

a. to form, to join, to participate in the activities of, and to recruit members for, a political party:

b. to campaign for a pelitical party or cause;

¢ to participate in peaceful political activity intended to influence the composition and policies of the
Government; and

d. freely to make political choices.

2. The State shall, provide funds so as to ensure that, during the life of any Parliament, any political party which
has secured more than ane-tenth of the national vote in elections to that Parliament has sufficient funds toe continue to
represent its constituency.

' 3. Save as otherwise provided in this Constitution, every person shatl have the right to vote, to do so in secret and
to stand for election for any elective office.

Section 46 Enforcement

Etc.

2. Any person who claims that a right or freedom guaranteed by this Constitution has been infringed or threatened

shall be entitled

a, to make application to a competent court to enforce or protect such a right or freedom; and

b. to make application to the Orbudsman or the Human Rights Commission in order to secure such assistance
or advice as he or she may reasonably require,

Section 65 Crossing the floor

1. The Speaker shall declare vacant the seat of any member of the National Assembly who was, at the time of his
or her election, a member of ane political party represented in the National Assembly, other than by that member alone
but who has voluntarily ceased to be a member of that party or has joined another political party represented in the National
Assembly, or association or organization whose objectives or activies are political in nature,

Section 196 Restrictions on amendments

1. Subject to this section, Parliament may amend this Chapter and the sections of this Constitution Usted in the
Schedule only if

a. the provision to be amended and the proposed amendrent to it have been put to a referendum of the people
of Malawi and the majority of those voting have voted for the amendment; and
b. the Electoral Commission has so certified to the Speaker of the National Assembly.

2, The Parliament may pass a Bill proposing an amendment to which the conditions set out in subsection (1) have
been satisfied by a simple majority.

3. Notwithstanding subsection (1), Parliament may pass a Bill containing an amendment to the provisions referred
to in that subsection without a referendum where

a. the amendment would not affect the substance or the effect of the Constitution;

b. the Speaker has so certified; and .

c. the Bill is supported by a majority of at least two-thirds of the total number of members of the National
Assermnbly entitled to vote.

Sectien 197 Amendments by Parliament

Subject to section 196, Parliament may amend those Chapters and sections of this Constitution not listed in the
Schedule only if the Bill propasing the amendment is supported by at least two-thirds of the total aumber of members of
the National Assembly ertitled to vote.

(Fan: https://www.constituteproject.org/constitution/Malawi_2017.pdf)
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MAW-2003-D-002

a) Malawi b) High Court ¢} Hon. Justice A Chipeta d) 06/10/2003 e) 1861/03
f)  The registered trustees of the Public Affairs Committee v. The Attorney General and the
Speaker of the National Assembly, The Malawi Human Rights Commission amicus
curice  g)  h} Codices (English)

Headnotes
Section 196 and 197 of the Constitution do not prescribe a referendum before an

amendment can be effected to Section 65 of the Constitution. An amendment to the

Constitution providing that the joining of any other political party, or the joining of any
association or organization whose objectives are political in nature by a member of the National
Assembly conduct warrant the declaration of a vacancy in his or her seat in the National
Assembly is inconsistent with the Constitution and therefore invalid in terms of Section 5 of the
Constitution.

Summary

The Republic of Malawi Constitution, that came into force in May 1995, by its Section
65.1 empowered the Speaker of the National Assembly to declare vacant the seat of any
member of that Assembly, if, on election, he was a member of a political party represented in
that Assembly upon his voluntarily ceasing to be a member of that party and joining another
political party also represented in the same Assembly.

In the year 2001 by Constitution (Amendment) (no. 2) Act, 2001, the section was
amended by Parliament empowering the Speaker of the National Assembly to declare vacant
the seat of any member of the National Assembly who was, at the time of his or her election, a
member of a political party represented in the National Assembly, other than by that member
alone but who has voluntarily ceased to be a member of that party or has joined another
political party represented in the National Assembly or has joined any other political party or
association or organization whose objectives or activities are political in nature. The plaintiff, a
non-governmental organization concerned with the protection and enforcement of human

rights, challenged the constitutionality of this amendment at two levels.
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Firstly, that Parliament did not follow the proper procedure in effecting this amendment
since no referendum was held before the amendment was effected contrary to the provisions
of Section 196 and 197 of the Malawi Constitution. And secondly, that the amendment directly
abridged the right to freedom of association under Section 32 of the Malawi Constitution and
the right to freely participate in political activities under Section 40 of the same constitution by
unduly limiting members of the National Assembly in their exercise of those rights.

The defendants took up a preliminary issue that the plaintiff had no locus standi in the
matter in terms of Section 15.2 and Section 46.2 of the Constitution which grant {ocus standi to
any person or group of persons with sufficient interest in the protection and enforcement of the
rights conferred by the Constitution of the Republic of Malawi. The court heard arguments by
the plaintiff, defendants and Amicus Curiae. As to the locus standi of the plaintiff, the Court
held, that the plaintiff had locus standi as a group of persons having interest in the protection

and enforcement of rights conferred by the Republic of Malawi Constitution in terms of Section

15 and Section 46.2 of the Constitution.

(source: https://codices.coe.int/codices/results/precis/34FT08F4-FOFA-46A0-26F9-08DC225DC81B)
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[para. 6] The right and duty of parents shall be to bring up their children to be honest people and faithful
citizens, and to support them until they reach the age of majority.

Article 10%

[para. 1] In the Republic of Lithuania, justice shall be administered only by courts.

o https://rkt.\t/ernvabout-the-court/legal-information/the-constitution/192}

“Civil Code of the Republic of Lithuania

Article 3.194. Maintenance orders

3. The court shall issue a maintenance order until the child attains majority, except in cases where the child lacks
capacity for work due to a disability determined before the age of majority, or when the child is in need of support, he is a
full-time student of institutions of secondary, vocational or higher education and is not older than 24 years of age.

(u: https://www.wipo.int/wipolex/en/legislation/details/8191)
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LTU-2007-2-010

a) Lithuania b) Constitutional Court c¢) d) 07/06/2007 e) 12/05-14/05-18/05-
20/05-21/05-22/05-25/05-01/06-03/06-06/06-07/06-08/06-15/06-17/06-21/06-24/06-25/06-
28/06-40/06—41/06—47/06~48/O6-53/06-55/06—63/06—68/06-02/ 07-07/07-09/07-13/07-15/07-
19/07-20/07-21/07-22/07 f) Support of children ¢ Valstybes Zinios (Official Gazette),
65-2529, 12.06.2007 h) Codices (English, Lithuanian)

Headnotes

The provision within the Lithuanian Constitution whereby parents are obliged to
support their children until they come of age is designed to regulate relationships between
parents and their underage children. It does not regulate relationships between parents and
children once the children have come of age. However, it does not rule out the possibility of
the enactment of future legislation obliging parents to support children of full legal age, where

such support is necessary, if there is a basis for this type of obligation in the Constitution.
Summary

. Several courts of general jurisdiction submitted thirty-five petitions in total, in which
they requested a constitutional review of Article 3.194.3 of the Civil Code (wording of 11
November 2004). This provided that courts may order support to be given, where a child is
studying at day time institutions of secondary, higher and vocational schools, and the child is
under twenty-four years of age. The petitioners suggested that the provision was in breach of
the Constitution, as the Constitution provides that parents must support their children until
they come of age. It does not say that they must support them once they have reached full

legal age.

Il. The Constitutional Court assessed the above provision against the background of
Article 38.6 of the Constitution (under which parents must support their children until they
come of age) and that of the constitutional principle of a democratic state under the rule of

law.

The rationale behind Article 38.6 of the Constitution is to protect the interests of

under-age children. It is not designed to regulate re(ationships between parents and children
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when the children come of age. The Constitutional Court therefore concluded that the
wording (of November 2004) of Article 3.194.3 of the Civil Code did not contravene Article
38.6 of the Constitution.

Nonetheless, the Constitutional Court stressed that the provision under dispute was
couched in an "imperative" manner, placing a duty on the court to adjudge the support
specified in the provision in all cases under the conditions specified in that provision. The
Constitutional Court pointed out that the courts interpreted the provision as being
"imperative”. It could give rise to difficulties for courts in the administration of justice and
indeed might make it impossible for them to do so at all. This in turn could result in a violation
of human rights and freedoms, and other constitutional values too. The provision establishes
that courts must in all cases order (thereby implying that they have no powers to decide
otherwise) support from parents of children who are of full legal age but not yet twenty- four,
who still need support because they are in full-time education. To that extent, it is out of line
with the constitutional principle of a state under the rule of law, as well as Article 109.1 of

the Constitution and with. This provides that justice shall be administered only by courts.

(source: https://codices.coe.int/codices/results/precis/A4D6C2BA-2564-4578-16E8-08DC225DC81B)
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@ Basic law of 21 December 1867 on the General Rights of Nationals in the Kingdoms and Linder represented
in the Council of the Realm

Art. 15, Every Church and religious society recognized by the law has the right to joint public religious practice, arranges
and adrinisters its internal affairs autonomously, and retains possession and enjoyment of its institutions, endowments and
funds devoted to worship, instruction and welfare, but is like every society subject 1o the general laws of the land.

(fan: https://www.ris.bka.gv.at/Dokumente/Erv/ERV_1867 142/ERV_1867_142.pdf)

< European Convention on Human Rights (as amended by Protocols Nos. 11, 14 and 15) (supplemented by

Protocols Nos. 1, 4, 6, 7, 12, 13 and 16)

Article 9 Freedom of thought, conscience and religion

1. Everyone has the right to freedom of thought, conscience and religion; this right includes freedom to change his
religion or belief and freedorn, either alone or in community with others and in public or private, to manifest his religion or
belief, in worship, teaching, practice and observance

2. Freedom to manifest one’s religion or beliefs shatl be subject only to such limitations as are prescribed by law
and are necessary in a2 democratic society in the interests of public safety, for the protection of public order, health or morals,
or for the protection of the rights and freedoms of others.

(F: https:.//www.echr.coe.int/documents/d/echr/convention_ENG)
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AUT-2020-1-001
a) Austria b) Constitutional Court ¢} d) 10/03/2020 e) G 228-233/2019-12 ) )
ECLLI:AT:VFGH:2020:G228.2019 h) Codices (German)

Headnotes

The public holiday on Good Friday was abolished in Austria. Good Friday had formerly
been a paid public holiday for members of certain churches. These churches have no right to
maintain a specific public holiday. Although the specific selection of public holidays may
initially have had religious reasons, holidays today mainly pursue goals of personal rest and
relaxation. Therefore, the abolition of the public holiday on Good Friday does not directly

affect the churches in their legal sphere.
Summary

. In Austria, Good Friday has been a public holiday for employees who are members
of the Evangelical Churches of the Augsburg and Helvetic Confessions, the Old Catholic Church
and the United Methodist Church. After the Court of Justice of the European Union had
qualified that regulation as unjustified discrimination on the grounds of religion (CJEU
22/1/2019, C-193/17, Cresco Investigation), Good Friday as a public holiday was abolished in
March 2019 and instead, a "personal holiday" was introduced. Each employee may now
unilaterally determine one "personal holiday" per year, irrespective of his or her possible

religious confession.

The above-mentioned churches filed a constitutional complaint with the Constitutional
Court claiming, in particular, that the abolition of Good Friday as a public holiday and the
introduction of a "personal holiday” would interfere directly with their inner church life and violate
their constitutionally suaranteed right to religious freedom. Since members of the Roman Catholic
Church were not deprived of a holiday, the applicant churches further considered the principle of
equality violated. Moreover, since the applicants also conclude collective agreements as

employers, they argued that their right to freedom of association was violated as well.

lll. The Constitutional Court recalled that a fundamental requirement for admissibility
of constitutional complaints against general norms is that the law at issue directly affects the

legal sphere of the person concerned.

On the constitutional level, the right to freedom of religion is protected by Article 15
of the Basic Law on the General Rights of Nationals (hereinafter, "StGG") and Article 9 ECHR.



The Court noted that Article 15 S1GG includes the right of legally recognised churches and
religious communities to administer their internal affairs independently. Religious freedom
according to Article 9 ECHR further comprises the practice of religion and the autonomous

administration of internal affairs by ecclesiastical or religious bodies.

Article 9 ECHR and Article 15 StGG, which are to be read in conjunction, in particular
protect the conduct of worship services, religious celebrations and the practice of customs at
the time and the place the churches themselves determine autonomously and without
influence of the state. Accordingly, it would directly affect the legal sphere of churches if the

state prohibited religious celebrations or banned access to church.

The contested provisions, however, — namely regulations on working hours and labour
law, which entail that apart from Sundays and public holidays, members of a legally
recognised church or religious society can only practice their religion by taking a day off, — did

not directly affect the legal sphere of the Churches.

Moreover, the Constitutional Court held that the applicant churches had no right to
introduce or to maintain a specific legal holiday; such an obligation of the state could not be
derived from either Article 9 ECHR or from Article 15 StGG. The original, historical justification
for some public holidays with religious aims could not create a legal sphere for the applicant
churches. The Court pointed out that nowadays, public holidays mainly pursue profane goals
of personal rest, reflection, relaxation and distraction, even though the specific selection of
the holidays may have criginally been based on religious reasons. All people should be able

to achieve these goals irrespective of a religious commitment.

Finally, the Court established that it could not be inferred from the reasoning of the
complaint that by abolishing Good Friday as a public holiday, the applicant churches in their
capacity as employers would be directly affected in their legal sphere. From a pure labour-law
perspective, the abolition of that holiday rule means - for the applicant churches as employers -

that their employees are obliged to provide services on Good Friday, unless they take a day off.

The Constitutional Court therefore concluded that the elimination of the holiday
regulations with regard to Good Friday did not directly affect the applicant churches in their

legal sphere. Therefore, the constitutional complaint was rejected as inadmissible.

(source: httsz/codices.coe.in’r/codices/documents/precis/BZSﬂ,BB1¢AOBC—4C38—1F61-08DC225DC818)
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¥ The 1945 Constitution of the Republic of Indonesia
Article 281.2

(2) Every person is entitled to be free from discriminative treatment on whatsoever basis and is entitled to acquire
protection against such discriminative treatment.

Article 33.3
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(3) The land and waters and the natural wealth contained in it shall be controlled by the state and utilized for the
optimal welfare of the people. ‘

(Far: hittps:/Awww.mkriid/public/content/infoumum/regulation/pdf/uudd5%:20ens. pdf)

“ Law of the Republic of Indonesia Number 1 of 2014 on Amendment to Law Number 27 of 2007 on
Management of Coastal Zone and Small Islands

Article 23

(2) The exploitation of small islands and waters surrounding them takes pricrity for the following interests.

a. conservation; '

b. education and training;

c. research and development;

d. mariculture;

e, tourism;

f. sustainable marine and fishery business and fishing industry;

g. organic agriculture;

h. animal husbandry; and/or

i, State’s defense and security

Article 35

In the exploitation of Coastal Zone and Small Islands, any Person directly or indirectly is prohibited from:

k. mining of minerals which from the technical, ecological, social and/or cultural aspects resulting in the damage
to the environment and/cr causing pollution to the environment and/or detrimental to the local Cormmunity;

(@ https://faolex.fao.ore/docs/pdf/ins107226.pdf uashttps://faclex.fac.org/docs/pdi/ins1 35269.pdf)
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a) Indonesia b) Constitutional Court ¢ d} 21/03/2024 e) 35/PUU-XXI/2023 f)
Natural resources utilisation in coastal areas and small islands g) h)

www.mahkamahkonstitusi.go.id

Headnotes

Utilisation of natural resources in coastal areas and small islands prioritise for the
conservation, the education and training, the research and development, the mariculture and
tourism. The management of coastal areas and small islands can be carried out as long as it is
based on sustainability, respects the rights of indigenous/local communities and eliminates

factors that can cause natural damage.

Summary

. The applicant filed for the constitutional review of Articles 23.2 and 35.k of Law no. 27
of 2007 as amended by Law no. 1 of 2014 regarding Amendments to Law no. 27 of 2007
regarding the Management of Coastal Areas and Small Islands (hereinafter, the "Law on the
Management of Coastal Areas and Small Islands". The Applicant argued that these two articles
contain subjective interpretations related to the mining industry which are considered to
damage the environment and discriminate against the Applicant to run a mining business.
Therefore, according to the Applicant, both articles are in breach of Article 281.2 of the

Constitution.
Il. The Court was of the opinion as follows:

The utilisation of coastal areas and small islands that have rich natural resources is one
part of the overall ecosystem that must be preserved by emphasising the importance of strong
sustainable development in order to contribute to overall economic growth. Thus, the natural
resource wealth needs to be maintained by establishing critical natural capital in order to

achieve intragenerational equity and intergenerational equity. The natural resource wealth must



be controlled by the State and used for the greatest prosperity of the people as guaranteed by
Article 33.3 of the Constitution.

The essence of Article 23 of the Law on the Management of Coastal Areas and Small
Istands is the utilisation of small islands prioritised for the purposes of conservation, education
and training, research and development, mariculture and tourism. Other interests than these
priorities must meet cumulative requirements, namely meeting environmental management
requirements, paying attention to the ability and sustainability of the local water system, and
using environmentally friendly technology and paying attention to the legislation related to the
utilisation of small islands. These requirements are intended to avoid small islands from
interests that can damage environmental sustainability and harm the people's constitutional

rights guaranteed by the constitution.

Article 35.k of the Law on the Management of Coastal Areas and Small Islands contains
technical, ecological, and social provisions regarding environmental damage/pollution which is
detrimental to the community. These provisions are conditions that must be met in order that
the mining does not damage/pollute the environment. This purpose is important so that the
coastal area and small islands management can be carried out as long as it is based on
sustainability, respects the rights of indigenous people and eliminates factors that can cause
environmental damage. Ecological aspects influence the sustainability of the
environment/ecosystem on small islands. Social aspects influence the lives of people on small
islands. Technical aspects are bio geophysical elements of islands in the form of diversity and
richness of biological resources, area, topography, and typology of islands that affect the carrying
capacity and vulnerability of small islands. The prohibitions stipulated in Article 35.k of the Law
on the Management of Coastal Areas and Small Islands aim to protect the sustainability and

preservation of coastal areas and small islands.

Il Four judges have concurring opinions. Judge Suhartoyo is of the opinion that the
mining business activities are permitted as long as certain conditions are met, namely technical,
ecological, social and cultural activities do not cause environmental damage and/or
environmental pollution and/or does not harm communities. Three other judges, namely Guntur

Hamzah, Daniel Yusmic and Anwar Usman are of the opinion that the Court should be able to

i
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find a balance between ecological interests and development interests to utilise natural
resources, because the utilisation of natural resources for development purposes cannot be
avoided. In this regard, the Court should act as the protector of eco development by ensuring
that the norms of the Law cohcerning development and the environment run harmoniously and

in balance and in line with the Constitution.

(Fu; https://codices.coe.int/codices/documents/precis/57DB2B11-C276-45F5-4365-
08DCDOBEAOAC)
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