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® Constitution of the Republic of South Africa, ACT 200 of 1993
Article 22 Access to court

Every person shall have the right to have justiciable disputes settled by a court of law or, where appropriate,
another independent and impartial forum.

Article 33 Limitation

(2) Save as provided for in subsection (1) or any other provision of this Constitution, no law, whether a rule of the
common law, customary law or legislation, shall limit any right entrenched in this Chapter.

Fa: https://www.gov.za/documents/constitution/constitution-republic-south-africa-act-200-1993-repealed-28-jan-
1994)
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R5A-1996-2-014

a) South Africa b) Constitutional Court ¢) d) 25/07/1996 e) CCT 17/96 f) Azanian
People Organisation (AZAPQO) and Others v. President of the Republic of South Africa and Others
g} 1996 (4) South African Law Reports (Official Gazette) 671 (CC) h) 1996 (8) Butterworths
Constitutional Law Reports 1015 (CC); Codices {English)

Headnotes

The broad criminal and civil amnesty for perpetrators of human rights abuses associated
with political objectives that is provided for by the challenged legislation is authorised by the

Interim Constitution (the "Constitution®} itself.

——— ——Summary- -

The epilogue to the Constitution (the "Epilogue"), requires Parliament to make provision
for amnesty to be granted in respect of acts, omissions or offences associated with political
objectives in the course of the civil conflict that preceded the new dispensation in South Africa
under the Constitution. The Promotion of National Unity and Reconciliation Act (the "Act"), which
was passed pursuant to the Epilogue, empowers the Truth and Reconciliation Commission to
grant full criminal and civil immunity to persons who had perpetrated gross violations of human
rights once such persons make full disclosure of all relevant facts. It also allows for the exemption

of persons and organisations who might otherwise have been vicariously liable for such violations.

AZAPO challenged the provisions of the Act providing for such amnesty, on the grounds
that it was inconsistent with the right of every person to have justiciable disputes settled by a
court of law or another appropriate forum (Section 22 of the Constitution). It was also argued that

the consequences of the Act were not authorised by the Epilogue.

The Court held that, while the Act did indeed infringe the right of access to court, it was
saved under Section 33.2 of the Constitution, read with the Epilogue. Under Section 33.2, rights
may be limited "as provided for in [the limitations clause] or any other provision of [the]
Constitution.” The Court held that the Epilogue enjoyed no lesser status than any other provision
of the Constitution, and accordingly had the same effect as it would have had if incorporated

into section 22 itself as a qualification to the right embodied therein.

Turning to AZAPO's argument that, even assuming the Act was authorised by the

Constitution, the scope of the amnesty granted under the Act was more far reaching than



envisaged in the Epilogue, the Court held that provision for immunity from criminal prosecution
served the objectives of the Epilogue, by encouraging perpetrators of violations to come forward
with the truth about their offenses. Moreover, the Court noted, the Constitutional negotiators had
made a deliberate choice, preferring understanding over vengeance and reparation over
retaliation. Without the amnesty provisions, the historic accord that allowed South Africa's

transition to democracy may never have been achieved.

The Court rejected AZAPO's argument that the scope of the amnesty exceeded that
permitted under international law. It held that international norms in fact sanctioned the granting
of broad amnesty in states which, like South Africa, were negotiating a difficult transition after an

internal conflict. Further, the Court held that while international law operated as a guide to

__interpretation, the ultimate question was whether the Act was inconsistent with the Constitution.

The Court also rejected AZAPQ's argument that the Act went too far in immunising persons
and organisations from civil liability. The concept of amnesty was not limited to providing
absolution from criminal liability, and the same truth-seeking justifications that necessitated
provision for criminal immunity applied to justify immunity from delictual liability arising out of

human rights violations.

Finally, the Court found that the immunisation of the state itself from civil liability was
Justifiable in light of the fundamental ohjectives of the Constitution. In order to facilitate both
reconciliation and reconstruction, the limited resources available to the state had to be deployed
as efficiently as possible. According preference to the formidable delictual claims of the victims
of past abuses might divert desperately needed funds from areas such as education, housing and
health care. Rather than allowing such a preference, the constitutional negotiators had chosen to
allow for "reparations”, a concept that would allow the many competing claims on the state's
resources to be properly taken into account. In that light, the Court held that Parliament had not
acted contrary to the Constitution in opting to enact a mechanism for amnesty accompanied by

nuanced and individualised reparations.

(Tian: https://codices.coe.int/codices/documents/precis/44F35920-0785-4ABF-1AB3-08DC225DC81R)
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Section 8 Equality
{1} Every person shall have the right to equality before the law and to equal protection of the law.
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{2) No person shall be unfairly discriminated against, directly or indirectly, and, without dercgating from the
generality of this provision, on one or more of the following erounds in particular: race, gender, sex, ethnic or social origin,
colour, sexual orientation, age, disability, religion, conscience, belief, culture or language.

(3} (a) This section shall not preclude measures designed to achieve the adequate protection and advancement
of persons or groups or categeries of persons disadvantaged by unfair discrimination, in order to enable their full and equal
enjoyment of all rights and freedoms.

{b) Every person or community dispossessed of rights in land before the commencement of this Constitution
under any law which woutd have been inconsistent with subsection (2) had that subsection been in operation at the time of
the dispossession, shall be entitled to claim restitution of such rights subject to and in accordance with sections 121, 122
and 123,

(4} Prima facie proof of discrimination on any of the grounds specified in subsection (2) shall be presumed to be
sufficient proof of unfair discrimination as contemplated in that subsection, until the contrary is established.

(e https://peacemaker.un.org/sites/default/files/document/files/2022/07/zainterimconstitution1993_2,pdf)



™

&

AMILELEN1A (equality clause) Mg wasdmsunsdimsilsinenssulunensdiu @ single pardon)
L33 1 L] ) 1 LT v 24 al d o L
madgesuyiviui nmhiemdnuiinueanemanlitiufasdediveuniisiia
~ Qs = 2 &y ] 1 L] al P S 1 =l
olls madgsssuygiissihannifedunadt nseswaiedsnuinyudynaulemuminion
fuludrdeianubuiyed wedlifunammdsfussideeivniorhivyrrmiuesduaninues
1 3 P = ey o o 2 < o asa 1 0 oere
nqulangunilatumsiane faduiledwouemdnmstuidenufinlaelidiusssy the prohibition
of unfair discrimination) wana1ndilunsfiarsuriinmsidendfuRid vlulegly i usssams ala gy
[ = 3/ ' = <t a wa 1 o =
masgsTanyglaeidvsiranniiuiasdeivisanimanssnuresmsidenujUaTdsedigniden
a we v a ] oA o X g ' . = & o o o o
Ujiice uaglumsiasaniwanssuiiiaulunmailidusssy (unfain sdelidu neddesduiui
¥ oo < { vl o ¢ w o o v a caly pras
srRssRTandnauuasiiiousslond dnvurveidunanld uesdnvnzvomalssloniald fu
HANSENUIINNSIEBNUNTRLY
] A = d.l @t o d ot 1 oS d! 1 ar 1 @ l‘.’l
Tudruvamansgnuiinduduinvosynsi Seldussadfinnedlldumsuaeeiai
asgorsuyalaadeihenmiiui ulmsdsimnssuiand nerhilemaungoeusliunimd iy

E
=

= w | dd o & & o o ad vas l Y] 13 = a v
mstismenssudsna niduitesnsihliyaraduidedviferldsuddesfautmun Selneunfiudy
Afildgidnsaungraneiiominmsisinunssuius sswsanslinasAfisvesusesunsuilasud
Al madgsrsuygIaiudn dsesunduildldgaufidedananegadussmuuavaenad aaiy
fpssmuygatiuiinmiud Juiureumeiumiswasitediliondimnuvesmatusiy

' e o = et o g o W E o -
sglshif panasemadgssauyamimildlienuiululssdudstunsdenufialaglady
1 o 5 i d’l’ = 4! 2/ = L} 5 =
sysulagniiudn mstislnwnssusiteguuiuguasuuuuiBaninga (stereotype) Tndudgaviniud
o YW oo o 2 S . . o w ' o gyt
Imuiissalugguaidesgyes (care-givers of children) WagArga3afna nvssssmn3udf liannsn
1 v o &Y 1w P [ vy - a o : ¥
PaelinsnssyimiubidmSoudwioigermmygld varideldiuTeursruuudamnsufenanassioad
o oo w v g = awaady 1o ot = o ¥ Hawva -] &
WendAnrnuagspatumsunlunadenufiRalidusssy Gansdawsdeaiiliduduiu uanani
‘ s a o ga & w g a M o a2
AaNIMaIEsTIIYanAuMilanlaaiuddlaaiiui weslalhildfuusslevdla 9 Adugusss
o e g da & g w o = o £ oo a
NANSDIVDINUNBURBFNG Uazussinuniinduniludnvuendonmstatudsslenivedidulan

o Sgay ra 1 o a 9
suildumnsafindldfunansenula 9 anmsusseiveedilide

nslfsnanlionnanlddwdunsimednfriuasannvsnuwidontuses o weneni



RSA-1997-1-004

a) South Africa b) Constitutional Court ¢) d) 18/04/1997 e) CCT 11/96 ) The
President of the Republic of South Africa and Another v. Hugo @) 1997 (4) South African Law
Reports (Official Gazette) 1 (CC) h) 1997 (6) Butterworths Constitutional Law Reports 708

(CQ); Codices (English)

Headnotes
In exercising his or her powers of pardon the President is subject to the interim
Constitution, including the Bill of Rights. A Presidential pardon granting certain categories of

prisoners release is not unfairly discriminatory and thus not unconstitutional.

Summary

The case was brought on appeal against a judgment in the court below which held a
Presidential pardon unconstitutional on the basis that it infringed the right to equality (Section 8
of the Interim Constitution} and ordered its correction.

The President, acting in terms of his constitutional powers to pardon and reprieve
offenders, had granted release to prisoners in certain categories. One of the categories was
certain "mothers in prison on 10 May 1994, with minor children under the age of twelve (12)
years". Mr. Hugo, a single father of a child under twelve at the relevant date, challenged the
constitutionality of the pardon, arguing that it constituted unfair discrimination on the ground of
sex or gender.

In determining whether the President, in the exercise of his or her power to pardon, was
subject to the provisions of the interim Constitution, the Court distinguished between a general
amnesty accorded to a category of prisoners and a specific pardon granted to an individual.
In the instant case, where the President had granted a general pardon to a category of prisoners,
the Court found that, not only was the President subject to the Bill of rights, more particularly,
he was subject to the equality clause. In the case of a single pardon the Court conctuded that

the equality clause would have only limited application.



The majority noted that the establishment of a society in which all human beings will be
accorded equal dignity and respect regardless of their membership of particular groups lies at
the heart of the prohibition of unfair discrimination. In deciding whether or not the discrimination
was unfair the majority held that regard had to be had to the impact of the discrimination on
the people affected. In assessing whether the impact was unfair, it was necessary to look at the
group who had been disadvantaged, the nature of the power used and the nature of the
interest which had been affected by the discrimination.

Regarding the impact upon fathers of young children who were not released the majority
held that, although the pardon may have denied men an opportunity it afforded women, it
could not be said that it fundamentally impaired their sense of dignity and equal worth.

Moreover, the pardon merely deprived them of an early release to which they in any event had

10

no legal entitlement since the grant of a pardon is a matter purely within the discretion of the
President. The Court concluded that the President had exercised his discretion fairly and in a
nﬂanner consistent with the interim Constitution. The appeal was therefore allowed and the
order of the Court below was set aside.

Justice Kriegler dissenting on the issue of unfair discrimination held that the pardon was
based on a stereotype of women as care-givers of children and that the President’s good faith
could not save it from being unconstitutional. For a distinction based on a stereotype to be
found constitutional, the benefits flowing from the stereotype would have to be substantial and
the distinction would have to address past discrimination. That was not the case here. Justice
Didcott dissenting from the decision to substitute a declaration of validity for the one of
invalidity held that Mr Hugo could derive no apparent benefit from the declaration which he
sought and obtained in the court below. The issue raised by Mr Hugo had become academic as
a revised decision favouring fathers as well as mothers would not result in his release.
Judgement for the majority was given by Justice Goldstone. Justices Mokgoro and O’Regan

wrote separate concurring judgements,

(source: https://codices.coe.int/codices/results/precis/4FFE 1A10-8E67-2050-3700-08DC225DC81B)
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“ The Constitution of the Slovak Republic

Article 1

{1} The Slovak Republic is a sovereign, democratic state governed by the rule of law, It is not bound to any ideology
or religion.

(2) The Slovak Republic acknowledges and adheres to general rules of the intemational law, international treaties
by which it is bound, and its other international obligations.

Article 102

(1) The President

a) shall represent the Slovak Republic externally, negotiate and ratify international treaties. He may delegate the
negotiating of interational treaties to the Government of the Slovak Republic or, upen the consent of the Government, to
its individual members,

b) may submit to the Constitutional Court of the Slovak Republic a proposal for a decision on the conformity of a
negotiated international treaty, for which the consent of the National Council of the Slovak Repubtic is necessary, with the
Constitution or with a constitutional law,

' ¢) shall receive, appoint and recall heads of diplomatic missions,

d) shall convene the opening session of the National Council of the Slovak Republic,

&) may dissolve the National Council of the Slovak Republic if the National Councit of the Slovak Republic, within
a period of six months from the nomination of a Government of the Slovak Republic, has not passed its Programme
Proclamation, if the National Council of the Slovak Republic has not passed within three months of the formation of a
Government a  draft taw with which the Government has combined a vote of confidence, if the National Council of the
Slovak Republic has not managed to hold a session for longer than three months although its sitting has not been adjourned
and it has during this time been repeatedly called for a meeting, or if a session of the National Council of the Slovak Republic
has been adjourned for a longer time than is allowed by the Constitution. This right may not be applied during the last six
moenths of his or her term of office. The Fresident shall dissolve the National Council of the Slavak Republic in the case that
after a plebiscite on the recall of the President, the President has not been recalled, during war, a war state or exceptional
state,

' f) shall sign laws,
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@) shall appoint and remove the Prime Minister and other members of Government of the Slovak Republic, charge
them with direction of Ministries and accept their resignation; he shall recall the Prime Minister and other Ministers in cases
defined in Arts.115 and 116,

ete,

J} remits and mitigates sentences imposed by aiminal courts in criminal proceedings and expunges sentences in
the form of individual pardon or amnesty,

k} shall be the Commander in Chief of the armed forces,

U shall declare war on the basis of a decision of the National Council of the Slovak Repubtic if the Slovak Republic
is attacked or if it follows from obligations from international treaties and collective defence against attack, and conclude
peace,

m) may, upon a proposition of the Government of the Slovak Republic, order a mobilization of the military forces,
declare a state of war or declare an exceptional state and their termination,

n} shall declare referendum,

o} may return to the National Council of the Slovak Republic an act with comments up to 15 days of delivery of
an adopted act,

etc.

s) shall appoint and recall judges of the Constitutional Court of the Slovak Republic, the President and Vice-
President of the Constitutional Court of the Slovak Republic; shall accept the oath of judges of the Constitutional Court of
the Slovak Republic and the oath of the General Prosecutor

t) shall appoint and recall judges, the Chief Justice and the Deputy Chief Justice of the Slovak Republic, General
Prosecutor and three members of the Judicial Council of the Slovak Republic; shall accept the oath of judges.

Article 105

(1) If the President is not elected, or if the office of the President is vacant and a new president is not elected yet,
or if a new President is elected but before taking the oath, or if the President is unable to discharge his or her office for
serious reasons, the powers of the President pursuant to Art. 102, para. 1, letters a), b}, ¢}, k), n) and o) shall pass to the
Government of the Slovak Republic. In these cases the Government may vest some of the powers of the President in the
Prime Minister. During such time the Prime Minister shall act as Commander-in-Chief of the armed forces. Powers of the
President according to Art. 102, para. 1, letters d), g, h), U, m), s) and t) shall pass to the President of the National Council of
the Slovak Republic at such time,

(#a: https.//www.prezident.sk/upload-files/46422 pdf}
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SVK-1999-2-004

a) Slovakia b) Constitutional Court ¢) Panel d) 28/06/1999 €) | US 30/99 f) Interpretation of
constitutional provision in conflicting case g Zblerka zdlezov Slovenskej republiky (Official Gazette),
182/1999, in brief, to be published inZbierka ndlezov a uzneseni Ustavného stidu Slovenskef
republiky (Official Digest), in complete version  h} Codices (Slovak)

Headnotes

Amnesty once granted may not be withdrawn. Public interest is of no significance
because the constitutional competence to grant amnesty does not involve the competence

to abrogate amnesty.

Shmmary

16

A group of 37 members of the Parliament submitted to the Court a motion applying
for interpretation of the constitutional provision according to which the President of the Slovak
Republic shall grant pardons and amnesty, mitigate sentences imposed by criminal courts,
issue decrees to terminate or not to commence proceedings and erase criminal records (Article
102.i of the Constitution). The office of the Slovak President was vacated on 2 March 1998.
Article 105.1 of the Constitution states that where the President has not been elected, where
there is a vacancy before the election of the new President, after the new President has been
elected but before he has been sworn in, or where the President is unable to perform his
official duties, the powers of the President shall be delegated to the Government of the Slovak
Republic, except for those defined in Article 102.d, 102.e, 102.f and 102.g of the Constitution.
In these cases the Government may vest some of the powers of the President in the Prime
Minister. In this case, the presidential powers were delegated through the Government to the
Prime Minister. On 3 March 1998 the Prime Minister granted amnesty under Decision no.
55/1998. Amnesty was granted also for those who participated in thwarting the national
referendum in May 1997 (See Bulletin1998/1 [SVK-1998-1-002], Bulletin 1998/2 [SVK-1998-2-
009]) and in the case of kidnapping the son of the President. The amnesty granted in March
was amended by Decision no. 214/1998 on 7 July 1998, and once again by Decision no.
375/1998 on 8 December 1998. The latter decision was changed by the new Prime Minister
after a general parliamentary election held in September. The new Prime Minister performing
the powers of the President abrogated amnesty granted for the referendum and kidnapping.

In other parts the provisions on amnesty remained unamended.



The petitioner claimed that the Constitution should be interpreted in the sense that
amnesty once granted may never be withdrawn on the ground that the constitutional
competence vested in the President is solely the competence to grant amnesty, not to

withdraw it.

In response to this, it was argued that the constitutional power to grant amnesty had
been abused by the former Prime Minister and that taking into account such circumstances,
amnesty might be withdrawn. The public interest in withdrawal is the very first criterion, a
criterion sine qua non. This criterion may be derived from the principle of a state governed

by the rule of law which is laid down by Article 1 of the Constitution.

The Court ruled that public interest is legally relevant within the domain of private
law. Within the domain of public law, no interventions in the public interest are acceptable.

The-strict following-of rulesgiven-by-law-is-the-very-fundament-of public taw-Thus, the Court————

ruled that the President has no power to change in any way the decision on amnesty if it was

published in the Official Gazette of the country.

{source: https://codices.coe.int/codices/results/precis/BD6CEF16-E5FC-AE66-2064-08DC2250C81B)



dgudoianluasAfininueesaadnduyveyuylsy
o oo, ot d & A (=
AR <ee/an aeTull b¢ TQUIBU bEao (A.A. e
- ] = o = g o e g o
nseldnSfahignaniiunszuruiasavsendinedilunsdildfunisiisinenssy

o ey [ o = y & . o @
1NNITNIEN 'wmaulum‘a'asmﬂawﬁwwwwwugmama5’18LL'N

wgsuwa Levanlsdey
WnIvINsenasgessuyauiURnig

1 =

a. Unagunenn

3 o & P ] o o [ o da
TungranessvriUssmasuduwualifuiiuin msiislnenssudwiunisnssiiteduns
aviflndnsuyverudui ugiuetenouss wu msasladomsnaiien Wudliorsseniuld
ﬂ; ot at o g ﬂ: ] = =) b RS 1 -4 d

Wemndafuiusnidlvesisiiesdanisaniunfiuasasinunisnigvidinan mewmsi deunil

usfisansatui o vesoydyg1itdedniuyuwerunviesylsd (European Convention on Human

138

. & ar aal 1 a H . N . .
Rights: ECHR) Ts3usos@viiaelignRansanafiviieaslnua (rght not to be tried or punished twice)
Feliimahunlddadududuaedunsldunsisivenssuluanuianungmineatg i uassioun

.74 ar - . 2 o = U e A )
IFfunsinduasinuluanulingiuevginsasnsiu (war crimes) ndaiiaadsyniefufuilasu

ASHsINENT I

o

w. d5Udainaate

d¥es Summslunesinlesiode gitedutomenanssuastomgnanssdsing 4 iildnssvidhd
WAl o&me (0.7, ecae) Fudutianuiulnsedowasdeundenuanlifunmsenies Tnglul
W.A. b&eo (A7, o) ﬂwaefuﬁulﬁqﬁm‘iﬂssmuﬁa]ﬁmnﬁmﬁamm%’gﬁ’mzﬁ’ﬁﬁﬂwwniiuﬁ'ﬂﬂ
(the General Amnesty Act) s‘ifﬂﬁﬁﬂwwnﬁuLm'ﬂ'mﬁﬂmamgmﬁwmmﬂniaﬁqﬁ'ﬁamﬁaaﬁ’u
asnswlulpsiodasenined w.a. bebb (A.A. exdo) - W.A. bEne (A.A. aced) LIULINTNTETN
ﬁ'Lﬂumsasl,ﬁﬂngwmaﬁwuﬁ%%uwwwﬂsuﬁugmaa'w%"l&mw%’aawmmamsm (nsenLiiu
nszwuisanaRRSainiy)

sion1lud .. bedo (A, boon) Magm laediauitavelifinsanaiuveuiengmuns
(the protection of legality) Tasdnsunesy Aarsanudniiudn dnduiiligAnisdufiunssuiy

24

farsansedFesliifulunudglygitdsinenssuill Tneaaldnsdodanadunisanisd §Eodld

U o
3 - ) d o at ot ﬂu 15 A Y L2 0‘5
ﬂszmm'mwmmu%’anaﬂwﬂummwLﬁunﬂaawanawuumawaﬂmﬂauqmm‘ix UINNIBEAT AU

] o ) A & ar 1

= 1= A 3 U (=3 A 1 @ L2y ey
feldfianudoulesegeilfudAysznitmnuiiafignnanmduassunun sy dyaRdenandle

Avuald

» gnngadudusiasBenvednitade1di: https:/codices.coe.int/codices/results/precis/AC502FD1-05E5-410D-3733-
08DC225DC818B



Turgifieniu nsafiunssuiuiansanafatg lunswion (MsALuNTzUIURITANAR

& d & w var o o 3 < o Y a  ala
AYsfided) Aatuduladefuadinw]dadudemarvginsaasuiazddnng Soaudunardudy
miulutugwssal aafnldAninndunuidadudy TnedadudaddluieTniunsied

. . = g ] < o o o a a & o ol kY )

(res judicata) i as9ndaLiaasWwsImsnsgyiinlunsaLilunfas s @asiivoulunnineninlunis
Rosaniumasausnograditeddny wazgiagniadudemaziiangvuiessninaUsema lnganiz
sy dveudynailindidignsnuasasyananalsauluIaiEins1u (Geneva Convention Relative to

=P

. are . v & wy wval o w @ !
the Protection of Civilian Persons in Time of War) agiviau §¥oedald aummmmima‘sgﬁﬁwzyma

Vv

masgessuyalnegnifiadoundiies

Y = 2l ¥
(218 ﬂﬁﬂﬂ{]ﬂil'lﬂ‘lﬂl:ﬂﬁn‘ﬂﬂﬁ

9

m.e dyaIglsuiiiedniuywevu (European Convention on Human Rights)

39 o 8nslun158%330

o. AvBrasynnaluN1ITiTinvziedldtunisdunsadlangmng yanalnasgryinlidetinlay

19

oy oo J o ase o a o Auu’;’ & & ool a
il VussdunisufiRaudrfininwvesmaniendnglugniaduiniiauialuaiginssy
o o v &
Fanguugfmunvidingil
[J U ala 12 1 ) o o u 1 g Yo wo oo
&, msvilAdeTinaslideindunmsnszsvinidasouingii MWﬂLﬂUNaMT{l’Iﬂﬂ’ﬁ‘L‘Uﬂ’m\‘lL‘WEJQ
o " a o as £aor &
whisuuadeds ivetngusvasinwieluil
= o W ow o=
(a) Wiatasiuyanala 9 nmsuszyeiesuliveudmengvune

® European Convention on Human Rights (as amended by Protocols Nos. 11, 14 and 15} (supplemented by
Protocols Nos. 1, 4, 6, 7, 12, 13 and 16)

Article 2 Right to life

1. Everyone’s right to life shall be protected by law. No one shall be deprived of his life intentionally save in the
execution of a sentence of a court following his conviction of a ¢rime for which this penalty is provided by law.

2. Deprivation of life shall not be regarded as inflicted in contravention of this Article when it results from the use
of force which is no more than absclutely necessary:

(a) in defence of any person from unlawful violence;

{b} in order to effect a lawful arrest or to prevent the escape of a person lawfully detained;

Article 3 Prohibition of torture

No one shall be subjected to torture or to inhuman or degrading treatrment or punishment.

Protocol No, 7 to the Convention for the Protection of Human Rights and Fundamental Freedoms

Article 4 Right not to be tried or punished twice

1. No one shall be liable to be tried or punished again in criminal proceedings under the jurisdiction of the same
State for an offence for which he has already been finally acquitted or convicted in accordance with the law and penal
procedure of that State, '

2. The provisions of the preceding paragraph shall not prevent the reopening of the case in accordance with the
law and penal procedure of the State concerned, if there is evidence of new or newly discovered facts, or if there has been
a fundamental defect in the previous proceedings, which could affect the cutcome of the case.

3. No derogation from this Article shall be made under Article 15 of the Convention,

(e https://www.echr.coeint/documents/d/echr/convention_ENG)
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ECH-2014-2-002

a) Council of Europe b) European Court of Human Rights ¢) Grand Chamber d)
27/05/2014 e) 4455/10 f) Margus v. Croatia  g) Reports of Judgments and Decisions
h) Codices (English, French)

Headnotes

There is a growing tendency in international law to see amnesties for acts which
amount to grave breaches of fundamental human rights such as the intentional killing of
civilians as unacceptable because they are incompatible with the unanimously recognised
obligation of States to prosecute and punish such acts. Accordingly, Article 4 Protocol 7 ECHR,
which provides the right not to be tried or punished twice, is not applicable where a defendant

who has been granted an amnesty in respect of offences under the ordinary criminal law is

subsequently convicted of war crimes arising out of the same set of facts.

22

Summary

l. The applicant, a member of the Croatian army, was indicted for murder and other
serious offences committed in 1991 during the war in Croatia. Some of the charges were
subsequently dropped. In 1997 the trial court terminated the proceedings in respect of the
remaining charges pursuant to the Generat Amnesty Act, which granted amnesty for atl criminal
offences committed in connection with the war in Croatia between 1990 and 1996, except for
acts amounting to the gravest breaches of humanitarian law or war crimes. In 2007 the
Supreme Court, on a request for the protection of legality lodged by the State Attorney, found
the decision to terminate the proceedings against the applicant to be in violation of the
General Amnesty Act. It noted in particular that the applicant had committed the alleged
offences as a member of the reserve forces after his tour of duty had terminated, so that
there was no significant link between the alleged offences and the war, as required by the
Act. In parallel, in a second set of criminal proceedings the trial court convicted the applicant
of war crimes and sentenced him to fourteen years’ imprisonment. On appeal, the Supreme
Court upheld the conviction finding, inter alia, that the matter had not been res judicata
because the factual background to the offences in the second set of proceedings was
significantly wider in scope than that in the first set, as the applicant had been charged with
a‘violation of international law, in particular the Geneva Convention Relative to the Protection
of Civilian Persons in Time of War. The applicant filed a constitutional complaint, which was

ultimately dismissed.



Il. The applicant complained of a violation of his right not to be tried twice. The Court
acknowledged that in both sets of proceedings the applicant had been prosecuted for the
same offences. There were, however, two distinct situations as regards the charges brought in
the first set of proceedings: the prosecutor had withdrawn the charges concerning two alleged
killings, whereas the proceedings in respect of two further alleged killings and a charge of
serious wounding had been terminated by a County Court ruling adopted on the basis of the

General Amnesty Act.

a. Dropped charges - In respect of the charges that had been withdrawn by the public
prosecutor in the first set of proceedings, the Court reiterated that the discontinuance of
criminal proceedings by a public prosecutor did not amount to either a conviction or an

acquittal, such that Article 4 Protocol 7 ECHR was not applicable.

It was accordingly inadmissible.

23

b. Termination of proceedings under General Amnesty Act — As regards the termination
of the first set of proceedings on the basis of the General Amnesty Act, the Court observed
that the applicant had been improperly granted an amnesty for acts that amounted to grave
breaches of fundamental human rights protected under Articles 2 and 3 ECHR. The States
were under an obligation to prosecute acts such as torture and intentional killings. Moreover,
there was a growing tendency in intemational law to see the granting of amnesties in respect
of grave breaches of human rights as unacceptable. In support of this observation, the Court
relied on several international bodies, courts and conventions, including the United Nations
Human Rights Committee, the International Criminal Tribunal for the former Yugoslavia and
the Inter-American Court on Human Rights. Further, even if it were to be accepted that
amnesties were possible where there were some particular circumstances, such as a
reconciliation process and/or a form of compensation to the victims, the amnesty granted to
the applicant in the instant case would still not be acceptable since there was nothing to
indicate that there were any such circumstances. The fresh indictment against the applicant
for war crimes in the second set of proceedings was thus in compliance with the requirements

of Articles 2 and 3 ECHR, such that Article 4 Protocol 7 ECHR was not applicable.
The Article 4 Protocol 7 ECHR was accordingly not applicable.

(source: https://codices.coe.int/codices/results/precis/AC502FD1-45E5-41DD-3733-08DC225DC81B)
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* The Constitution of Romania

Article 16 Equality of Rights

(1) Citizens are equal before the law and public authorities, without any privilege or discrimination.

(2) No one is above the law,

{3) Access to public, civil, or military positions or dignities may be granted, according to the law, to persons whose
citizenship is Romanian and whose domicile is in Romania. The Romanian State shall guarantee equal opportunities for men
and women to occupy such positions and dignities.

(4) After Romania's accession to the European Union, the Union's citizens who comply with the requirements of
the organic law have the right to elect and be elected to the local public administration bodies.

(in: https://www.presidency.ro/en/the-constitution-of-romania)
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® Law no, 772/1946 for the recognition of military service performed by Romanian citizens from Northern

Transylvania in the Hungarian Army
Article 1
The following shall be recognized as military service performed in the Romanian army:
b) the period during which Romanian citizens from the temporarily ceded territory were mobilized or recruited into
the Hungarian army, between August 30, 1940, and October 25, 1944; .
(fnn: http://miris.eurac.edu/mugs2/do/blob.pdf%3Ftype=pdf&serial= 10385025202 16)
? Law no. 44/19%4 on war veterans and on certain rights of war invalids and war widows

Article 2 (amended pursuant to the decision of the Constitutional Court)

Also considered war veterans are persons who participated in the First or Second World Wars, as follows:

a) Romanian citizens from any territory who voluntarily enlisted and fought in the ranks of the United Mations
armies;

b) residents of the Romanian provinces, temporarily occupied during the period 1940-1945, who were incorporated
or mobilized on a mandatory basis and fought in the armies of cther states, if they retained or regained their Romanian
citizenship and domicile in Remania;

©) persons of German nationality who were compulsorily recruited into urits of the German army, if they retained
or regained their Romanian citizenship and domicile in Romania.

Article 7

The status of war veteran cannot be acquired by a person who: .

b) fought as a volunteer in foreign armies against the country or the United Nations or committed acts of terror and
crimes against the local population in territories temporarily occupied by the enemy;

(fan: https://legislatie.just.ro/Public/DetaliiDocument/4137)
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ROM-1994-5-004

a) Romania b) ConstitutionalCourt ¢) d) 17/05/1994 e) 47/1994 f) Constitutionality
of certain provisions of the Law on war veterans and on certain rights of war invalids and war

widows g Monitorul Oficial al Romdniei (Official Gazette), 139/02.06.1994 h)
Headnotes

The exclusion from the benefit of the law of persons forcibly enlisted or mobilised in
the Romanian provinces temporarily occupied in the period 1940-1945 (under the Diktat of
Vienna of 1940, considered null and void), if they fought against the Romanian army, is
discriminatory if account is taken of the fact that that condition is not laid down for "ethnic

Germans" who were enlisted in the German army during the Second World War.

23

Nor-can-anyone-be-censured-for-failure-to-fulfil-an-obligation-which-is-impossibte-to
fulfil, particularly since, by Section 1.b of Law no. 772/1946, the persons concerned were
considered to have "discharged their military obligations to the Romanian State®. Any exclusion
in respect of persons who, according to the law, are considered to have fulfilled their military

obligations constitutes discrimination.
Summary

In accordance with Section 2.b of the Law on war veterans and on certain rights of war
invalids and war widows, persons forcibly enlisted or mobilised in the Romanian provinces
temporarily occupied during the period 1940-1945 are excluded from the benefit of the law
if they fought against the Romanian army. A group of deputies submitted an application to
the Constitutional Court on 7 April 1994, claiming that the stipulation “if they did not fight
against the Romanian army" in Section 2.b of the Law on war veterans and on certain rights of

war invalids and war widows was unconstitutional.

In their application, the group of deputies contended, essentially, that the exclusion
from the benefit of the law of persons forcibly enlisted or mobilised in the Romanian provinces
temporarily occupied during the period 1940-1945 if they fought against the Romanian army
was discriminatory, if account were taken of the fact that that condition was not laid down
for Germans, in the ethnic sense, enlisted in the German army during the Second World War.

It was likewise asserted that thus far there had been no equivalent discrimination in Romanian



legislation and that, in French legislation, only those who had voluntarily enlisted in the foreign

army were denied the status of war veteran.

By a separate application, registered on 12 April 1994 and submitted by a group of
senators, the applicants disputed the constitutionality of the stipulation "if they have not

fought against the Romanian army" in Sections 2.2 and 2.b of the abovementioned law.

A group of war veterans lodged a "reply" in which they opposed the objections of
unconstitutionality and also sought amendment of the law with new provisions. Also in
support of amendment of the law there are the "open letter” from the Association "the military
virtue of war" of Sibiu and the views of the National Association of War Veterans,

communicated to the Constitutional Court by the President of Romania.

- The Constitutional Court noted that the persons to which the first application referred

30

were forcibly enlisted or mobilised in the Hungarian army because they lived in a territory
témporarily occupied under the Diktat of Vienna of 1940, which is null and void. In those
circumstances, the Romanian State was unable at the material time to decide on their
enlistment or mobilisation, and if, from that historical circumstance, one were now to infer an
incapacity, that would mean recognising, within the limits referred to, the legal effects of an
act which is null and void. It is for that very reason that the fact of excepting the persons
concerned constitutes discrimination. In the second application, the applicants challenge not
only Section 2.b of the law but also the constitutionality of the reference in Section 2.a to the
condition of not having fought against the Romanian army. However, the argument underlying
those provisions is different from that underlying Section 2.b of the law. It concerns Romanian

citizens who enlisted voluntarily.

The Constitutional Court decided that Section 2.b of the Law on war veterans and on
certain rights of war invalids and war widows, referring to those who were forcibly enlisted or
mobilised, is unconstitutional as regards the condition "if they have not fought against the
Romanian army". Sections 2.a and 2.c, and the first sentence of Section 7.b of the Law are
unconstitutional as regards the definition of the status of war veteran. In the context of the
ré—examination procedure, their correlation is necessary in order that observance of the

principle of equal rights of citizens may be ensured.

(source: https://codices.coe.int/codices/results/precis/9 T8B32FE-2A1D-4DC4-2BC6-08DC225DCE1B)
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“ Chile's Constitution of 1980 with Amendments through 2021

Article 18

There will be a public electoral system. A constitutional organic law shall determine its organization and cperation,
shall regulate the manner in which the electoral and plebiscitary processes will be carried out in all matters that are not
covered by this Constitution, and shall always guarantee absolute equality between independents and members of political
parties both in the presentation of candidatures and in their participation in the specified processes. The said law will also
establish a system of financing, transparency, limit and control of electoral spending.

Article 31

(1) The electoral system for the Constitutional Convention will be oriented to achieve equal representation of men
and women, With this objective, in the districts that distribute an even number of seats, the same number of men and
women should be elected, while in the districts that distribute an odd number of seats, a difference of seats greater than
one cannot result, between men and women,

(#311; https://faolex fao.org/docs/pdf/chi127261€.pdf)
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CHI-2015-1-001

a) Chile b) Constitutional Court ¢) d) 30/03/2015 e) 2777-2015 ) g h
Codices (Spanish)

Headnotes

The redistribution of parliamentary seats under merged constituencies does not violate
the principle of equal suffrage, even if there are some distortions between constituencies. It is
constitutionally permitted to restrict, by law, the nomination of candidates through primary
elections in order to obtain the required gender quota of candidates for a political party or

electoral alliances. Reducing the level of voter support required for the creation of a regional

34

p,ﬁ[ty.,wmc h is lower than the support an independent candidate needs, does not infringe the
constitutional principle of equality between both types of candidacy.

Summary

l. A number of Members of the National Congress challenged the constitutionality of the
new electoral system for the general election of deputies and senators to the National Congress.
This bill merged the existing 60 constituencies into just 28, increased the seats from 120 to 155,
and redistributed them into the new constituencies’ configuration. The goal was to achieve a
more proportionate electoral system and to abolish the binominal electoral system that has
ruled congressional elections for over two decades, under which the top two finishers in each
district are elected. The electoral reform also created an affirmative action framework for
women in order to increase their representation in Congress. The applicants challenged a
number of the bill’s provisions as unconstitutional. First, they argued that the redistribution of
parliamentary seats established in the law breached voting rights, such as the principle of the
equal value of citizens’ votes. Second, they challenged the provisions on primary elections and
the gender quota. The rule here is that either female or male candidates cannot exceed 60% of
the total candidates of a political party or electoral coalition. Therefore, in order to fulfil that
requirement, the nomination system of candidates, known as "primary elections®, is restricted by
law to 40% of the candidates. The applicants argued that this ruling unreasonably limits the

freedom of political parties to determine the structure of a primary election. Third, the



applicants challenged the rule that reduced the percentage of voters required to create a new
political party in a region, while maintaining the existing threshold for independent candidates.
They argued that these new requirements would breach the constitutional principle of equal
opportunities for independent and political parties’ candidates.

Il. The Constitutional Tribunal observed that the first question here is whether the
redistribution of electoral seats among the constituencies is unconstitutional for breaching the
principle of equal suffrage. The Tribunal recalled that the legislator has a broad competence to
establish the regulation and procedures for elections. Although there might be some over-
representation or under-representation of votes in some constituencies, those are justified by
considering the characteristics of the population distribution in the country, in particular for

———— —— those regions that have smaller populations. Second, the Tribunal held that, regarding primary

390

elections, there is no breach of the Constitution. The challenged rule is not unconstitutional,
because it still remains a voluntary election procedure for political parties and electoral
alliances, it is a temporary measure for the next five elections and it has a legitimate goal, since
it constitutes affirmative action that seeks greater equality in political participation between men
and women, Third, the Tribunal held that the law does not breach equality between
independent candidates and political parties’ candidates. Even though it provides more
flexibility concerning the creation of political parties, these are still ruled by the Law on political
parties, which imposes strict controls and requirements for the creation of parties. These are

burdens which are not placed on independent candidates.

(source: https://codices.coe.int/codices/results/precis/4FFE1A10-8E67-4050-37D0-08DC2250C81B)
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® Vienna Convention on Consular Relations 1963

Article 36 Communication and contact with nationals of the sending State

LWith a view to facilitating the exercise of cansular functions relating to nationals of the sending State:

{a) consular officers shall be free to communicate with nationals of the sending State and to have access to them.
Nationals of the sending State shall have the same freedom with respect to communication with and access to consular
officers of the sending State;

(b} if he so requests, the competent authorities of the receiving State shall, without delay, inform the consular post
of the sending State i, within its consular district, a national of that State is arrested or committed to prison or to custody
pending trial or is detained in any other manner. Any communication addressed to the consular post by the person arrested,
in prisan, custody or detention shall be forwarded by the said authorities without delay. The said authorities shall inform the
person concerned without delay of his rights under this subparagraph;

(c) consular officers shall have the right to visit a national of the sending State who is in prison, custody or detention,
to converse and correspond with him and to arrange for his legal representation. They shall also have the right to visit any
national of the sending State who is in prison, custody or detention in their district in pursuance of a judgement, Nevertheless,
consular officers shall refrain from taking action on behalf of a national who is in prison, custody or detention if he expressly
opposes such action.

(#u: https://image.mfa.go.th/mfa/0/6paMTaeSk9/NCCR_Eng,pdf)
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CRC-2016-3-003
a) CostaRica b) Supreme Court of Justice ¢) Constitutional Chamber d) 20/01/2016
e) 00788/16 f) @ h) Codices (Spanish)

Headnotes

Immigration and alien affairs are policies shaped by the States as they are sovereign.
Authorising the entry and exit of foreign nationals entails a great deal of discretionary power,
only limited by the fundamental rights enshrined in the Constitution. Detention or arrest of
illegal immigrants is part of that policy.

The right to have legal counsel for the immigration and deportation procedures may

be expressly waived. The right to have consular assistance recognised by international law

stands as a fundamental right and must be followed under the doctrine of the Inter-
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American Court of Human Rights. Cuban nationals can be deported to Cuba when expressly
consented in writing, otherwise they shall have the right to be deported to a third country or

released from detention centres.

Summary |

l. Three Cuban immigrants travelling to the United States of America were detained
by immigration officers after failing to demonstrate legal entry and legal permanence in
Costa Rica. After their administrative arrest a petitioner filed a writ of habeas corpus to
obtain protection of their constitutional rights and have them released. The Law of the
Constitutional Jurisdiction provides that any person can file a writ of habeas corpus in favour
of any other person’s right to freedom of movement or personal integrity. In this case, the
three Cubans constituted the aggrieved/injured party of the case.

l. The General Law on Migration and Alien Affairs authorises the administrative arrest
of illegal immigrants to help identify the detainees and to put the necessary cautionary
measures in place in accordance to their circumstances. The three Cubans were admitted in
Panama, crossed the border to Costa Rica and then travelled north to the Costa Rican-
Nicaraguan border. While still in Costa Rica they asked for the same provisional humanitarian
visa as other Cuban nationals had been accorded while staying for further travel
arrangements. Instead they were arrested.

The petitioner considered their arrest to be illegal, arguing they were object of

unequal treatment, denied the right to counsel and the right to have consular assistance.
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The Constitutional Chamber noted that legislation authorises the arrest of illegal
immigrants, while also providing the protections that the Constitution offers to all citizens, as
well as the protections offered by human rights treaties. The established jurisprudence of
the Constitutional Chamber holds that the arrest of undocumented migrants is a valid
measure for those who cannot demonstrate a regular migratory status (Decisions nos. 2000-
11076, 2000-2459, 1999-07366 and 2009-03648). But the measure must always be motivated,
moreover when deportation is intended. The immigration officers argued that the three
Cuban migrants had no ties to Costa Rica, that they had evaded all migratory controls and
stayed unlawfully in the country, which constituted valid reasons to accord their arrest. The
immigration officers therefore argued that they had found sufficient facts and legal reasons
to order the said administrative detentions.

The Constitutional Chamber did not find a violation of the equal protection clause.

Cuban migrants were extended-provisional-humanitarian-visas-as-they travelled from the ————
Costa Rican-Panama border, though the three Cubans did' not enter the country through
border controls. Their statements demonstrated they did not seek the exceptional transitory
visas at the Southern border, but had instead evaded all migratory controls until their
detention.

On the right to have legal counsel the Constitutional Chamber followed the Court’s
precedent no. 2012-10650 that holds the possibility to waive the said right. In this sense, the
authorities stated that the migrants were informed of their right to have legal assistance, but
all three waived their rights. On the right to consular assistance, the Constitutional Chamber
noted that such matter should follow the Advisory Opinion OC-16/99 of 1 October 1999 of
the Inter-American Court of Human Rights. Article 36.1.b and 36.1.c of the Vienna Convention
on Consular Relations provides sufficient grounds to deem its contents as a fundamental
right, not only to cover those individuals subjected to criminal proceedings, but also to those
under administrative detentions, all in accordance to the pro homine and pro libertate
principles of interpretation. According to the facts of the case, the Cubans stated their
interest to have consular assistance, which they did not receive, moreover no document was
produced to reveal that they were ever received it. This accounts o a failure of the
immigration officials to meet with these international standards.

Finally, the Constitutional Chamber stated that the three Cuban migrants could only
be deported once their written consent was expressly stated in writing. If they opposed such
measure, they were entitled to be deported to a third country within a month, or to be

released from detention. In the case, two accepted to be returned to Cuba, but the third
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refused. In such case, he was entitled to the protections set out in the Constitutional
Chamber’s previous Judgment no. 2016-00697. Hence, deportation to Cuba should be
prevented based on the Inter-American Commission on Human Rights 2014 annual report.
That report had revealed grave restrictions to political rights, freedom of expression,
restrictions on the freedom of movement and the lack of an independent judiciary.
Moreover, Article 72 of the Cuban Criminal Code is an unusual standard of law by pre-
criminalising conducts of persons according to their tendency to incur in crimes against the
socialist moral standards. Other reports from International Amnesty, Human Rights Watch,
and the lack of the basic United Nations Human Rights treaties, help reveal that if deported
to Cuba such basic fundamental rights will be in peril.

lI. Justice Rueda Leal dissented from the majority vote in the case on the argument

B of consular assistance. He followed the minority vote of Judge Oliver Jackson of the Inter-

— — American Court of Human Rights and distinguished whether Article 36.1.b of theVienna
Convention on Consular Relations (which provides that, upon detention, foreign nationals
must be informed that their consuls may assist them) should be treated as a fundamental
right. In context, the treaty should apply to criminal cases, whereas the instant case arises
from an administrative procedure, in which the Cubans concerned have waived their right to
legal counsel. Therefore, the right to have consular assistance is not in all cases also a
substantive restriction to the right of defence; on the contrary it may be counterproductive.
It is a right that cannot always be compared to a fundamental right, especially in an
administrative procedure where the right to defence has not been infringed, nor regarded as
unfair.

Thousands of Cuban citizens were encouraged to migrate to the United States of
America under the so-called "wet-foot/dry foot" policy, that gave legal residence status by
crossing US borders on foot, not by sea. In the years 2015-2016 this created a humanitarian
crisis in Costa Rica as thousands were prevented from travelling north by neighbouring
Central American countries to Mexico. Such policy was terminated on 12 January 2017 by
the President of the United States.

(source: https://codices.coe.int/codices/results/precis/E7307972-BAB1-4692-3842-
08DC225DC81B)
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“ The Constitution of The Republic of Lithuania, 1992

Article 29

All persons shall be equal before the law, courts, and other state institutions and officials.

Human rights may not be restricted; no one may be granted any privileges on the grounds of sex, race,
nationality, language, origin, social status, belief, convictions, or views.

F: https://lrkt.lt/en/about-the-court/legal-information/the-constitution/192}
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¢ Law on National Conscription 1996 (as amended in 2011)

Article 3 Exemption from Mandatory Military Service
The following citizens shall be exempted frem mandatory military service:

(1) persons, who are, under the established procedure, recognised as incapacitated or having limited capacity;

(2) the disabled; '

(3) persons, who, due to their state of health, were recognised as not fitting for mandatory military service by the
military medical examination commission <..>;

{4) persons, who have, under the procedure established by laws, been transferred to retirement;

{5) persons, who have nat fulfilled initial mandatory military service, when they reach 55 years of age, and those
who have acquired higher education in medicine, nursing or midwifaery — when they reach 60 years of age;

(6) women, with the exception of those who have declared in writing their willingness te become military
conscripts and (oi} who have acquired higher education in medicine, nursing or midwifery;

(7) priests of the religious communities and associations considered traditional in Lithuania and recognised by the state.
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LTU-2017-2-004

a) Lithuania b) Constitutional Court ¢) d) 04/07/2017 e) KT9-N7/2017 f) Exempting
p'riests from mandatory military service ¢) TAR (Register of Legal Acts), 11471, 04.07.2017
h) Codices {Lithuanian)

Headnotes

No one may refuse to fulfil the constitutionally established duties - including the duty of a
citizen to perform military or alternative national defence service — or to demand the
exemption from these duties on the grounds of his or her convictions, practised religion, or
belief.

Summary

48

. The Constitutional Court declared the provision of the Law on National Conscription
- to the extent that the provision sets out that priests of the religious communities and
associations considered traditional in Lithuania and recognised by the state are exempt from

mandatory military service — to be incompatible with the Constitution.

lIl. Under the Constitution, every citizen of the Republic of Lithuania has the right and
duty to defend the State of Lithuania against a foreign armed attack and must perform military
or alternative national defence service according to the procedure established by law. These
duties are the only duties of a citizen to the state that are expressis verbis consolidated in the
Constitution and arise from the citizenship of the Republic of Lithuania as a special legal

interrelationship between the state and its citizens.

According to the Constitution, alternative national defence service may be performed
instead of military service. The establishment of the constitutional institution of alternative
national defence service is connected with the constitutionally guaranteed freedom of
thought, religion, and conscience. In this ruling, the Constitutional Court noted that persons
who are not able to perform military service because of their religious or other convictions
have the right to perform alternative national defence service instead of military service in

accordance with the procedure established by law.

The Constitutional Court noted that a law may establish no conditions for exemption
from the constitutional duty of citizens to perform military service or alternative national
defence service that are unrelated to objective circumstances due to which the citizens

cannot perform this duty. Failure to comply with this requirement could be a denial of the



said constitutional duty of citizens and, at the same time, would prevent the establishment
of preconditions for the proper fulfilment of the constitutional right and duty of each citizen

to defend the state against a foreign armed attack.

The legislature may provide for the possibility of deferring the fulfilment of the
constitutional duty of citizens to perform military or alternative national defence service in
cases where the citizen is temporarily unable to perform this service because of the important
reasons specified in the law or because of possible injury to important interests of the person,

family, or society if such service were not deferred at a given time.

The Constitutional Court emphasised that a different constitutional status between

the churches and religious organisations that are traditional in Lithuania and other churches

and religious organisations as collective legal entities is not a denial of the prohibition,

ens,hLinecLlr:LA[t[cLeZQ,oﬁh&Cc;nsﬂtut[onrochisétimiaating,againstind'LVJdual&andfomg,ranting
them privileges on the grounds of, among other things, religion. Thus, under the Constitution,
the fact that certain churches and religious organisations are considered traditional does not
provide a basis for treating their members, including priests, differently from other citizens in

terms of the fulfilment of their constitutional duties.

The Constitutional Court noted that the neutrality and secularity of the state also
mean that, under the Constitution, a religion professed by a person does not constitute a
basis for exempting the person from the constitutional duties of a citizen to the state, including

the duty to perform military or alternative national defence service.

Assessing the impugned legal regulation, under which exemption from the
constitutional duty of a citizen to perform military or alternative national defence service is
granted by virtue of a certain social status of the person - being a priest of a religious
community or association that is considered traditional in Lithuania and is recognised by the
state, the Constitutional Court noted that the fact that a person is a priest of a church or
religious organisation (l.e. holds a certain social status relating to the professed religion) is not
related to any of the circumstances due to which citizens would be objectively unable to
perform the duty in question and which could constitutionally justify their exemption from

this duty.

The Constitutional Court noted that a different constitutional status between the
churches and religious organisations that are traditional in Lithuania and other churches and

religious organisations as collective legal entities may not serve as a basis for constitutionally
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justifying the exemption of priests of the churches and religious organisations that are
traditional in Lithuania from the constitutional duty held by them as citizens to perform

military or alternative national defence service.

(source: https://codices.coe.int/codices/documents/precis/1A0798A5-FB65-4TFA-3ACS-08DC225DC81B)
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® The Constitution of France, 1958

Article 2

The language of the Republic shall be French.

The national emblem shall be the blue, white and red tricolour flag.

The national anthem shall be La Marzeillaise.

The maxim of the Republic shall be “Liberty, Equality, Fraternity”,

The principle of the Republic shall be: government of the people, by the people and for the people.

Article 4
Political parties and groups shall contribute to the exercise of suffrage. They shall be formed and carry on their

activities freely. They shall respect the principles of national sovereignty and democracy.

They shall contribute to the implementation of the principle set out in the second paragraph of article 1 as provided

for by statute.

Statutes shall guarantee the expression of diverse opinions and the equitable participation of political parties and

groups in the democratic life of the Nation,

request,

Article 31
Members of the Government shall have access to both Houses. They shatl address either House whenever they so

They may be assisted by commissalres du Gouvernement,

Article 37 paragraph one

Matters other than those coming under the scope of statute law shall be matters for regulation.

(Fan: https/Awww.conseil-constitutionnel fr/sites/defaull/files/as/root/bank_mm/anglais/constiution_anglais_oct2009.pdf)
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@ Declaration of Human and Civic Rights, 1789

Article 4

Liberty consists in being able to do anything that does not harm others: thus, the exercise of the natural rights of
every man has no bounds other than those that ensure to the other members of society the enjoyment of these same rights.
These bounds may be determined only by Law.

Article 5

The Law has the right to forbid only those actions that are injuricus to society. Nothing that is mot forbidden by
Law may be hindered, and no one may be compelled to do what the Law dees not ordain,

Article 6

The Law Is the expression of the general will. All citizens have the right to take part, personally or through their
representatives, in its making. It must be the same for all, whether it protects or punishes. All citizens, being equal in its eyes,
shall be equally eligible to all high offices, public positions and employments, according to their ability, and without other
distinction than that of their virtues and talents,

Article 16

Any society in which no provision is made for guaranteeing rights or for the separation of powers, has no
Coenstitution.

Far: https://www.conseil-constitutionnel fr/en/declaration-of-hurnan-and-civic-rights-of-26-august-1789)

« Charter for the environment

Article 1
Everyone has the right to live in a balanced environment which shows due respect for health,
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Article 2

Everyone shall, in the conditions provided for by law, foresee and avoid the occurrence of any damage which he
or she may cause to the environment or, failing that, limit the consequences of such damage.

(Finn: https://www.conseil-constitutionnel.fr/en/charter-for-the-environment)
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FRA-2025-1-002

a} France b} Constitutional Council ¢) d) 20/03/2025 e) 2025-876 DC f) Framework
law on food sovereignty and generational renewal in agriculture ¢) Journal officiel de la

République francaise - Lois et Décrets (Official Gazette), 25.03.2025, no. 3 h) Codices (French)

Headnotes

In its Decision no. 2025-876 DC of 20 March 2025, referred to it under the framework law
on food sovereignty and generational renewal in agriculture, the Constitutional Council struck

down several provisions that contravened, in particular, the principle of separation of powers

26

and-the constitutional value of accessibitity and-intelligibitity of the taw (Articte 2), the principte
of equality before the law (Article 4), the principle of legality of offences and penalties (certain
provisions of Article 31) and the requirements of Articles 1 and 3 of the Environmental Charter

{certain provisions of Article 48),

Sumnmary

l. In its decision of 20 March 2025, the Constitutional Council ruled on the framework law
on food sovereignty and generational renewal in agriculture, which had been referred to it by

sixty members of parliament.

* The Council was specifically asked to rule on an article of the referred law providing
that public policies and regulations affecting agriculture and fisheries should be based on the
principle of ‘non-regression of food sovereignty’. The applicants argued that these provisions,
which they criticised as vague and overly broad in scope, violated the principle of separation of
powers by hindering the exercise of the powers conferred on the regulatory authority by the

Constitution.

ll. The Constitutional Council recalled the constitutional objective of accessibility and
intelligibility of the law provided for in Articles 4, 5, 6 and 16 of the 1789 Declaration of the

Rights of Man and of the Citizen, which requires the legislature to adopt provisions that are



sufficiently precise and unambiguous. It also based its decision on the principle of the separation
of powers in Article 16 of the 1789 Declaration and the division of powers between the
Government and Parliament. The Constitutional Council ruled that the principle of non-
regression established by the contested provisions is binding on the regulatory authority and
that these provisions have the effect of making compliance with this principle dependent on a
systematic assessment of the effect of public policies or regulatory texts by reference to the
‘agricultural potential of the Nation’. Furthermore, by providing that such a principle applies in
all matters and is binding on all regulatory texts solely on the grounds that they may have an
‘impact’ on agriculture and fisheries, the Constitutional Council considered that these provisions
are likely to impede the exercise of the regulatory power in the area recognised by the first

paragraph of Article 37 of the Constitution. It therefore declared them unconstitutional on the

o7

grounds that they fail to recognise the constitutional objective of accessibility and intelligibility

of the law and the principle of separation of powers,

* The Council was also asked to rule on certain provisions of the law aimed at excluding
fish farms from the scope of the authorisation or declaration regime applicable to installations,
structures, works and activities (hereinafter, ‘IOTA’) because of their effects on the aquatic
environment and water resources. The applicants considered that, by exempting fish farms from
the legal rules and requirements applicable to IOTA, these provisions violated Articles 1 and 3
of the Environmental Charter, which provide that everyone has the right to live in a balanced
and healthy environment and that everyone must prevent any damage they may cause to the

environment or, failing that, limit the consequences thereof.

The Constitutional Council pointed out that facilities covered by IOTA may be subject to
authorisation or declaration, depending on the dangers they present and the seriousness of their
effects on water resources and aquatic ecosystems. It noted that facilities classified for
environmental protection (hereinafter, ‘ICPE’) may also be subject to a specific authorisation,
registration or declaration regime. The Council emphasised that the contested provisions are
intended to exempt all fish farms from the IOTA regime and that the legislature sought to
encourage the development of fish farming by simplifying the regulatory framework in order to
contribute to the objective of food sovereignty. The Council ruled that fish farms are likely to

harm the environment and that, by allowing certain fish farms to be exempt from any regime



protecting against damage to the aquatic environment, the legislature deprived the
constitutional requirements arising from Articles 1 and 3 of the Environmental Charter of legal

guarantees. Paragraph IV of the referred article was therefore declared unconstitutional.

(f https://codices.coe.int/codices/documents/precis/58133733-87FD-4E8A-0CBO-
08DDD4C91BE4)
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luunma1u “Food Sovereignty: A New Rights Framework for Food and Nature?”
(Environment and Society: Advances in Research 2, 2011) s¥y31tun1susequuugdine
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New Rights Framework for Food and Nature?. Hannah Wittman, p. 87-105.)
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Tuniisdo “Guide to Latin in International Law” (2™ Edition) (Oxford University Press, oolok)
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