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® Constitution of the Republic of Albania, 1998 (as Amended to 2015)

Article 2

1. Sovereignty in the Republic of Albania belongs to the people.

etc.

Article 151

1. A law approved by referendum is promulgated by the President of the Republic.

2. Issues related to the territorial integrity of the Republic of Albania, limitations of fundamental human rights and
freedoms, budsget, taxes, financial obligations of the state, declaration and abrbgation of the state of emergency, declaration of
war and peace, as well as amnesty, cannot be voted upon in a referendum.

3. A referendum upon the same issue cannot be repeated before 3 years have passed since it was held.

(i https://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL-REF(2016)064-)

* The Electoral Code of the Republic of Albania

Article 126 Initiative for a General Referendum

etc,

3. A request to repeal part of a law may be made, but only if the remainder of the law is self-sufficient.
ete.

(fan: https://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CEL-EL(2007)009-e)
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ALB-2003-3-004

a) Albania b) Constitutional Court ¢) d) 19/11/2003 e) 31 f) Constitutionality of
referenda ¢) Fletore Zyrtare (Official Gazette), 94/03, 4160 h) Codices (English)

Headnotes

The Constitution allows for the exercise of the sovereignty of the people by
referendum as long as that exercise is not contrary to the legislative process. A referendum
does not constitute an alternative to the legislative process of the Assembly. It is an instrument
for the integration and stimulation of the legislative process of the Assembly, where in a
particular case there is a risk that the principle of compliance of the will of the parliamentary
majority with that of the majority of the people may not be respected.

Regulating the system of social security falls under the exclusive competence of the
' lawmmaker, which has to pay special attention to the limits laid down by the Constitution and
the duty to respect the fundamental rights of citizens. The Court particularly referred to the
constitutional restriction on holding a general referendum on the abrogation of part of a law
in cases where the remaining part of that law is incapable of standing independently of the
part abrogated.

In such cases, the abrogation of part of the law would create a legal vacuum putting
the lawmaker under the obligation to fill that legal vacuum (even against its will). If this
situation were to become very frequent, it would infringe the very principle of parliamentary
democracy. The restriction in question aims at protecting the rule of taw and the principle of
legal security because requiring the law to remain applicable even after the abrogation of
' some of its parts serves the purpose of legal security.

Summary

53,000 electors submitted a request to the Constitutional Court. The request
concerned the constitutionality of a referendum on the abrogation of some provisions of the
law on social security increasing the age for obtaining an old-age pension (for men from 60 to
65 years of age and for women from 55 to 60 years of age). As to the constitutionality of the
request, the Constitutional Court found that it was necessary to clarify three main issues.

1. The first issue concerned whether it was legitimate for the appellants to hold a
general referendum. In that respect, the Constitutional Court used the principles of
representative democracy as a basis. It pointed out that referenda are connected with the
principle of the sovereignty of the people (Article 2.1 of the Constitution), which is exercised
either directly or indirectly through its representatives. Instruments of direct democracy are
not considered as amounting to a power competing with that of the representative bodies,



-
.

but as instruments used to avoid the representatives' lack of action or to balance that lack of
action. The Constitution allows for the exercise of the sovereignty of the people by
referendum, as long as that exercise is not contrary to the legislative process. The Court held
that a general abrogative referendum could be initiated only by the signatures of at least
50,000 of citizens eligible to vote, whereas a referendum on the proposal and the adoption
of a draft-law could be held only upon the consent of the Assembly of Albania. The reason
for that restriction is to avoid a situation where referenda become a frequent phenomenon,
since they would then compete with the parliamentary legislative process of the Assembly.
Such a situation would not be in conformity with the above-mentioned fundamental
constitutional principle. Therefore, the Constitution and Electoral Code have set out criteria
for holding referenda, such as: a minimum number of initiators (50,000 of electors), exclusion

of some categories of issues, etc.

2. The Constitutional Court also examined whether the law on which the referendum
was to be held fell into the category of laws that were not allowed to be included in a
referendum by the Constitution. Article 151.2 of the Constitution sets out that a referendum
cannot be held on issues regarding the state budget, taxes and financial obligations. Although
it appeared that the law in question did not fall into one of those specific categories, that law
and its effects were directly related to the state budget. The social security system is an "open”
system subject to changes and improvements due to the variable social and economic
conditions. That system functions on the basis of employér—employee contributions in favor
of beneficiaries. Any changes to the relation of contributors-beneficiaries have an effect on
the state budget, because in cases where the contributions to the social security fund fall
under the amount necessary to cover the beneficiaries, the difference is covered by the state
budget. [t is the state that regulates the relationship between these categories and guarantees
the social security fund in the event of bankruptcy. In the case in guestion, increasing the age
for obtaining an old-age pension would bring about the gradual increase in the number of
contributors and decrease in the number of beneficiaries, which would lead to improvements
in the social security system for future generations of pensioners.

3. The third issue concerned the constitutional restriction on holding a referendum on
the abrogation of some parts of a law in cases where the remaining part of that law is incapable
of standing independently of the part abrogated and would therefore not be applicable
(Article 126.3 of Electoral Code). According to the Constitutional Court, that restriction
conformed to the constitutional principle of representative democracy. The appellants limited
their request to only the abrogation of provisions related to the age increase. But, the
abrogation of those provisions would affect the part of the law concering the calculation of
the number of years worked and the amount to be allowed by social security too. That part
could not be self-executing in the event of the abrogation of the above-mentioned provisions.



For those reasons, the Constitutional Court considered that the request for holding a
general referendum on the abrogation of the provisions in question was not in conformity
with the Constitution.

(source: https://codices.coe.int/codices/results/precis/38CFDTBD-41ED-4CC9-26A5-08DC2250C81B)
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b Korea {Republic of)'s Constltution of 1948 with Amendments through 1987
Article 1
Etc.

2. The sovereignty of the Republic of Korea shall reside in the people, and all state authority shall emanate from
the people.

(https://www.constituteproject.org/constitution/Republic_of Korea 1987.pdf)
® Public Official Election Act 1994

Article 37 (Preparation of Electorat Register)

(1) Whenever an election is held, the head of Gu (including the head of Gu other than an autonomous Gu},
the head of Si (referring to the head of Si in which no Gu is established), and the head of Gun {hereinafter referred to as the
head of Gu/Si/Gun ) shall survey persons who have the right to vote {including forelaners under Article 15

Article 38 (Absentee Reporting}

{1) Any person wha cannot vote at a polling place in the election day as a resident in Korea (excluding a foreigner
under Article 15 (2) 3) who is entitled to be enrolled in the electoral register may make an absentee report in writing to the
head of Gu/Si/Gun in the period for preparation of the electoral register. In such cases, any absentee report by mail shall be
made by registered mail and such postal charges shall be borne by the State or the relevant local government.

{https://aceproject.org/ero-en/regions/asia/KR/korea-republic-of-public-official-election-act/view)
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KOR-2010-1-001

a) Korea, Republic b) Constitutional Court ¢} d) 28/06/2007 e) 2004Hun-Ma644,
2005Hun-Ma 360 (consolidated) f) Right to vote for nationals residing abroad ¢} 19-1 KCCR,
Korean Constitutional Court Report (Official Digest), 859 h) Codices (English)

Headnotes

In order to be eligible to file a complaint with the Constitutional Court, the applicant
must have suffered harm. Article 37.1 of Public Official Election Act (POEA) deprives Korean
nationals living abroad who cannot register as residents, of the right to be enlisted in the
electoral register. Article 38.1 of the POEA adds the requirement of domestic residence to the
- requirements for exercising the right to vote, thereby making it impoSsible for those fesiding
overseas to vote. Therefore, Article 38.1, in conjunction with Article 37.1, denies Korean nationals
living abroad their right to vote. Exercising the right to vote, a political right to realise the
principle of popular sovereignty, functions bofh as an important mirror of people's wishes on
matters of State and as a means of control over State power via periodical elections. Any
legislation that restricts the right to vote can only be justified by the existence of unavoidable
and defined reasons. Reasons such as an obscure and intangible risk, technical problems or
obstacles which can be overcome through the effort of government are not valid reasons for

the imposition of restrictions on the right to vote.

Summary

| l. The applicants, Korean nationals holding Japanese or United States or Canadian green
cards asked the Constitutional Court to assess the constitutionality of provisions of the Public
Official Election and Prevention of Election Irregularities Act (POEA) and the National Referendum
Act (the Provisions). They expressed concem that these provisions prevented people from voting
(themselves included} if they lived outside Korea and were not able to register on the electoral
roll. Under the provisions, those wishing to exercise their rights to vote in the presidential
elections, parliamentary elections, local elections and national referendums as well as their
rights to stand for election must be registered as residents. Voting in absentia is only permissible

for those who reside in Korea.
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[l. The Constitutional Court, in a unanimous decision, found the provisions to be in
breach of the Constitution. In regard to justiciability, the Court ruled that, taking into account
the characteristics of elections along with the objectives of the applications, the complaint can
be viewed as contesting in advance applicants’ infringements of fundamental rights that the
applicants will suffer through their inability to participate in future elections (that is to say,
infringements of basic rights that are certain to occur in the future). In this case, the issue of the
timely filing of complaints, which applies to cases stemming from events that have already
taken place, does not arise. The Court found that if the Korean Government is able to use the
registration system for Korean nationals abroad and the reporting system for Korean nationals
abroad living in Korea, the danger that North Korean nationals and Japanese Koreans with North
. Korean citizenship become eligible to exercise the right to vote can be prevented. Furthermore,
the danger of unfair elections, which may arise from allowing Korean nationals residing abroad
to vote, can be eliminated by imposing an appropriate limitation on the election campaign
abroad, introducing ways of identifying voters and restricting the spending of campaign funds
before and afterwards.

Ex post facto control may be achieved by putting matters on trial. In this international
era, when more and more Korean nationals are emigrating to foreign countries, the Court ruled
that the fact that they have done so voluntarily is not a justifiable reason to deny them the
exercise of the right to vote, which is a fundamental right available to every citizen. The
Government has prime responsibility for guaranteeing the fairness of elections. Any technical
problems in managing overseas elections can be overcome through the innovation of
information and communications technology. The Court also held that the potential for the
avoidance of military service and payment of taxes cannot be used as a reason to deny the right
to vote of Korean nationals abroad. Under Article 1.2 of the Constitution, status dees not
depend on obligation. Furthermore, Korean nationals residing abroad are exempt from the duty
to pay taxes by virtue of the agreement on the payment of double taxation. They are not in
violation of their duties. Some Korean nationals living abroad, including women, are not
concerned with military service.

The Court concluded that the statutory provisions at issue in this case, which make

registering as a resident a prerequisite and a determining factor for eligibility for the right to vote,

13



héve no just legislative purpose. They are therefore in breach of the right to vote, the right to

equality of Korean nationals abroad, and the principle of universal suffrage.
(source: httpsi//codices.coe.int/codices/docurnents/precis/T4F6865C-FD24-4D4C-200D-08DC225DC81B)
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® The Constitution of Ukraine

Article 1 The judicial power is vested exclusively in courts.

Article 2

The sovereignty of Ukraine extends throughout its entire territory.

Ukraine is a unitary state.

The territory of Ukraine within its present border is indivisible and inviolable,

Article 5

Ukraine is a republic.

The people are the bearers of sovereignty and the only source of power in Ukraine.

The people exercise power directly and through bodies of state power and bodies of local self-government,

The right to determine and change the constitutional order in Ukraine belengs exclusively to the people and shall
not be usurped by the State, its bodies or officials.

No one shall usurp state power,
Article 8
In Ukraine, the principle of the rule of law is recognised and effective.

The Constitution of Ukraine has the highest legal force. Laws and other normative legal acts are adopted on the
basis of the Constitution of Ukraine and shall conform to it.

The norms of the Constitution of Ukraine are norms of direct effect. Appeals to the court in defence of the
canstitutional rights and freedoms of the individual and citizen directly on the grounds of the Constitution of Ukraine are
guaranteed.

Article 17.1 To protect the sovereignty and territorial indivisibitity of Ukraine, and to ensure its economic and
informational security are the most important functions of the State and a matter of concern for all the Ukrainian people.

Article 19.2 Bodies of state power and bodies of local self-government and their officials are obliged to act only
on the grounds, within the limits of authority, and in the manner envisaged by the Constitution and the laws of Ukraine.

Article 38.1 Citizens have the right to participate in the administration of state affairs, in All-Ukrainian and local
referendums, to freely elect and to be elected to bodies of state power and bodies of local self-government.

Article 69 The expression of the will of the people is exercised through elections, referendum and other forms of
direct democracy.

Article 73 Issues of altering the territory of Ukraine are resolved exclusively by an All-Ukrainian referendum.
Article 85

The authority of the Verkhovna Rada of Ukraine cormprises:

(1...
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(2} instituting an All-Ukrainian referendum on issues referred to in Article 73 of this Constitution;
(3} adopting laws;
etc.
Article 92
The following are determined exclusively by the laws of Ukraine:
(18) the legal regime of the state border;
(20) the organisation and procedure for conducting elections and referendums;
Article 132

The territorial structure of Ukraine is based on the principles of unity and indivisibility of the state territory,

the combination of centralisation and decentralisation in the exercise of state power, and the balanced socic-economic

development of regions that takes inte account their historical, econemic, ecolosical, geographical and demographic

characteristics, and ethnic and cultural traditions.

Article 133

The systern of the administrative and territorial structure of Ukraine is composed of the Autonomous Republic of

Crimnea, oblasts, districts, cities, city districts, settlements and villages.

Ukraine is composed of the Autonomous Republic of Crimea, Vinnytsia Oblast, Volyn Oblast, Dnipropetrovsk Oblast,

Donetsk Oblast, Zhytomyr Oblast, Zakarpattia Oblast, Zaporizhia Oblast, Ivano-Frankivsk Oblast, Kyiv Oblast, Kirovohrad
Oblast, Luhansk Ob last, Lviv Oblast, Mykolalv Oblast, Odesa Oblast, Poltava Oblast, Rivne Cblast, Sumy Oblast, Ternopil
Oblast, Kharkiv Oblast, Kherson Oblast, Khmelnytskyi Oblast, Cherkasy Oblast, Chernivtsi Oblast and Chemihiv Oblast, and
the Cities of Kyiv and Sevastopol.

The Cities of Kyiv and Sevastopol have special status that is determined by the laws of Ukraine.
Article 134

The Autonomous Republic of Crimea is an inseparable constituent part of Ukraine and decides on the issues

ascribed to its competence within the limits of autherity determinad by the Constitution of Ukraine.

Article 135

The Autonomous Republic of Crimea has the Constitution of the Autonomous Republic of Crimea that is adopted

by the Verkhovna Rada of the Autonomous Republic of Crimea and approved by the Verkhovna Rada of Ukraine by no less

than one-half of the constitutional composition of the Verkhovna Rada of Ukraine.

Norrnative legal acts of the Verkhovna Rada of the Autonomous Republic of Crimea and decisions of the Council -

of Ministers of the Autonomous Republic of Crimea shall not contradict the Constitution and the laws of Ukraine and are

adopted in accordance with the Constitution of Ukraine, the laws of Ukraine, acts of the President of Ukraine and the Cabinet

of Ministers of Ukraine, and for their execution,

Article 137

The Autonomous Republic of Crimea exercises narmative regulation on the following issues;
agriculture and forestry,;

land reclamaticn and mining;

public werks, crafts and trades; charity;

city construction and housing management;

tourism, hotel business, fairs;

museurns, libraries, theatres, other cultural establishments, historical and cuttural preserves;
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public transportation, rcadways, water supply;
hunting and fishing;
sanitary and hospital services.

For reasons of nonconformity of normative legal acts of the Verkhovna Rada of the Autonomous Republic of Crimea
with the Constitution of Ukraine and the laws of Ukraine, the President of Ukraine may suspend these normative legal acts
of the Verkhovna Rada of the Autonomous Republic of Crimea with a simultaneous appeal to the Censtitutional Court of
Ukraine in regard to their constitutionality.

Article 138
The competence of the Autonomous Repubilic of Crimea comprises:

1) designating elections of deputies to the Verkhovna Rada of the Autonomous Republic of Crimea, approving the
composition of the electoral commission of the Autonomous Republic of Crimez;

3) managing property that belones to the Autonomous Republic of Crimea;

4) elaborating, approving and implementing the budget of the Autonomous Republic of Crimea on the basis of the
uniform tax and budget policy of Ukraine;

5) elaborating, approving and realising programmes of the Autonomous Republic of Crimea for socio-economic and
cultural developrment, the rational utilisation of nature, and environmental protection in accordance with national
programmes;

6) recognising the status of localities as resorts; establishing zones far the sanitary protection of resorts;

7) participating in ensuring the rights and freedorns of citizens, national harmony, the promotion of the protection
of legal order and public security;

8) ensuring the operation and development of the state language and national languages and cultures in the
Autonomous Republic of Crimea; protection and use of historical monuments;

9) participating in the development and realisation of state programmes for the return of deported peoples;

10) initiating the introduction of a state of ermergency and the establishment of zones of an ecological emergency
situation in the Autonomous Republic of Crimea or in its particular areas.

Other powers may also be delegated to the Autonomous Republic of Crimea by the laws of Ukraine.

(ﬁ 17 httpsy/eodices.coeint/codices/documents/constitution/CB430008-D00F-4AS 5-AAOE-2ACEBTADATAS lang=engHa2af1 2448
-0420-447f-4577-08dc0d 39b46¢)
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Article 81 Participation in Constitutional Proceedings

Where an issue Is to be considerad concerning the conformity with the Constitution of Ukraine (constitutionality)
of the questions proposed to be put to an all-Ukrainian referendum on a popular initiative, the Court shall engage
a representative or representatives of an all-Ukrainian referendum initiative group in constitutional proceedings.

The Court may engage, where necessary, representatives of political parties and public associations in constituticnal
proceedings.

(Fa: https://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL-REF(2022)G04-¢)

© European Charter of Local Self-Government

Article 4 - Scope of local self-government

1. The basic powers and responsibilities of local authorities shall be prescribed by the constitution or by statute,
However, this provision shall not prevent the attribution to local autherities of powers and responsibilities for specific
purposes in accordance with the law.

2. Local authorities shall, within the limits of the law, have full discretion to exercise their initiative with regard to
any matter which is not excluded from their competence nor assigned to any other authority.

etc.
(Fn: https://rm.coe.int/european-charter-for-local-self-govermnment-english-version-pdf-a6-59-p/16807198a3)
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UKR-2014-1-002

a) Ukraine b) Constitutional Court <) d) 14/03/2014 e} 2-rp/2014 f) Conformity
with the Constitution (constitutionality) of the Resolution of the Verkhovna Rada of the
Autonomous Republic of Crimea "On conducting all-Crimean Referendum" (case on conducting
local referendum in the Autonomous Republic of Crimea) g} Ophitsiynyi Visnyk Ukrayiny
(Official Gazette) h) Codices (Ukrainian)

Headnotes

The Constitution upholds the principles of territorial indivisibility and inviclability. These
principles are violated when the territory’s borders are narrowed down, or when any subject of
- its composition has been withdrawn or when- the status of the administrative and territorial unit

has been altered by means of conducting a local referendum.

Summary
. The Parliament (Verkhovna Rada) of the Autonomous Republic of Crimea drafted the
Resolution "On conducting all-Crimean referendum” no. 1702-6/14 dated 6 March 2014
(hereinafter, the "Resolution") which provided to:
— join the Russian Federation as its subject;
— designate all-Crimean referendum on 16 March 2014 (including the city of Sevastopol),
at which to pose the following alternative questions:
"1. Are you in favour of the reunification of Crimea with Russia as a subject of the
Russian Federation?
2. Are you in favour of restoring the 1992 Constitution and the status of Crimea as a
part of Ukraine?"
— approve the text of the paper ballot for the referendum held on 16 March 2014 and
to establish that the ballot shall be printed in Russian, Ukrainian and Crimean Tatar languages;
- approve the Provisional Regulations on the referendum;
- establish the Commission of the Autonomous Republic of the Crimea to conduct the

referendum; and
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— appeal to President of the Russian Federation and to the State Duma of the Federal
Assembly of the Russian Federation to initiate the procedure to join the Russian Federation as
its subject.

II. After reviewing the constitutionality of the Resolution, the Constitutional Court made
the following decision.

The Constitution proclaims that the sovereignty of Ukraine extends throughout its entire
territory, and the components of state sovereignty are the indivisibility and inviolability of the
territory of Ukraine within its present borders. The protection of sovereignty and territorial
indivisibility are the most important state functions, which concern all citizens (Articles 2 and
17.1 of the Constitution).

The citizens’ will is expressed through elections, referendum and other forms of direct
democracy. Citizens possess the right to participate in the administration of state affairs and vote
at the all-Ukrainian referendum and local referendums (Articles 38.1 and 69 of the Constitution).

The all-Ukrainian referendum has nationwide importance, as the result reflects the
destiny of Ukrainians - citizens of all nationalities. Local referendum resolves exclusively the
issues ascribed to the competence of the bodies of local self-government of the respective
administrative and territorial unit.

The system of the administrative and territorial structure of Ukraine is composed of the
Autonomous Republic of Crimea, oblasts, districts, cities, city districts, settlements and villages
{Article 133.1 of the Constitution). According to Article 133.2 of the Fundamental Law of Ukraine,
the Autonomous Republic of the Crimea and the city of Sevastopol are part of Ukraine.
However, they have a separate administrative and territorial structure within Ukraine. Sevastopol,
which is accorded special status by law, is not a part of Crimea.

The Constitutional Court stresses that the Constitution established principles of
indivisibility and inviolability of the territory of Ukraine within its present borders and the
sovereignty of Ukraine throughout its entire territory. Contravention of such constitutional
principles occurs in the following cases: narrowing of the present borders, withdrawing any
subject of the administrative and territorial structure of Ukraine from its composition, and
altering the constitutionally stipulated status of the administrative and territorial unit, namely
Crimea and Sevastopol, as inseparable constituent part of Ukraine by means of conducting a

local referendum.
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‘ The issues of altering the territory of Ukraine are resolved exclusively by the all-Ukrainian
referendum (Article 73 of the Constitution). The designation of the referendum on the issues, as
determined by Article 73 of the Constitution, belongs to the authorities of the Verkhovna Rada
(Article 85.1.2 of the Fundamental Law).

_ Crimea is inseparable constituent part of Ukraine. Within the limits of its authorities as
determined by the Constitution, Crimea decides issues ascribed to its competence (Article 134
of the Constitution).

The constitutional status of Crimea corresponds to the European Charter of Local Self-
Government, ratified by the Law of Ukraine, no. 452/97-VR dated 15 July 1997. According to the
law, the basic powers and responsibilities of local authorities shall be prescribed by the
- constitution or by statute. Also, local authorities shall, within the Llimits of the law, have full
discretion to exercise their initiative with regard to any matter neither excluded from their
competence nor assigned to any other authority (Article 4.1 and 4.2).

Pursuant to the Constitution of Ukraine, the competence of Crimea comprises organising
and conducting local referendums (Article 138.1.2) determined by the law of Ukraine (Article
92.1.20).

The Constitutional Court reviewed the Verkhovna Rada of Crimea’s Resolution, which
envisages joining the Russian Federation as its subject. It considered the appeal to the President
of the Russian Federation and to the State Duma of the Federal Assembly of the Russian
Federation on the initiation of the procedure to join the Russian Federation as its subject, and
submission of the above issues for the referendum. The Court ruled that the Resolution violated
the constitutional principle of the territorial indivisibility of Ukraine and went beyond the limits
of its competence. Thus, the Resolution does not correspond to Articles 1, 2, 5, 8, 19.2, 73,
85.1.3, 92.1.13, 92.1.18, 92.1.20, 132, 133, 134, 135, 137 and 138 of the Constitution.

The Resolution also contradicts the fundamental principles of state sovereignty and
territorial indivisibility. The principles are embedded in international legal acts, particularly the
principle of mutual respect for each state’s sovereignty, which inctudes political independence
and the possibility to alter borders in accordance with international law peacefully or by
agreement. As a result, member states shall refrain from violation of territorial indivisibility or
political independence of any state, and the use of force or assault or any other way

incompatible with the purposes of the United Nations. They should also refrain from actions
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directed against territorial indivisibility or unity of any member state (Charter of the United
Nations, Final Act of the Conference on Security and Co-operation in Europe of 1975, Framework
Convention for the Protection of National Minorities of 1995).

Under the Resolution, the Council of Ministers of Crimea shall organise financial, logistical
and other provision to conduct the referendum. Given that the Resolution contradicts the
Constitution of Ukraine and according to Article 81.2 of the Law of Ukraine "On the Constitutional
Court of Ukraine", the activity of all bodies established to fund and conduct this referendum
shall be terminated, and the ballot papers and campaign materials shall be destroyed.

lll. Judges O.Serheichuk and O.Tupytskyi attached their dissenting opinion.
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apenza lumsdaiszeudidanioaunsodaiiivhusaueunilmssdgioiiosunuueeigils wasarstisu ol waves
Ussruidmdabiinaynuseandunussgs Eviuloyadindlnodiua)
(@a: https:/Awww.gov.si/en/topics/referendum-popular-initiative-and-the-european-citizens-initiative/)
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(Fn: https://www.nhs.ulv/tests-and-treatments/euthanasia-and-assisted-suicide/)
¢ The Constitution of the Republic of Slovenia

Article 2

Slovenia is a state governed by the rule of law and a social state.

Article 17 (Inviolability of Human Life)

Human life is inviolable, There is no capital punishment in Slovenia.

Article 34 (Right to Personal Dignity and Safety)

Everyone has the right to personal dignity and safety.

Article 35 (Protection of the Rights to Privacy and Personality Rights)

The inviolability of the physical and mental integrity of every person and his privacy and personality rights shall be
guaranteed.

Article 43 (Right to vote)

etc.
Every citizen who has attained the age of eighteen years has the right to vote and be elected.
etc.

IV. ORGANISATION OF THE STATE

a) The National Assembly

Article 86 {Decision-making)

The National Assembly may pass decisions if a majerity of deputies are present at the session. The National Assembly
adapts laws and other decisions and ratifies treaties by a majority of votes cast by those deputies present, except where a
different type of majority is provided by the Constitution or by law.

(Fa: https://www.varuh-rs.si/en/about-us/legal-framework/the-constitution-of-the-republic-of-slovenia)
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* Referendum and People's initiative Act
3, CONSULTATIVE REFERENDUM
Article 26
The National Assembly may call a consultative referendum on issues within its competence that are of broader
impertance to citizens.
(Fan: https://pisrs.si/preeledPredpisazid=ZAK0324)
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SLO-2025-2-002

a) Slovenia b) Constitutional Court ¢} d) 30/05/2024 e) U--60/24 f) ¢
radni list RS (Official Gazette), 48/24 h) Codices (English, Slovene)

Headnotes

The consultative referendum is a non-binding instrument of direct democracy that is
not enshrined in the Constitution but is regulated by law. The National Assembly enjoys
considerable freedom in both the application of the consultative referendum and the
formulation of the referendum question, and review by the Constitutional Court is accordingly
restrained. The Constitutional Court is only competent to review the consistency of the
procedure for adopting ordinances calling a consultative referendum with the Constitution
- and laws, but not with the Rules of Procedure of the National Assembly. The review of the
content of an ordinance calling a consultative referendum, i.e. the referendum question, is
limited primarily to whether the referendum was called on an issue within the competente

of the National Assembly that is of broad importance to the citizens.

The referendum guestion in a consultative referendum must clearly define the area
and subject matter of the statutory regulation with regard to which the consultative
referendum was called. Allegations that the statutory regulation that might be adopted
following a consultative referendum would be unconstitutional cannot substantiate the

unconstitutionality of the referendum question.
Summary

l. Upon a request of a group of deputies of the National Assembly, the Constitutional
Court reviewed the constitutionality and legality of the ordinance on the calling of a
consultative referendum on the regulation of the right to assistance in the voluntary
termination of life. The applicants alleged that the procedures for the adoption of the
challenged ordinance were carried out in serious violation of the Rules of Procedure of the
National Assembly and that the ordinance was in contravention of several provisions of the

Constitution.

Il. The Constitutional Court first explained the main characteristics of a consultative
referendum as an institution of direct democracy that is not regulated by the Constitution but

was introduced by the legislature by the Referendum and Popular Initiative Act. The National
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Assembly is not bound by the outcome of a consultative referendum and is not obliged to
observe it in its subsequent decision-making. A consultative referendum produces no legal
effects and does not impose any rights or obligations on tegal entities. Unlike in the case of
referenda with binding legal force, where the voters temporarily assume the competence of
the representative body, in the case of consultative referenda, parliament retains its function
as an independent legislative body. Therefore, in its review, the Constitutional Court is not

bound by its case law concerning legislative referenda that have hinding legal force.

The Constitutional Court then clarified that it is not competent to review whether an
ordinance calling a consultative referendum was adopted in accordance with the Rules of
Procedure of the National Assembly insofar as they govern the procedure for calling a
consultative referendum, as this part of the Rules of Procedure of the National Assembly
entails the legislature’s autonomous rules,” which do not have the legal character of a
regulation. The National Assembly enjoys a wide margin of appreciation regarding the calling
of a consultative referendum, and the review by the Constitutional Court is limited in particular
to the questions of whether the deputies had an opportunity to exercise their office (the
Article 43.2 of the Constitution) and whether the ordinance was adopted by the necessary
majority (Article 86 of the Constitution). The review of the content of an ordinance calling a
consultative referendum, i.e. the referendum question, is limited primarily to the question of
whether the referendum was called on an issue within the competence of the National
Assembly that is of broad importance to the citizens (Article 26 of the Referendum and Popular
Initiative Act and Article 2 of the Constitution). The Constitutional Court is therefore not
competent to review the consistency of the procedure for adopting ordinances of the National
Assembly calling a consultative referendum with the Rules of Procedure of the National
Assembly, but it is competent to review the consistency of such ordinances with the

Constitution and laws.

With regard to the ordinance in question, the applicants also challenged the
simultaneous holding of elections and a referendum. The Constitutional Court recalled that
in Decision no. U--304/96, 7 November 1996 (Official Gazette RS, no. 68/96), it already held
that a consultative referendum could be called on the same day as elections, since voters
are capable of voting responsibly in both elections and a referendum on the same day. It
further held that the intertwining of election and referendum campaigns in no way

undermined the right to vote and clarified that the calling of a referendum and an election
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on the same day may increase voter turnout, but that this consequence is not in itself
unconstitutional, and the simultanecus holding of a consultative referendum and elections

cannot entail its abuse.

In its review of the content of the ordinance, the Constitutional Court held that the
requirement that the referendum question in a consultative referendum be clear and that its
content be determined with sufficient certainty is satisfied if the referendum question allows
for the identification of the area of regutation within the legislature’s competence that the
referendum relates to and if the subject matter of the possible future statutory regulation can
be clearly defined. It confirmed that the referendum at issue related to the right to assistance
in the voluntary termination of life. It noted that there exist several different forms of the
voluntary termination of life, which could result in great differences in the content of the
- possible future statutory regulations adopted on the basis of the outcome of the consultative
referendum. However, neither Article 2 of the Constitution nor any other provision of the
Constitution requires that a referendum question must already indicate the specific future
statutory regulation in respect of which the consultative referendum has been called. Since
the outcome of a consultative referendum produces neither direct nor indirect legal effects
and therefore does not impose any rights or obligations on legal entities, the National
Assembly enjoys considerable freedom in both the application of the consultative referendum
and the formulation of the referendum question, and the review by the Constitutional Court
is accordingly restrained. Therefore, the challenged ordinance was not inconsistent with the

principle of clarity and precision derived from Article 2 of the Constitution.

The applicants further alleged that the challenged ordinance was inconsistent with the
constitutional provisions on the inviolability of human life {the Article 17.1 of the Constitution),
the right to personal dignity and security (Article 34 of the Constitution), and the protection of
privacy and personality rights (Article 35 of the Constitution). Without considering whether
these constitutional provisions can serve as a criterion for reviewing the constitutionality of
the challenged ordinance, the Constitutional Court held that these allegations were
unfounded. The applicants namely aimed at a non-existent statutory regulation that might be
adopted as a result of the referendum outcome. However, by alleging the unconstitutionality
of a non-existent statutory regulation (as it is not yet clear whether any statutory regulation
will be adopted at all, and if so, what its content will be), the applicants cannot substantiate

the unconstitutionality of the referendum guestion.
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The Constitutional Court held that the ordinance on the calling of the consultative

referendum is not inconsistent with the Constitution.

IIl. The Decision was adopted by five votes against three. Judges Jakli¢, Svetli¢, and

Sorli voted against. Judges Jaklic and Sorli submitted dissenting opinions.

(source: httpsy/codices coeint/codices/resutts/prads-inHprogress/ 7 3RASBOF-BABB-AD TC-A277-0BDDE32D3306)
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® Constitution of the Republic of Kazakhstan

Article 3

1. The people shall be the sole source of governmental power.

2. The people shall exercise their power directly through republican referendum and free elections, and shall
delegate the exercise of their powers to state institutions.

3. No one shall have the right to arrogate power in the Republic of Kazakhstan. Arrogation of power shall be
punished by law. The right to act on behalf of the people and the state shall be vested in the President of the Republic and
the Parliament of the Republic within the limits of their constitutional powers. The Government of the Republic and other
state badies shall act on behalf of the state only within the limits of the powers delegated to them.

4, The state power in the Republic of Kazakhstan is unified and executed on the basis of the Constitution and laws
in accordance with the principle of its division into the legislative, executive and judicial branches and system of checks and
balances that governs their interaction.
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Article 40

1. The President of the Republic of Kazakhstan shall be the Head of State, the holder of the highest office, who
shall determine the main directions of the domestic and foreign policy of the state and represent Kazakhstan at home and
in international relations.

2. The President of the Republic shall be the symbol and guarantor of the unity of the people and state power,
the inviolability of the Constitution, the rights and freedoms of man and citizen.

3. The President of the Republic shall ensure the coordinated functioning of all branches of government and the
accountability of the authorities to the people.

Article 41

1. The President of the Republic shall be elected by universal, equal and direct suffrage under secret batlot for
five-year term in accordance with the constitutional law by the citizens of the Republic who have come of age.

) 2. A citizen of the Republic by birth who is not younger than forty, has a perfect command of the state language,
has lived in Kazakhstan for not less than fifteen years and has higher education may be eligible for the office of the President
of the Republic of Kazakhstan. The Constitutional Law may establish additional requiremenits for presidential candidates.

3. The regular election of the President of the Republic shall be held on the first Sunday of December and shall
not coincide with the election of a new Parliament of the Republic.

3-1, Extraordinary presidential elections shall be called by decree of the President of the Republic and shall be
held in accordance with the procedure and terms established by constitutional law.

4, - excluded -

5. The candidate who receives more than 50 percent of the votes of the constituents that took part in the electicn
shall be deemed elected. If none of the candidates receives the above number of votes, second round of elections shall be
held between the two candidates who obtained the largest number of votes. The candidate who receives the lareer number
of votes of the constituents who take part in the second round of elections shall be deemed elected.

Fan: hittps://www.akorda kz/en/constitution-of-the-republic-of-kazakhstan-50912)
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KAZ-2016-1-001
a) Kazakhstan b) Constitutional Council ¢) d) 24/02/2015 e 2 ) g)
Kazakhstanskaya pravda (Official Gazette), 05.03.2015 h) Codices (Russian) Keywords of the

Systematic Thesaurus

Headnotes

The President exclusively has the competence to assign pre-term presidential elections
according to Article 41.3-1 of the Basic Law without any conditions and restrictions. This applies
to when the election of the President coincides with the election of a new Parliament, as

confirmed in Article 41.3 of the Constitution.

~ Summary _
l. On 19 February 2015, the Chairman of the Senate of the Parliament requested the

Constitutional Council to provide an official interpretation of Article 41.3-1 of the Constitution,

which stipulates that pre-term presidential elections are assigned by Presidential Decree and
held in order and terms established by constitutional law.

II. In its decision, the Constitutional Council emphasised that the people shall be the
only source of state power. They shall exercise power directly through a national referendum
and free elections. They shall delegate the execution of their power to state institutions. The
right to act on behalf of the people and the state shall belong to the President and Parliament
within the limits of the Constitution (Article 3.1-3 of the Constitution).

These constitutional provisions set the political and legal principles of democracy,
clarify the relations of direct and representative forms of democracy and confirm the status
of the citizen, including the right to participate in state affairs directly and through their
representatives. The provisions also confirm the mission, order of formation, functions,
competence and responsibility of the highest state bodies and their relationship in the
mechanism of checks and balances.

The President acts as the highest representative of the people, elected by citizens of
voting age based on universal, equal and direct suffrage under a secret ballot.

Thereby a presidential election is a form of investment in his or her supreme power in
the state. Upon the results, the Head of State receives the mandate on the management of
Kazakhstan, representation of the people, and domestic and international relations.

Being the Head of State, its highest official, the President defines the main directions

of domestic and foreign policy. The Constitution determines the status of the publicly elected
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President as a symbol and guarantor of the unity of the people and state power, inviolability
of the Constitution, and the rights and freedoms of an individual and citizen. The Constitution
assigns to the President the duty to arbitrate concerted functioning of all branches of state
power and responsibility of the institutions of power before the people (Article 40).

The norms of Article 41 of the Basic Law have systemically regulated the legal
principles of the organisation and holding presidential elections. Together with other
constitutional norms, they define the principles of the Head of State election, regulate activity
of subjects of electoral process, and provide general functioning of the democratic system
during a presidential election.

According to the Article 41.3-1 of the Constitution, preterm presidential elections are

assigned by Decree of the President and are held in order and terms established by
_ constitutional law. 7 | - )

Preterm elections of the Head of State are held out of term, as established by Article
41.3 of the Basic Law. The elections are directly connected with the decision of the President.

Their appointment has no legal restrictions per the Constitution.

(source: https://codices.coe.int/codices/results/precis/987DCTIC-445A-441B-37AF-08DC225DC81B)
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https://cedices.coe.int/codices/documents/precis/6ESAB5E3-7D34-4AA8-6207-08DC3382C378

® Taiwan {Republic of China)'s Constitution of 1947 with Amendments through 2005

Article 7

All citizens of the Republic of China, irrespective of sex, religion, ethnic origin, class, or party affiliation, shall be
equal before the law

Article 22

All other freedoms and rights of the people that are not detrimental to social order or public welfare shall be
guaranteed under the Constitution.

(https://www.constituteproject.org/constitution/Taiwan_2005)
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@ Taiwan Civil Code 1929

Article 972

An agreement to marry shall be made by the male and the female parties in their own [con]card.

Article 973

A male or female who has not reached his or her seventeenth year of age may not make an agreement to marry.

Article 980

A male or female who has not reached his or her eighteenth year of age may not conclude a marriage.

Article 982

A marriage shall be effected In writing, which requires the signatures of at least two witnesses, and by the registration
at the Household Adrministration Bureau,

{https:/Aaw.moj.gov.tw/ENG/LawClass/LawAll.aspx?pcode=B0000001}
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TPE-2017-X-002

a) Taiwan/"Chinese Teipei" b) Taiwan Constitutional Court ) En banc d) 24/05/2017 e) 748
f) Same-Sex Marriage Case  g) https://cons.judicial.gov.tw/en/docdata.aspx?fid=100&id=310929
h) Codices (English, Chinese)

Headnotes

The Civil Code, insomuch as it excludes same-sex marriage, violates both the people’s
freedom of marriage under Articte 22 and the right to equality under Article 7 of the Constitution.
The authorities concerned shall amend or enact the laws to recognize same-sex marriage within
two years. If the authorities concerned fail to amend or enact the laws as appropriate within the

~ said two years, same-sex couples shall be allowed to marry in accordance with the Civil Code.

Summary

. In 2015, the petitioner filed a petition to the Constitutional Court, claiming that Articles
972, 973, 980, and 982 of the Civil Code, which prohibited same-sex marriage in practice,
violated the Constitution. The other petitioner, the Taipei City Government, also petitioned the
Constitutional Court in 2015, claiming that the Marriage Chapter of the Civil Code was iﬁ violation
of the Constitution. The Constitutional Court decided to consolidate these two petitions and
heard oral arguments on 24 March, 2017.

Il. In this decision, the Constitutional Court opined legally recognizing same-sex marriage
will not affect the application of those provisions on opposite-sex marriage. Nor will it alter the
social order established upon the existing opposite-sex marriage. Furthermore, the freedom of
marriage for two persons of the same sex, once legally recognised, will constitute the bedrock
of a stable society, together with opposite-sex marriage. The need, capability, willingness, and
longing, in both physical and psychological senses, for creating such permanent unions are
equally essential to homosexuals and heterosexuals, given the importance of the freedom of
marriage to the sound development of personality and safeguarding of human dignity. Both
types of union shall be protected by the freedom of marriage under Article 22 of the
Constitution. The Marriage Chapter does not set forth the capability to procreate as a
requirement for concluding an opposite-sex marriage. The fact that two persons of the same sex

are incapable of natural procreation is the same as the result of two opposite-sex persons’



inability, in an objective sense, or unwillingness, in a subjective sense, to procreate. Disallowing
the marriage of two persons of the same sex because of their inability to reproduce is a different
treatment having no apparent rational basis. The basic ethical orders built upon the existing
institution of opposite-sex marriage will remain unaffected, even if two persons of the same sex
are allowed to enter into a legally-recognised marriage pursuant to the formal and substantive
requirements of the Marriage Chapter of the Civil Code, inasmuch as they are subject to the
rights and obligations. Disallowing the marriage of two persons of the same sex for the sake of
safeguarding basic ethical orders is a different treatment having no apparent rational basis. Such
different treatment is incompatible with the spirit and meaning of the right to equality as
protected by Article 7 of the Constitution.

IIl. One Justice recused himself because his wife is a well-known legislator who adamantly
advocates for same-sex marriage. One of the fifteen Justices issued a dissenting opinion. Another

Justice added a dissenting-in-part opinion.

(source: https://codices.coe.int/cadices/documents/precis/6E9AB5B3-7D34-4AA8-6207-08DC3382C37B)
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® g TAURUATITIGELAT hitpsy/codices.coe int/codices/results/precis/BBSGEEDF-62C3-4C6B-3D 1F-0BDC225DCE 1B
® Constitution of the Republic of Tiirklye 1982 revised 2017
Article 20 paragraph 1 - Everyone has the right to demand respect for his/her private and family life. Privacy of
private or famity life shall not be violated.
(ﬁm: https://www.anayasa.gov.tr/media/7258/anayasa_eng.pdf)
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TUR-2018-2-005
a) Turkiye b} Constitutional Court ¢) First Section d) 04/07/2018 e) 2014/18275 f)S. K.
g) Resmi Gazete (Official Gazette), 19.09.2018, 30540 h) Codices (Turkish)

Headnotes
Prostitution as a profession or economic activity is not protected under the right to
private life.

Summary

. The applicant had made a request to work in a brothel. The request was denied by the
relevant commission on the basis that the conditions in the brothel posed a danger to life and
property. The applicant brought a lawsuit against this decision before the administrative court.
Although similar lawsuits had been granted before, the applicant’s case was dismissed. The
Council of State quashed the decision; however, the first instance court reinstated its original
decision and it was finally upheld by the Plenary Session of the Council of State. Consequently,
the applicant’s case was dismissed at the final stage. The applicant maintained that she was
denied the opportunity to register as a prostitute, although she fulfilled all conditions, and
consequently her right to private life was violated.

ll. The Constitutional Court began by observing that the concept of private life is
interpreted quite broadly and is not susceptible to exhaustive definition. The legal value which
is protected in this respect is essentially self-dependence. Sexual acts and conduct in the field
of privacy are also encompassed by this notion. However, it cannot be concluded that every
kind of sexual act and behaviour by adults fall under the protection of the right to respect for
private life.

' The Court cited the preamble of the United Nations Convention for the Suppression of
the Traffic in Persons and of the Exploitation of the Prostitution of Others to stress that
prostitution and the accompanying evil of the traffic in persons for the purpose of prostitution
are incompatible with human dignity and endanger the welfare of the community. Accordingly,
prostitution cannot be protected within the framework of personal autonomy.

-2-

Prostitution has a deep impact, in terms of health, morals and individual rights, not only
on those who engage in this act but also on other individuals within the community. It would
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not be compatible with human dignity to regard prostitution as a profession based on training or
competency. To consider prostitution as a professional activity would entail the human body
(women'’s bodies in particular) being viewed as an economic good. This would be a retrograde
step in terms of human rights. The taxation of income from prostitution and the registration of
such persons within the social security system are only the inevitable results of keeping
prostitution under control by way of restriction rather than prohibition. This is the case in various
countries, including Turkey. Such requirements cannot, however, be construed so that
prostitution can be regarded as a profession.

The acts of those who demand prostitution may fall within the limits of sexual life, which
is protected under the right to privacy. The situation differs for individuals engaging in
prostitution as a means of earning money because it then falls into the scope of an economic
activity. As the applicant, in her assertion that she engages in prostitution as a profession, has
not claimed that her sexual acts and behaviour are within the sphere of her privacy, the
conclusion was reached that her demand could not be protected within the scope of the right
to privacy.

| For the above reasons, the Court concluded that the act of prostitution was not an issue
requiring protection under the right to respect for private life and accordingly declared the
application inadmissible for lack of jurisdiction ratione materiae.

(source: https://codices.coe.int/codices/results/precis/BR66EEDF-62C3-4C6B-3D1F-08DC225DC81B)
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“ Constitution of the Republic of Estonia

§ 10. The rights, freedoms and duties set out in this chapter do not preclude other rights, freedoms and duties
which arise from the spirit of the Constitution or are in accordance therewith, and which are in conformity with the principles
of human dignity, social justice and democratic government founded on the rule of law.

§ 11. Rights and freedoms may only be circumscribed in accordance with the Constitution. Such circumscription
must be necessary in a democratic society and may not distort the nature of the rights and freedoms circumscribed.

§ 12. Everyone is equal before the law. No one may be discriminated against on the basis of nationality, race,
colour, sex, language, origin, religion, political or other views, property or sociat status, or on other grounds.
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Incitement to ethnic, racial, religious or political hatred, violence or discrimination is prohibited and punishable by
law. Incitement to hatred and violence between social classes or to discrimination against a sccial class is also prohibited
and punishable by law.

ete.

§ 26. Everyone is entitled to inviolability of his or her private and family life, Government agencies, local
authorities, and their officials may not interfere with any person’s private or family life, except in the cases and pursuant to
a procedure provided by law to protect public health, public morality, public order or the rights and freedoms of others, to
prevent a criminat offence, or to apprehend the offender.

§ 27. The family, which is fundamental to the preservation and growth of the nation and which constitutes the
foundation of society, enjoys the protection of the government.

Spouses have equal rights.

(an; https:/Awww.riigiteataja.ee/en/eli/521052015001/consolide)
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4 European Convention on Human Rights

Article 8 Right to respect for private and family life

1. Everyone has the right to respect for his private and family life, his home and his correspondence.

2. There shall be no interference by a public authority with the exercise of this right except such as is in accordance
with the law and is necessary in a democratic society in the interests of natlonal security, public safety or the economic well-
being of the country, for the prevention of disorder or crime, for the protection of health or morals, or for the protection of
the rights and freedoms of others.

etc.

Article 14 Prohibition of discrimination

The enjoyment of the rights and freedoms set forth in this Convention shall be secured without discrimination on
any ground such as sex, race, colour, language, religion, political or other opinion, national or social origin, association with
a naticnal mincrity, property, birth or other status.

(Fu: https:/Awww.echr.coe.int/documents/d/echr/convention_ENG)
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EST-2019-3-002

a) Estonia b) Supreme Court ¢ enbanc d) 21/06/2019 e) 5-18-5 f) Review of

constitutionality of the Aliens Act and Minister of the Interior Regulation no. 83 ¢  h)

Codices (English, Estonian)
Headnotes

In the field of law-making the Parliament (Riigikogu) has a broad power of discretion
on the regulation of legal relationships. The fundamental right to family arises from Article 26
of the Constitution, under which everyone is entitled to inviolability of their private and family
life, and from Article 27.1 of the Constitution establishing that the family, as being fundamental
to the preservation and growth of the nation and constituting the foundation of society, enjoys
—the protection of the State. The fundamental right to family protects the right of family -
members to maintain family ties in their broadest sense, including the right to live together.
The fundamental right to family entitles everyone to assume that government agencies do
not interfere with family life other than to achieve the aims set out in the Constitution. The
legislator must establish the necessary legal framework and appropriate procedures for

exercising the fundamental right to family.
Summary

l. Applicant |, a citizen of the Democratic Socialist Republic of Sri Lanka, and L., an
Estonian citizen of the same sex, entered into a registered partnership contract in Estonia.
Applicant | applied for the issuance of a temporary residence permit at the Police and Border
Guard Board (hereinafter, the "PBGB") to settle in Estonia with their registered partner. The
PBGB refused to examine the application as according to the Aliens Act, a temporary residence
permit may be issued to an alien to settle with their spouse and the PBGB considered that
the registered partnership contract attached to the application by Applicant | was not a

document proving a contract of marriage.

Applicant Il, a Ukrainian citizen and N., an Estonian citizen of the same sex, entered
into a registered partnership in Germany. Applicant |l lodged an application with the PBGB to
issue a temporary residence permit under of the Aliens Act to settle with their registered

partner in Estonia. The PBGB refused to issue a temporary residence permit for the same



reasons as for Applicant 1, stating that the applicant did not meet the conditions for the

issuance of a temporary residence permit.

Applicant | and Il lodged an action with Tallinn Administrative Court seeking the
annulment of the PBGB’s decisions. The actions were dismissed in both cases. Thereafter,
Applicant | and Il lodged an appeal, seeking to reverse the Administrative Court judgments
and the issuance of new judgments granting their actions, annulling the PBGB's decisions and
requiring the PBGB to grant the applicants temporary residence permits. The Court of Appeal
declared the Aliens Act to be unconstitutional insofar as it fails to lay down a legal basis to
issue a temporary residence permit for the same-sex registered partner of an Estonian citizen
to lead a family life in Estonia. The Tallinn Court of Appeal referred the two judgements to

the Supreme Court to initiate constitutional review court proceedings.

ll. The European Court of Human Rights has repeatedly found that family life protected
under Article 8 ECHR also includes cohabitation of same-sex couples if it constitutes a stable
de facto partnership. The European Court of Human Rights has often treated the issue of
family life together with the right to equal treatment guaranteed under Article 14 ECHR,
interpreting that it also prohibits discrimination based on sexual orientation. The European
Court of Human Rights has found that same-sex couples are just as capable as different-sex
couples to live in stable, committed relationships, and consequently being in a relevantly
simitar situation to different-sex couples. Different treatment based on sexual orientation
requires particularly serious reasons by way of justification and the State’s margin of

appreciation in such cases is narrow.

In view of the European Court of Human Rights’ jurisprudence, as well as the principles
of human dignity (Article 10 of the Constitution) and equal treatment (Article 12.1 of the
Constitution) guaranteed under the Constitution, the Supreme Court was en banc of the
opinion that the fundamental right to family guaranteed under the first sentence of Articles
26 and 27.1 of the Constitution also protects the right of same-sex couples to lead a family
life in Estonia. In particular, it held that, similarly to different-sex couples, same-sex couples
living in a stable partnership may form a family within the meaning of the constitutional
fundamental right to family, and that the Constitution protects their family life from

interference by State authorities.

ad



The Supreme Court held that cohabitation of same-sex couples is also legally
regulated. Just like couples of different sexes, same-sex couples may also enter into a
registered partnership contract under the Registered Partnership Act. Under the rules of private
international law, in Estonia, a registered partnership between same-sex couples registered in
a.foreign country can also be deemed to be valid. The Supreme Court held that it would also
be important that even though under the Family Law Act only a woman and a man may
contract a marriage, a marriége contracted between same-sex couples abroad is also deemed
to be valid in Estonia, if it was contracted in accordance with the rules of private international
law. Moreover, it held that European Union law may also give rise to the right of temporary
residence of a European Union citizen’s family member (including a same-sex spouse,

registered or de facto partner) in a Member State.

The Supreme Court stated that the Aliens Act does not enable the issuance of a
temporary residence permit to an alien who has entered into a registered partnership with a
same-sex Estonian citizen. It held that the issuance of a residence permit also would not
depend on whether the partnership was registered in Estonia or abroad (based on similar
regulations in other countries) and whether the partnership is deemed to be valid in Estonia.
The Supreme Court concluded en banc that, insofar as the Aliens Act precludes issuing a
residence permit to the registered same-sex partner of an Estonian citizen to settle in Estonia,
it disproportionately restricts the fundamental right to family of an alien applying for a
residence permit and of the Estonian citizen, and therefore contravenes Articles 26, 27.1 and

11 of the Constitution.

(source: https://codices.coe.int/codices/results/precis/847TF5D35-C159-4538-3E25-08DC225DC81B)
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® Basic-Law: The Government (2001)

7. Assignment of the task of forming a government

(8) Once a new government must be formed, after consulting the representatives of the Parliamentary Groups, the
President of the State shall assien the task of forming a government to one of the Knesset Members, who has agreed to do
50. The President shall assign the said task within seven days from the publication of the election results, or from the day on
which the need to form a new government was created, and in the case of the death of the Prime Minister - within 14 days
of his death.

8. Periods for formation of a government.

) The Member of the Knesset to whorn the President of the State has assigned the task of ferming a government on
the basis of article 7 has 28 days in which to perform his task. The President is entitled to prolong this period by additional
periods, as long as all together they shall not exceed 14 days.

9. Reassighment of the task.
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{a) Should the period mentioned in article 8 have elapsed, and the Member of the Knesset has not informed the
President of the State that he has formed a government, or has informed him beforehand that he is unable to form a
government, or that he has presented a government, and the Knesset rejected the request to express confidence in it on
the basis of article 13(d), the President shall assign the task of forming a government to another Member of the Knesset, who
has informed the President that he is willing to assume the task, or shall inform the Speaker of the Knesset that he sees no
possibility of arriving at the formation of a government, and all within three days from the day on which the period ended,
or from the day on which the Member of the Knesset announced that he is unable to form a government, or from the day
on which the request to express confidence in the Government was rejected, as the case may be,

(b) Before assigning the task of forming a government on the basis of this article, or before informing the Speaker
of the Knesset that he sees no possibility of reaching the formation cof a Government, the President is entitled to once again
consult the representatives of the Knesset Parliamentary Groups.

) {c) The Member of the Knesset to whom the task of forming a government was assigned on the basis of this article,
has a period of 28 days to accomplish his task. '

10. Assigning the task on the basis of request of a majority of the Knesset Members

{a) Should the President of the State inform the Knesset Speaker, on the basis of article 9(a), that he sees no
possibility of arriving at the formation of a government, or that he assigned the task of forming a government to a Member
of the Knesset on the basis of that article, and the Member of the Knesset did not inform the President within 28 days that
he has formed a government, or he informed him beforehand that he is unable to form a government, or he presented a
government and the Knesset rejected the request to expressed confidence in it on the basis of article 13(d), a majority of the
Knesset Members are entitled to ask the President of the State, in writing, to assign the task to a certain Knesset Member,
who has agreed to it in writing, and all within 21 days from the anncuncement of the President, or from the day on which
the period mentioned in article 9(c) has elapsed, or from the day of the announcement of the Knesset Member that he is
uniable to form a govemment, or from the day on which the request to express confidence in the Government was rejected,
as the case may be.

(b} If a request has been submitted as stated in clause (a), within two days the President shall assign the task of
forming a government to the Member of the Knesset mentioned in the request.

(c) The Member of the Knesset upon whom the task of forming a government on the basis of this article was vested,
has 14 days to perform his task.

13. Formation of the Government

(d) Once the Government has been formed, it shall present itself before the Knesset, anncunce the guidelines of
its policy, its make-up, and the distribution of functions, or spheres of activity among the Ministers, and shall request an
expression of confidence. The Government shall be formed once the Knesset has expressed confidence in it, and from that
moment the Ministers shall assume office.

e https://m.knesset.gov.il/EN/activity/documents/BasicLawsPDF/BasicLawTheGovernment. pdf)
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ISR-2023-1-001

a) lIsrael b) Supreme Court c) Extended Panel d) 06/05/2020 e) HCJ 2592/20 f)
The Movement for Quality Government in Israel v. The Attorney General ¢ h)

Headnotes

The task of forming a government may be assigned to a member of the Knesset who
has been indicted for offenses involving violations of public integrity. The coalition agreement
between the «Blue and White» and «Likud» parties does not contravene legal or constitutional
principles, and does not contradict public policy, to such an extent that all or some of its
provisions should be held void.

Summary

l. The Supreme Court, sitting as the High Court of Justice, considered whether the task
- of forming a government may be assigned to a member of the Knesset who had been indicted
for offenses involving violations of public integrity; and whether the coalition agreement
between the «Blue and White» and «Likud» parties contravenes legal or constitutional
principles, or contradicts public policy, to such an extent that alt or some of its provisions
should be held void (hereinafter, the «Coalition Agreements).

Il. The Court denied the petitions on both counts. The Supreme Court, by an extended
panel of eleven justices, held that there are no grounds to intervene in assigning the formation
of the new government to MK Benjamin Netanyahu, who had been indicted for offenses of
bribery, fraud, and breach of trust.

The Court (per President E. Hayut) noted that MK Netanyahu had been assigned the
task of forming a government pursuant to Section 10 of Basic Law: The Government. This
Section takes effect, inter alia, if the Knesset Member originally offered the opportunity to
form a government is unable to gather the support of the majority of Knesset Members - and
the President of the State subsequently informs the Speaker of the Knesset that they do not
see a possibility of forming a government. According to Section 10, at that point, a majority of
Knesset Members may request that the President assigns the task of forming the government
to a particular Knesset Member who has agreed to do so - and the President is to assign them
this task within two days.

After assessing the relevant statutory framework, the Court found no legislative
restriction preventing persons who had been indicted for criminal offenses from becoming
Knesset Members or from forming a government. However, the Court distinguished the
question of qualifying for the task, from the question of applying discretion when assigning it
- and proceeded to consider who is the "appointing entity" whose discretion should be
examined in this regard. The Court determined that the President was not given the



substantive discretion to decide which Knesset Member to task with forming a government;
that the authority of the Speaker of the Knesset is limited to scheduling a session for the
purpose of constituting a government; and that the Knesset Member tasked with forming a
government is also not the entity whose discretion should be examined, since Israeli case law
focuses on the discretion exercised by the ‘appointing’ entity, rather than that of the
candidate to public office. The Court found that the only entity that exercises substantive
discretion under Section 10 of the Basic Law, is the collective of Knesset Members who submit

the request to the President in accordance with Section 10.

The Court added that the authority granted by Section 10 lies at the heart of the
democratic process and involves broad political discretion. Thus, the Court held that the
judicial intervention in the Knesset Members' discretion with regard to the application of
Section 10, althoush conceptually possible, should be limited to rare and exceptional
situations and to extreme circumstances - and that the case at hand is not one of those

~ exceptional situations.

The Court also declined to nullify various provisions of the Coalition Agreement, even
though the Agreement poses substantial legal difficulties. The Court noted that some of the
Agreement's provisions include undertakings to promulgate certain legislative initiatives, and
that according to a well-established doctrine, the Court will not intervene in legislative
processes before they are completed. In light of clarifications submitted by the "Likud" and
«Blue and White» parties regarding other provisions of the Agreement, the Court decided not
to intervene in these provisions.

Shortly after the publication of President Hayut's opinion, the other panel Justices
{Deputy President H. Melcer and Justices N. Hendel, U. Vogelman, I. Amit, N. Sohlberg, D. Barak-
Erez, M. Mazuz, A. Baron, G. Karra, and D. Mintz) issued their own concurring opinions.

(source: https.//codices.coe.int/codices/documents/precis/80D48A21-CAD1-4TEA-431A-08DC2250DC818B)
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= Constitution of the Portuguese Republic

Article 59 {Workers' rights)

1, Regardless of age, sex, race, citizenship, place of origin, religion and political and ideologicat convictions, every
worker has the right:

f) To assistance and fair reparation when he is the victim of a work-related accident or accupational illness.
(ﬁm: hittps://www.parlamento.pt/sites/EN/Parliament/Documents/Constitution7th.pdf)
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POR-2024-2-009

a} Portugal b) Constitutional Court ¢) Plenary d) 14/05/2024 e) 380/2024 f) ¢
Official Gazette, no. 107/2024, Series |, 04.06.2024 b} Codices (Portuguese) Codices (Portuguese)

Headnotes

The right of workers to assistance and fair compensation in cases of work-related
accidents or work-related illness must necessarily entail the granting of a supplementary benefit
in addition to the pension in an amount compatible with the need to hire another person to

provide assistance.

_Summary

l. Questions arose over the compliance with the Constitution, particularly Article 59.1.f of
thé Constitution and Article 54.1 of Law 98/2009 of 4 September, to the extent that it allowed
the maximum limit of the supplementary benefit for assistance to another person to be inferior
to the amount of the guaranteed minimum monthly wage, in breach of Article 59.1.f of the

Constitution.

Under Article 54.1, the supplementary benefit granted to the victim of a work-related
accident to pay for expenses resulting from their dependence on the assistance of another

person cannot be higher than 1.1 of the social support index.

Il. The Portuguese Constitutional Court deemed such limit incompatible with Article
59.1.f of the Constitution, under which workers have a right to assistance and fair compensation

whenever they are victims of a work-related accident or work-related illness.

The Court stressed that such supplementary benefit seeks to compensate for the
additional expense resulting from having to permanently resort to assistance by another person,
on which the victim has come to depend to the extent that he has lost the ability to meet, on

his own, his daily basic needs, such as hygiene, eating and moving around.

The Court noted that the maximum limit established by reference to the social support
index is much lower that the guaranteed minimum monthly wage by €259.82 in 2024 (€829 -
€509.26 x 1.1).
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Where, as a result of an injury resulting from the risk inherent to the carrying out of work,
the worker is simultaneously confronted with the loss of his full ability to earn a living and the
loss of the functional autonomy necessary for meeting basic daily needs, the right to fair
compensation enshrined in Article 59.1.f of the Constitution must necessarily entail the granting
of a supplementary benefit in addition to the pension in an amount compatible with the need
to hire another person to provide assistance. Such compatibility requires such maximum limit, if
it exists, to take into account at least the guaranteed minimum monthly wage in the labour
market - that which the victim will have to pay whenever his dependence resulting from the

work-related accident requires the permanent assistance of another for eight hours a day.

The Constitutional Court declared Article 54.1 of Law no. 98/2009 of 4 September
" unconstitutional, with general binding force, insofar as it allowed the maximum limit of the
supplementary benefit for assistance to another person to be inferior to the amount of the

guaranteed minimum monthly wage.

(https://codices.coe.int/codices/documents/precis/DAF7533E-BA85-44F9-432E-
08DCDOBSAVAC)
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