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® The Constitution of Japan )

Article 20 Freedom of religion is guaranteed to all. No religious organization shall receive any privileges
from the State, nor exercise any political authority. No person shall be compelled to take part in any religious act,
celebration, rite or practice.

The State and its organs shall refrain from religicus education or any other religious activity.

Article 89 No public money or other property shall be expended or appropriated for the use, benefit or
maintenance of any religious institution or association, or for any charitable, educational or benevolent enterprises not
under the control of public authority,

(# : https://fapan.kantei.go.jp/constitution_and_government_of japan/constitution_e,html)
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JPN-2011-1-001

a) Japan b) Supreme Court <) Grand Bench d) 20/01/2010 e) (Gyo-Tsu), 260/2007 f)
g) Minshu, 64-1 h) Codices (English)

Headnotes

Article 89 of the Constitution provides that no public property shall be appropriated for
the use, benefit or maintenance of any religious institution or association. Where the state or a
local public entity provides land for the use of a religious facility without compensation, the
compatibility of this action with this Article becomes an issue. The compatibility should be
comprehensively assessed, whilst taking into consideration various factors, including the nature
of the religious facility, the reason why the land has been provided, the manner of providing it,

and the public’s views toward this situation.
Summary

In this case, a city provided land within its ownership for use as the site of a Shinto shrine
facility without compensation. The applicants, inhabitants of the city, argued that this action on
the part of the city was in violation of the constitutional principle of separation of state and

religion,

Article 89 of the Constitution provides that no public property shall be appropriated for
the use, benefit or maintenance of any religious institution or association. Its purpose is to ensure,
in the financial context, thorough implementation of the principle of separation of state and
religion, and prohibition of the vesting of privileges in any religious organisation as prescribed in
the second sentence of Article 20.1 of the Constitution, and to strengthen guarantees of freedom
of religion. However, this does not mean that the state or a local public entity is prohibited from
having any connection with religion. The article can be construed as prohibiting such connection
with religion, in the context of appropriating public property for use, as is found to be beyond

reasonable limit in relation to the fundamental purpose, which is to guarantee freedom of religion.

In general, where the state or a local public entity provides its land for the use of a
religious facility without compensation, the issue of compatibility with Article 89 will arise. The
compatibility should be comprehensively assessed, while taking into consideration various factors,
including the nature of the religious facility, the reason why the land has been provided, the

manner of providing it, and the public’s views towards this situation.



In the present case, the city provided land for a local neighborhood association without
compensation, for use as the site of a local meeting hall with a hokora (a small shrine) installed
inside and a jinja (Shinto shrine) sign posted on its exterior wall, a torii (a gateway to a Shinto
shrine} and a jishingu (a stone monument signifying the deity to protect the local area). The
properties collectively constitute a facility of a Shinto shrine and religious evenits are held there.
Although the ujiko group (a group of parishioners of Shinto), which manages the properties and
holds religious events there, pays the neighborhood association for the use of the properties on
the occasion of religious events, the group has not paid any compensation for the installation of
the properties on the lands and has continuously enjoyed the benefit from it for a long period of
time. Therefore, the act of the city, as its direct effect, makes it easy for the ujiko group, which is

a religious organisation, to carry out religious activities in the Shinto shrine.

In tight of the foregoing, it is inevitable that such act of the city is perceived by the public
as offering a special benefit to a specific religion and supporting it. The initial purpose of the act
of the city, which was to reward a local inhabitant who cooperated with the expansion of the site
of an elementary school, was certainly secularised or oriented to the public interest, but it does
not affect the conclusion. The act of the city was therefore in violation of Article 89 and the

second sentence of Article 20.1 of the Constitution.

Two justices expressed dissenting opinions, three justices expressed concurring opinions

and four justices expressed opinions.

(https://codices.coe.int/codices/documents/precis/D7D2A625-8B2A-4E18-3151-08DC225DC81B)
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® Constitution of the Principality of Andorra

PREAMBLE

The Andorran People, with full liberty and independence, and in the exercise of their own sovereignty,

Conscious of the need to conform the institutional structure of Andorra to the new circumstances brought about
by the evolution of the geographical, historical and socio-cultural environment in which it is situated, as well as of the need
to regulate the relations which the institutions dating back to the Pareatges shall have within this new legal framework,

etc.

Article 3

3. The universally recognized principles of international public law are incorporated into the legal system of
Andorra.

4. The treaties and international agreements take effect in the legal system from the moment of their publication
in the Butlleti Oficial del Principat d'Andorra and cannot be amended or repealed by law.

(ar: httos:/Awww.wipo.int/wipolex/en/legislation/detalls/6905)
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“ Convention on the Rights of the Child, 1989

Article 12

1. States Parties shall assure to the child who is capable of forming his or her own views the right to express
those views freely in all matters affecting the child, the views of the child being given due weight in accordance with the

- age and maturity of the child.

2. For this purpose, the child shall in particular be provided the opportunity to be heard in any judicial and
administrative proceedings affecting the child, either directly, or through a representative or an appropriate body, in a
manner consistent with the procedural rules of national taw,

(fu: https.//www.ohchr.org/en/instruments-mechanisms/instrurnents/convention-rights-child)
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AND-2017-2-002

a) Andorra b) Constitutional Court <) d) 14/07/2017 e) 2017-13RE f)
g) Butlleti Oficial del Principat d’Andorra (Official Gazette), 26.07.2017 h)

Headnotes

Legislation preceding the 1993 Constitution must be interpreted in the light of the legal
system established by the Constitution and the duly ratified international Conventions to
which it refers.

Summary

l. When they came of age, the applicants were informed that, in 2000, their father had
waived their right to a legacy from an aunt. At that time, there was no law making it obligatory
to ask for prior judicial authorisation for such an act. As the applicants had failed to reach an
agreement out of court which would allow them to recover their aunt’s legacy, they brought
the case before the courts. They argued that the act of waiving the legacy without judicial
authorisation was incompatible with the 1993 Constitution and the Convention on the Rights
of the Child, which had been incorporated into the Andorran legal system since 1995, both of
which required that children be heard in any legal or administrative proceedings concerning
them. The High Court rejected their request on the grounds that, as prior to the act of
renunciation there had been no law requiring judicial authorisation, Catalan practices and
customs deriving from a Decree of 1716 should be applied.

IIl. The Court had to decide whether or not, at the date on which the legacy had been
refused, the law required that prior judicial authorisation be sought. Although it is true that
such a legal obligation did not exist, the Court reiterated its case-law, according to which
Andorran legislation preceding the 1993 Constitution must be interpreted in the light of the
legal system established by the Constitution and the duly ratified international Conventions
to which it refers. Given that in 2000, the year in which the right to the legacy had been
waived, the Constitution and the international agreements incorporated into the Andorran
legal system clearly enshrined the principle of the protection of the rights of children and in
particular their right to be heard in any proceedings concerning them, the Court held that the
H'igh Court had ignored the new constitutional reality and had therefore handed down an
illogical and legally unreasonable decision as it had clearly chosen to follow the doctrine of
the 18™ century to the detriment of current legal practice.

(source: https://codices.coe.int/codices/documents/precis/0C6CASE9-2DBB-419B-317C-08DC2250C81B)

10



ajUdaiinnsuazAfininevasraunasosgugausisensisasgiuLaus
0 aa o = a o
ATINAEEN 2018:117 a9IUN ww A4WIAN bdbae (A.A. Woaw)
L

ot = o alon d altoy, 9 Q 1 & n
naginsariinssmsiialUufiimhitudumg iuenuaudfvesnmsdssiumisiunielsic

t

UNANINYNT UDELAY

undmsmalgsssuygUiUing

. UNATUUIAR

 ynnad@aiswiumisnsdies (senior inspecton) Uszdndinaunmeaudiiiesiuuaud
(Finnish Immigration Service - § saialuif1§and1 "Migri") 18 a1 wnsenisii e Ui du
Wam i miaunases (administrative court referendary) A14& QA3 1 UUBAINUATE LAY
TaglunsfinnsandyarasdainanunguantanasufoRmididudwidmaunasoms ol
\leannypradinanldmhsaiumissiseegiounds uaslunsinrsandedmuniieatuns
fivrsanadiidusssy (fair trial) Induluauingussasdvastaiuuanislidfy Suduiiezdos
fisananiladavansusyns Wethlgleasuhazannsofmmduasasduiistuauunans

(objective impartiality) Tumsutimihiidsnaneaniulduiobi

w o o 2
0. nannguaneiitisadas
a.a USEHIBNYUNIBTIRINTUIAN W.A. bdnn®

» gursoRuATvasBonuasiivnulfi:

https://codices.coe.int/codices/documents/precis/CBBOBFTE-BA52-45TF-3D05-08DC2250C81B

* the Code of Judicial Procedure 1990

Section &6 (104/1979)

{1} The request for leave shall mention the basis for the request, as referred to in section 3, as well as the reasons
for which the applicant considers that such a basis exists. In addition, the decision of the Court of Appeal which the applicant
wishes to appeal shall be indicated.

(2) The foltowing shall be indicated in the appeal;

{1} in what respects a change of the decision of the Court of Appeal is requested;
(2) what changes of the judgment of the Court of Appeal are requested; and
{3) the grounds for the requested changes.

(3) The letter of appeal shall also indicate the name, occupation and domicile of the applicant, as well as his or
her postal address, or that of his or her attorney, to which the notifications in the case may be sent. If the postal address
changes, notice of the new address shall be given in writing to the registry of the Supreme Court. The letter of appeat shalt
be signed by the applicant or, if he or she did not draw it up, by the person whao drew it up. The person who drew up the
letter of appeal shall also indicate his or her occupation and domicile,

Section 7 (104/1979)

(1) The appellant may not refer to circumstances and evidence other than that which had been presented to the
court of first instance or the Court of Appeal, unless the appellant can establish a probability that he or she could not have
referred to the circumstance or evidence in a lower court or that he or she otherwise had Justified cause not to do so.
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(2) I the appellant wants to present new evidence in support of the appeal, he or she shall indica

Section 13 (104/1979)

(1) Appeal instructions shall be annexed to the decision of the Court of Appeal, indicating how a person dissatisfied
with the decision is to proceed in order to have the appeal heard by the Supreme Court and how to respond to an appeal.

(2) The deadline for filing an appeal is 30 days from when the decision of the Court of Appeal was handed down
or made available to the parties, (666/2005)

{3} The provisions of section 5, subsection 2 and 3 and section 6, subsection 2 and 3 apply correspondingly to the
lodging and contents of an appeal. (666/2005)

{https://korkeinoikeus.fiymaterial/attachments/kko2/korkeinoikeus/LWDMKsBYF/Code_of Judicial_Procedure_Chapt
ers_30-31.pdf)
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CZE-2024-3-003

a) Finland b) Supreme Administrative
Court ¢ d) 22/08/2018 e) 2018:117 f) ¢ Yearbook KHO, 2018:117 h)

Headnotes

A person who held a permanent post as senior inspector at the Finnish Immigration
Service (hereinafter, "Migri") was on leave of absence and working as administrative court
referendary on a fixed-term basis. In assessing whether he was, because of his underlying
permanent post, disqualified to act as a referendary in a case concerning international protection
and whether the requirements concerning fair trial in this respect were met, account had to be
taken of several factors to conclude whether it was possible to rule out a reasonable suspicion

of the referendary’s objective impartiality. Cf. KHO 2018:116

Summary

| The Supreme Administrative Court was to determine whether a person who held the
position of administrative court referendary on a fixed-term basis was, when objectively
considered, disqualified in a case concerning the granting of international protection because
the same person held a permanent post as a senior inspector at Migri, from which position he
wés on leave of absence. In the case, the referendary’s subjective impartiatity had not been
called into question. The referendary had not heard the same case in Migri or at an earlier stage
in the administrative court. Thus, disqualification due to prejudice as referred to in Chapter 13,
Section 7.1 and 7.2 of the Code of Judicial Procedure was not applicable in this case. However,
di‘squaliﬁcation had to be evaluated in view of Chapter 13, Sections 6.1.2 and 7.3 of the same
Act. At that point, the referendary’s career as a public official in Migri had lasted 13 years and six
months, i.e. for a fairly significant period. However, even from an external observer’s perspective,
he could not be specifically profiled as a representative of Migri, particularly in terms of
international protection. Even during his leave of absence, the referendary’s dependency on
Migri had not totally ended. By virtue of the Code of Judicial Procedure as well as national and
international legal practice described in the decision of the Supreme Administrative Court, there
was no basis for finding that if a fixed-term administrative court judge or referendary holds a

background position in an administrative authority office, this would disqualify the person in all



cases in which the said authority has made the appealable decision. Thus, any disqualification
had to be evaluated after considering the circumstances in each case.

In this case, particular reference had been made to the instructions and country of origin
guidelines of Migri as factors for disqualification. As such, the referendary’s leave of absence
from Migri could be regarded as short-term. However, the referendary had not heard matters
concerning international protection during his entire career in Migri. On the whole, the
referendary’s duties clearly focused on matters in connection with which Migri’s country of
origin guidelines were not applicable. Thus, the referendary’s duties were such that there was
no need to evaluate their timely proximity with regard to the case subject to appeal. Despite
the fact that the appellant’s pronounced need for access to justice was taken into account in
this case due to the principle of non-refoulement, the mere fact that the appetlant might have
regarded Migri as his adversary based on its status and duties, did not imply that there were
reasonable grounds to suspect the referendary’s impartiality in this case. Taking into account
Chapter 13, Section 7.3 of the Code of Judicial Procedure, there were no reasonable grounds to
suspect the referendary’s disqualification in this case as referred to in Chapter 13, Section 6.1.2
of the same Act. The administrative court’s decision had not been made incorrectly on the

grounds of disqualification.

(source: https://codices.coe.int/codices/documents/precis/CBBO8F7E-BA5S2-457F-3D05-08DC225DC81B)
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® The Belgium Constitution

Article 22

Everyone has the right to the respect of his private and family life, except in the cases and conditions determined
by the law.

The laws, federate laws and rules referred to in Article 134 guarantee the protection of this right

(Fan: https://www.dekamer.be/kvver/pdf_sections/publications/constitution/grondwetuk.pdf
® European Convention on Human Rights
Article 6 Right to a fair trial

(1) In the determination of his civil rights and obligations or of any criminal charge against him, everyone is entitled
to a fair and public hearing within a reasonable time by an independent and impartial tribunal established by law. Judgment
shall be pronounced publicly but the press and public may be excluded from all or part of the trial in the interests of morals,
public order or national security in a democratic society, where the interests of juveniles or the protection of the private life
of the parties so require, or to the extent strictly necessary in the opinion of the court in special circumstances where publicity
would prejudice the interests of justice,

{2) Everyone charged with & criminal offence shall be presumed innocent until proved euilty according to law.

{3} Everyone charged with a criminal offence has the following minimum rights:

(@) to be informed promptly, in a language which he understands and in detail, of the nature and cause
of the accusation against him;

{b) to have adequate time and facilities for the preparation of his defence;

{c) to defend himself in person or through legal assistance of his own choosing or, if he has not sufficient
means to pay for legal assistance, to be given it free when the interests of justice so require;

' (d) to examine or have examined witnesses against him and to obtain the attendance and examination

of witnesses on his behalf under the same conditions as witnesses against him;

{e) to have the free assistance of an interpreter if he cannot understand or speak the language used in court,

Article 8 Right to respect for private and family life

(1) Everyone has the right to respect for his private and family life, his home and his correspondence.

(2) There shall be no interference by a public authority with the exercise of this right except such as is in accordance
with the law and is necessary in a democratic society in the interests of national security, public safety or the economic well-
being of the country, for the prevention of disorder or crime, for the protection of health or morals, or for the protection of
the rights and freedoms of others.

@u: https://www.echr.coe.int/documents/d/echr/convention ENG)
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BEL-2020-3-007
a) Belgium b) Constitutional Court <} d) 24/09/2020 e) 114/2020 f)
g) Moniteur belge (Official Gazette), 31.12.2020 h) Codices (French, Dutch, German)

Headnotes

The law requiring lawyers to inform the authorities that their clients had planned
transactions involving money laundering or the financing of terrorism even where, on the
lawyers’ advice, such clients had not gone ahead with the transactions is incompatible with
the professional secrecy of lawyers and hence with the right to respect for private life
enshrined in Article 8 ECHR and with the right to a fair trial enshrined in Article 6 ECHR.

Summary

l. Under a law designed to transpose European Union directive 2015/849 of 20 May
2015 on the prevention of the use of the financial system for the purposes of money
laundering or terrorist financing, lawyers are required, in some circumstances, to inform a
public authority in charge of processing financial data when they suspect that their clients are
planning commercial, real estate or financial transactions involving money laundering or the
financing of terrorism. The law provides that this obligation also applies when the clients did
not go ahead with the transactions.

The Flemish Bar Association considered that this law was incompatible with the
professional secrecy of lawyers insofar as it required them to inform the relevant authority
even where, on their advice, their clients did not go ahead with such transactions. It therefore
asked the Constitutional Court to annul the law.

IIl. The Court held that the professional secrecy of lawyers was an essential part of the
right to respect for private life enshrined in Article 22 of the Constitution and in Article 8 ECHR
because it was aimed primarily at protecting the fundamental right of individuals confiding in
their lawyers, sometimes in the most private matters, to respect for their private lives.

The Court further held that the professional secrecy of lawyers was an essential part
of the right to a fair trial enshrined in Article 6 ECHR because individuals’ rights of defence
could be effective only if they were able to establish relationships of trust with the lawyers
advising and defending them. The Court was of the view that such necessary relationships of
trust could exist only if individuals had the assurance that their lawyers would not disclose
the information which they confided in them. It added that lawyers’ duty to uphold
professional secrecy was a fundamental aspect of the rights of the defence.

The Constitutional Court further pointed out that, according to the European Court of
Human Rights, even though it was not inviolable, the professional secrecy of lawyers
constituted one of the fundamental principles on which the administration of justice in a

democratic society was based, in particular in criminal matters, given that the right not to

~



incriminate oneself depended on the relationship of trust between lawyers and their clients
and on the confidentiality of the exchanges between them,

The Constitutional Court also underlined that the professional secrecy of lawyers was
a general principle that formed part of respect for fundamental rights, which meant that it
could be waived only if this was justified by overriding grounds of public interest and was
strictly proportionate.

In this context, the Court noted that information about planned illegal transactions
that had not gone ahead, which lawyers were required to notify to the authorities under the
impugned legislation, was information which had come to their knowledge in the course of
their work in offering legal advice, i.e., work aimed at advising clients about the state of
legislation applicable to transactions which they were planning to carry out or at advising them
how to carry out such transactions lawfully. The Court therefore concluded that such
information was covered by professional secrecy.

In conclusion, the Court held that there was no reasonable justification for requiring
lawyers to inform the public authorities about itlegal transactions which their clients had
decided not to go ahead with. It therefore annulled the law in that respect.

(source: https://codices.coe.int/codices/docurnents/precis/8947DECO-5F6B-4583-36C3-08DC2250C81B)
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¥ The Constitution of the Republic of Ireland
Article 18. SEANAD EIREANN (The Irish Senates)
4.2 Provision may be made by law for the election, on a franchise and in the manner to be provided by law,
by one or more of the following institutions, namely:
(i} the universities mentioned in subsection 1 of this section,
(i) any other institutions of higher education in the State,
of so many members of Seanad Eireann as may be fixed by law in substitution for an equal number of the
mémbers to be elected pursuant to paragraphs i and ii of the said subsection 1.
A mernber or members of Seanad Eireann may be elected under this subsection by institutions erouped
together or by a single institution.
(ﬁm: https:/Awww irishstatutebook iefeli/cons/en/htm#article18)
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¥ Referendum (Amendment) Act, 1979

Section 1. Constitutional referenda in relation to Sixth Amendment of the Constitution (Adoption) Bill, 1978,
and Seventh Amendment of the Censtitution (Election of Members of Seanad Eireann by Institutions of Higher
Education) Bill, 1979.

Appendix
1. You may vote at the Referenda on two proposals:
WHITE BALLOT PAPER
etc.
GREEN BALLOT PAPER
The Seventh Amendment of the Constitution (Flection of Members of Seanad Eireann by Institutions of Higher
Education) Bill, 1979, proposes the election by universities and other institutions of higher education specified by law of such
number of members of Seanad Eireann, not exceeding 6, as may be specified by law. Those so elected would be in
substitution for an equal number of the members elected at present {3 each) by the Natlonal University of Ireland and the
University of Dublin. The Bill also proposes that nothing in Article 18 of the Constitution shall prohibit the dissolution by law
of those Universities.
etc,
(Fan: https:/Awww.irishstatutebook.ie/eli/1979/act/10/section/1/enacted/en/htmldsect)
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" Section 6. Constituencies and electors
(1) At every Seanad election
(a) the National University of Ireland shall be a constituency (in this Act referred to as the National
University constituency) for the election of thrée members of Seanad Eireann, and
(b} the University of Dublin shall be a constituency {in this Act referred to as the Dublin University
constituency) for the election of three members of Seanad Eireann, and
{c) every person who is for the time being registered as an elector in the register of electors for the
National University constituency shall be entitled to vote in that constituency, and
{d} every person who is for the time being registered as an elector in the register of electors for the Dublin
University constituency shall be entitled to vote in that constituency.

{2} No person shall be entitled to vote at an election in a university constituency unless he is registered as an
elector in the register of electors for that constituency.

(3} Nothing in this section shall entitle any person to vote at an election in a university constituency while he is
prehibited by law from so voting, nor shall anything in this section retieve any person from any penalties to which he may
be liable for so voting.

{4) The National University constituency and the Dublin University constituency are in this Act referred to as
university constituencies and the expression “university constituency” shall in this Act be construed accordingly.

(han: https:/Awww.irishstatutebook.ie/eli/1937/act/30/section/6/enacted/en/html#secs)

Section 7. Franchise

{1} Every person who is a citizen of lreland and has received a degree (other than an honorary degree) in the
Naticnal University of Ireland and has attained the age of twenty-one years shall be entitted to be registered as an elector in
the register of electors for the National University constituency.

(2} Every person who is a citizen of lreland and has received a degree (other than an honorary degree) in the
University of Dublin or has obtained a foundation scholarship in that University or, if a wornan, has obtained a non-foundation
scholarship in the said University and (in any case) has attained the age of twenty-one years shall be entitled to be registered
as an elector in the register of electors for the Dublin University constituency.

Fan: https:/Awww.irishstatutebook.ie/eli/1937/act/30/section/7/enacted/en/htmlftsecT)
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IRL-2025-1-002

a) Ireland b) Supreme Court c) d) 31/03/2023 e) S:APIE:2022:000006 f) Tomas
Heneghan v. The Minister for Housing, Planning and Local Government and Others

g} [2023] IESC 7 h)[2023] 2 ILRM 97, [2023] 7 JIC 2607 Codices {English)
Headnotes

Sections 6 and 7 of the Seanad Electoral (University Members) Act 1937, which limit
the electorate for university seats in the upper house of the Irish Parliament (Seanad Eireann)
to graduates of the University of Dublin and the National University of Ireland, are inconsistent
with Article 18.4.2 of the Constitution. This constitutional provision, inserted by the Seventh
Amendment in 1979, authorised the Irish Parliament (Oireachtas) to extend the university
franchise to graduates of other higher education institutions. The Irish Parliament’s failure to
enact legislation implementing this amendment undermines the will of the people as
expressed in the referendum approving the Seventh Amendment, which is inconsistent with
the Constitution. To mitigate the potential for constitutional disruption, the declaration of

invalidity may be suspended to allow the Irish Parliament time to legislate appropriately.
Summary

|. The applicant was a graduate of the University of Limerick who requested that he be
registered to vote in the next general election for seats in the upper house of the Irish
Parliament (Seanad Eireann). After his request was refused by the Minister for Housing,
Planning and Local Government, he brought proceedings challenging the constitutional
validity and compatibility of various aspects of the process for the election of members of
the Seanad. The applicant challenged the constitutionality of Sections 6 and 7 of the Seanad
Electoral (University Members) Act 1937. These provisions restricted the electorate for six
university seats in the upper house of the Irish Parliament to graduates of the University of
Dublin and the National University of Ireland. The applicant argued that this limitation was
inconsistent with Article 18.4.2° of the Constitution, which, following the Seventh Amendment
in 1979, permitted the Irish Parliament (Qireachtas) to extend the university franchise to
graduates of other higher education institutions. He contended that the Parliament’s failure
to enact such legislation infringed upon his constitutional rights. The applicant’s claim was
dismissed following a hearing before a Divisional High Court. The applicant thereafter applied

for leave to appeal to the Supreme Court against the part of the High Court decision that
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dismissed his challenge to the constitutional validity and compatibility with the ECHR of the
exclusion of graduates of institutions of higher education other than Trinity College Dublin
(hereinafter, the “TCD”) and the National University of Ireland (hereinafter, the “NUI") from

participation in elections to the upper house of the Irish Parliament.

Il. The Supreme Court examined whether the continued restriction of the university
electorate, in the absence of legislative action following the 1979 constitutional amendment,
was unconstitutional. The Supreme Court concluded that the effect of Article 18.4.2° of the
Constitution was to mandate the introduction by the Irish Parliament of legislation to expand
the franchise for the election of the six members of the upper house of the Irish Parliament
referred to in Article 18.4.1.i and 18.4.1.ii of the Constitution. The Supreme Court found that
the Irish Parliament was given a very broad discretion as to how it reconstituted the franchise.
However, at a minimum, the reconstitution had to result in the extension of the franchise to
allow one or more institutions of higher education in addition to NUI or TCD to also participate
in the election of those members of the upper house of the Irish Parliament previously elected

by NUI and TCD alone.

The Supreme Court noted that the Irish Parliament's inaction effectively nullified the
will of the people as expressed in the referendum approving the Seventh Amendment. This
failure to legislate was deemed inconsistent with the Constitution. The options available to
the Irish Parliament in so legislating are to ensure that the franchise is vested in NUI and TCD
and one or more other institutions of higher education, although it would also be open to the
Irish Parliament to vest the franchise in NUI and one or more other such institutions, or in TCD
and one or more other such institutions (the latter two options being relevant, in particular,
in the event of the dissolution of either NUI or TCD). The Supreme Court found that this is the
only interpretation of the provision that both respects the text of Article 18.4.2° of the
Constitution and that gives effect to the purpose of the Amendment as discerned from the
text of Article 18.4 as a whole and as explained to the People in the statement of the proposal
annexed to Section 1 of the Referendum (Amendment) Act, 1979. It follows those Sections 6
and 7 of the Seanad Electoral {University Members) Act, 1937, in limiting that franchise to TCD
and NUI, are invalid because Article 18.4.2° of the Constitution requires the reconfiguration of

that electorate in one or other of these ways.

The Supreme Court found that the declaration of unconstitutionality should be wholly

prospective in effect and that it should be suspended so as to allow the Irish Parliament the
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opportunity to legislate in compliance with its constitutional duty. That suspension operated
in the first place until 31 May 2025. The Supreme Court will hear further submissions in
advance of that date as to the extent to which it should be further suspended thereafter. The
Supreme Court held that until such point as this suspension is lifted, the decision does not
affect the validity of any Irish Parliament or any act of any Irish Parliament, and when that

suspension is lifted the declaration will be wholly prospective.

(source: https://codices.coe.int/cedices/documents/precis/49DA470B-D04%-4F 23-791D-08DD8D424A08)
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® Constitution of the Republic of Montenegro

Article 28

The dignity and security of a man shall be guaranteed. The inviolability of the physical and mental integrity of a
man, and privacy and individual rights thereof shall be guaranteed. No one can be subjected to torture or inhuman or
degrading treatment. No cne can be kept in slavery or servile position,

(e https://faoclex.fac.org/docs/pdf/mne136175.pdf)

® Law on the Constitutional Court of Montenegro

Article 76(3)

In the case when the violation was committed by an action or inaction of a state authority, public administration
body, local setf-government or local government body, legal person or other entity exercising public powers, the
Constitutional Court shall, through the decision upholding the constitutional complaint, prohibit the further commission of
the action, ie. it shall order the adoption of an act or taking other appropriate measure or action removing the already
incurred or eliminate future adverse effects of the determined violation of human rights or freedomns guaranteed by the
Constitutton.

(ﬁm: https://m'vw.ustavnisud.me/dokumenti/LAW%ZOON%ZOTHE%ZOCONSTITUTIONAL%ZOCOURT%ZOOF%ZOMONTENEGRO%ZO.,Ddﬂ

“ Criminal Code of Montenegro

Article 166
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{1) A public official who while perforrming his duties uses force or threats or other inadmissible rmeans or inadmissible
manner with the intention to extort a testimony or another statement from the accused, witness, expert witness or another
person shall be punished by a prison sentence for a term from three months to five years.

(2) Where the extortion of testimony or statement is accompanied by severe violence, or where extremely grave
consequences occur for the accused in criminal proceedings due to extorted testimony, the offendler shall be punished by
a prison sentence for a term frorm two to ten years,

Article 166a ‘

(1} Whoever ill-treats another or treats another in a manner that offends human dignity shall be punished by &
prison sentence for a term not exceeding one year.

(2) Where the offence set forth in paragraph 1 of this Article is committed by a public official while performing his
duties, he shall be punished by a prison sentence for a term from three months to three years.

(3) An attempted offence set forih in paragraphs 1 and 2 of this Article shall be subject to punishment.

e https://track unodc.org/uploads/documents/BRI-legal-resources/Montenegro/3_-Criminal Code _of " Montenegro _2018_English_version.pdf}
¢ European Convention on Human Rights

Article 3

Prohibition of torture No one shall be subjected to torture or to inhuman or degrading treatment or punishment.

(s https://www.echr.coe.int/documents/d/echr/convention_ENG)
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MNE-2023-1-001
a) Montenegro b) Constitutional Court ¢) d) 21/03/2023 e) U-ll 1720/19 f) ¢)

h) Codices (English, Montenegrin)

Headnotes

Under the Constitution and the European Convention on Human Rights, nobody can
be subject to torture, inhuman or degrading treatment. These provisions contain a guarantee
of respect and protection of the material and procedural aspect of this right.

In terms of the material aspect of the right to inviolability of physical and mental
integrity and the prohibition of ill-treatment, this right represents one of the most fundamental
values of democratic societies. The European Convention on Human Rights, absolutely
prohibits torture or inhuman or degrading treatment or punishment, regardless of the
circumstances and behaviour of the victim. It is thus incumbent on representatives of state
authorities to refrain from actions that harm the mental and physical integrity of a person,
namely to refrain from subjecting that person to torture, inhuman or degrading treatment or
punishment.

In terms of the procedural aspect of the right to inviolability of physical and mental
integrity and the prohibition of ill-treatment, the competent state authorities are obliged,
under the provisions of the Constitution and the European Convention on Human Rights, to
conduct an effective official investigation in cases where a person makes serious and

convincing allegations that they have been subjected to any form of ill-treatment by officials.

Summary

l. The applicant, in their constitutional complaint, claimed that their human right to
the prohibition of torture or inhuman or degrading treatment and punishment, guaranteed by
Article 28 of the Constitution and Article 3 ECHR, had been violated. This violation was
committed both by the actions of the police administration, and by the failure of the State

Prosecutor’s Office and the Police Administration to take the necessary steps to identify,
prosecute and punish the perpetrators of this criminal offence and, in accordance with Article
76.3 of the Law on the Constitutional Court, order the State Prosecutor’s Office to ensure an
effective investigation of the reported ill-treatment in accordance with the Constitution and
international agreements. They should have ordered appropriate measures or actions to be
undertaken to rectify the damage already caused, or to eliminate potential harmful
consequences of the established violation of human rights or freedoms.
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Il. The Constitutional Court referred to the standards of the European Court of Human
Rights and noted that the positive obligation of the competent state authorities to conduct
an effective official investigation implies that the investigation is conducted urgently, by
independent authorities, that it is thorough and that it must allow a sufficient element of
public insight. Any lack of investigation that affects the discovery of those responsible

constitutes a risk that the investigation will not meet the stated standards.

- The Constitutional Court concluded that, from the point at which they learnt of the
actions of the members of the Special Police Unit and the injury to the applicant, the Basic
State Prosecutor’s Office failed to act «promptly.» A considerable time had elapsed between
the commission of the criminal offence in question and the date when a decision was taken
on this complaint. During this time, the prosecution failed to discover the direct perpetrators
of the criminal offence of ill-treatment, under Article 166a.2, in conjunction with paragraph 1
of the Criminal Code.

The Constitutional Court also concluded that the investigation by the Basic State
Prosecutor’s Office in Podgorica failed to meet the standards of thoroughness, independence
and urgency of investigation. It also failed to result in the identification and punishment of
police officers who were reasonably suspected of having committed the criminal offence of
ill-treatment against the applicant. The Constitutional Court found that due to these
omissions, there had been a failure to fulfil the positive obligation of competent authorities
to respect and protect the procedural aspect of rights, under Article 28 of the Constitution
and Article 3 ECHR. The general prohibition of torture, inhuman and degrading treatment and
punishment had proved in this case to be ineffective; the situation had arisen in practice
whereby agents of the State had abused «the rights of those within their control with virtual

impunity».

Finally, the Constitutional Court found that in the investigation procedure of the Basic
State Prosecutor’s Office in Podgorica, there had been a breach of the material and procedural
aspects of the rights under Article 28 of the Constitution and Article 3 ECHR, in terms of the
applicant.

{source: htips://codices.coe.int/codices/documents/precis/1C6TB9A2-784A-4995-4333-080C225DC81B)
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© Constitution of Ireland
Article 40
All citizens shall, as human persons, be held equal before the law,
This shall not be held to mean that the State shall not in its enactments have due regard to differences of capacity,
physical and moral, and of social function.
Etc.
3
The State guarantees in its laws to respect, and, as far as practicable, by its laws to defend and vindicate the
perscnal rights of the citizen.
The State shall, in particular, by its laws protect as best it may from unjust attack and, In the case of injustice done,
vindicate the life, person, good name, and preperty rights of every citizen,
Provision may be made by law for the regulation of termination of pregnancy.
Etc.
Articles 41
1. The State recognises the Family as the natural primary and fundamental unit group of Society, and as a moral
institution possessing inalienable and Imprescriptible rights, antecedent and superior to all positive law.

The State, therefore, guarantees to protect the Family in its constitution and authaority, as the necessary basis of
social order and as indispensable to the welfare of the Nation and the State.

2. In particular, the State recognises that by her life within the home, weman gives to the State a support without
which the common good cannot be achieved.

The State shall, therefore, endeavour to ensure that mothers shall not be obliged by economic necessity to
engage in labour to the neglect of their duties in the home.

3. The State pledges Itself to guard with special care the institution of Marriage, on which the Family is founded,
and to protect it against attack.

A Court designated by law rmay grant a dissolution of marriage where, but only where, it is satisfied that

i. there is no reasonable prospect of a reconciliation between the spouses.

it. such provision as the Court considers proper having regard to the circumstances exists or will be made for
the spouses, any children of either or both of them and any other person prescribed by law, and

jil. any further conditions prescribed by law are complied with.

Provision may be made by law for the recognition under the law of the State of a dissolution of marriage granted
under the civil law of another state.

Marriage may be contracted in accordance with law by two persons without distinction as to their sex.

Article 42A

1. The State recoenises and affirms the natural and imprescriptible rights of all children and shall, as far as
practicable, by its laws protect and vindicate those rights,

2. In exceptional cases, where the parents, regardiess of their marital status, fail in their duty towards their children
to such extent that the safety or welfare of any of their children is likely to be prejudicially affected, the State as guardian of
the common good shall, by proportionate means as provided by law, endeavour to supply the place of the parents, but
always with due regard for the natural and imprescriptible rights of the child.

Provision shall be made by law for the adoption of any child where the parents have failed for such a period
of time as may be prescribed by law in their duty towards the child and where the best interests of the child so require.
3. Provision shall be made by law for the voluntary placement for adoption and the adoption of any child.
4, Provision shall be made by law that in the resolution of all proceedings
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i. brought by the State, as guardian of the common good, for the purpose of preventing the safety and welfare

of any child from being prejudicially affected, or
ii. concerning the adoption, guardianship or custody of, or access to, any child, the best interests of the child shall
be the paramount consideration.

Provision shall be made by law for securing, as far as practicable, that in all proceedings referred to in subsection
1° of this section in respect of any child who is capable of forming his or her own views, the views of the child shall be
ascertalned and given due weight having regard to the age and maturity of the child.

(M: https:/Awww.irishstatutebook ie/eli/cons/en/htmi#part13)
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® the Irish Nationality and Citizenship Act 1956
Article 7
{1} Pending the re-integration of the national territory, subsection (1) of section 6 shall not apply to a person, not
otherwise an Irish citizen, born in Northern Ireland on cr after the 6th December, 1922, unless, in the prescribed manner, that
person, if of full age, declares himself to be an Irish citizen or, if he is nat of full age, his parent or guardian declares him to
be an Irish citizen. In any such case, the subsection shall be deemed to apply to him from birth.
(@ https//wwwiirishstatutebook,ie/eli/1956/act/26/enacted/en/print#secT)
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“ European Convention and Human Right

Article 5 Right to liberty and security

1, Everyone has the right to liberty and security of person. No one shall be deprived of his Uberty save in the following
cases and in accordance with a procedure prescribed by law:

{a) the lawful detention of a person after conviction by a competent court;

{b) the lawful arrest or detention of a person for nancompliance with the lawful order of a court or in order to secure
the fulfilment of any obligation prescribed by law;

{c) the lawful arrest or detention of a person effected for the purpose of bringing him before the competent legal
authority on reasonable suspicion of having committed an offerice or when it is reasonably considered necessary to prevent
his committing an offence or fleeing after having done so;

(d} the detention of a minor by lawful order for the purpose of educational supervision or his lawful detention for
the purpase of bringing him before the competent legal authority;

- (e} the lawful detention of persons for the prevention of the spreading of infectious diseases, of persons of unsound
mind, alcoholics or drug addicts or vagrants;

(f) the lawful arrest or detention of a person to prevent his effecting an unauthorised entry into the country or of a
person against whormn action is being taken with a view to deportation or extradition.

(#an: https://www.echr.coe.int/documents/d/echr/convention_ENG)
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IRL-2025-1-001

a) Ireland b) Supreme Court ¢) d) 09/05/2023 e) S:AP:IE:2022:000014 f) A, BandC
(A Minor Suing by His Next Friend, A} v. The Minister for Foreign Affairs and Trade g} [2023]
IESC 10 h) Codices (English)

Headnotes

A child born in the United Kingdom via a surrogacy arrangement is not entitled to Irish
citizenship by descent under Section 7.1 of the Irish Nationality and Citizenship Act 1956 if the
Irish citizen parent is not legally recognised as a parent at the time of birth. The term "parent” in
this context refers to the genetic father or birth mother at the time of the child's birth. The
Supreme Court cannot construe Section 7.1 of the 1956 Act differently as it would radically alter
the legislative scheme from that enacted, which envisaged citizenship by descent passing
through persons who were parents at the time of the birth of the child as and from the point of
his or her birth. For the Supreme Court to consider issuing a declaratory order that, by failing to
provide a legislative route to birthright citizenship for a child born following surrogacy whose
non-genetic parent is an Irish citizen, the State has breached the child's rights under Articles
40.1, 40.3, 41, and 42A of the Constitution, it would first have to join the appropriate parties and
allow the State the opportunity to adduce evidence addressing the reasons it has not adopted

this course of action.

Surmmary

I. The applicants were a same sex married couple, A (an Irish and British citizen) and B
(a British citizen), domiciled and residing in the United Kingdom. Their child, C, was born in April
2015 through a surrogacy arrangement recognised as lawful in the United Kingdom, with B as the
genetic father and the surrogate mother as the birth mother. C was conceived using embryos
created by eggs provided by an anonymous (but traceable) donor inseminated with sperm from
B. The resulting embryos were transferred to the uterus of D. Subsequent to C’s birth, a United
Kingdom birth certificate was issued which recorded D as C’s mother, and B as his father, A
parental order was obtained in the English High Court in July 2015, recognising A as C's legal
parent. In July 2015, A and B successfully applied to the Central Family Court in London for a

parental order in respect of C pursuant to Section 54 of the Human Fertilisation and Embryology
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Act 2008 (an Act of the United Kingdom parliament). That order was granted on 21 July 2015.
Under English law, the effect of that order was to reassign parentage of C from B and D, to A
and B and the order thus operated to extinguish D’s parental rights. A revised birth certificate
was thereafter issued for C, recording A and B as C’s parents. In 2017, A and B applied to the
Minister for Foreign Affairs and Trade (hereinafter, the “Minister”) for a passport in respect of C,
asserting that C was an Irish citizen by descent through A. The Passports Act 2008 provides that
before issuing a passport, the Minister must be satisfied that the relevant person is an Irish
citizen. Section 7 of the Irish Nationality and Citizenship Act 1956 (as amended) in turn provides
that a “person is an Irish citizen from birth if at the time of his or her birth either parent was an
Irish citizen or would if alive have been an Irish citizen”,

The applicant’s contended that C was an Irish citizen by virtue of the fact A was an Irish
citizen when C was born and was now his parent by virtue of the parental order. In response,
the Minister’s position was that for the purposes of Section 7 the phrase “parent” was
understood to mean the birth mother and genetic father of the child. For the Minister, this
meant that at the time of C’s birth, neither of his parents were Irish citizens. In the course of
subsequent correspondence from the passport and visa office at the Irish Embassy in London, A
and B were advised that the Department of Foreign Affairs and Trade intended to refuse the
application for a passport for C, as (it was said) a ‘parent’ for the purposes of Section 7.1 was
understood to mean either the ‘mother’ or ‘father’, or a male adopter of, the child. The
applicants sought an order of mandamus in the High Court to direct the Minister to decide
whether a passport should be issued to the child. For reasons explained in A, B and C (A Minor
Suing by his Next Friend A) v. Minister for Foreign Affairs and Trade [2021] IEHC 785, the High
Court agreed with the construction of Section 7.1 of the 1956 Act urged by the applicants,
finding that A was C’s ‘parent’ for the purposes of that provision and that, in consequence, C
was an Irish citizen. The Minister applied for, and was granted, a leapfrog appeal directly to the
Supreme Court.

Il. The Supreme Court allowed the appeal, holding that A was not the child’s parent for
the purposes of Section 7.1 of the Irish Nationality and Citizenship Act 1956. It stated that while
the order issued by the courts of England and Wales recognising A as the parent of the child
could be recognised in principle by the private international law of the State, the interpretation

of the term ‘parent(s)’ in frish law would depend on the language, context and objective of the
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specific piece of legislation. The term parent that is used in Section 7.1 of the 1956 Act was held
to refer only to the genetic father of the child and the birth mother. With regards to the
arguments the applicants made under the Irish Constitution and the ECHR, according to which
the child would be entitled to Irish citizenship, the Supreme Court held that even if well placed,
it is not possible to construe Section 7.1 of the 1956 Act in this way as it would radically alter
the legislative scheme from that enacted, which envisaged citizenship by descent passing
through persons who were parents at the time of the birth of the child as and from the point of
his or her birth.

Noting that the constitutional argument suggested by the applicants is one according to
which C would be entitled to Irish citizenship in circumstances in which an arguably like-
positioned person domiciled in Ireland would not be entitled to such citizenship, the Supreme
Court held that it is not in any event free to consider granting the applicants’ orders striking
down the provisions of Section 7.1 of the 1956 Act as invalid having regard to the provisions of
the Constitution for any of the reasons suggested in this case. Such declaratory relief was not
sought in these proceedings. The parties required by law to meet that case were not before the
court and the issue was not agitated before the High Court. The Supreme Court further noted
that it is not free - for similar reasons - to grant a declaration of incompatibility pursuant to
Article 5.1 ECHR.

The Irish Human Rights Equality Commissioner (acting as amicus curiae) suggested a
declaratory order from the Supreme Court, that by failing to provide for a legislative route to
birthright citizenship to a child born following surrogacy whose non-genetic parent is an Irish
citizen, the State has breached C’s rights under Articles 40.1, 40.3, 41 and 42A of the
Constitution. The Supreme Court noted however that to even consider an application for relief
of this kind (which was not sought by the applicants themselves), it would have to join the
appropriate parties and would have to allow the State the opportunity to adduce evidence
addressing the reasons it has not adopted this course of action. This could not be done at the
instigation of a notice party at this stage of the proceedings.

Il A judge concurred with the majority but suggested that the Supreme Court should re-
examine its jurisprudence on Article 40.1 of the Constitution, which guarantees equality before
the law. Expressing concern over the implications of the majority's interpretation for non-

traditional families and the rights of children born through surrogacy, he held that the failure of
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the Oireachtas (Parliament) to allow for citizenship by descent in a case of this kind raises an
acute constitutional issue having regard to the combined inter-action of Article 9.1.3 and Article

41.4 of the Constitution when read in conjunction with Article 40.1 of the Constitution. The

judge noted, however, that given the applicants had not actually challenged the constitutionality
of the section or sought a declaration that the failure of the Oireachtas to so provide for
citizenship by descent in the case of non-genetic Irish parents amounts to a breach of Article
40.1 of the Constitution, it would be inappropriate to proceed further. Moreover, the concurring
judge noted that it would not be appropriate for the Supreme Court to pronounce upon the
constitutionality of a legislative measure in any case without the service of the proceedings
upon the Attorney General in the manner required by the Rules of the Superior Courts and fair
procedures or to allow for the scope of an appeal to be expanded by the Irish Human Rights
and Equality Commission’s submissions on appeal where a constitutional argument was not

otherwise previously advanced by the parties.

{source:
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© Constitution of the Republic of Serbia

Article 32 Right to Fair Trail

Everyone shall have the right to a public hearing before an independent and impartial tribunal established by the
law within reasonable time that shall pronounce judgement on their rights and obligations, grounds for suspicion resulting in
initiated procedure and accusations brought against them.

Everyone shall be quaranteed the right to free assistance of a translator if the person does not speak or understand
the languare officially used in the court and the right to free assistance of an interpreter if the person is blind, deaf, or dumb.

The press and public may be excluded from all or part of the court procedure only in the interest of protecting
national security, public order and morals in a democratic sodiety, interests of juveniles or the protection of private life of
the parties, in compliance with the law.

(Fsn - https://www.paragraf.rs/propisi/constitution-of-the-republic-cf-serbia.html)

“ European Convention on Human Rights

Article 6 Right to Fair Trial

1. In the determination of his civil rights and obligations or of any criminal charge against him, everyone is entitled
to a fair and public hearing within a reasonable time by an independent and impartial tribunal established by law. Judgment
shall be pronounced publicly but the press and public may be excluded from all or part of the trial in the interests of morals,
public order or national security in a democratic society, where the interests of juveniles or the protection of the private life
of the parties so require, or to the extent strictly necessary in the epinion of the court in special circumstances where publicity
would prejudice the interests of justice.

2, Everyone charged with a criminal offence shall be presumed innocent until proved euilty according to law.

(T https/Avww.echr.coe.int/documents/d/echr/convention_eng)
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SRB-2025-1-001
a) Serbia b) Constitutional Court ) d) 26/09/2024 e) IUo 42/2022 f) ¢ h)
Codices (Serbian)
Headnotes

A hearing via videoconference is not in itself incompatible with the exercise of the
right to a fair trial as enshrined in Article 32 of the Constitution. Article 32 of the Constitution
does not guarantee that the presence of the defendant in criminal proceedings must be
physical and immediate. The Degree does not regulate a derogation from the right to a fair
trial, public hearings, nor a derogation from the special rights of the accused but rather
ensures the participation of the accused in the main hearing through technical means for
transmitting sound and images, in order to prevent the spread of the infectious disease

COVID-19 during the occurrence of the state of emergency.

Summary
l. Several initiatives have been submitted to the Constitutional Court to initiate
proceedings to assess the constitutionality and legality of the Decree on the manner of
participation of the accused in the main hearing in criminal proceedings held during the state
of emergency declared on 15 March 2020. The Decree had been adopted on 1 April 2020,
after the entry into force of the Decision on declaring the COVID-19 disease caused by the
SARS-CoV-2 virus an infectious disease, the Decision on declaring a state of emergency and
the Order on declaring the COVID-19 infectious disease an epidemic of major epidemiological
importance for the territory of the Republic of Serbia. The Decree entered into force on 1
April 2020 and ceased to be valid on 6 May 2020, the day the Decision on the lifting of the
state of emergency entered into force.
| IIl. Regarding the applicants' allegations challenging the constitutionality of the Decree
in relation to the provisions of Articles 20, 32 and 33 of the Constitution, the Constitutional
Court, first of all, established that the Decree prescribed the manner in which the accused,
who was in custody, could participate in the main hearing in criminal proceedings before the
first instanée court during the declared state of emergency, through technical means of
transmitting sound and images. In each specific case, this was to be decided by the president
of the chamber, i.e. the individual judge, based on an assessment of the degree of danger of
the spread of the infectious disease and the technical conditions for holding the trial in this

manner.



® 35.

Therefore, the Constitutional Court noted that the disputed Degree does not regulate a
derogation from the right to a fair trial, public hearings, nor a derogation from the special
rights of the accused {(which are reflected in the right to defense and unhindered
communication with a defense attorney, the right to be heard and the right to present
evidence in one's own favour, as well as the right to examine witnesses), but rather ensures
the participation of the accused, i.e. his presence at the main hearing, through technical
means for transmitting sound and images, in order to prevent the spread of the infectious
disease COVID-19, due to the occurrence of which, as it threatens the public health, a state
of emergency has been declared on the territory of the Republic of Serbia.

The Constitutional Court found that the contested Decree does not infringe any of
the rights guaranteed by the aforementioned provisions of the Constitution. It held that the
constitutional provisions do not guarantee that the presence of the defendant in criminal
proceedings must be physical and immediate. The participation of the defendant in court
proceedings is in principle linked to his ability to actively follow and participate (understand
the proceedings and the ability to present and challenge evidence) in the hearing, while
respecting all guaranteed rights regardless of the person's physical location.

The Constitutional Court found that, in accordance with the provisions of the
disputed Decree, it is within the competence of the first instance court (the president of the
chamber, i.e. the individual judge) to assess, in each specific case, the possibility of holding
the main hearing in the manner provided for by the Decree. B_ased on this discretionary
power, the judge decides whether the participation of the defendant will be ensured through
technical means of transmitting sound and images or not. It highlighted that this discretionary
power is limited by the criteria that the judge must be guided by when making a decision: -
ﬁfst, the defendants in question are in custody; - second, ensuring the immediate physical
presence of the defendant is difficult due to the risk of spreading an infectious disease; -
thirdly, the hearing will be held in this manner only if there are technical conditions to
ensure the participation of the defendant in the main hearing through technical means of
tfansmitting sound and image.

The Constitutional Court stated that the first and third criteria are fully specified and
measurable criteria. It further held that the second criterion is not sufficiently specified by
the nature of the matter, but is, in the spirit of the state of emergency, interpreted according
to the circumstances of the specific case, which does not mean that the interpretation is
arbitrary but rather flexible, and corresponds to the very nature of the state of emergency in

which the state finds itself. It highlighted that in the case of discretionary assessment, the
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bearer of discretionary authority is bound by the circumstances of the specific case and acts
according to its own assessment or judgment, but guided by the public interest. The choice
or decision it made in a specific case, does not bind it in other similar situations. Therefore,
the legal basis for the discretionary authority of the judge, as provided for by the disputed
Degree, cannot be disputed in itself. What can be disputed is only the diverse application of
the disputed Degree in practice, and therefore the possibility that such application may be
erroneous, unfair and to the detriment of the rights and interests of the defendant in criminal
proceedings. In that case, the Constitutional Court recalled that legal protection from such
conduct, i.e. the application of the Decree, can be secured in another constitutional court

170 of the Constitution.

The Constitutional Court also pointed to the position of the European Court of
Human Rights that holding a hearing via videoconference is not in itself incompatible with
the exercise of the right to a fair trial under Article 6 ECHR and that it is only a technical
means used in the proceedings, but that it must be ensured that the defendant can follow
the proceedings, be heard without technical obstacles and that effective and confidential
communication with the defense attorney is ensured (Marcello Viola v. italy, no. 45106/04, 5
October 2006, paragraph 67, and judgment of the Grand Chamber Sakhnovskiy v. Russia, no.
21272/03, 2 November 2010, paragraph 98).

The Constitutional Court further pointed to certain decisions of the European Court
of Human Rights, by which it dismissed applications filed for alleged violations of other rights
guaranteed by the European Convention on Human Rights, committed in the period
following the declaration of the COVID-19 pandemic (Bah v. the Netherlands, no. 35751/20,
22 June 2021; Terhes v. Romania, no. 49933/20, 13 April 2021).

The Constitutional Court also referred to the “Guidelines for holding video
conferences in judicial proceedings”, a document adopted by the European Commission for

the Efficiency of Justice at a plenary meeting held on 16 and 17 June 2021.
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Article 4 Prohibition of torture and inhuman or degrading treatment or punishment

No one shall be subjected to torture or to inhuman or degrading treatment or punishment.
(i ; https://www.europarl.europa.euw/charter/pdf/text_en.pdf)
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GER-2025-1-008

a) Germany b) Federal Constitutional Court c¢) First Chamber of the Second Panel
d) 24/01/2025 e) 2 BvR 1103/24 f) Extradition to Hungary
g) ECLI:DE:BVerfG:2025:rk20250124.2bvr110324  h) Codices (German, English)

Headnotes

1. The principles of mutual trust and mutual recognition between EU Member States
may be restricted if there is a risk that surrendering the affected person to the issuing Member
State will lead to this person being treated in an inhuman or degrading manner within the

rrieaning of Article 4 of the Charter of Fundamental Rights of the EU.

2. Given that the prohibition of inhuman or degrading treatment is absolute, the ordinary
court dealing with the surrender request must not limit its review of the detention conditions to
obvious inadequacies; rather the court must base its review on an overall assessment of the

relevant physical conditions of detention.

3. To conduct this thorough review, the court must request the issuing Member State to
provide, as a matter of urgency, all necessary supplementary information on the conditions in

which it is envisaged that the person concerned will be detained.

4. The court dealing with the surrender request must postpone its decision on whether
the surrender is permissible until it obtains the supplementary information that allows it to
discount the existence of a risk of inhuman or degrading treatment. If that risk cannot be
excluded within a reasonable time, the court must decide whether to discontinue the surrender

procedure.
Summary

l. Hungarian authorities charged the applicant, together with other individuals, with
attacking alleged far-right sympathisers in Budapest in February 2023. The applicant was arrested
in Berlin in December 2023. On 27 June 2024, the Berlin Higher Regional Court declared the
applicant’s extradition to Hungary to be permissible. On 28 June 2024, the Federal Constitutional

6%



Court issued a preliminary injunction that provisionally prohibited the applicant’s surrender to

the Hungarian authorities. In the interim, however, the surrender had already taken place.

In challenging their extradition, the applicant asserts, inter alia, that their right under
Article 4 of the Charter of Fundamentat Rights of the EU (hereinafter, the “Charter”) was

violated.

Il. Based on the considerations below, the Court held that the constitutional complaint is

admissible and well-founded.

The applicant continues to have a recognised legal interest in bringing a constitutional
complaint. Due to the specific operative timeframe within which the surrender took place, it was
effectively impossible for the applicant to obtain a decision on a constitutional complaint prior
to the challenged order unfolding its full effect and becoming moot. However, the surrender to
Hungary declared permissible by the Berlin Higher Regional Court constitutes a severe
interference with fundamental rights that is still ongoing. This is because the applicant is

currently being detained in Hungary.

The challenged order violates the applicant in their fundamental right under Article 4 of
the Charter. The Berlin Higher Regional Court failed to satisfy its obligation under this provision

to fully clarify the factual circumstances relevant to the applicant’s surrender.

Given the applicant’s detailed submissions, the Higher Regional Court had sufficient
indications of systemic or generalised deficiencies regarding detention conditions in Hungary. The
applicant, inter alia, pointed to overcrowding, violent attacks against detainees and a lack of
legal remedies. The Berlin Higher Regional Court referred to a decision by the Celle Higher
Regional Court, according to which there no longer were any specific indications as to the
detention standards in a specific Hungarian prison violating Article 4 of the Charter. The Celle
Higher Regional Court reached this finding based on measures mandated by the Hungarian
government in 2020 to tackle prison overcrowding, as well as on a 2020 report by the
Committee for the Prevention of Torture, which noted a significant improvement in prison
standards. The Berlin Higher Regional Court, however, had before it evidence that contradicted
this finding and that was more recent, including declarations in lieu of oath made by former

detainees and up to date reports by the Hungarian Helsinki Committee. The Berlin Higher



Regional Court nevertheless chose to base its decision on the older decision of the Celle Higher

Regional Court without sufficiently considering the more recent evidence before it.

Similarly, risks of treatment violating Article 4 of the Charter cannot automatically be
excluded based on the written guarantee by the Hungarian authorities. The Hungarian authorities
only make general reference to the applicable legal framework, pointing to a 2013 law; they do
not provide information as to the current actual detention standards or a specific assurance as
to the applicant’s treatment. At the time of its decision, the Berlin Higher Regional Court had
already been informed as to which prison the Hungarian authorities had designated for the
applicant’s detention in custody. The next logical step would have been to seek more
clarification on the conditions in that particular prison. Moreover, guarantees given by the state
requesting surrender do not relieve the competent court in the state receiving the request from
the obligation to make a prognosis of current risks in order to evaluate the reliability of the
assurance given by the requesting state. The challenged decision lacks an examination that is

sufficient in this respect.

In view of the information provided by the Hungarian authorities, and given the
applicant’s detailed submissions, it was also not possible to automatically assume, like the
Berlin Higher Regional Court did, that the protection of the applicant, who identifies as non-

binary, was sufficiently guaranteed.

The Berlin Higher Regional Court stated that a risk assessment would be undertaken
‘with respect to any kind of threat that may exist due to sexual orientation, gender identity, the
detained person’s political views or origin or due to any other reason’, yet this degree of
specificity cannot be inferred from the written guarantee given by the Hungarian national prison
authority. Indeed, such an inference cannot be convincing for the mere reason that the Higher
Regional Court still assumed in its detention order that current policies by the Hungarian
government had to be considered gender-, homo- and transphobic. Additionally, the Berlin
Higher Regional Court had before it a recent report by the Hungarian Helsinki Committee,
released on 27 May 2024, according to which lesbian, gay, bisexual, transsexual, intersexual and
queer detainees in Hungarian prisons were at risk of verbal or physical harassment by other

detainees or prison staff.
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To the extent that the Berlin Higher Regional Court is of the view that the written
guarantee in the applicant’s prison registration documents would ensure a particularly thorough
risk assessment, taking account of the applicant’s non-binary identity, there is no indication in
the submitted documents of the detainees’ gender identity being registered at all. In fact, the
HUngarian authorities stated precisely that the detainees’ gender identity was not being
registered. If attacks on detainees due to their gender identity have not been registered as such,

it is unclear how discrimination due to gender identity is to be effectively targeted.

(https://codices.coe.int/codices/documents/precis/55F134B5-3E34-4F8E-7929-
08DD8D424A08)
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sn. Cambridge Dictionary a3 (Frunal) i (the person (s) accused in a court of law

Treatment

o. vilidadwildmans dsngu-lng Ing-Sanqu atuTwdudneany @uiaded <, aviing
viuidauaud Wudiads $1fn been WanumneTaedhluimneds “msujos.

lo. WAUTYNTU Cambridge Advanced Learner’s Dictionary & Thesaurus (4th Edition) a§une
1l %un8ile “the way you deal with or behave towards someone or something” ka1 113
UftRneyana lidtesdululumdifvieiarine feil msldluusuninsuyueruindadensuiind
adindnarsmuduuyes (fum)

Ratify

o. WaUYnsUTTTineanu WA, bees e “Wnsfusesdeiilinseyivlundn”

. WANIYNTU Cambridge (Cambridge Dictionary) afunetaliamuiufie “(Especially of
governments or organizations) to make an agreement official.” wla?1 vl donnawdunianns
(peangluuiuntesiguraviensdns)



m. AunngluvIunvesdidadevesmaissiuyydunes st (.Andoran legislation
preceding the 1993 Constitution must be interpreted in the light of the legal system established
by the Constitution and the duly ratified international Conventions to which it refers.) uu18 94
U‘wummmtmn{]wmﬂm 9 ‘Ha\ﬁ’l‘ﬁi’-ﬁﬂ‘lﬂmﬂ’lﬂ‘ﬁu&ﬂmﬂﬂauﬂ‘éﬁﬁ‘i‘iuum A.f. 1993 ﬂ“uwaﬁuaﬂu DY
nrmﬂ'ﬂmuuwumwmsuwngwmUﬁiﬂnam'nummﬁﬁ'ﬁuum LLa“’GlBﬂflﬂﬂﬂ'J']ﬂJ‘Uu‘WUﬁ’m‘UE)QEJ‘LJE‘{El.lﬂJ’l
sEnInUTELIA ‘sja'ﬁﬁ‘s‘iuummJUﬁlmumﬁymlwmﬂiﬂumﬂuauﬂmmﬂma’m“u

Secularised (v.)

WaUUNTU Cambridge (Cambridge University Press and Assessment) figuf1in “secularised”
1 A - o 2, a2 o Q o ™~ 3
Tuieddlagnvilidinruduesna Bvdwa duna wiemsmunuvmemauAssgnavesnluaindeiy

Surrogacy

®. NIUIYATY Cambridge (Cambr:dge University Press and Assessment) 8d unatanldda
MUY m'i'wwwms‘umﬂiimmumnwmqanﬂu efiladanansafieReassimemios (Fum)

lo. ﬂ'a’nmma‘luUiwaadﬂ’n dade (... by failing to provide a legislative route to
birthright citizenship for a child born following surrogacy whose non-genetic parent is an lrish
citizen) mnefla ms#sglifingrunesesfunslidymasiuasfiAannnisduye Tnedamansedidu
wailedledvlifinumAsidomnatugnisy fadurmudumailunisufoiniifivesss Weeenn
Lﬁnﬁtﬁmmﬂniw'mn'l'ié'uum mssyyanusnngnerasdausavzinududou uazngvang
Yaqtuflaildrmuadamaidamilumslidymalasnmstudomounsniiiannmsduyy

Prejudice

o. wamynsuatuslufinganu w.e. 2554 wneie “arnudides”

. WAUUNTY Cambridge (Cambridge University Press and Assessment) a8 uisLanldin
N ﬂmuﬂﬂmwsamﬂmanwlmamﬁs*mLaJLmaummauwa ImUﬂiﬁﬂmnnﬂslmm'immammgﬁ
Weawe (Fuw)

an. AuvaeluuTUNYaeA1iiade (The referendary had not heard the same case in Migri
or at an earlier stage ................ Thus, disqualification due to prejudice as referred to in .......... )
Nt msﬁmaﬁ"]é’qﬁm'iau'lﬂﬁ'andné'wﬁ'i'tmﬁmﬁumﬁ'luma‘ﬁ"uéfw%an'ﬁﬁmimmwﬂﬂsaaﬁu
"quaumangwma wmefidwidimefifieadesdionndenfiuneu m"l,muuawwmmmmﬂﬂfn
Lmvrmmwuuummmmmmum (Subjective Impartiality) maaﬂmmmmgwma (Code of Judicial
Procedure) Amunl)
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