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® Constitution of India

Article 20 Protection in respect of conviction for offences.

{3) No person accused of any offence shall be compelled to be a witness against himself.
Ga: https://lddashboard.legislative.gov.in/sites/default/files/coi/COl_2024.pdf)
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IND-2010-W-005

a) India b) Supreme Court <) d) 05/05/2010 e} Criminal Appeal no. 1267, 2004 f)
Smt. Selvi and others v. State of Karnataka g} [2010] 5 SCR 381 h) Codices (English)

Headnotes

Involuntary administration of certain scientific techniques, viz. narcoanalysis, polygraph
examination and brain electrical activation profile test violates the 'right against self-incrimination’,
a right guaranteed under the Constitution of India. The compulsory administration of these
techniques is an unjustified intrusion into the mental privacy of an individual. It would also
amount to ‘cruel, inhuman or degrading treatment' with regard to the language of evolving
international human rights norms. Placing reliance on the results gathered from these technigues
comes into conflict with the right to fair trial'. No individual should be forcibly subjected to any
of the techniques in question, whether in the context of investigation in criminal cases or
otherwise. Doing so would amount to an unwarranted intrusion into personal liberty. However,
there is room for the voluntary administration of the said techniques in the context of criminal

justice, provided that certain safeguards are in place.
Summary

1. Legal guestions relating to involuntary administration of certain scientific techniques,
namely Narcoanalysis, Polygraph examination and Brain Electrical Activation Profile test for the
purpose of improving investigation efforts in criminal cases arose for consideration before
a Constitution Bench of the Supreme Court of India. The issue evoked a face-off between the
desirability of efficient investigation and the preservation of individual liberty and raised pertinent

guestions about the meaning and scopé of fundamental rights available to the citizens of India.

2. The Supreme Court of India went on to examine the implications of permitting the use

of the impugned scientific technigues in a variety of settings and accordingly held as follows:

a. The compulsory administration of the impugned techniques violates the 'right against
self-incrimination’. This is because the underlying rationale of the said right is to ensure the
reliability as well as voluntariness of statements that are admitted as evidence. The test results
cannot be admitted in evidence if they have been obtained through the use of compulsion.
Article 20.3 of the Constitution of India, 1950 protects an individual's choice between speaking

and remaining silent, irrespective of whether the subsequent testimony proves to be inculpatory



or exculpatory. Article 20.3 aims to prevent the forcible 'conveyance of personal knowledge that
is relevant to the facts in issue’. The results obtained from each of the impugned tests bear

a 'testimonial’ character and they cannot be categorised as material evidence.

b. Also forcing an individual to undergo any of the impugned techniques violates the
standard of ‘substantive due process' which is required for restraining personal liberty. Such
a violation will occur irrespective of whether these techniques are forcibly administered during
the course of an investigation or for any other purpose since the test results could also expose

a person to adverse consequences of a non-penal nature.

_ €. The compulsory administration of these techniques is an unjustified intrusion into
the mental privacy of an individual. It would also amount to 'cruel, inhuman or degrading
treatment’ with regard to the language of evolving international human rights norms. Furthermore,
placing reliance on the results gathered from these techniques comes into conflict with the 'right
to fair trial’. Invocations of a compelling public interest cannot justify the dilution of constitutional

rights such as the 'right against self-incrimination’.

d. No individual should be forcibly subjected to any of the techniques in question,
whether in the context of investigation in criminal cases or otherwise. Doing so would amount to
an unwarranted intrusion into personal liberty. However, there is room for the voluntary
administration of the impugned technigues in the context of criminal justice, provided that certain

safeguards are in place.

3. Referring to the Guidelines for the Administration of Polygraph Test (Lie Detector Test)
on an Accused' published by the National Human Rights Commission in the year 2000, the
Supreme Court of India was of the view that these guidelines should be strictly adhered to and
similar safeguards should be adopted for conducting the 'Narcoanalysis technique’ and the 'Brain

Electrical Activation Profile' test.

(fla: https://codices.coe.int/codices/documents/precis/5ADB2272-4FD2-451E-278E-08DC225DC8 1B)
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® Federal Constitution of the Swiss Confederation
Article 10 Right to life and to personal freedom
2. Every person has the right to personal liberty and in particular to physical and mental integrity and to freedom
of movement.
Article 13 Right to privacy
1. Children and young people have the right to the special protection of their integrity and to the encouragement
of their development.
Article 36 Restrictions on fundamental rights
L. Restrictions on fundamental rights must have a legal basis. Significant restrictions must have their basis in a
federal act. The foregeing does not apply in cases of serious and immediate danger where no other course of action is
possible,
2. Restrictions on fundamental rights must be justified in the public interest or for the pratection of the
fundamental rights of others.
3. Any restrictions on fundamental rights must be proportionate.
4. The essence of fundamental rights is sacrosanct.
(#n: https://www.fediex.admin.ch/eli/cc/1999/404/en)
® European Convention on Human Rights
Article 8 Right to respect for private and family life
1. Everyone has the right to respect for his private and family life, his home and his correspondence.
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2. There shall be no interference by a public authority with the exercise of this right except such as is in accordance
with the law and is necessary in a democratic society in the interests of national security, public safety or the economic well-
being of the country, for the prevention of disorder or crime, for the protection of health or morals, or for the protection of
the rights and freedoms of others.

F: htips:/Avww.echr.coe.int/documents/d/echr/convention_ENG)
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SUI-2024-2-003

a) Switzerland b) Federal Court ¢} Criminal Law Court d) 30/03/2023 e)
6B_1206/2021 f) A.v. Ministére public central du canton de Vaud g Arréts du Tribunal
fedéral (Official Digest), 149 1 161 h) Codices (French)

Headnotes

Articles 10.2, 13.1 and 36 of the Federal Constitution; Article 8 ECHR; control of a prisoner's

correspondence by the penal establishment.

Apart from reasons of order and security in the penal establishment, a prisoner's relations
with the outside world are governed by the plan for the serving of his penal sanction. In this
context, where child victims are likely to be exposed to the risk of secondary victimisation,
intimidation and reprisals, the positive obligations inherent in an effective respect for their privacy
require that special protective measures be taken even in the relations between individuals. In
particular, there is an important public interest in protecting the personalities of child victims of
particularly serious crimes, in the context of monitoring the correspondence of their detained

father, the perpetrator of the offences (recital 5).
Summary

l. A. was sentenced to 18 years' imprisonment for committing particularly serious acts

against his children.

In 2019, the managers of the prison where A. was serving his sentence informed him that
it had seized three letters addressed to him by his mother and brother, on the grounds that they
contained photographs of his children, the direct victims of the offences he had committed. They
decided that the photographs would only be forwarded to him with the express written consent
of each of the criminal victims featured in the photographs, or of each guardian holding a
protection order in favour of the criminal victims concemed. In addition, the Office for the

Execution of Sentences forbade A. to make contact with his wife and children.

A, contested the prison management's decision. After exhausting all cantonal legal

remedies, he appealed to the Federal Supreme Court.
The Federal Court dismissed the appeal.

IIl. The Federal Supreme Court begins by presenting the norms and jurisprudence relating

to the prison regime for detainees. It points out that the guarantee of personal freedom (Article



.,

10.2 of the Federal Constitution) and the right to respect for private and family life (Articles 8
ECHR and 13.1 of the Federal Constitution) allow detainees to maintain contact with members of
their family, within the limits deriving from the measure of constraint imposed on them and the
special relationship of subjection which binds them to the State. Any restrictions on the exercise
of these rights must comply with the requirements of Article 36 of the Federal Constitution
(legality, public interest and proportionality). Interference in the exercise of a convicted prisoner's

right to respect for his correspondence is therefore only admissible under certain conditions.

The Federal Court goes on to explain the legal arguments of the previous court. According
to the cantonal judses, the sentence enforcement authority must take all necessary measures to
protect the personality of victims when it finds that acts are likely to harm it. In this respect, the
cantonal court considered that the extreme seriousness of the acts committed by A. against his
children and the resulting trauma justified increased protection for the children. The children's
interest in keeping their photographs out of the hands of their tormentor - unless they or their
legal representatives gave their express consent - took precedence over A.'s interest in being able
to freely dispose of photographs of his children, For the cantonal judges, this is a matter of

protecting the children's personality, and in particular their privacy.

The Federal Court then describes A.'s point of view. He does not contest that the opening
of his correspondence was justified. However, he maintains that the prison management was not
entitled to refuse to send him photographs of his children. Only a civil judge, instructed by his
children, could prohibit the communication of the photographs. In other words, in the absence

of a civil court order, there was no basis for censoring his post.

For the federal judges, the limits placed on a prisoner's right to receive photographs of his
children from third parties are based on the reasons for his criminal conviction. When children
are the direct victims of serious offences, measures to protect their rights and freedoms may need
to be taken. In the case of child victims of rape and serious sexual assault, who are likely to be
exposed to the risk of secondary victimisation, intimidation and reprisals, the positive obligations
inherent in effective respect for their privacy require, in particular, the adoption of special

protective measures, even in relations between individuals.

The Federal Court found that A. had committed particularly serious acts to the detriment
of his children. The federal judges note that the prisoner's relations with the outside world are
governed by the plan for the service of his sentence. According to this document, A. must not
come into contact, either directly or indirectly, with criminal victims. In addition, the Office for

the Execution of Sentences has expressly forbidden him to make contact with his wife and
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children. This means that any contact, direct or indirect, is detrimental to the well-being of his
children, given their particular vulnerability. Although measures to protect victims can be taken
by the civil courts, in private-law relationships they also derive from the measure of constraint
imposed on prisoners and the special relationship of subjection which binds them to the State.
In particular, when monitoring a prisoner's correspondence, there is a strong public interest in
protecting the privacy of third parties. In view of the risk of secondary victimisation, this is all the
more true in the case of child victims of particularly serious crimes. Given the very nature of the
situation, it is up to the public authorities responsible for enforcing the penal sanction to take

active steps to protect child victims of serious offences.

The federal judges concluded that, in the case of child victims of particularly serious
crimes committed by their father, the cantonal court had rightly held that it was up to the children
to express their wish - if that was what they wanted - for third parties to hand over their
photographs to A.. Moreover, the ban does not apply to A's relations with others in general, but
only to his relationship with his victims, in which all contact, direct or indirect, is excluded. The
principle of proportionality is respected. A. can easily approach the children's various guardians

to ask them whether or not they wish him to hold photographs of them.

@an: https://codices.coe.int/codices/documents/precis/A6F8482E-F5E6-40D6-42E3-08DCDOB6ACAC)
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Article 20 Everyone has the right to demand respect for his/her private and family life, Privacy of private or family
life shall not be violated.

(ﬁm: https.//www.anayasa.gov.tr/media/7258/anayasa_eng.pdf}

® Turkish Civil Code (Law no. 4721)

Article 27- Changing the name can only be requested from the judge based on justified reasons.

The name change is registered and announced in the population registry.

Personal status does not change by changing the name.

The person who has been harmed by the change of name is entitled to one year starting from the day he learns
about it, may sue for the annulment of the replacement decision,

Article 40- Anyone who wants to change his/her gender may request permission to change gender by applying
personally to the court, However, in order for the permission to be granted, the applicant must be over the age of eighteen
and not married; In addition, it is franssexual in nature and it is obligatory to document the necessity of gender reassignment
in terms of mental health with an official health board report to be obtained from a training and research hospital.

In case it is confirmed by the official health board report that a gender reassignment surgery has been performed
in accordance with the purpose and medical methods, depending on the permission granted, the court decides to make
the necessary correcticn in the population registry.

G : https://archive.org/details/turkish-civil-code/page/n3/mode/2up)
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TUR-2023-1-001
a) Turkiye b) Constitutional Court ¢) Plenary d) 17/06/2021 e) 2019/42944
f) HK g Resmi Gazete (Official Gazette), 22.09.2021, 31606 h) Codices (Turkish)

Headnotes

The denial of the request for the change of name of a transgender person who had not yet
undergone a gender reassignment surgery (although no such requirement was prescribed by
law for the change of name at the time of the relevant case) violated the right to respect for

private life safeguarded by the Constitution.

Summary

l. The applicant brought an action against the Civil Registry Office under Article 27 of the
Turkish Civil Code no. 4721 (hereinafter, «<Law no. 4721»), requesting the change of his name.
The applicant explained that his name was known as D. in his social environment as he was
using this name, that he was a transgender person, that he faced difficulties due to the
different name stated in official records. He also observed that his not having yet undergone

a gender reassignment surgery was not an obstacle to changing his name.

The civil court of first instance dismissed the applicant’s case. Relying on Article 40 of Law
no. 4271, it stated in the reasoning of the decision that D. was a female name and that the
applicant had not yet undergone a gender reassignment surgery. The regional court of appeal

dismissed the applicant’s appeal with final effect,

In his application to the Constitutional Court, the applicant claimed that the denial of his

request to change his name had breached his right to respect for private life.

IIl. Pursuant to Article 27 of Law no. 4721, for a person to bring an action for changing his or
her name, there must be reasonable grounds. This was a point which the Court of Cassation
emphasised. There is no requirement under the provision in question for the person

concerned to have undergone gender reassignment surgery in order to change their name.

In the present case, the lower instance courts required the applicant to undergo transgender
surgery in order for him to be entitled to request the change of his name. Article 40 of Law

no. 4271, upon which the lower instance courts relied, stipulates the conditions whereby a
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request for gender reassignment shall be accepted and the necessary changes made in the
register of personal status after the performance of gender reassignment surgery. Application
of the said provision, which contains no clause regarding the change of name, as well as its
having been relied on as a ground for dismissing the applicant’s request for the change of his

name, cannot be considered as relevant and adequate grounds.

The applicant had provided information about his social life, explained the reasons why he
needed such a change and made the relevant request for changing his name in line with
these explanations. However, the lower instance courts had failed to provide relevant and

convincing reasons as to whether the applicant’s request was justified.

It also appears that the lower instance courts failed to interpret, in compliance with the
Constitution, the rules applicable in terms of the applicant’s request for the change of his
name, this being an integral part of a person's existence and identity and an important part

of his private life and relationships with friends and family.

It was accordingly found that the State failed to fulfil its positive obligations concerning the
right to respect for private life; the lower instance courts had failed to make an assessment
in this case regarding the change of name. Nor did their decisions contain relevant and

adequate grounds complying with the constitutional guarantees.

Consequently, the Court found that a violation of the right to respect for private life had

occurred, safeguarded by Article 20 of the Constitution.

(source: https://codices.coe.int/codices/documents/precis/FO9786FA-5558-4A46-433C-08DC225DC81B)
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= Albania's Constitution of 1998 with Amendments through 2016
Article 101
The Council of Ministers, in cases of necessity and emergency, may issue, under its responsibility, normative acts
having the force of law for taking temporary measures. These normative acts are immaediately submitted to the Assembly,
which is convened within 5 days if it is not in session. These acts lose force retroactively if they are not approved by the
Assernbly within 45 days.
(@a: https//www.constituteproject.org/constitution/Albania_2016.pdf}
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AlLB-2023-3-004

a) Albania b} Constitutional Court <) Plenary d) 22/02/2023 e) 8 f) Repeal of a
normative act with the force of law ¢) Fletorja Zyrtare (Official Gazette) h) Codices

{Albanian)
Headnotes

Necessity and urgency are the only constitutional criteria that exceptionally justify the
exercise of legislative power by the Council of Ministers under Article 101 of the Constitution,
analysis of which should find a place both in the reports accompanying the normative act, and
the documentation accompanying the approval of the ratifying laws. If analysis of these criteria
is missing, the requirements set out in Article 101 cannot be deemed to have been fulfilled.
In a situation where there has been a large degree of deviation from the normal price of fuel,
and intervention - in the form of normative acts - has become necessary to prevent speculation,
care must be taken in the wording of such normative acts, to avoid arbitrariness and fetters on

the free exercise of economic activity.
Summary

I. Two cases had been brought before the Constitutional Court. In the first, the applicants,
a group consisting of at least one-fifth of the MPs of the Assembly, pointed out that the Council
of Ministers had approved a by-law - a normative act with the force of law - for determining the
rules for transparency and price monitoring for certain basic food products and other related
products, due to the special situation created in the market by the Russia -Ukraine war. This
normative act, along with the supplements/amendments made to it by the Council of Ministers,
was approved through legislation from the Assembly. The applicants sought from the Court the
repeal of the above normative act. They asked the Court to declare it and the legislation that

approved it unconstitutional.
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In the second case, the Council of Ministers had approved a by-law for determining the
special measures that would be taken against public or private entities (local or foreign) dealing
with the processing, transportation and trading of oil, gas and their by-products. This normative
act, along with the supplements and amendments made by the Council of Ministers, was
approved through legislation from the Assembly. The applicants in this matter, a group consisting
of at least one-fifth of MPS of the Assembly sought from the Court the repeal of the above by-
law and a declaration that it (and the legislation that approved it) were unconstitutional.

ll. Dealing with the first case, the Court noted, in its analysis of Article 101 of the
Constitution, that the granting of legistative powers to the government is exceptional in
character. Its exercise is conditional on the existence of need and urgency, and on the final
control by the Assembly of the acts issued. Need and urgency are determining factors for the
right sanctioned by this provision. As preconditions, they must be proven to exist before the
government takes the initiative. The first factual and substantial assessment of the need and
urgency belongs to the Council of Ministers, followed by the assessment of the Assembly, which
will examine the relevant normative act both in form and content before its approval.
The Council of Ministers and the Assembly have a wide discretion in this process but this does

not render the criteria of need and urgency immune from constitutional controt.

The Council of Ministers had justified the need and urgency for these particular
normative acts with the consequences of the situation created in the international market and
the Russia-Ukraine war on the Albanian market. The Court did not question the impact of the
war and noted the concrete measures that various other countries had taken. However, the
Court found that the Council of Ministers' reports contained no assessment of the concrete
impact of the situation created in the international market and the effects of the Russia-Ukraine
war on the Albanian market and the Atbanian consumer. No such analysis was found in the
accompanying report of the normative act, where the latter was not mentioned as an
emergency. [n the parliamentary proceedings. The relevant Parliamentary Committee put
several arguments forward, but they were insufficient to allow for an understanding of the
impact of the situation on the national market. The Court assessed that the Council of Ministers
and the Assembly had not carried out an analysis of the concrete situation, which would justify

the need for urgent intervention through normative acts with the force of law, and had not
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given reasons why the existing legal and institutional instruments were inadequate for achieving

the legitimate goal of protecting consumers from abusive practices.

The normative act was accordingly assessed to be in breach of Article 101 of the
Constitution. Turning to the second case, the Court emphasised that assessment of compliance
with constitutional criteria is conducted in the light of the circumstances of each case and the
evidence submitted in the relevant proceedings. Again, the Court did not question the impact of
the Russia-Ukraine conflict on the fuel market, but emphasised the uniqueness of the case, due
to the impact of the immediate change in the price of fuel on the international market in all
areas of the economy, trade, industry and production activity, as well as ‘chain consequences’
caused by the rising price of fuel on all other consumer products. The Court noted that it is well
established that before the adoption of the normative acts there was a large degree of deviation
from the usual price of fuel, which required immediate intervention to prevent speculation on
the part of operators operating in the wholesale and retail market and, consequently, to prevent
harmful and irreversible consequences for citizens, a goal which could not be achieved by other
legal remedies. In terms of the infringement of the freedom of economic activity, the Court
found that the provisions of the normative act that left the final assessment of the special
situation to the discretion of the Transparency Board in the absence of clear criteria, created
preconditions for arbitrariness, thus failing to meet the constitutional criterion of limitation by
law in terms of substantial aspect. In relation to the competence of the Board for setting the
ceiling price, however, the Court found that this would not lead to infringement, provided it was
not done based on a subjective assessment of this body. Rather, the price should be set based
oh a methodology determined by legal provisions, allowing individualisation depending on the

concrete situation in the international market.

The Court also found the claim for violation of the principle of equality of arms due to
the composition formula of the Board in terms of representing hydrocarbon trading companies
unfounded, provided that all economic operators, including members of the Board ,were
subjects of the price set by it. The Court also held that the claim for violation of the rules of the
Association-Stabilisation Agreement was unfounded; the referred provisions of this agreement

did not apply in this case.

(source: https://codices.coe.int/codices/documents/precis/15902118-C7D2-44AF-9BCB-08DC2AB98EBR2)
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® International Covenant on Civil and Political Rights

Article 25 Every citizen shall have the right and the opportunity, without any of the distinctions mentioned in
article 2 and without unreasonable restrictions:

(@) To take part in the conduct of public affairs, directly or through freely chosen representatives;

(b) To vote and to be elected at genuine periodic elections which shall be by universal and equal suffrage and
shall be held by secret ballot, guaranteeing the free expression of the will of the electors;

{c) To have access, on general terms of equality, to public service in his country,

Etc.
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BEI-2023-2-007

a) Belgium b) Constitutional Court <) d) 20/07/2023 e) 116/2023 f) g Moniteur
belge (Official Gazette) 21.09.2023 h) Codices (German, French, Dutch)

Headnotes
The law granting the right to vote in European elections to sixteen- and seventeen-year-old

Belgians only if they have applied to be registered on the electoral roll is discriminatory.

Summary

. In the European elections held in Belgium over the last few decades, members of the
European Parliament could only be elected by people aged 18 or over. A law passed on 1 June
2022 extends the right to vote to people aged 16 or over on election day. However, this law
stipulates that these new voters, aged 16 or 17, will only be able to exercise this right if they
have made a prior request in the form specified in the law. The law also states that if this
request is accepted, and these people are consequently registered on the voters' list, they are
obliged to present themselves at the polling station on election day.

A Belgian voter over the age of eighteen is asking the Constitutional Court to annul this
law. He argues that it is incompatible with the principle of equality and non-discrimination read
in conjunction with the right to vote, as recognised by article 25.b of the International Covenant
on Civil and Political Rights. He considers that it is not justified to give 16- and 17-year-olds the
same right to vote in European elections as Belgians resident in Belgium. Nor is it consistent with
the principle of equality to require Belgians aged 16 and 17 to go to the polling station for these
elections only if they have applied to be entered on the electoral roll.

IIl. The Constitutional Court considers that the applicant has an interest in seeking the
annulment of the contested legislative measures. This is because the measures concern the
right to vote, which is such an essential aspect of the democratic rule of law that its protection
is of interest to all citizens.

The Court went on to rule that it was not discriminatory to grant 16- and 17-year-olds
the right to vote in European elections. It points out that this type of decision falls within the
discretionary power of the legislature, and that it can only be challenged if it is manifestly
unreasonable. It considers that this is not the case here, since the measure forms part of a

28



gradual harmonisation of the conditions for participation in European elections and is designed
to arouse the interest of the persons concerned in these elections. The Court observes in this
regard that, in a resolution of 11 November 2015, the European Parliament recommended that
the Member States of the European Union consider harmonising the minimum voting age at 16
in order to guarantee greater equality for Union citizens in European elections.

On the other hand, the Court considers that it is discriminatory to oblige Belgians aged
16 and 17 who wish to vote in the European elections to apply to be entered on the electoral
roll, whereas older Belgians do not have to make such an application. In this respect, the Court
observed that the granting of the right to vote to these 16 and 17 year-old Belgians was based
on the finding that, like older voters, they were capable of forming a political opinion and voting
for the party or candidate that best represented their opinion. The Court added that the right to
vote is a fundamental political right in a representative democracy.

The Court therefore decided to annul the law of 1 June 2022, solely insofar as it allows
sixteen- and seventeen-year-olds to vote only if they have applied to be registered on the

electoral roll.

(source: https://codices.coe.int/codices/documents/precis/3949A982-2FD5-42FC-4358-08DC225DC81B)
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® Constitution of the Principality of Liechtenstein of 5 October 1921
Article29

1) Every Liechtenstein citizen shall be entitled to civil rights in accordance with the provisions of this Constitution

2) All Liechtenstein who have completed their 18th year, have their normal residence in Liechtenstein and whose right to
vote has not been suspended shall be entitled to all political rights in national matters.

Article 46 (2)

In addition to the 25 Members of Parliament, alternate Members of Parliament shall be elected in each voting district, Each
electoral group shall be entitled to one alternate Member of Parliament for every three of its Members of Parliament in a voting district;
but an electoral group shall be entitled to at least one alternate Member of Parlizment if it has obtained a seat in a voting district.

Article 49

1) The regular convening of Parliament shall take place at the begin-ning of each year by Princely ordinance indicating the
place, day and hour of the assembly.

2) The President shall order the meetings within the year.

3) When a period of prorogation has expired, Parliament shall be re-convened within one menth by Princely ordinance,
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4) Altemate Members of Parliament shall sit and vote in the place of a Member of Parliament from their electoral group who
is unable to attendant one or several consecutive meetings.

(ﬁm: https://www.refworld.org/legal/legislation/natiegbod/1921/en/118832)
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LIE-2023-3-003
a) Liechtenstein b) Constitutional Court c) d) 04/09/2023 e) StGH 2023/024 f) o)

h) Codices (German)

Headnotes
Since the right of recall was abolished in 1997, resignations from a party or parliamentary
group may no longer lead to a change of composition of Parliament before the end of the regular

term of office.

Summary

. The complainant was nominated in the electoral district A as part of the electoral group
'B" for the parliamentary elections of 7 February 2021. She received 14.7 % of the votes in the
election, the third-highest number of votes of all candidates on her electoral list, which is why
she was declared a deputy MP and sworn in together with the other MPs at the parliamentary
session on 25 March 2021. On 27 August 2021, the complainant resigned from her party "B".

The question arose whether the complainant could still be considered a deputy MP of
the party "B". Eventually, the Parliament passed an amendment of Article 23.2 of its Rules of

Procedure (herinafter, "GOLT"). Before, the norm had been formulated as follows: "In accordance

with Article 49 of the Constitution, the parliamentary group must appoint a deputy within the
meaning of Article 46.2 of the Constitution for the member who is unable to attend." - Now it

held: "In accordance with Article 49 of the Constitution, the electoral group may appoint a deputy
within the meaning of Article 46.2 of the Constitution for the member who is unable to attend.”
Most importantly, the term "must" was replaced with "may".

II. According to the established case law of the Constitutional Court, political rights, which
include the right to vote and stand for election to parliament, the right to convene and dissolve
parliament, the right of initiative and the right of referendum, are constitutionally guaranteed
rights. Article 29 of the Constitution contains a fundamental right to the unimpeded exercise of
political rights. Despite its placement in the catalogue of fundamental rights, the provision does
not, however, constitute a classic right to freedom with a defensive function. Rather, it is a basic
norm that guarantees the political rights in their entirety in an open and abstract manner to the
extent that they are granted by the Constitution in its fifth main section.

The question therefore arises as to whether this discretionary power granted to the
electoral group by Article 23.2 GOLT violates the constitutional rights of the complainant
guaranteed by the European Court of Human Rights. This is accompanied by the guestion of
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whether deputy MPs have a constitutional right - limited to cases of absences of regular MPs - to
participate in parliamentary sessions.
The Constitutional Court held that, in the light of the right to stand for election, there is

no justification for unequal treatment of MPs and their deputies with regard to their membership
of parliament, their right to participate - limited to absences of regular MPs - and their free
mandate. In the case of ordinary MPs, it is undisputed that they may not be excluded from
Parliament even if they leave or change parties. It is not apparent that this should be any different
for deputy MPs. By leaving the appointment of deputy MPs to the discretion of an electoral group,
their right to stand for election is thus violated. For these reasons, the Constitutional Court
concluded that Article 23.2 GOLT violates the complainant's constitutional rights and the rights
guaranteed by the European Court of Human Rights.

(source: https://codices.coe.int/codices/documents/precis/3CBDA6C2-AA31-458B-620F-08DC3382C37B)
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“ Albania's Constitution of 1998 with Amendments through 2016

Article 2

1. Sovereignty in the Republic of Albania belongs to the peaple,

2. The people exercise sovereignty through their representatives or directly.

3. For the maintenance of peace and national interests, the Republic of Albania may take part in a system
of collective security, on the basis of a law approved by a majarity of all the members of the Assembly.

Article 17

1. The limitation of the rights and freedoms provided for in this Constitution may be established only by
law for a public interest or for the protection of the rights of others, A limitation shall be in proportion with the situation that
has dictated it.

2. These limitations may not infringe the essence of the rights and freedoms and in no case may exceed
the limitations provided for in the European Convention on Human Rights.

Article 70

1. Deputies represent the people and are not bound by any cbligatory mandate,

2. Deputies may not simultaneously exercise any other public duty with the exception of that of a member
of the Council of Ministers. Other cases of incompatibility are specified by law.

3. Deputies may not carry out any profit-making activity that stems from the property of the state or of
local government, nor may they profit from this property.

&. For every violation of paragraph 3 of this article, on the motion of the chairman of the Assembly or one-
tenth of its members, the Assembly decides on sending the issue to the Constitutional Court, which determines the
incompatibility.

Article 83
Etc.

2. The Assembly may, at the request of the Council of Ministers or one-fifth of all the deputies, review and
approve a draft law with an expedited procedure, but not sooner than one week from the beginning of the procedure of
review.

Etc.
(https://www.constituteproject.org/countries/Europe/Albania)
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ALB-2024-3-006

a) Albania b) Constitutional Court ¢) d) 19/06/2024 e) 48 f) Resulation of the
Assembly ¢ Fletore Zyrtare h) Codices (Albanian)

Headnotes

Although the Assembly’s Regulation is, by its atypical nature, a sui generis act, taking into
account that the claims relate to constitutional norms, consequently creating a dispute of a
constitutional nature, and also since that act is not expressly subject to the control of any other
judicial jurisdiction, and neither is there any express prohibition against exercising constitutional
control, the examination of the provisions of the Regulation falls within the constitutional
jurisdiction. The principle of parliamentary autonomy is not predominant and should be
exercised in harmony with the concepts of effective democracy and rule of law. Although the
Assembly in principle has the constitutional mandate to intervene also for the regulation of
those matters that have to do with the definition of actions or behaviours that constitute

disciplinary violations, it should respect the principle of proportionality.
Summary

By Decision 126/2023, the Assembly approved amendments to its Regulation (hereinafter,
the “Regulation”) related to disciplinary measures, specifically, extending up to 30 or 60 days
the disciplinary measure of exclusion from the commissions and/or the plenary sessions, as well
as providing the violations for which those measures are given. The applicant turned to the
Constitutional Court (hereinafter, the “Court”} for the repeal of those amendments, claiming
that they violated Article 83.2 of the Constitution in connection with the application of the
accelerated procedure for their approval, as well as the rights of the deputies that derive from
their constitutional status, leading to impeding the effective exercise of their constitutional
mandate, and consequently also the work of the Assembly itself. Even though the applicant
raised his claims with regard to the violation of the principle of proportionality of the
intervention in restriction of the rights of the deputy, contrary to Article 17 of the Constitution,
the Court held, based on the principle iura novit curia, that in essence they do not deal with
the rights of the deputy as an individual, but with the principle of the representative democracy

in the meaning of Article 2 of the Constitution.
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On the principle of representative democracy, the Court noted that, in the instant case,
the determination of the boundaries between two distinct principles which enjoy the same
constitutional protection is put into discussion: on the one hand, the principle of self-regulating
parliamentary autonomy, and, on the other, that of representative democracy. Even though
within its self-regulating autonomy the Assembly has the right and freedom to choose the
means that it considers necessary and effective for meeting the purposes of internal good
functioning, it also has the obligation to respect the principle of proportionality, which does not
permit the exercise of power in an unlimited manner. On the other hand, the Court emphasised
that the principle of representative democracy guarantees to every deputy the exercise, during
the parliamentary activity, of the rights provided for in Article 70 of the Constitution as well as in
Law no. 8550/1999. This right is not guaranteed without any limitation but can be limited to
ensure other principles and values of a constitutional level, such as those of the good

functioning of the Assembly.

The Court found that the Assembly approved some amendments and additions to the
provisions of the Regulation, imposing disciplinary measures of exclusion of 10, 30 or 60 days for
violations that might be committed by the members of the parliament. Considering the
amendments to the Regulation, the Court held that two provisions (letter “a” of point 6 of
Article 65/1 and letter “a” of point 1 of Article 65/1) provide disciplinary measures of different
length for the same violation. The lack of clarity in the content of those two provisions is such
as to lead to arbitrariness in its application. The same applies to the content of letter “b” of
point 7 of Article 65/1 of the Regulation, which provides for the disciplinary measure of exclusion
from the commissions and/or the plenary session up to 60 days “when the member of the
parliament commits actions/behaviours that are suspected of containing elements of a criminal
offence provided in the Criminal Code”. The Court emphasised that behaviours and actions of a
member of the parliament that constitute disciplinary violations should be defined in a clear
and explicit manner, whereas referring in a general manner to undefined actions or behaviour
creates the possibility for arbitrariness during their implementation. Concerning the content of
letter “c” of point 7 of Article 65/1 of the Regulation, the Court found that the provision of the

actions and behaviours that entail its application should be defined or definable in a clear and



precise manner, leaving no space for its interpretation or application in a discretionary manner,

such as might violate disproportionately the exercise of the representative mandate.

The Court also found that point 9 of Article 65/1 of the Regulation, according to which,
during the period of application of the disciplinary measure, the member of parliament is also

prohibited from carrying out “any other activity as a member of the Assembly” even beyond

participation in the plenary session and in the commissions constitutes a new disciplinary

measure. The disciplinary measure of exclusion up to 30 or 60 days is the most severe measure
that can be given to a member of parliament, and consequently, any other accompanying
restriction constitutes a disproportional restriction on the exercise of the representative
mandate, because its consequences are more severe than is necessary for reaching the purpose,
The Court decided by a majority vote to accept the application in part. Eight judges gave

a partially dissenting opinion.

{source: https://codices.coe.int/codices/documents/precis/39181F6B-60D9-4678-FCF4-08DD3170E66F)
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® Basic Law for the Federal Republic of Germany

Article 1 [Human dignity - Human rights — Legally binding force of baslc rights]

{1} Human diignity shall be inviolable. To respect and protect it shall be the duty of all state authority.

Article 2 [Personal freedoms]

(1) Every person shall have the right to free development of his personality insofar as he does not violate the
rights of others or offend against the constitutional order or the moral law.

M ; https://www.gesetze-im-internet.de/englisch_ge/englisch_gg.html#p0020)
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“ European Convention on Human Rights

Article 8 [Right to respect for private and family life]

1. Everyone has the right to respect for his private and family life, his home and his correspondence.
(n : https://www.echr.coe.int/documents/d/echr/convention ENG)
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a) Germany b) Federal Constitutional Court c) First Panel d) 24/10/2024 e) 1 BvlL
10/20 f) Law on names, adult adoption  g) ECLI:DE:BVerfG:2024:1520241024.1bvl001020;
to be published in Entscheidungen des Bundesverfassungsgerichts - BVerfGE (Official
Digest) h) Zeitschrift fir das gesamte Familienrecht 2025, 355, Monatsschrift fir Deutsches
Recht 2025, 251; Neue Juristische Wochenschrift 2025, 813; Das Standesamt 2025,
79 Codices (German)

Headnotes

1. The legislator, when creating law governing family names, can take into account the
function of names in tracing lines of descent or representing family relationships (adherence
to BVerfGE 104, 373 <386> and BVerfGE 109, 256 <269>).

2. If regulations of the law governing family names interfere with the right to one's own name
as guaranteed as an expression of the general right of personality (Article 2.1 of the Basic Law
in conjunction with Article 1.1 of the Basic Law), there must be compelling reasons for this

and proportionality must be maintained.

3. This also conforms with the requirements laid down in Article 8.1 ECHR, to create a fair

balance between the individual interests on one side and the public interests pursued on

the other.

4. When regulating the legal consequences of adult adoption with regard to the family name,
the interest of making the parent-child relationship newly established through the adoption
visible by way of a change in family name can outweigh the interest protected by the

general right of personality to continue using the former family name.

Summary

. The effects on a person’s name that apply in cases of adult adoption are essentially the
same as in cases of the adoption of a minor. In principle, the adoptee is given the family
name of the adopting person as their birth name. On the application of the adopting person
and with the consent of the adoptee, the competent court may order that the former family
name of the adoptee is placed in front or added after their new family name, thus forming a

double-barrelled name.
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In the initial proceedings, the adopting person (who is widowed) and the person to be
adopted (who is married) have applied to the competent family court for adoption without
the effects of an adoption of a minor. From 1985 onwards, the adopting person, who does
not have any children of her own, was the life partner of the adoptee’s father who has since
died. The adoptee was born in 1964 and got married in 1994. The spouses did not choose a
married name and each kept their birth name. All their four children were given the (former)

birth name of the adoptee as their family name.

The family court declared the adoption and ordered the former family name of the adoptee
to be placed in front of her new famity name. It rejected the application to keep the
adoptee’s former birth name as her sole family name. The Federal Court of Justice, as the
court of last instance in the initial proceedings, suspended the proceedings and referred to
the Federal Constitutional Court the question whether the existing family law provisions,

according to which, in cases of adult adoption with limited effects, an adoptee who, prior to

adoption, used their birth name as their family name - but not as their married name -

cannot continue to use their birth name as their sole family name even if special
circumstances exist, are compatible with the general right of personality under Article 2.1 of

the Basic Law in conjunction with Article 1.1 of the Basic Law.

Il. The Federal Constitutional Court held that the referred provisions interfere with the
general right of personality at least in cases where adult married persons used their birth
name as their family name but not as a married name prior to the adoption. However, this

interference is still justified under constitutional law.

The right to one’s name is afforded great importance in the case-law of the Federal
Constitutional Court. Above all, this follows from the significance of a person’s name for

their personality and their perception by society.

In light of the objective intent of the legislator, namely to make the newly established
familial relationship between the adopting person and the adoptee visible, the purpose of
the provision cannot carry the same weight in case of an adult adoption with limited effects
as in cases of an adoption of a minor or an adult adoption with the effects of an adoption of

a minor.
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Nevertheless, the provisions on the effects of an adult adoption with limited effects on an
individual’s name relevant here create a balance between the right of the adoptee to their
own name and the public interest of the visibility of the newly established parent-child
relationship in accordance with the principle of unity of the family in the joint name
(assigning function of the name) that is still appropriate. However, this requires the
interpretation and application of the family law provisions allowing the creation of a double-
barréLLed name in such a way that takes into account the fact that an individual’s right to
their own name as a manifestation of the general right of personality becomes increasingly

important the longer the former family name has been used.

Relevant interests of third parties that may be affected by the application of the referred
provisions of the law on names in situations such as in the case at hand also do not call into
question the appropriateness of this balance of interests. In case of married adult adoptees
affected by these provisions, the legislator has taken sufficient account of the interest of the
adoptee’s spouse’s right to their name. If the adult adoptee has older children, the
adoptee’s change in name only affects their children if they choose to accept the name
change. In any case, unity of the family name can be preserved if the older children choose

to opt into the change of family name.
lIl. Justices Ott, Eifert and Mefling filed a dissenting vote.

They took the view that precluding an adult adoptee who uses their birth name as a family
name but not as a married name from keeping their former family name as their sole family
name in case of an adoption with limited effects even if special, personality-related

circumstances exist, is incompatible with the general right of personality.

The option of using a double-barrelled name does not reduce the severity of the
interference. This would require that the adoptee were in a position to at least initiate the
process themselves. Unlike the Senate majority, they saw no scope for an interpretation in

conformity with the Constitution, as this was precluded by the intent of the legislator.

Given the severity of the interference, the obligatory change in name is not proportionate in

the narrow sense. A possible public interest in the visibility of the parent-child relationship
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newly established through the adoption cannot have the same weight in case of an adult

adoption as it does in case of the adoption of minors.

[n any case, it is not sufficiently significant to outweigh the considerable, at times even
severe, interference with the general right of personality. This is the case at least where there
is special relevance with regard to personality, i.e., where the adoptee has used their birth
name as their family name and intentionally did not choose a married name or has children

with the same family name.

(hitps://codices.coe.int/codices/documents/precis-in-progress/7F43846A-4ED6-4530-7911-08DD8DA24A08)
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