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“ The Spanish Constitution

Article 18 (1) The right to honor, to personal and family privacy and to the own image is guaranteed.

Article 20 (1) The following rights are recognised and protected:

a) the right to freely express and disseminate thoughts, ideas and apinions through words, in writing or by any
other means of communication;

etc.
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ESP-1995-3-033
English

a) Spain b) ConstitutionalCourt ¢) Second Chamber d) 11/12/1995 e) 176/1995
f) g) Boletin oficial del Estado (Official Gazette), 11, 12.01.1996, 7-13 h)

Headnotes

Under freedom of expression (Aricle 20.1.a_of the Constitution), any opinion whatsoever
may be expressed, no matter how wrong or dangerous it may appear, even opinions which
actually attack the democratic system, since the Constitution also protects those who reject
it. The holders of this subjective right are all citizens, although there are certain passive
qualified subjects, such as, generally, information professionals, who include, as well as
journalists, the directors of magazines or information agencies, who have a right of veto over
the content of all copy used in the paper, and also the publishers, whose most important

power, inherent in their status, consists in selecting texts in order to publish them.

The substance of the right to honour (Article 18.1 of the Constitution) is constantly changing
and, when all is said and done, depends on the sccial norms, values and ideas which
predominate at the time. From a constitutional standpoint, individuals may also have the
right to honour as integral parts of human groups which have no legal personality but which
have some other clear and consistent personality formed by other dominant features of

their structure and cohesion, such as historical, sociological, ethnic or religious attributes.

Summary

This appeal for constitutional protection was lodged against a number of judicial decisions
convicting the director and publisher responsible for the publication in Spain of the book
"Hitler=SS" as the perpetrators of the offence of gross defamation. The book consisted of a
unitary publication narrating, in words and pictures, what might be called an account, story

or strip cartoon taking place in Nazi concentration camps.

Before dealing with the guestion, the Constitutional Court was concerned first to identify the
freedom at stake and the interests serving to limit that freedom. In that regard, the
judgment states that in the light of its narrative content and its complex, graphic and literary

form, the book published was a work of fiction which laid no claim to being historical and



which must therefore be regarded as coming within the scope of freedom of expression.
Furthermore, as regards the right to honour as a limit on that freedom, the judgment states
that in this case the Jewish people as a whole, notwithstanding its geographical dispersion,
could be readily identified by its racial, religious, historical and sociological characteristics as
the target, as a human group, of the invective, injuries and insults proffered in the book
published; and since it was collectively attacked, it was right that it could also defend itself
collectively, in which case the natural or legal persons encompassed its cultural and human

sphere were, by substitution, fully entitled to do so.

(n weighing up the conflicting fundamental rights - freedom of expression and right to
honour - the Constitutional Court transcribed in part the considerations set out in the
judicial decisions against which the present constitutional appeal was brought, and pointed
out that the strip cartoon in question "relates a series of episodes taking place in Nazi
concentration camps, or rather in death camps, where the protagonists and antagonists in ...
inhuman, obscene and despicable acts are Germans belonging to the Schutz-Staffel (SS) and
Jews, with a clear predominance of sexual aberrations. The transporting of prisoners as
though they were cattle, the trickery and deceit of distributing soap before they entered the
gas chamber, the smell of gas and corpses and the use of human skin are just a few of the
scenes related with derision, the whole narrative being spiced with insulting or
contemptuous expressions ('animals' or 'carrion’, among others)". The judgment goes on to
state that "the physical decrepitude of the victims is graphically accentuated in comparison
with the arrogant aspect of their torturers. And so on ad nauseam. The overall purpose of
the work is clear upon reading it: it is simply to humiliate the persons who were imprisoned

in the death camps, and therefore not only, but very mainly, Jews".

In the Constitutional Court's view, "each illustration, word and drawing is aggressive in itself
and contains a message which is ugly and coarse, in a word despicable". "Between what is
said and what is concealed, there appears, between the lines, a pejorative concept of an
entire people, the Jewish people, as regards its ethnic traits and its beliefs. A racist attitude

which is contrary to all the values protected by the Constitution." "The vehicle used to
express this racist message, destructive in itself, is a libidinous tone in the words and
gestures or attitudes of the characters, which might even be classified as pornography, going
beyond the level of what is tolerable in Spanish society today, and without any socially

positive, aesthetic, historical, sociological, scientific, political or even pedagogic merit".



.,

The Constitutional Court considered that all the above was clearly contrary to the principles
of a democratic system of peaceful cohabitation and displayed a profound ignorance of the
fundamental rights and respect for morals (aid down in the Rome Convention on the limits
of the freedom exercised. The praise of the torturers, the glorification of their image and the
justification of their actions, which necessarily entailed the humiliation of their victims, had
no place in freedom of expression as a fundamental value of the democratic system
proclaimed by the Constitution, in so far as any use of that freedom which sought to
renounce human dignity, the irreducible core of the right to honour today, was per se
precluded from constitutional protection. In conclusion, the Court confirmed that a strip
cartoon such as the one in question here, which transformed an historic tragedy into a
burlesque comedy, must be classified as defamation, since it deliberately sought, without
the slightest scruple, to secure contempt for the Jewish people and its qualities in order to

cause it to lose all reputation in the eyes of others.

{source: https://codices.coe.int/codices/documents/precis/0CCDF437-F766-4344-1B3%9-08DC225DC818)
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® Philippines's Constitution of 1987

Bill of Rights

Sec. 1 No person shall be deprived of life, liberty, or property without due process of law, nor shall
any persen be denied the equal protection of the laws.

Sec. 2 The right of the people to be secure in their persons, houses, papers, and effects against
unreascnable searches and seizures of whatever nature and for any purpose shall be inviolable, and no
search warrant or warrant of arrest shall issue except upon probable cause to be determined personally by
the judge after examination under oath or affirmation of the complainant and the witnesses he may
produce, and particularly describing the place to be searched and the persons or things to be seized.

Sec. 3

1. The privacy of communication and correspondence shall be inviolable except upon lawful order
of the court, or when public safety or order requires otherwise as prescribed by law.

2. Any evidence obtained in violation of this or the preceding section shall be inadmissible for any
purpose in any proceeding.

Sec. 4 No law shall be passed abridging the freedom of speech, of expression, or of the press, or
the right of the people peaceably to assemble and petition the government for redress of grievances.

Sec. 5 No law shall be made respecting an establishment of religion, or prohibiting the free exercise
thereof. The free exercise and enjoyment of religious profession and worship, without discrimination or
preference, shall forever be allowed. No religious test shall be required for the exercise of civil or political
rights.

Sec. 6 The liberty of abode and of changing the same within the limits prescribed by law shall not
be impaired except upon lawful order of the court. Neither shall the right to travel be impaired except in
the interest of national security, public safety, or public health, as may be provided by law.



Sec. 7 The right of the people to information on matters of public concern shall be recognized.
Access to official records, and to documents, and papers pertaining to official acts, transactions, or decisions,
as well as to government research data used as basis for policy development, shall be afforded the citizen,
subject to such limitations as may be provided by law.

Sec. 8 The right of the people, including those employed in the public and private sectors, to form
unions, associations, or societies for purposes not contrary to law shall not be abridged.

Sec. 9 Private property shall not be taken for public use without just compensation.

Sec. 10 No law impairing the obligation of contracts shall be passed.

Sec. 11 Free access to the courts and quasi-judicial bodies and adequate legal assistance shall not
be denied to any person by reason of poverty.

Sec. 12

1. Any person under investigation for the commission of an offense shall have the right to be
informed of his right to remain silent and to have competent and independent counsel preferably of his
own choice. If the person cannot afford the services of counsel, he must be provided with one. These rights
cannot be waived except in writing and in the presence of counsel.

2. No torture, force, violence, threat, intimidation, or any other means which vitiate the free will
shall be used against him. Secret detention places, solitary, incommunicado, or other similar forms of
detention are prohibited.

3. Any confession or admission obtained in violation of this or Section 17 hereof shall be
inadmissible in evidence against him.

4. The law shall provide for penal and civil sanctions of violations of this section as well as
compensation to and rehabilitation of victims of torture or similar practices, and their families.

Sec. 13 AUl persons, except those charged with offenses punishable by reclusion perpetua when
evidence of guilt is strong, shall, before conviction, be bailable by sufficient securities, or be released on
recognizance as may be provided by law. The right to bail shall not be impaired even when the privilege
of the writ of habeas corpus is suspended. Excessive bail shall not be required.

Sec. 14

1. No person shall be held to answer for a criminal offense without due process of law.

2. In all criminal prosecutions, the accused shall be presumed innocent until the contrary is proved,
and shall enjoy the right to be heard by himself and counsel, to be informed of the nature and cause of
the accusation against him, to have a speedy, impartial, and public trial, to meet the witnesses face to face,
and to have compulsory process to secure the attendance of witnesses and the production of evidence in
his behalf. However, after arraignment, trial may proceed notwithstanding the absence of the accused
provided that he has been duly notified and his failure to appear is unjustifiable.

Sec. 15 The privilege of the wiit of habeas corpus shall not be suspended except in cases of
invasion or rebellion when the public safety requires it.

Sec. 16 All persons shall have the right to a speedy disposition of their cases before all judicial,
quasijudicial, or administrative bodies.

Sec. 17 No person shall be compelled to be a witness against himself.

Sec. 18

1. No person shall be detained solely by reason of his political beliefs and aspirations.

2. No involuntary servitude in any form shall exist except as a punishment for a crime whereof the
party shall have been duly convicted.

10



1A @

Wudliypnalagnwsinda wainw wieniuddu uulaenszuiunmmiangvung
wazvhuiilviynaalagnufiasmsAuasedaewinfenfunungmng

1A o

dvisvaassywulunisldsummnniaeafoesane Aegorde lenars uasniwdAuanmsdu
uSodunulaslifimnsunirasasifindle eil nedunsenuneduazeenldiil ofiun Suans
fiffmnuldaushonies melddufanvesouarme Tnsssyaenuiinasypraviedsuesi
awAurIadunuagetnay

11T n

o. Mifnsedoasuazanmueldneudiuyprnavazdadle Huusllaefdamaniungmang
viauiienuasnsfouasanuasuiSeutesvesansissy

o weningnilaitidlaed Hunmniviesnmndounihd sigildanidlumsfinsanaitla 5

19T &

wumsnsngmnslaiedaseuainmlunisyn msuanswen wiefowravy wiedvilung
qulnsauuazdudiesmoiuaiiofamudedosiou

NI &

Thumsesngmneisfunisiassmaudedaunaainmlunsiviosaun maiude
uazfifmaunlaaaserliSuaygwaasalulaelifinigfenujud uaskaiidarmusvanguane
viensmageufiinfunissusesmauilasudimsldiavinadlemedvimenisiios

UM o

isamlumsidentufieguasiudeuiufiegesgniounadlals uudlasddmanunguang

LT Y- =, 27 P I - o ] = LY} |
LLﬁL’QS'ﬂ'Iﬂﬂﬁ‘lflﬁluﬂ']'imuw”lﬁlﬂLQW'IBL@.IEJLUUIULWQﬂ’JWN&JUﬂQLLWQ‘UWﬁI ANUaanne WIDFUVNIN
warluneaEssaly

Sec. 19

1. Excessive fines shall not be imposed, nor cruel, degrading or inhuman punishment inflicted.
Neither shall death penalty be imposed, unless, for compelling reasons involving heinous crimes, the
Congress hereafter provides for it. Any death penalty already imposed shall be reduced to reclusion
perpetua.

2. The employment of physical, psychological, or degrading punishment against any prisoner or
detainee or the use of substandard or inadequate penal facilities under subhuman conditions shall be dealt
with by law.

>ec. 20 No person shall be imprisoned for debt or non-payment of a poll tax.

Sec. 21 No person shall be twice put in jeopardy of punishment for the same offense. If an act is
punished by a law and an ordinance, conviction or acquittal under either shall constitute a bar to another
prosecution for the same act.

Sec. 22 No ex post facto law or bill of attainder shall be enacted.
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“ Republic Act no. 1379

An Act Declaring Ferfeiture in favor of The State any Property Found to have been unlawfully acquired by any
public officer or employee and providing for the proceedings therefor

Be it enacted by the Senate and House of Representatives of the Philippines in Congress assembled:

. Section 1. Definitions.

(a) For the purposes of this Act, a "public officer or employee” means any person holding any public office or
employment by virtue of an appointment, election or contract, and any person holding any office or employment, by
appoeintment or centract, in any State owned or controlled corporation or enterprise

(b} "Other legitimately acquired property" means any real or personal property, money or securities which the
respondent has at any time acquired by inheritance and the income thereof, or by «ift inter vivos before his becoming a
public officer or employee, or any property (or income thereof) already pertaining to him when he qualified for public office
or employment, or the fruits and income of the exclusive property of the respondent’s spouse. it shall not include:



L. Property unlawfully acquired by the respondent, but its ownership is concealed by its being recorded in the
name of, or held by, the respondent’s spouse, ascendants, descendants, relatives, or any other person.

2. Property unlawfully acquired by the respondent, but transferred by him to another person or persons on or after
the effectivity of this Act.

3. Property donated to the respondent during his incumbency, unless he can prove to the satisfaction of the court
that the donation is lawful.

Section 2. Filing of petiticn.

Whenever any public officer or employee has acquired during his incumbency an amount of property which is
manifestly out of proportion to his salary as such public officer or employee and to his other lawful income and the income
from legitimately acquired property, said property shall be presumed prima facie to have been unlawfully acquired, The
Solicitor General, upon complaint by any taxpayer to the city or provincial fiscal who shall conduct a previous inguiry similar
te preliminary investigations in criminal cases and shall certify to the Solicitor General that there is reasonable ground to
believe that there has been committed a violation of this Act and the respondent is probably suilty thereof, shall file, in the
name and on behalf of the Republic of the Philippines, in the Court of First Instance of the city or province where sald public
officer or employee resides or holds office, a petition for a writ commanding said officer or employee to show cause why the
property aforesaid, ar any part thereof, should not be declared property of the State: Provided, That no such petition shall
be filed within one year before any general election or within three months before any special election,

The resignation, dismissal or separation of the officer or employee from his office or employment in the Government
or in the Government-owned or controlled corporation shall not be a bar to the filing of the petition: Provided, however,
That the right to file such petition shall prescribe after four years from the date of the resignation, dismissal or separation or
expiration of the term of the officer or employee concerned, except as to those who have ceased to hold office within ten
years prior to the approval of this Act, in which case the proceedings shall prescribe after four years from the approval hereof.

Section 3. The petition.

The petition shall contain the following information:

(a) The name and address of the respondent.

(b) The public office or employment he holds and such other public offices or employment which he has previously held.

(¢} The approximate amount of property he has acquired during his incumnbency in his past and present offices and
employments.

(d} A description of said property, or such thereof as has been identified by the Solicitor General.

(e) The total amount of his government salary and other proper earnings and incomes from legitimately acguired
property, and

{f) Such other information as may enable the court to determine whether or not the respondent has unlawfully
acquired property during his incumbency.

Section 4. Period for the answer,

The respondent shall have a period of fifteen (15) days within which to present his answer.

Section 5. Hearing.

The Court shall set a date for a hearing, which may be open to the public, and during which the respondent shall
be given ample opportunity to explain, to the satisfaction of the court, how he has acquired the property in question.

Section 6. Judgment.

If the respondent is unable to show to the satisfaction of the court that he has lawfully acquired the property in
question, then the court shall declare such property, forfeited in favor of the State, and by virtue of such judgment the
property aforesaid shall become property of the State: Provided, That no judgment shall be rendered within six months
before any general election or within three months before any speciat election. The Court may, in addition, refer this case to
the corresponding Executive Department for administrative or criminal action, or both.

Section 7. Appeal.

The parties may appeal from the judement of the Court of First Instance as provided in the Rules of Court for
appeals in civil cases.

Section 8. Protection against self-incrimination.

Neither the respondent nor any other person shall be excused from attending and testifying or from producing
books, papers, correspondence, memoranda and other records on the ground that the testimony or evidence, documentary
or otherwise, required of him may tend to incriminate him or subject him to prosecution; but no individual shall be prosecuted
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criminally for or on account of any transaction, matter or thing concerning which he is compelled, after having claimed his
privilege against self-incrimination, to testify or 1% produce evidence, documentary or otherwise, except that such individual
so testifying shall not be exempt from prosecution and conviction for perjury or false testimony committed in so testifying
or from administrative proceedings.

Section 9. Immunity.

The Solicitor General may grant immunity from criminal prosecution to any person who testifies to the unlawful
manner in which the respondent has acquired any of the property in question in cases where such testimony is necessary to
prove violations of this Act.

Section 10. Effect of record of title.

The fact that any real property has been recorded in the Registry of Property or office of the Register of Deeds in
the name of the respondent or of any person mentioned in paragraphs (1) and {2) of subsection (b} of section one hereof
shall not prevent the rendering of the judgment referred to in section six of this Act.

Section 11, Laws on prescription.

The laws concerning acquisitive prescription and limitation of actions cannot be inveked by, nor shall they benefit
the respondent, in respect of any property unlawfully acquired by him.

Section 12. Penalties.

Any public officer or employee who shall, after the effective date of this Act, transfer or convey any untawfully
acquired property shall be repressed with imprisonment for a term not exceeding five years, or a fine not exceeding ten
thousand pesos, or both such imprisonment and fine. The same repression shall be imposed upon any person who shall
knowingly accept such transfer or conveyance.

Section 13. Separability of provisions.

If any provision of this Act or the application thereof to any person or circumstance, is held invalid, the rermainder
of the Act and the application of such provision to other persons or circumstances shall not be affected thereby.

Section 14, Effective date.

This Act shall take effect on its approval, and shall apply not only to praperty thereafter unlawfully acquired but
also to property unlawfully acquired before the effective date of this Act.

Approved: June 18, 1955

(https:/Awww.ombudsman.gov.ph/docs/republicacts/Republic_Act No_1379.pdf)

135



«

44 25

9’ & oy o = 1 o = o v
o. vindgdunggnieddamnlaeiivavmenguuie Fellmsunlanmsidudvedasnis
=i o o o i a -
aamziisulilufeves vietiolilay gansa usswysy gnviau gii viieymradula
w v v a Y = voow w oo o = 2
b. ninddunlfnlnefiveudengyane Sagndgnisdouliuiyerady vilsuvievatsay

Qs

o ngl’d oo
J'I'WEJWﬁ\‘IﬁJ']ﬂﬂQWM']EJUﬂJNﬁ‘L?JUQﬂU

o fo ooty oa oo o I oo o ' Y 18 v
on. ‘V]ﬁWEJﬁ‘u'V]ﬁJNUi"iﬂﬂi‘lﬂLLﬂQQﬂiQ\ﬂUiﬁ‘WTNWﬂ']i'\?ﬂ'\LL'iﬂu\‘l L?ULLﬂEJJQﬂiEJ\?Q’Jﬁ']@J'ﬁQ

u
a1

= 2/ 1 1 o o 1 b= 5 2
figaldermalfednuntetohmsuinatudululneveumengmny
] o
151 o MIBUMSIDY
14 = [ = @t a =3 | o o - ] 1

mndmifivesigviontineula q lanindduluserinsissdumiededlyadnge

Reunfillatisuiuuideurungladususeudenguuny nindduiussielneduiiuguinfily
rw o Y .. o a = e = =

nindauildunlnesau sunrinegegn (Solicitor General) audunaielifuiasisunngdons

1 9 =

o L ar J a1 = 1 a o =
waglasumsSusesandanisiuiifiyamgauais Wednssviliangrneuazdgniosenniinnuio
v o o w ] w v v v odwd e v e & A ¢
Jzdesdufserermaluuuyessy ievelildwhiduuianamauainihluniwdautuniediunis
Wl Yo o ar gm ar v oY oaw 7 T SR SO VR VIR & o
vewingaulimmnuismaduninddunesss wfeuididesniu Fudurdesnamlussasnamil @
reumstdanawaluvseaudsuneunsidandsiie)
=5 1 (E= ] 1 A -3 laa o d
nsaneen visemsgnlaeen Liffeluguassasiemstiudies uidvslunistiusuneny
W 3 | v ' < 3 1 a ) o o w  of
& U wdaanusiumia uusinsdiunndumislussezdulneunguuneiinaliteiu Feazun
g1gam @ U vadamsdaduldnguane
NINTY o TEAEIBLAATD
o 2 = o c.i’
A3earesditoya el
T = v
(@) BUazNOLUDRANIDY
& ] i L% IJ o
(o) fumianihilumesmnstagtuaginesss
(en) nidAuldnlagyssualussnitsmssiumissng «
@ s & = )
(@) MeaziBeaviansssyringauiumuiisurindgeananunsafuwy
-4 o = ar oy aklv A
(@ selarundudsunasvindaunldulagveudu o
d A =) ! ot = 1
(o) foyadunmasgldlumsfiasanindimslinindlnefiveunsela
10T & SzesaluntReuiiies
v w o Y d o &
Hgnspsding o 1 lumsbuBuag
N & nsletanu
0 o ' ay v 2 [ Y Y, @ o o I's
avzimunfulsian lnelalimsisusud s fgniefowanmdngruiofigad
Tleniwddusnlaevey
WM o ATANING
2/ 2 ' = L) LYY kS o eoowr o [
winggniesliaunsofiguildimindauldulnegeu enavsfimnulininddunniiu

vesfglngrmavgdadlifimnulugn b Weursunmsdendanll vio m Weuneunisidendsfivay

16



0

NI o N1TANGTO]
AIngnEsainmngInasinsanasallunfiusis
W1 < MsAuATBsINITinsEudul findsanules

1 2 P | a v o e | v a 8 w
Hgnisanazymnaaulionnufiasnislitneuienisduenaslnedtaiienavinlimuies

o oas

o o oY 1 & g =] ar = by & 1 [ & o ar
geiuiluadlsl wimlinisniondngrundedulilduiduiiaslianmsaluidifuneundngu

o o o 1 ' P 2 o o o o Yooow oo
Tunsdniluafiogreglingg duwdinsdigldnmsevhnaianiolidndnanuiia svdesiudin

L))

Tudomdumungmane
WRTT & NITWIANALTY
Sunsgegeansalimrufufuuiweuilideyaiieatumslinindauninefivey
UINT1 @o HATBINTIANBI BN INddu
uliminddusrannselufoyrraduiliduguassasomsfimnuilfaniduresiy
UINT1 @ NTVINDELAIY
hignunsadrafisngrneindheangmuiietiestunisunindduiildmnlnedvau
U olo UNaAlNY

2r.f Q. co s ow o o al o os k24 & [ < <4
gnteunindduilinlasfiveundinnguineiinadeiuld ssgndranliiiu ¢ U vde

EY

s

(.74 (Y 5 o a !h:‘u ol 1
USulaliiy @o,000 Wl WavsduazU$y Qmu‘[auiﬂafl,ﬁuﬁﬁaaiu‘lwwmuﬂu
1M @en TDEALIY
ot L2 dv 1 1 1} dj
winundgygilavesnguunetiiuluse whinsemusediuduvanguune
t Ad Qs aq/
1997 e Jundnavaruly
X w o Voar o o [ < =i %) ar o2 fay = 2
nvaneilduaveduldviudlelasuanuiiutey wazinadoundd wmsne dunlaun
a ' o alay @ o QW
Inefwvaunauiuniinavsdulaaie

=t o woawad o od a
InavsAuliidiatun o Iquien bees (A.A. exded)

& AMTARINYVBIAIRZ A

=,

= 2/ 1 d =) = 1 Cfl U Qray
AR ANITTN W& iU Luﬂﬂ%’lﬂﬁ@&lLLﬂﬂG‘U@QUi&'ﬁﬁ’]U’]ﬁUﬂﬂUl‘Vlll YITEYN Wﬂ’IiU{]’Jﬁ]
=

ar

EDSA (Epifanio de los Santos Avenue Revolution) ilunsnssvihiidauseudsrofgsssuyey Sunad

o8
vooer b
ot or & of oot

< L T T) a wa 1 e 1 T ol e a
'ﬂﬂﬂ\‘]‘ilﬂﬁ]\‘1ﬂﬂ\lﬂ’.‘l1LUU3§UW§1}Q?W68‘1Q‘U@L%U LLa8114‘11'34‘58EJ%L‘JEI’I‘SS‘WJ'N‘V]Nﬂ’l‘iﬂ‘iﬁﬂ"lﬂ"\!ﬂﬁﬁﬁU’lﬁ

a

U FuasmsdsmeldSgsssuymatuiingi undydfuiaans (Bil of Rights) neldgsssuyy

1

ey

LAIE1E15UTsREVTUS 0.0, beeb (A7, oxvn) donliinald iy ag1dlshia Uszaguills

T |

a o ar o o o P a a = w
QﬂﬁmiaUﬂﬂﬁ LU B3N TIANNLAT 89U VNN NUIEN ﬁlﬂﬂiaqa‘lﬂﬁﬂa@qﬂﬂaﬁ]qﬂﬂ']saﬂﬂWVIﬁWFj

lngdsirannuuneduvesda Yuzidediuuiiimdwms sussmarassguaufifesodunguane

S L4

FuiuguusUssrrudirsaunsoldniuaziaiamauigsssuynts Tnoamizesed sfaUTug

falufgmAvesndnisnindsemaindiednswailowasinimeniniles (CCPR) wazufeyan

173

anadehednsuyvey (UDHR) dwinlinisiusasdnslurmiuiuduin anederfuufygana

17



3 = - 1 1 a ) -] d - = = A <
Indrednfayweru (UDHR) Aliviudigedndanudonisnssiiifiunsinsousingluninddu
Inefivaumenguaiy

= o = Y 2

91fiLANARINATI A1agEndsinInmI1 nMsdaniwdduddilifsylilumneduresmaiiy

= [ - [ o o ad & o  £a . IR o fa  al =
totuluee Wesnilumsasdia@nsduiiugruluniwdau (ight to property) fiaiiu MINEAUNYNE R

[

Ineiitasinsssylisdndaudlununeduvesmassdosgndsduunidmeni uasiifsausians

AU

a o o 2 ' L ] q’j o =1 kS
niwddunsyylisdrefaulumneduresmalitduingaunsoinldlasvausmenguing

L e e T T

18



PHI-2003-N-001

a) Philippines b) Supreme Court <) £nBanc d) 21/07/2003 e) 104768 f) Republic
v. Ramas ¢) 454 Philippine Reports 504 (2003); 407 Supreme Court Reports
Annotated 10 h)

Headnotes

A revolutionary government is not without a fundamental law that protects human rights
during the interregnum between its installation and the adoption of a provisional constitution.
If the state is a party to a treaty on human rights, that treaty governs. The Constitution is
supreme in any state, but it is also bound by international commitments. Such commitments
remain in full force and effect in that state even during a political upheaval, which results in the
abrogation of its Constitution. The right to property under the revolutionary government,
protected by international agreements binding the state, should be respected in the
implementation of seize and seizure orders. Properties not properly described in the search

warrant may not be seized during the revolution without violating that right,

Summary

. After the "people power" revolution had successfully installed the Aquino government,
the investigation and recovery of ill-gotten wealth of the deposed dictator and people close to
him became the priority of the government. A government agency, which was given this
responsibility, created the anti-graft board for the military. Consequently, five days from the
installation of the revolutionary government, properties of a retired military officer and his
mistress were seized. Thereafter, the government agency filed a petition for forfeiture of the
seized property, pursuant to the investigation report of the anti-graft board for the military.

The military official disclaimed ownership of all the seized properties, alleging that the
properties he owned were not out of proportion to what he legitimately earned. His mistress,
a clerk-typist, admitted owning the properties that consisted of communications equipment,
jewellery and land titles. The anti-graft court dismissed the complaint but ordered the
Ombudsman to act on the forfeiture case based on the law: Republic Act No. 1379.

The government filed a motion for reconsideration. Because the anti-graft court denied
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the motion, it brought the case to the Supreme Court. The petitioner government argued that
the exclusionary rule in the seizure of properties did not apply because the seizure was
implemented prior to the ratification of the Constitution on 2 February 1987.

II. The Court ruled that since the proclamation made by the new president that the EDSA
Revolution (Epifanio de los Santos Avenue Revolution) defied the Constitution, the government
formed was undoubtedly a revolutionary one. In the period between the proclamation of the
existence of a revolutionary government and the adoption of the provisional Constitution, the
Bill of Rights under the 1973 Constitution was not operational. However, the people were not
totally deprived of their rights enshrined in a legal instrument that ensures protection against
seizures of property without warrants. While the directives of the revolutionary government
constituted the fundamental law, the people continued to enjoy their rights under the
Constitution. The state was a party to the International Covenant on Civil and Political Rights
and the Universal Declaration of Human Rights, both of which provide for the respect for privacy
and the Declaration deplores the deprivation of property.

The Court ruled that the seizure of items not described in the search warrant was void
for violating the fundamental right to property and hence, the items seized must be restored to

the owner. Only the items clearly described in the warrants should be seized.

{source: https://codices.coe.int/codices/documents/precis/BBAE2009-7T4AC-4ATA-2512-
08DC225DC818)
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® Constitution of the Republic of Kazakhstan

Arficle 7

1. The state language of the Republic of Kazakhstan shall be the Kazakh languase,

2. In state organisations and local self-eovernment bodies, the Russian language shall be officially used on an
equal footing with the Kazakh language.

3. The state shall create conditions for the study and development of the languages of the people of Kazakhstan.

(s https://www.akorda.kz/en/constitution-of-the-republic-of-kazakhstan-50912)
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KAZ-2010-1-001

a) Kazakhstan b) Constitutional Council ¢} d) 23/02/2007 e) 3 f) g Kazakhstanskaya
pravda (Official Gazette), 03.03.2007 h} Codices (Russian)

Headnotes

As Kazakh has been designated in the Constitution as a state language, it follows that the
Kazakh language is one of the determining factors of the statehood of Kazakhstan. [t symbolises
its sovereignty and is an element of the legal status of the Republic, expressing the unity of the

people of Kazakhstan.

The constitutional norm whereby Kazakh and Russian are both used equally at national
and local government level does not mean that Russian has been invested with the status of the

second state language.
Summary

On 15 January 2007 a group of deputies of Parliament lodged a petition with the
Constitutional Council, seeking an interpretation of the Constitutional Council's decision dated 8
May 1997 no. 10/2, concerning the Law on Languages in the Republic of Kazakhstan.

The following questions were raised:

- Does a state language have priority over the official language of the context of non-state
organisations and on national and important social occasions such as receptions, assemblies,

congresses, conferences and round table sessions?

- Does the meaning "on the same level", used in Articte 7.2 of the Constitution relate to
this kind of activity?

The Constitutional Council made the following decision:

Under the Constitution, the Kazakh language is the state language of the Republic of
Kazakhstan. In national government organisations and at local authority level, Kazakh is used
equatly with Russian. Under Article 7 of the Constitution, the state arranges for the creation of
conditions for the study and development of the languages of the people of Kazakhstan.

In its decision of 8 May 1997 no. 10/2, the Constitutional Council explained that under

Article 7.2 of the Constitution, Kazakh is used equally with Russian both at national and local
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government level. It is to be understood unequivocally that the two languages are used equally

and identically at this level, under all circumstances.

Legislation covering public relations, in connection with the application of the powers of
national and local government authorities, should enable everybody to exercise their
constitutional right to use either language. They must provide physical and legal persons with the
opportunity to address national and local government authorities and to receive information from
them on an equal basis in the Kazakh and Russian languages, irrespective of the language in which

the official work has been done.

Equality in the use of the Kazakh and Russian languages also means equal legal

importance being accorded to laws in both languages.

The supreme political-legal status of a state language is demonstrated by its designation
in the Constitution and the opportunity to enact laws regarding its exclusive use or priority in the
public and legal spheres. Examples include the obligatory free possession of a state language by
the President of the Republic and the Chairmen of Chambers of Parliament; the use of the Kazakh
language in state symbols; state bodies being named in Kazakh in seals and stamps and in borders
and customs, priority to the Kazakh language in laws and other official documents at a state and
local government level both on paper and in other forms, use of Kazakh in statements by officials
of local and national government and in official forms, use of Kazakh in the national currency and
other state securities; in documents verifying someone’s identity as a citizen of the Republic and

in other documents issued on behalf of the state.

The Constitution does not regulate the functioning of the state language, the language
officially used and other languages in everyday life (such as inter-personal dialogue). The concept
"on the same level”, used in Article 7.2 of the Constitution, does not relate to household and

inter-personal dialogue, or the actions specified in the reference under consideration.

The Constitution gives everyone the right to choose their language of dialogue at their

own discretion.

The state is obliged to protect any language functioning within a society, and to warn

against discrimination on the basis of language.

(source:https://codices.coe.int/codices/documents/precis/46E81E60-1 DAC-6977-719C-08DDATFBFTE3)
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“ The Constitution of Hungary 1949

Article 61

(1) In the Republic of Hungary everyone has the right to freely express his opinion, and furthermore to access and
distribute information of public interest.

(#un: https:/Awww.justice.gov/file/292191/d\Tinline=)

< Act XLVIIl of 2008 on Essential Conditions of and Certain Limitations to Business Advertising Activity

Proceedings against infringements of the provisions of the Act

Article 27 The proceeding authority or court shall have the power to prohibit the publication of advertising that
has not yet been published, if misleading advertising has not yet been published, where it establishes that the advertising, if
published, would infringe provisions relating to business advertising activity. No fines may be imposed besides such a

prohibition of the publication.
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HUN-2010-1-002
Headnotes

The freedom of expression guaranteed by the Constitution does not exclude limitations
on business advertising activity. Tobacco corporations are not citizens; they do not have ideas of
their own and are not therefore given the fundamental right to free speech in the same way as

real people. Consequently, the state can impose limits on tobacco advertising.
Summary

L. Several petitions were lodged, seeking the constitutional review of Act LVIII of 1997 on
Business Advertising Activity (hereinafter, the "Actl"} and Act XLVIIl of 2008 on Essential
Conditions of and Certain Limitations to Business Advertising Activity (hereinafter, the "Act2").
Actl introduced a comprehensive ban on tobacco advertising, which was to cover print media
and outdoor advertising, including posters, billboards and other forms of advertisements. Actl
only allowed exhibitions of tobacco products and their prices at points of sale, advertising in
industry publications and, on request, at global motor sport events, such as the Hungarian
Formula 1 race. Act? introduced a total ban on tobacco advertising. Act2 only allowed
exhibitions of tobacco products and their prices at the point of sale and advertising in industry
publications. Various petitioners, including tobacco industry representatives, challenged Actl
and Act2 in the Constitutional Court, alleging a violation of commercial freedom of speech.

l. The Court rejected the petitions requesting the removal of the ban on tobacco
advertising in Actl, on the basis that freedom of expression, as enshrined in Article 61.1 of the
Constitution, does not exclude statutory limitations on commercial speech. Corporations (in this
case the tobacco industry) do not have their own view based upon their private autonomy, and
by advertising tobacco products they do not create a political debate. The advertisements in
question are exclusively for commercial purposes, for making money, and the ads do not
provide further information on tobacco products. The Court also took note of the fact that the
advertisements promote tobacco products, which seriously damage the health of the

consumer,
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Nonetheless, it held Section 27 of the Act2 unconstitutional. This provision enables an
authority or court to prohibit the publication of advertising that has yet to be published, if it has
been established that the advertising, if published, would infringe provisions relating to business
advertising activity. The Court held that a provision containing such a ban was "over-inclusive”.
The wording of Section 27 was not specific enough. It enabled an authority or a court to ban
the publication of an advertisement even in cases of minor violations of Act2. Such a ban could
delay the publication | of a newspaper and lead to prior restraint, Section 27 of Act2 was
therefore declared unconstitutionally vague.

Justice Andras Bragyova attached a concurring opinion to the decision, emphasising that
the provision at issue was unconstitutional, but only because it allowed an authority or court to
prohibit publication of the newspaper containing the advertisement in breach of the Act2.

Justice Barnabas Lenkovics attached a dissenting opinion to the decision; Justice Elemér
Balogh joined him in doing so. In their view, Section 27 is in line with the Constitution, as it only
allows bans on advertising in breach of Act2. Courts and authorities do not have the power to
impose fines, only to prohibit publication of the specific advertisement. This statutory limitation
of free expression is the most effective way to protect public order, public morals and public

health.

Cross-references
- Decision no. 1270/B/1997, Bulletin 2000/2 [HUN-2000-2-003]
- Decision no. 37/2000, Bulletin 2000/3 [HUN-2000-3-006]

(source: https://codices.coe.int/codices/documents/precis/44957FE9-45D4-4FA6-2E70-08DC225DCB1B)
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k Constitution of Georgia, 1995 {as Amended to 2004)

Article 20 Freedom of creativity, cultural heritage

1. Freedom of creativity shall be guaranteed. The right to intellectual property shall be protected.
Etc.

{https//www.constituteproject.org/constitution/Georgia_2018.pdf)

® Law of Georgia on Operative-Investigative Activities

Article 7 Concept of an operative-investigative measure
Etc.

2. In order to accomplish these cbjectives, the bodies conducting operative-investigative activities may,
overtly or corvertly;
Etc.
h} obtain electronic communication identification data;

Etc.

) moniter internet communications by observing and participating in open and closed Internet
communications in the global information network (Internet), and creating situations of the illegal obtaining of computer data
in order to identify a perpetrator

(https://old.pdps.ge/cdn/2021/02/L AW-OF-GEORGIA-ON-OPERATIVE-INVESTIGATIVE-ACTIVITIES-consolidated-
version-08.07.2015-22.03.2017.pdf)
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GEO-2014-2-007

a) Georgia b) Constitutional Court ¢} The First Board d} 24/10/2012 e) 1/2/519
f) Georgian Young Lawyers’ Association and citizen of Georgia, Tamar Chugoshvili v. Parliament

of Georgia ) LEPL Legislative Herald of Georgia (Official Gazette) h) Codices (English)
Headnotes

‘Urgent necessity’ implies such cases in which, on the basis of the principle of
proportionality, achievement of the public interest as foreseen by the Constitution, due to
actually existing objective reasons, is impossible without the urgent and immediate restriction of
private interests. Further, it should be very clear, obvious and definite that there is no other
likely means to protect in a different way the public interest within the scope of the
Constitution. ‘Urgency’ refers to the lack of time, which makes it impossible to obtain a judge’s

order for restricting the right and which requires urgent action.

Summary

l. The claimant challenged the constitutionality of the words "of closed nature” in
Article 7.2.1 of the law "On Operative-Investigation Activities" (hereinafter, the "Law"), in
connection with the words "observation of internet communications" of the same Law, with
respect to Article 20.1 of the Constitution. In the Claimant’s assertion, the disputed norm is
vague | it can be read as having different meanings, among them a meaning contradicting the
Constitution. The disputed norm may be interpreted in such a way as to allow secret
observation on closed internet communication, without a judge’s order, by applying different
technical means. Accordingly, an operating officer, based on it, is enabled to secretly observe
internet interactions in such a way that the participants to this communication were not
informed of the surveillance. Stemming from this, as the disputed norm provides the possibility
of secretly exercising observation on closed internet communication without a judge’s order
or/and the urgent necessity, they contradict Article 20.1 of the Constitution on the right to
private tife. The State, as respondent, indicated that the term "observation”™ determined by the
disputed norm refers only to observations of internet communications of an open nature.,

Simultaneously, the State argued that when the necessity to observe internet communication of
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a closed nature arises, it, in all cases, is conducted under the rule set forth in Article 7.2.h and
implies the necessity of having a judge’s order for conducting the measure.

ll. The Constitutional Court held that individuals have the right to convey the information
they want or consider necessary to only a specific person (persons), i.e. they have the right to
choose the topics, interests and a circle of persons, with whom they want to communicate on
given topics. The internet is one of the means for such public or private communications. For
this reason, if there is no protection of information and respective guarantee for the protection
of a person’s anonymity, this will bring into question the inviolability of private life, and would
thereby impede or complicate communication in any sphere, which eventually would prevent
the development of democratic processes.

The Constitutional Court emphasised that at the same time, the right to private life is
not absolute. The right to inviolability of private life may be restricted in order to achieve
legitimate aims that are necessary in a democratic society and are foreseen by the Constitution,
besides, in adherence to the condition that the interference with the right, in order to achieve
the legitimate aims, is necessary and proportional. The scope for the interference with the right
established by the Constitution precisely serves to strike a balance between private and public
interests. In particular, under the Constitution, restriction of private life shall be allowed by
either a court decision or without it, solely in cases of urgent necessity provided for by law.

By joint consideration of the mentioned norms, the Constitutional Court established that
the disputed norm envisions the possibility of observation of closed internet communications,
and foresees the conduct of these operative investigation measures without a court decision.
Despite the general aspirations of the legislator to make such instances of interference with the
right subject to judicial control, the obligation of applying this position to the instances foreseen
by the disputed norm neither derives from the disputed norm nor from the legislation in
general.

The Constitutional Court noted that in an individual case the legislator may fail to
express its will with sufficient precision, clarity and adequate specificity. Therefore, the text of
this norm must be practically separated from the real opinions and desires of the legislator with
regard to its content. The law should be understood and perceived in the way it is written.
While enforcing the law, preference is given to the will of the law, as the views and general

aims articulated in the legislative process, upon which draft laws are based and which are not
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reflected in the text of the law, may not serve as a justification for specific decisions by the taw
enforcer. He is obliged to be guided by the text of the norm, by the reality actually reflected,
foreseen and not to be foreseen in it. Therefore, the only aspiration and aim of the legislator -
to make the interference with the right to inviolability of private life subject to judicial control -
may not have an influence on the text of the disputed norm unless it is reflected in the law.

According to the Constitution, restriction of the right to private life shall be permissible
by a court decision or, exceptionally, without such decision in the case of urgent necessity
provided for by law. The Constitutional Court held that as the disputed norm allows for the
restriction of the right without a court decision, in order to decide on the constitutionality of the
norm, the second formal ground s the issue of the existence of urgent necessity envisioned by
the law n should be checked. "The urgent necessity provided for by the law" is substantially a
state or condition which may exist or may not exist during the necessity to carry out this
operative investigation measure. The content of that operative investigation measure, which is
defined by the disputed norm, may not always be conditioned by urgent necessity. Therefore,
there is no ground for any assertion that the disputed norm should be applied only in the cases
of urgent necessity.

Stemming from all the aforementioned, as the disputed norm envisions the possibility to
observe closed internet communications without a court order and under the circumstances
where the grounds urgent necessity are absent, it contradicts Article 20.1 of the Constitution.

(source: https://codices.coe.int/codices/results/precis/QEF506B8-446F-4E TA-306D-08DC225DC818B)
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© Constitution of the Republic of Indonesia 1945

Article 28C (2) Every person shall have the right to improve him/herself through collective strugele for his/her
rights to develop his/her society, nation and state,

Article 28| {2) Every person shall have the right to be free from discriminative treatment based upon any grounds
whatsoever and shall have the right to protection from such discriminative treatment.

Article 32 (1) The state shall advance the mational culture of Indonesia among the civilisations of the world by
assuring the freedom of society to preserve and to develop cultural values,

(e https://jdih.bapeten.go.id/unggah/dokumen/peraturan/116-full pdf}

@ Law no. 24, 2009 on the National Flag, Language, Emblem, and Anthem

Article 57.¢ Any person shall be prohibited from making an Emblem for any individual, political party, association,
organization and/or any company which resembles or which is similar to the National Emblem.

Article 57.d Any person shall be prohibited from using the National Emblemn for purposes other than those
regulated in this Law.

Article 69.c Every person who: ... ¢. intentionally use the Natiorial Anthem for the purposes other than as regulated
herein shall be subject to criminal sanction of maximum imprisonment of 1 {(one} year or maximum pecuniary sanction of
Rp100,000,000.00 {one hundred million rupiah).

(F un: https://en.mkri.id/download/decision/decision_1256 _20130820040411 _putusan_sidang_4- PUU-X-
2012_bendera+lambang+negara_telah+baca+15+Jan+2013+%28ENG%29.pdf)
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INA-2013-N-002

a) Indonesia b) Constitutional Court c) d) 15/01/2013 e) 4/PUU-X/2012 f} The
Citizens’ rights to use of the National Emblem Garuda Pancasila ¢} BNRI (Official Gazette),
6/2013; www.mahkamahkonstitusi.go.id h) Codices (English}

Headnotes

The national emblem Garuda Pancasila constitutes a set of value which are a common
property and which are part of the culture of all Indonesian citizens. Therefore, it is the right

of the citizens to refer to these their values including to use the national emblem.

Summary

l. The applicants consisted of a legal entity called the Forum for Legal and Constitutional
Studies and Indonesian citizens who filed for judicial review of Law no. 24, 2009 on the
National Flag, Language, Emblem, and Anthem. The applicants argued that Article 57.c and
57.d of the Law of the National Flag, Language, Emblem, and Anthem resulted in
criminalisation without considering the sense of patriotism. The law has prevented the
applicants from using the national emblem Garuda Pancasila. Therefore, the law was in
breach of Articles 28C.2, 28l.2 and 32.1 of the Constitution, which guarantee the rights to
improve oneself in striving for one’s rights for building one’s society and state, the rights to
be free from discriminatory treatment, and the freedom of preserving and developing its

cultural values on society.
Il. The Court held, inter alia, that:

1. The prohibition in the provision of Article 57.c of the Law of the National Flag, Language,
Emblem, and Anthem is not intended to deny citizen’s rights in using the National Emblem
of Indonesia. Rather the use of forms resembling or similar to the National Emblem as an
emblem for the purposes of an individual, a political party, an association, organisation,
and/or a company brings out the potential impairment to all citizens. The resemblance or
simitarity of form between the national emblem and an the emblem of an individual or

another organisation other than the State will result in confusion between the State and the

non-state party;
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2. In practice, the national emblem has been commonly used in various activities in society,
among other things, it is pinned on head coverings, as a form of monument or memorial,
depicted on clothing, pinned on school student uniforms, all of which not prohibited by
Article 57.d of the Law of the National Flag, Language, Emblem, and Anthem. On this basis,
the Court is of the opinion that the prohibition of the use of the national emblem as
referred to in Article 57.d of the Law is inappropriate. Thus prohibition is ensured by a
criminal sanction. The restriction of the use of the national emblem Garuda Pancasila limits
the citizens’ expression and appreciation of their identities as citizens. Such denial may
reduce the sense of belonging of the citizens towards their national emblem, and it is not

impossible that to a certain extent it reduces the degree of patriotism;

3. Article 57.d of the Law prohibits the use of the national emblem which is followed by a
criminal sanction in Article 69.c. Therefore, there is a close relationship between both
articles. According to the Court, Articles 57.d and 69.c of the Law of the National Flag,
Language, Emblem, and Anthem are in breach of the Constitution. Therefore, both articles

have no binding legal force.

Based on foregoing legal considerations, the Court granted the applicants’ application partly.
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® The Constitution of the Russian Federation, 1993

Article 19

1. Al people shall be equal before the taw and court.

Aticle 23

2.Everyone shall have the right to privacy of correspondence, of telephone conversations, postal, telegraph and
other messages. Limitations of this right shall be allowed only by court decision.

Article 55

3. The rights and freedoms of man and citizen may be limited by the federal law only to such an extent to which
it is necessary for the protection of the fundamental principles of the constitutional systern, morality, health, the rights and
lawful interests of other people, for ensuring defence of the country and security of the State.

({f;m: http://www.constitution.ru/en/10003000-01.htm}

“ Federal Law No. 149-FZ of July 27, 2006, on Information, Information Technologies and Protection of
Information

Agticle 2. Basic Notions Used in this Federal Law

This Federal Law uses the following basic notions:

5) the holder of infarmation means a person who by its own created information or obtained on the basis of law
or contract the right to allow or restrict the access to information identified by certain features;

(Fu: hitps:/Awwaw.wipo.int/wipolex/en/text/371639)
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14. Russia 365

defamatory information to be removed from sites not classified as media. Nor do
they provide for liability for failure to execute requests for removal of information.
The practice relating to application of these provisions does not sufficiently
guarantee the protection of individuals® constitutional rights. This is a violation of
constitutional provisions.

The Constitutional Court held that it was necessary to introduce additional
safeguards for the protection of honour, human dignity and reputation.

Case 6: Judgment of 26 October 2017 no. 25-11

Identification

a) Russian Federation &) Constitutional Court ¢) 26 October 2017 d} 25-I1 ¢}
constitutional review (individual complaint) /) Case concerning the review of
the constitutionality of item 5 of Article 2 of the Federal Law “On Information,
Information Technologies and Protection of Information™ upon complaint of
citizen A.I.Sushkov

Headnotes

Email providers cannot be considered the owners of data contained in users’
personal messages.

Summary

L. The applicant petitioned the Court for a review of the constitutionality of Article
2.5 of the Federal Law “On Information, Information Technologies and Protection
of Information™.

In 2016, the applicant had been dismissed from his post as head of the legal
department at Stroytransgaz for disclosing legally protected secrets. Even though
he was familiar with the company’s rule on the confidentiality of information,
which was part of his employment contract, the applicant sent internal documents,
corporate regulatory instruments and personal details about his colleagues from
his office email account to his private one. The operation was carried out via the
server of Mail.ru, a limited liability company which provides telecommunication
services and owns the server in question.

When challenging his dismissal in court, the applicant referred to the functions of
the postal operator as a representative of communication services that protects the
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560 Freedom of Expression; Experience of AACC Members

confidentiality of correspondence. The courts, however, ruled that the company
providing email services is the owner of the information sent by users as, under the
terms of the User Agreement with the client, Mail.ru can both restrict and allow
access to information contained in the email inboxes of subscribers who disclose
confidential information to a third party.

The applicant contended that the contested provision of Article 2.5 of the Federal
Law “On Information, Information Technologies and Protection of Information”,
which defines the term “information holder”, is not compatible with articles 19.1,
23.2 and 55.3 of the Constitution of the Russian Federation as it grants providers
of telecommunication services the right to access information contained in emails
received or sent by subscribers.

II. In response, the Constitutional Court of the Russian Federation ruled that
email service providers do not own the information contained in the emails, for
the Constitution of the Russian Federation guarantees everyone the right to freely
seek, receive, transmit, produce and distribute information by any lawful means.

As regards the right to privacy of telephone conversations, the Constitutional
Court of the Russian Federation had earlier ruled that any information transmitted
via telephone is considered to be protected by the Constitution. Accessing such
information requires a court order. This applies to the legal regulation of privacy
not only of telephone conversations but also of correspondence, postal, telegraphic
and other communication,

The fact that there is no legislation requiring internet service providers to ensure
privacy does not mean that no such obligation exists, and the fact that an entity
has been granted access to information does not mean that it becomes the owner
of that information. The terms and conditions of the user agreement, moreover,
cannot be construed as conferring on the internet service provider the right (in
violation of Article 23.2 of the Constitution of the Russian Federation) to allow or
restrict access to information, i.¢. to consider itself the owner of that information.

Sending information to a private email account, however, creates conditions for
the future uncontrolled use of that information,

If the applicant violated the terms and conditions of the user agreement with the
company, including notably the one prohibiting him from sending confidential
information to a private email account, this situation must be interpreted as
violating the rights of the owner of the information, whether it has been disclosed
to a third party or not.
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14. Russia 367

Consequently, the impugned provision is not contrary to the Constitution of the
Russian Federation because:

- it cannot be considered as granting email service providers ownership
of the information contained in users’ personal messages;

- under that provision, sending such information to a private email
account can be construed as a violation of the rights of the owner of
the information if the owner of the information in question has taken
all the necessary measures to prevent third parties from accessing it
and has prohibited any disclosure by means of a regulatory instrument
which has been brought to the user’s attention.

Case 7: Judgment of 10 November 2017 no. 27-IT

Identification

a) Russian Federation &) Constitutional Court ¢) 10 November 2017 d) 27-I1 e)
constitutional review (request of a group of deputies of the State Duma} f) Case
concerning the review of the constitutionality of provisions of the Federal Law “On
Amendments to Certain Legislative Acts of the Russian Federation with Regard
to Improving Legislation on Public Events™ upon request of a group of deputies of
the State Duma

Headnotes

Meetings of deputies with voters do not require special notification and agreement
procedure as long as they do not overstep certain boundaries (aim of the meeting,
number of persons present etc.).

Summary

The challenged law, which entered into force on 18 June 2017, introduced
additional legal regulation of the procedure for holding deputies’ meetings
with voters at all levels. The law distinguishes between meetings of deputies
with voters, which are held without prior notification in the premises, specially
designated places and on the inner courtyard territories, and meetings in the
form of public events (e.g. rally, march, etc.), which require coordination of their
conduct in the order established by the legislation of the Russian Federation on
meetings, rallies, demonstrations, marches and pickets. In the latter case, the law
equates deputies with organisers of public events and obliges to warn the executive
authorities about organisation thereof.
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