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Sgmans Sgusvamaumand vidofilomnluaufifendes 1 ade

1.5.3 {nldAnsIAaqdinIerunginesgsssuyy sl
AR 9TIBNUN AN TINIUNTUSE LN
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1.6.2 weounsiduuneamseenansduiiivadesiuamidely
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uinguidiunaanuunigsrsuyadaiunnuiiuguussmaniedlésy
nsgeususgtunIvate Wesuresinguanudungruieagaves
Sgovsuyny Twfunguidu 9 01f nquidyaussven nquiuians
whsnguune aniu Anwiussduanuduiusvemdninss vandfsssu
TudwiiAsatuanudungvaneasaavesigsssuyy Jsledlugndn
UszrnSulag wazunnuAndishenmsudludiufuigsssyg neuas
WgdndiiuduluaesFes Ao N1INTITEBUANNTEUMETFEIINYRUEN
nsuAlufiudasgessuyy wazniseenidssussauilunisud i
govauyny A 9 wandl Ao uwwaRauasnguiiuguiiseddly
MRS EITUNIMIUANATITADUANNYBUSIB go T TR
vosmsudluiisidusgsssuyamedive luuvso 9 1

2.1 ngusrunaaanuunsgsssuyniunanasndunguunegegavas
SoTIuuny

Mé’ﬂmmL'fluﬂg’wmagqqmaa%’gﬁisugmﬂwﬁﬂﬂwaﬁﬁug’mﬁwﬁ’m
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¥

constitution)! #anN1sHNNIzdINARDITUUNYMUIBYRISTHA o Tu
ansdnuairiiei’ loud anvausn WeRarsanludaguuuunisudly
Wunfnsgsssuyagennsyildsnniinisnsvideudluiauiungvne
5ITUA UATANYaLTAad Lﬁaﬁm'ﬁmﬂu@qLﬁamwﬁ’fgfﬁmmﬂguma
ng Tetsdu Mds wazmInsiile 9 vesigidanTeudieigorayy
dougnitadeliaunanieliifianmisdulussuungang’ mndiniaiaue
A0 U 09ANIAIUALATINARUANILYB UM STIT TR

Tumangud fdeSurevannarsundiatuayundnamuiu
nVanegeEnTeIsTeTIIY’ 019 Sgevsuug dungrnegegamsiedu
sngufiimesngnasiay q Heulussuungranenamguiuians
wiangyang (The pure theory of law) ¥@4 Hans Kelsen® 3§5553u8y

) [ = o P a [ ! Ly
L‘IJUﬂ{]M‘LI’]EJEﬁ\‘i’sjﬂL‘Wi’]%L‘U‘uL’dll@uaty/iy']‘Uﬁ%%’]ﬂiﬂ%ﬁﬂ?‘ﬁﬂlﬂﬁﬂﬂﬂi’]ﬂﬂu
AMuUANLN U WU IUIUNITUNATOIVBIAIALTY 9 AULUIAAYDY

Dieter Grimm, “Types of Constitutions,” Tu Michel Rosenfeld tag Andras Sajé (eds), The Oxford
Handbook of Comparative Constitutional Law, (OUP, 2012)u 105-106 wag 109-114; EJ&JNlSﬂﬂ
LLumﬁﬂiiuiﬁﬂsu%wuf\]umﬁﬁﬁmummaaﬂwﬁuaﬂwimumﬂ W« ﬂg]wmawumummswma
NG VINEgIEn” Lmnm"LmuanwmwLﬂuﬂgwmaqqqmmmaiq wsglionagnisduldluemald
I‘Uim@ Robert Schitze, “Constitutionalism” Tu Roger Masterman wag Robert Schutze (eds),
The Cambridge Companion to Comparative Constitutional Law, (CUP, 2019) u. 49; l.ag
Qianfan Zhang, “The Constitution of China”, Soufient, . 173 uag 179

Michel Troper, “Marshall, Kelsen, Barak and the Constitutionalist Fallacy,” International
Journal of Constitutional Law, Vol. 3, No. 1 (2005) u. 27; msﬁna‘ Qassfuim, NOUNBUITVU
Wy 3: Fuuariang, (aysyvy, 2538) u. 17.

Dieter Grimm, “Types of Constitutions,” The Oxford Handbook of Comparative Constitutional
Law, W. 109-113; 0e11l5AR U955 WU tusosuaud maliaunsamuauasiadeunuse UL
%’gﬁﬁm‘gfyﬁuaﬂﬂ{]mmalﬁ; The Constitution of the Kingdom of the Netherlands 2018 Article
120 “The constitutionality of Acts of Parliament and treaties shall not be reviewed by
the courts.”

1Usng vIsdng 925304las, NGUMINBUMTU LAY 3: mml,a”ums 1. 7-10 uag 17-24; \n3ealns
Lﬁ]ifUﬁ'U’]’J(ﬂJu Maﬂ‘wu%mﬂgmmawwu (’JEUEIFUU ‘WllWﬂi\‘i‘ﬂ 5, 2562), u. 188-198.

Hans Kelsen, ulalng Max Night, The Pure Theory of Law, (The Lawbook Exchange, 2005)
Y. 221-224.
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Jean-Jacques Rousseau’ i%ﬁiiuumLUuﬂ{]MmamaﬂLWi%L‘IJ'UUVIUQUJ R
f3Us09AnE LT A NUATANLENDAAYDINYE AT D MUETINIA
(natural right-natural law) 13lusgsssuyaydudunguunediudies
(positive law)’ LLazﬁé’ﬁzg Spossuyadunandalugegusssuves
S1unageamluntsientesdnsmamadiomiesunranivunigsssuyy
(pouvoir constituant %38 constituent power) %ﬁﬁiiuwﬁuﬂu
nvNegsEaTios By 1 ThsiinediulnenuSgesye (pouvoir
constitué %se constituted power) dutdu1eiuneues Emmanuel-
Joseph Sieyes®

FeanuiilssiudgmvdnvesuidedysiiasAnwsiuaves
A1a53555uN e IMeluN1AIUANATINERUAIINYB MBI TTUY VRN
nsuAluisAnigssmgy MeSutendnanudungrinegaanues
$959IUUYALVgUEIWREa NS EETTIYAUDY Sieyes Fudumgul
xedilnenssdunsimsziUssiuliymmsazdadesitalumaiom
yosnsudluiiafuigessuysy wartlgmmsliufoamuduneunis
uilufiufusgsssuyyvideufiRlignieanumdninast Reuly wag¥sns
Asgessuynletvuald ety Rz mguiAInaNIesUILlagaziaen
Tustadad

2.1.1 U8V “drunadalunigeTsuyey”

sl Emmanuel-Joseph Sieyes azlasunsyansuiuegginsvany
lugugAUNILIAY0INg ¥ I1A I8 1Uan U UITTETIUYRY WA Sieyes
AdlaliAunuI8909A191 pouvoir constituant lun1wiel$ e

6
n3ealng Li]ﬁfUﬁu’YJ(?lJu WﬁﬂWUﬁWUHQWN’]EJMM’]ﬂJU Uu. 193 194.

in3ealns wWigysurian, Fewdeiy, u. 196-197; wIsfnd gassadlal, ngvsnesvTL 1 3:
fuuasins, u. 22

Emmanuel-Joseph Sieyes, What is the Third Estate?, LL‘U@IG\?J Michael Sonenscher
(Hackett Publishing, 2003) u. 135-140; ails iReuvisvusluduil fuualidnii “constituting
power” fildf137 “constituent power” Faduduuan1wdanguues “pouvoir constituant”
dumnniigalutiagu

7
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(M58 constituent power lunwsange) 1Hdunisaniz Wndvinig
lugpsia 9 umeneulvinunanewie o i \Dugui

2.1.1.1 anuvaeililagindvnsdnsUssne

- Carl Schmitt: “ghunaanivunigsssuya Juandiuamng
maidies Ssdnavesansiusianansofiaedndulaedradugssua
aseuAqunisrluE osUsTanuar sULULYRINNsTTog uazAns0Y
NaNHl03vaInU”°

- Ernst-Wolfgang Bockenférde, Mirjam Kunkler wag
Tine Stein: “SnuaanUunsgsssuydusuamailesdaanusavinla
Sgssuyapintuanld Ineidudedondomenginast (hormative claim)
MOANUINAYDITTETINYY MIVIIASTSTINYMSIAeY wagn1sanidn
Syosuun”"

- Emile Boutmy: “dhunaannuunigessuyaiunisnsei
Benninausivas (an imperative act of nation) WAntuatnilvlaig
wazdnsudouddudnvossiunasng o

- Joel I. Colon-Rios: “81unaan1dunigsssuysy vanena
snnadavinfgsssuygdaduumdsiinnueanisadianginamiang o me
novang”

- Antonio Negri: 81U12801UUNIFETTUYEY “ Junmastian

YBINTAFNNGNUIME5TTIUYEY Nafe iludunaivzadesgsssuyey

’ Carl Schmitt, Constitutional Theory, wlalne Jeffrey Seitzer (Duke University Press, 2008),

1. 125; oils Tuvifadoiaud 19 “the constitution-making power” LA “constituent
power”.

10 Ernst-Wolfgang Bockenforde, Mirjam Kunkler wag Tine Stein, Constitutional and Political
Theory: Selected Writing Volume I, (OUP, 2016) 4. 172.

1 Emile Boutmy, wlalne E.M. Picey, Studies in Constitutional Law: France, England, United
States, (Macmillan, 1891) u. 250.

2 Joel . Colon-Rios, Weak Constitutionalism: Democratic Legitimacy and the Question of
Constituent Power, (Routledge, 2012) u. 7.
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wazghemniinam Jadusunafivetmusnginaeitugudsinmisade
VoIS 9 vee3s namdnilemis Wusnnafievaassuussdeull
Tumanguang iiefazmuauaudusiudeng 9 Tumangmneniely
UEGOTIR U

- Hans Lindahl: §1u1aaawsgossuyeadu “anueannse
flazdmisgossuyny uazlnesgessuyy shliAnsyDoulmimangmne
TaeAfmalfiavdonedu”

AraIneeng 1 Feduiuandetutu Sufitiuds iduiesumes
vl Fenumneusasvhudilans Aoansoenin tieeuisuwin
Foslunsseuzvaiau fegnaiu ANuMINEues Carl Schimitt Lufi
g1un3lunssinaula (Decisionism)®® @auved Ernst-Wolfgang Bockenforde
WYEINOTUIHIINYUNDINITATNANUTBUFTIU (Legitimacy) Triknaay
fnavafuvesgeTIun’

2.1.1.2 anwvueiliflaesindvnsine
TuwimadvinisineduiinnsdygRdnsiadn pouvoir
constituant Tunaeguiuu 819 “grunalunislusgsssuyey”’ “61mna

InA7" “grunansialidisessuyy” Y “g1unaialulisysssuyy

219 «

B Antonio Negri, Insurgencies: Constituent Power and the Modern State, (University of
Minnesota Press, 1999) u. 1.

1 Hans Lindahl, “Constituent Power and the Constitution” T David Dyzenhaus and Malcolm
Thorburn, Philosophical Foundations of Constitutional Law, (OUP, 2016) u. 141.

 Martin Lousghlin, “On Constitutent Power,” in Constitutionalism Beyond Liberalism, ed.
Michael W. Dowdle and Michael A. Wilkinson (United Kingdom: Cambridge University
Press, 2017). 4. 160-161.

0 Ernst-Wolfgang Bockenforde, Mirjam Kunkler Wag Tine Stein, L%;a\‘il,amﬁu, u. 172.

T g wasgity, Aresune ndnigsssuyiily ngmnedendeily uagdesunslasduuives
5ITUYYNTUNATEITIWRININS, (lsafiuningani, 2503) . 32.

18 lsand deuny, MeBunengrineSgsTsuyUSeuiieu (aeduwy) au 1, (ssiavimnalvdana,
2494) . 15.

19 Tuay \wTeny, ngvNesgeTIHYe, ([HRUTIANNST, 2530) U. 73.

2 1nfy wana, f]zymuax%’aﬁﬂmdL'%'awm%’gﬁﬁwtylm, (Audnsiuinade, 2529) u. 68.
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221 «

“1un9geanlunsnentesin e aile”” “grnalunsneniasringgian

MaNTiEles we SualunsInlviisgesTuyey >

LAY “81u19d01uun

72 “gunalunIngIsEeTIiYeY” “81u1980nIgeITIYY”

AUNSIAMNRLID S

335554y
“SrunaneRssTUsULAzaInIINTSlos
pouvoir constituant Wnngumunelnelassuteadne « fu Farelud

- My uasgiie: “ernavesyanavionnzynnanogiuguy

224

sranaulaluSesrnuduegnisnisidosesmuedld Mstnneeui

' ! ¥
a o Y a [ = Yo @A o

piiflenagsganazuiasslusgluaenilvngln fuufdsiunaiiagl
syl

=b.

ale eozj

<9

- ey LATRNN: “TUNANNINSIIBIVRIANLUARD YITOUARA

agluguztumalidsysssuyauladnsa nedel disunadnld

Y

=2

v I

ﬁiiuﬁéwﬁmmaﬁq $n375Und (sovereign) n3oraglugiugetis

LY R
5926

§15Ung’

oNe
m BN

- v1sdnA gassallas wazandng quun: “Srunagegaduiiu
lififedrindeeenigssuynvieiissssuyy whsigssauyadugly
aouszuounadiouazesdnsminmsiflesynesdnadntunile”

- Uy gavu: “SrunresisrusulazesrnImensiios
namFe Wusuaftnlrlissesauyy Mniusgsssuyandudivanuun

21
U'Jiﬂﬂ(ﬂ aasmﬂm ﬂg‘wmawwu LA 3: WN?LLa”um’Jﬁ u. 19.

msmlﬂs Wiysu A, Maﬂwuﬁmﬂgmmawwu . 194

> Yoyns uasnunna, ﬂawmssﬁﬁismuw miﬂamssﬁssmumLLaumiLLﬁ‘LfU%JgﬁisuEzg, (N
wMInedessINAans, 2560); Turivewiade Sgsssuy: UseiRmaniteniudn 6119
@01 uaznsdsusing, (@dnRuidideaty, 2559) Joyes seyin fudiin “8rua
Uﬁuﬁmﬂmiﬁﬁssuum” (pouvow constituant originaire) Y99 A.AS. wnBes wrzise w1l
vrsdnd msmﬂm uazsniing U, AeSureivnguunesgeIIIYe uiluifanda 2563,
(muaausmmmmgwmaLLmLumumwaam 2563) U. 145.

A keagiy, Aesuly maﬂiﬁﬁiiuumwﬂﬂ ﬂgwmmaaﬂmmlﬂ wazAresuIelneduuUTes
555ULYNTUNATEINVDINNINT, U. 32.

% Juny 13w, ngmanu3EeTIUYLY, U. 73.

2" yrsfnd gassadlos waganiind quin, Mesuneivinguunegesuyey wilvdfisnds 2563, u. 145,

22
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JEUBUNTHIDUALBIANTNNNTLIWNDIANTTUBNTUniladau ">

- Yoyns wasnunna: “Srunafinedsigsssuynluina
ﬁﬂimmﬂ%’gﬁﬁmuﬁm é’mwﬁﬂiwﬂgﬁfuluﬁmwuﬂWiaJUaamﬂgmma
Judwasmuanudussuazlitediia ;ﬁmqé’mmﬁuazﬂszmums
e wunatlanduedils destufvanunisallunaduiilandugsue >

wiinslienumnednsiuazwanenaiu usiweazeyuulén
nsliaamsneues pouvoir constituant vastinnguselnatu ilud
“nMssnaulaveiisnnnn” ﬁazﬁ@iﬁﬁ%’gﬁﬁuymﬁu AANY ¢ AUAIUNINY
i Carl Schmitt 1913

Aeihnaulandntu fio andnue “gean” “Guiu” “3dedia” vaq
S1uanUuSsauyytiu Soiwiel lussuungranglne fneuves
Aonuiiisaiulpoasatudadymin ussine Tasdudvessmia
anUunigosauyy Sestinauslusdedl 2.1.3 way 2.1.5 vesunil was
Tuuni 6 sely

2.1.2 NQEIUFNUUITFITINYYVDY Sieyes

2.1.2.1 yanadludunnlauimg el

TU90NBemI3vINIGIN WA3aT Auiinvediulfa
'jﬁaaé’wmaamﬂuﬁgﬁﬁm@ﬁguﬁ?mm Emmanuel-Joseph Sieyés
F#298191%U Martin Loughlin tauedn nguiadeulmmenaiiioste
“the Levellers” Tugasasasunanadasarn1suinvedangy
123 0., 1642-1651 \ufedunsuudniiogsinuds uarldsunmsvensana
selne George Lawson Tumiadedie Politica Sacra et Civilis [1660]

* Jayan 8av19Y, [Online]. Available from: http://www.constitutionalcourt.or.th/occ_web/
download/article/article_20170720140513.pdfduduile 22 wnau 2563, http:/www.
constitutionalcourt.or.th/occ_web/download/article/article 20170720140513.pdf

# Yoyms wasnunna, NV SFEITUYY: miﬂ'E)C%ﬁﬁﬁiiméiyLLasmiLLfﬂ%%ﬁﬁiimHm, 1. 35.

% Martin Loughlin, “Constituent Power Subverted: From English Constitutional Argument
to British Constitutional Practice,” TuMartin Loughlin waiz Neil Walker (eds), The Paradox
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Fadunmsduundrunansnsidesesnifu 2 Ussian fe srunaiiiu
Haseszuounmsunaseslavesinsing 4 manailes Ussammide uaz
é’mwﬁgﬂa%fw'ﬁ?u wWu g1unatun1sesinguane g1ualunisdedu
mslidulunmungming savszanude” uazeduiesedn 1ua
Uszinnusneguniiosiunadssnnmds” venand Sudideiiaaianis
Usgimansveamnisainisldgrunaanivunsyessuyalunnudse v
(the People) Lﬁ@ﬂ%ﬂﬁ%ﬁﬁiiuﬂémmUﬁﬂwﬁﬁﬂwiﬁuiuﬁiﬂﬂﬂiﬂﬁ’ﬁaaLm%f?fu
(American Revolution) Lﬁaﬂizﬂw@aimwmﬂé’mqw 16itA Declaration
of Independence (4 n3NHIAL A.A. 1776) Articles of Confederation
(15 weRnTew A.A. 1777 waziialtdsfu 1 Iuaw a.e. 1781) Constitution
of the United States (17 fugneu a.A. 1787 wazinaltdedu 4 funay
A.el. 1789) wignsaiiaanuiind uneunsneundgaasaiuatiues
Sieyes JEMINNGAINILU A.A. 1788 hasngunIAL A.A. 17897

of Constitutionalism, (OUP, 2008) . 27 way 35-41; Qauiﬁaaﬁﬂiwﬁmﬁiﬂiﬂa Yoyns
HENAUNAa, ﬂgmmﬂ%’gﬁﬁmyﬁy: miriaé’?ﬁ'gﬁﬁuyigLLaxmiLLﬁlﬁiﬁimgm (NFnW: Tsefiasd
UNNAINYSYFTINAERS, 2560), i1.1-18 Tnglaniznt 15-16.
3 WU Marsilius of Padua, Jean Bodin, Hermann Kirchner, “the Leveller”, Jean-Jacques
Rousseau, “Junius”;IUm@ Martin Loughlin, “Constituent Power Subverted: From English
Constitutional Argument to British Constitutional Practice,” u. 35-41; Martin Loughlin,
Foundation of Public Law, (OUP, 2010) u. 58 taz 70-72; Joel Colon-Rios, Constituent Power
and the Law, (OUP, 2020) 1. 57-60; Tayms Waenunng, nvanesgessaiysy: mifiaé?ﬁgﬁiiwtg
LLazmiLLfﬂﬁgﬁiimeQ, . 3-18.
1w Johannes Althusius, George Lawson, John Locke, Daniel Defoe;I‘Uimj Yaniv Yaniv Roznai,
Unconstitutional Constitution Amendments (United Kingdom: Oxford University Press,
2017)., (OUP, 2019) u. 107-108.
Michael Sonenscher, “Introduction”,lu Emmanuel-Joseph Sieyes, What is the Third Estate?,
U, XXiv; I‘Uiﬂ@ Martin Loughlin, The Idea of Public Law, (OUP, 2003) 4. 108-109; uaﬂmm‘j
Thomas Paine Suagaunglud 179141 « Sgsrsuyadudddifinnousyuia waeigunaiduiios
defignadnstulassgessuyn Sgossuynuessamaniililinisnseih (Femstigune) v
Fpua Lm'L‘T;Jumsﬂssﬁwsuawswwu?z’}ﬁﬂﬁﬁ%ﬁma” Thomas Paine, Bruck Kuklick (ed), Paine:
Political Writings, (CUP, 2000) 4. 89

32
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wAnszUuARIY Emmanuel-Joseph Sieyes waz-tinnguinisidlos
ganFaea Aduauusnilda1in “pouvoir constituant” wag “pouvoir

73 LAY UILUNIANANULANAITE IO IUIEDIUSLANAINATD

constitue
e eluviunvesgsssuyaeanualdnys” 11 Sgessuya Junands
YIT WA ANty Sgsvauyayfinaoiduiinvessiunadu 9 fign
%197y waelyt “ani” udrwes pouvoir constituant #1311
Tugaensile “Anuiiuiifuedesdenauimsdmiviunuves
W5amalud 17897 (Views of the Executive Means Available to the

)" Sieyes TABNTMUNAULANATG

Representatives of France in 1789
serig “S1unanena” (pouvoir constituant) uag “s1unafignriafau”
(pouvoir constitue) Wieflazadutedn Sgsssuynlinisazgniavindy
Tnesdnsiivaaisssum (any ordinary legistature)® wwiAniilasy
miﬁumamwmﬁmaﬂuqamiﬁm “azlsﬁagnﬁumﬁmu” (What is the
Third Estate) 31 “smal,ﬁﬂsﬁudauméa Huilinvemnds 1ATaveuse

& & 739 «
nguineiane wazidunguungludiies

91U139N0A1” (pouvoir

* Lucia Rubinelli, Constituent Power: A History, (CUP, 2020) w. 13-14; Tamara El Khoury,
“Pouvoir Constituant,” Ty Rainer Grote, Frauke Lachenmann a2 Rudiger Wolfrum, Max
Planck Encyclopedia of Comparative Constitutional Law, (OUP, 2015); \iUlsé Oxford
Constitutions (http://oxcon.ouplaw.com), g8 13,
» Christoph Méllers, “Pouvoir Constituant-Constitution-Constitutionalisation” lu Armin von
Bogdandy iLag Jurgen Bast, Principles of European Constitutional Law, (Hart Publishing,
2" revised edition, 2009) 1. 185; Andrew Arato, The Adventures of the Constituent Power:
Beyond Revolutions?, (CUP, 2017) . 32-33; Wy mm’;i AszUINMIRAlRLRL
%ﬁﬁiqumLLazmimm-qumm*uaumaigﬁiimiéiyﬁuaﬂﬂﬁLLf’ﬂfuquLmuigﬁiimHiﬂumaﬂ’ivwm,
(@andunszUningn, 2556) W. 49-51.
Emmanuel-Joseph Sieyes, What is the Third Estate?, 4. 135-140; Carl Schmitt wlalne
Jeffrey Seitzer, Constitutional Theory, (Duke University Press, 2008) u. 125-126.
Michael Sonenscher Uﬁmﬂ%ﬂﬁLLaséLLﬂaMﬁaﬁaimuwmﬂmm Sieyeés a5U1891 el
L{JUUMWJTMLLﬁﬂiuﬁ!aﬁ’]iﬁ’maﬂU‘ﬁlﬂﬁﬂﬁﬂ pouvoir constituant; Michael Sonenscher,
“Introduction”, Tu Emmanuel-Joseph Sieyes, What is the Third Estate?, w. XXV.
* Ibid., p. 34.
* Ibid., p. 34.
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Aa9ngunusIIIAYe s v iuagldsunaldanizmuguuuy
ﬁ%’gﬁiiuymﬁmmﬁmwfu“ SrunanenstunumAdadumhefe
Wesvilafen favsosulnevesmniniana Jeanunsofiasavinigsssuyay
dielflunsunasesfumdld® Weflsgosayniuud usanosdnge
fisgossuyndansdu Aagldgunadifunoumainigssuyy suniom
uaznsEUIUMTASEeTTuyyivua® Tumanssiuda madadudaing
Sgossuyny “limsuazlionafiasnnognelisgssuyn”*

2.1.2.2 Srundanuunsgessuyiuanuliunguanegen
VRI3FEIIUYY

WWIARUBY Sieyes 119w WWusingiuvesnisesuied
winuazravesaulunguuivasgavessgsssuyy lu 4 dedieiu
naNFe

deusn Wetmssiunaanuun fgs sy idalvEsgs gy
Fuudn SyouyyNsiualiliesdnssing 1 ﬁi%’ﬁmwmu%’gﬁiiméﬁy
Wy Useyuuiedgiit ot udunuildsnameniadesuwnusdsiou
(VioTmiiU) 09AnTBU 9 W Sganuiio S uavelAitydR A dguund
Wioligrunalumauimsuazdunamsunases wazmatiieldsnunaly

© Y Samaeoy 517unsTl 1 fio Wz (Clergy) §11fums?l 2 Ao yuuns (Nobility) uazgnifuasi 3
A9 @y (commoners).

“ Emmanuel-Joseph Sieyes, What is the Third Estate?, u. 139.

‘2 Ibid., p. xxiv-xxv.

“ Ibid., p. 136-137.

“ Ibid., p. 138.
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Tneoil Sgossuyndadundanalasnsaves “S1unanios” (constituent
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Fromnil Sgssauynisdodungrunegegaluszuungrunemssndy
nguiinveangunaiau 4 faalussuunguane”

Weiigad n1sld81unanaznsiniunsvetesdngeing 9
fignasretu lihanduigan amzae ma van doudesnagneld
nseusgTsIyivualy iesan “Lifisunaladifunouin (delegated

power) azaunsaLUavunlattouluwisnisueugunaliaule
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MsnsEuaTHANERINNSITE1UN9veI83AN T NBIANTTISFETTYLY
resty axdavidoudsrodgosauyadls

Tun1sil Sieyes iauslsiiinizdnga “gnauivinissssuyg”
(Constitutional Jury) Bsdmidenainaui@nanisiuau 250 Aufiaziuain
fumieynd dievhuihfimusuasideunsy LN TRtiER Asiaund

Tunszurunsifonasunu” NsUTuUTTEsTsILe WarAIUALATINING

o Yaniv Yaniv Roznai, Unconstitutional Constitution Amendments.Unconstitutional
Constltutlon Amendments, (OUP, 2019), u. 110.

S washnm mﬁaﬂm AOVUGNIVY 1E 3: wmua”umﬁ u. 19.

4 ‘i](ﬂ‘uLEN‘VlLL‘H’Jﬂ(ﬂLi'eN’e)’m'l?]?lﬂ’lﬂu’liﬁﬁiillumlﬂLSUEJJJG]@ﬂUWE]N{]UiﬁV]ﬁLLMﬂﬂz;]‘VilIWEJﬂJ@ﬂ Hans
Kelsen, wialae Max Night, The Pure Theory of Law, (The Lawbook Exchange, 2005) . 221-224;
Hans Kelsen, walag Bonnie Litschewski Paulson ag Stanley L. Paulson, Introduction to the
Problems of Legal Theory, (Clarendon Press, 1992) u. 63-65; 284l5A7 Martin Loughlin
53y Kelsen sipsdrunaaamunigsssuyaduBesmmansiiies flgEemnenguane; Martin
Loughlin, The Idea of Public Law, (OUP, 2003) u. 157.

8 Emmanuel-Joseph Sieyés, What is the Third Estate?, u. 136.

“ Marco Goldoni, “At the Origins of Constitutional Review: Sieyés’ Constitutional Jury and
the Taming of Constituent Power”, Oxford Journal of Legal Studies, Vol. 32, No. 2 (2012)
Uu. 219, 225.

a1inaumaisoTsuyy



20 PanIAuMINg I8

YBIANA L ARAARBINUNANNO UUETIITUY IR

Uity Sieyes taualdt “p” (Nation) 1ufnsd3gadwne
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shlouiiu  ud Adeunanenidugiduasii 3 167 Tuwdil SenaBnidends
1671 uwImAnves Sieyes agviaunwifnUszwiulng™ inszyaufias
nsfivutusudnfundnanuatenavesmans wagseylisiunaanivun
SgoTTuyayogiind daire Ussmnwuynenludnuasiduosdsm

BT Sieyes Wi 117 (Ussraw) llonasnsudaiuimun
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iilon3dnvindgesTuyn® nszuunnsdainfgsssuyidesende
EELWIUWLFWU@QUS%W‘UU (extraordinary representatives) #50n35xUIUAT
iy ldenanseyilaeunusssunn (ordinary representatives) 138
NILVIUNTATINGVHNBETTUAT™

Tutseidiuil mans19158 a3, vasdnd grssadlis euieuwin
284 Sieyes qu'%uwsuaamsé’]’mﬁw%"ﬁﬁiimum%Lﬂa 1789 1 “a@nanivur
ﬁﬁmummuUmwummnﬁmﬁmu%wz d9Inmndendilnenss

50 o £ « o £ o ¥ v o ~ y o =
Uiiﬁﬂﬂq’ﬁiﬂﬂm, Uliﬁﬂﬂ@’siiiﬂm:miﬁ]ﬂmﬂ.ﬂ.i.aa(ﬂﬂaaﬂﬂU‘UisLWmﬂ’ﬁ‘ﬂﬂﬂim“’l —(Uunn

AvILiEUesamasgasuyey), d11In1dasn, 16 Tunau 2564, Aududale 15 wwieu 2564,
https://www.isranews.org/article/isranews-article/96835-open00-25.html

Sieyes aunelugaans “prui3eyidaeeRavdeu” (An Essay on Privileges) 11 NITUALYUUN
fgDuduniiswosninsaee; Joel Colén-Rios, 1398550 4, 4. 61 Uag 69; Yguns uasnunng,
90550 3, U. 38.

wasdni grssadlay, “ursdni gassalas nisdnd aas. aeandaafutszmdinmsunases” -
(Guiinanuiiuiauesomadgsssuye)

VI5FnA gasTadlay, Soafeaiy

> Joel Colén-Rios, Constituent Power, and the Law, (OUP, 2020), u. 72-74.
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fuesgessaynin’ ludagtu wul vaneussmatmualinisdnyi
SgosuyaliBnsiiaviivssnvuiidinsniihlnenssvdolaoden Wy
nslflanesgsssuyniivssrsudondaunusnidie i fidns
n395geTsuydunsnme viselisgandnrhensisuduauslivssuau
asszrud vielvisranvudenanisisigesuyy Wesnsruadoudn
Alsussrvuoenidesssauddniunds
2.1.3 Fludvesgrunaaadinigessaygy

v
v

drumoni lasiduimsdliBesiunasnvundgsssuyaiu sy
anuieefiudedl

2.1.3.1 “47@” winiu Ao WheassunasauunFgsssuyey

dofinsarludefinuasidonvemguid aufuldin

“UwwiinIeaeg gl sgsssuu dunaAansUssnsulaeuas

Aavast ad a a v a ! 5 957
n15UIRgadnneneluusunmgufSesssuyaussvsulaewintu

ﬂ’nmmm Sieyés g amaﬁmm IﬁnmmmﬂmLLmmJmLmumﬂidﬁsﬁuLaaﬂmm’nmﬂﬁmwmm
UISANA E]'Jiiaﬂm “UI3ANG mimﬂm nsdnds a.a.5. deandesiuussmaimsunases” -
(Guiinauiiulausrorasgsssuyey)

> Boudeariy

> Ernst-Wolfgang Bockenférde, Mirjam Kunkler iag Tine Stein, Constitutional and Political
Theory: Selected Writing Volume |, . 172.
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Sieyes adumguiiduieliudidunesulngvosndniduaranivu
Yoann3e” lasendusrunadndulanisnisdesraiuuayiusunnms
Tuun9ean@ (the nation) ilus1unadainliAnsgsssuyaiyu way
shemuTinadnuurUseswomszinTieglusuyed Tsife Ussunvu
(the people) Uszmnwudsldisusunadiuiinzaieszuusadeumensides
uazdann Mnnduaznsiaaulaluguzesiesing uyvddenlug
AMUATZAIDUIARVDIAULDY G’hw&;ﬁ Ernst-Wolfeang Bockenforde
9agudn muuwiAed Srunvanunigssauyaiienadienonllg
RISl war “Ussrnu” videUsssmuluuiuues “ond” wihduiidy
e

9819l5Af AEBUNEITIgBfjUed Sieyes gnInsalin douuds
fumafoaluTinvesan ilesanseun Sieyes lddsaugeagniiu
TAnN1335U52113 (The Coup of 18 Brumaire) lutiiaungadnieu 1799
LLazL‘fﬁJuﬂmzmqasﬁ"amn (Provisional Consuls) $331AU Napoleon
Bonaparte g Pierre Roger Ducos mﬂﬁ?u Napoleon Bonaparte ﬁﬂéﬁugj
Muvianagatenuvialiaa (First Consul of France) uazsosaaIUun
puoaudnawssilud 1804 wionvisszmei “drilumazsunaanidun
33555uY8y” (I am the constituent power)”

2.1.3.2 “dfignunagegatusgautdainanie” Wudives
31U198AUUN TS ITUYEY

MBdUNEVDY Sieyes TrenulasunisuSuunsiazesunglul
Tny Carl Schmitt 91 fnssgrunaaniuufssssuygduiundsluny
U3unvesdennlunsazgpaiuartomaasslunsazdiny nandfe uamu

%8 Michael Sonenscher, What is the Third Estate?, u. xxiv.

> Ernst-Wolfgang Bockenforde, Mirjam Kunkler tiag Tine Stein, Constitutional and Political
Theory: Selected Writing Volume |, 4. 172-173.

6 Joel Colén-Rios, Constituent Power, and the Law, U. 75.
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JEUOUNEYRSE A.A. 1815-1830 n¥midnatetdudnssgrunvanivun
Spsssuyn® msufiRsadovasdiuamssudl 20 nqueudiuutios Ao
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Tumsshsvedlng mansiansdlnlsad douny,® mans1a1se
nge LaIniie,” ManT1a1siuey 1A3e911,% AERTIANIEUITANG

67 o B 68 AR 2 1
LLawiEJ\‘]ﬁ’]ﬁGli’]"\]’]iEJUEqui LLﬁ\‘iﬂUﬂQﬁ ANNBTUIY LU

GREERNGTE
Aavnafeniu Carl Schmitt 31 gnssgmunaanlunsysssuyey anadu
NWR3Y ANESTUTEMNT Y309190T warUvIUIEY I LU TN UTes
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2.1.4 ANANEALYBIBIUIREAIUNITTETTUYY

ANUANBEUBTBY Sieyes 'ej’wma]amﬂm%’gﬁssuuﬁzyﬁ?mﬂuémw
Afdnuuziad Wudassanifeulusing 9 menguune waglidedrin®
luvsziinil George Burdeau uazsmngungluaedSaaaldnanis
AadnuvazIeIsusanUwsssuynlidndusiuiagegadgnld

iieauduaznedeszuumsliesnisunases Jaludwnauennguney

ol Carl Schmitt, Constitutional Theory, U. 126.
6 _ Ibid., p. 129.
Ib|d p. 130.
VL‘WIT\]‘H VYUY, F"ﬂ@ﬁ'U']EJﬂz;]%iJ’]EJiﬁﬁiiiJuiULUiEJUW!EJU IWEJ?NL‘MJ) LA 1, 4. 19-27.
%EJG] LLﬁ\iE)‘VlEJ ASUNY %aﬂiﬁﬁiiuum%ﬂﬂ ﬂ{]%NWEJLﬁE]ﬂGNV]’JVL‘U LLa"’ﬂ’]E]ﬁU’]EJIﬂEJﬁ\‘iL‘Uﬂ‘UBQ
ﬁiimumﬂﬁﬂﬂﬂi@ﬂi?‘ﬂﬁﬂﬂﬂ’\)ﬂi Y. 32-34.
’l“lﬂiu Lﬂi@ﬂ']ll ﬂgwmasaﬁssmum U.73-79.
U’J’iﬂﬂﬂ ﬂﬁiiﬂﬂ;m ﬂ{]%QJ’]EJlI‘VI']’U‘U a3 VIlJ'WLLauLIGYJS u.21.
‘UEJ“UG]i LLﬁ\iﬂuﬂﬂﬁ ﬂ{]“VilHEJiﬁﬁiﬁiJuﬂJ ﬂ?iﬂi’]@]\ﬁﬁﬁiillumLLﬁ“’ﬂ'ﬁLLfiﬂﬁﬂiﬁﬁiﬁJl‘éfg, U. 36-39,
45-59 way 65-69.

“

% Yaniv Roznai, ““We the People”, “oui, the people” and the collective body: perceptions
of constituent power”, lu Gary Jacobsohn Wag Miguel Schor, Comparative Constitutional

Theory, (Edward Elgar Publishing, 2018) . 297.
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and Constitutional Plurality #e1ananiilneaguléin’ sunaaniuunii
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S1unuien1s3Gu uazluvaiieaiufidnvazdusunauiinisvians

ag/lusn

70 = o " P o
Yayns Lasnunng, NONUIEITeTTuYY: miﬂ@m'ﬁgﬁiiuymmxmsLLf’ﬂmigﬁi’ﬁuEig, U. 34-35

n Asha Kaushal, “Constituent Power: Political Unity and Constitutional Plurality,” National
Journal of Constitutional Law 37, 2 (2017). pp.9-10
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daflaonndosfudnuarreas1unanIUunsgsssuyymnd tinaald
Tuduiuda nanfe Wednsssunvaatunigsssuyaaunsauandenn
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24 35,

" Yaniv Roznai, Unconstitutional Constitution Amendments. pp.105-107
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SgoasnynaUfiasnadnuaryessnaanUunigsssuyyamde 2.1.4
96t wazdiuiswnadiifosilduieaiu fedl

2.1.5.1 Yadnfinludiiesvasdiunaanrvunigsssuysy

Ernst-Wolfgang Bockenforde o5une11 wintsfionu
anudladaduieatusunasniunigsssuyyivangoglusgessyy

Uszmsulnswaziiendnnismesgessuyaidulsznsulay g1uns

74 « . . » P i
Tamara El Khoury, “Pouvoir Constituant,” Max Planck Encyclopedia of Comparative
Constitutional Law, gavi1 22: “8runaan1dwsgsssuygninialaengmngsenitsUsena
ununafiiomaznanaluuianuefsssu”.
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MasgsTINyAaiTusTpwesuilinuasursluviueAgIiu
Ernst-Wolfgang Béckenférde 11 “Zwmzﬁ'ﬁmi'w{gﬁismgzy
(a constituent assembly) 5dﬂao7u7@ﬁﬁ7ﬂu7iﬁﬁiil/y§y Zi/'mnagfmzﬂﬁi”
Fodrianeuenla 9 amsrsgessuyynaugnynilnensnnisigana

” Ernst-Wolfgang Bockenférde, Mirjam Kuinkler iag Tine Stein, Constitutional and Political
Theory: Selected Writing Volume |, 4. 181-182.

" Ibid,, p. 182; fredued auduaie iledls wnsgeTsuyey Weususesdnadaasauinuiauay
Us1AnNsnsI9aey Msnatazay gmssstnaidaaiafinunnly 9 Bockenforde tosfild
BeossneduieUsniuilly uazeniegssunagegnuas Hitler lugiug Fihrer wisd 1933 13
druvestszinelne Wsng S353suuey 2557 . 44.

" Ibid., p. 182.

" Ibid., p. 184.
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" BVerfGE 1, 14 [61] 919d4lu Ernst-Wolfgang Bockenforde, Mirjam Kinkler wag Tine Stein,
Constitutional and Political Theory: Selected Writing Volume |, 4. 183

80 Ernst-Wolfgang Bockenforde, Mirjam Kunkler wiag Tine Stein, Constitutional and Political
Theory: Selected Writing Volume |, u. 182.

8 Ygyns uaanunna, ngwuﬂﬂ%'gﬁﬁﬁmléfy: miria(?i”'ﬁgﬁﬁiméiyl,t,axﬂﬁLLf’fL‘fU%’ﬁﬁﬁﬁuyig, U. 30-31
wag 115.

% Markus Kotzur, “Constitutional Amendments and Constitutional Changes in Germany”,
in Xenophon Contiades (ed.), Engineering Constitutional Change: A Comparative Perspective
on Europe, Canada and the USA, (New York: Routledge, 2012) 1. 128-129.
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& Michael O’Boyle ez Michelle Lafferty, “General Principles and Constitutions as Sources
of Human Rights Law”, Tu Dinah Shelton, The Oxford Handbook of International Human
Rights Law, (OUP, 2013) u. 209-210.

& Bryan S. Turner, “Sociology of Human Rights”, Tu Dinah Shelton, The Oxford Handbook
of International Human Rights Law, (OUP, 2013) u.100,

® Ernst-Wolfgang Bdckenférde, Constitutional and Political Theory : Selected Writings, ed.
Mirjam Kunkler and Tine Stein (United Kingdom: Oxford University Press). p. 175
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% Clude Klein and Andras Sajo, “Constitution-Making: Process and Substance,” in The Oxford
Handbook of Comparative Constitutional Law, ed. Michel Rosenfeld and Andras Sajé
(Umtedd Kingdom: Oxford University Press, 2012). pp.426-434
" John Locke, Two Treatises of Government (United Kingdom1823). pp.202-203
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& Clude Klein and Andras Sajo, “Constitution-Making: Process and Substance,” in The
Oxford Handbook of Comparative Constitutional Law. pp.434-436

% |, .
Ibid.

a1inaumaisoTsuyy



34 pnanIAuMINg I8

vioanalulnafsduiiauennfsindienisunesesiianuutantuan
MneTuanils”
2.1.6.2.2 M3EnI193gsITayatulvl
mevdsandlafinmstmuauumdunsdavhigessuyalnd
Asflgdostiiunmsdesntufensinadneigssauysy lufumeunsinats
Sgormuyyigemdumadniumslidulumutuneuildtmualiug
V199U ﬁ’jﬂudamENmieJﬂ'ﬁ"m%’gﬁiimymuazmi%’mméw%’gﬁﬁmym
Iumﬁ’@a%a%’gﬁﬁuymﬁu nzUUMSIUNNTENI193geT ULy
andululusuuule desdusgfunssuiumsuasdunoudiivunliud:
Fausdureaninniounis nande sradunseniidussuouiiy
Uszrdulnelagliuszaeudugensie vielifunuiiussavuden
(siazegluguresaniinaigsssuyny vieamdatygRnuniifiensis
Soomaynysn) iudoninesgomuynniiu Sedwieesgosmuynilonin
nudnaialudnssrmurieyaranuiinmualilutunouvesnisiuun
nsoulumssadielifinsanlfanuiurey weranifulsenaldidu
SyoTsuynsaly”
Tunsfinssuiunsdnhigsssuyilidudssyddlaedy
mwizﬂawﬁumﬂmsaaiw%’gﬁiswmaqaqﬁﬂiﬁlﬁﬁmmL?{aﬂmﬁ’u
Sgossuyalaonss vieiAnannsUsziussueuiuussmvuilovhen
anasswAuAld uazilennsensiedgsssuyyiidunisauudiaiaud
Tupounisusznialdsgsssuyafldldiamugnlomiodausniy
fazdesynloafuuszanau®

! lbid.

” Yoyms waenunna, NVUNEIFEITUYL: msdaﬁy’ﬁgﬁsswmuazmiLLﬁlﬁu%’gﬁssmHm, . 63

» Clude Klein and Andras Sajo, “Constitution-Making: Process and Substance,” in The
Oxford Handbook of Comparative Constitutional Law. p.436
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o Andrew Arato, The Adventure of the Constituent Power: Beyond Revolutions? (United
Kingdom: Cambridge University Press, 2017). pp. 99-102
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® q5ed aAsed, AADUIPIL STRALNANNY MUY, AuUiASen RuvinSedt 3 (Namwe:
dinfiuieunguung 2564), i 307.

% L‘%IaﬂLaEJ’Jﬁu 9111 307. wag Dietmar von der Pfordten, “On the Foundations of the Rule of
Law and the Principle of the Legal State/Rechtsstaat,” in The Legal Doctrines of the Rule of
Law and the Legal State (Rechtsstaat), ed. James E. Hickey Jr. James R. Silkenat, and
Peter D. Barenboim (Switzerland: Springer, 2014), pp. 23-24.
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o Ibid., Tom Bingham, The Rule of Law (London: Penguin Book, 2011)., and Anthony Valcke,
“The Rule of Law: Its Origins and Meanings (a Short Guide for Practitioners),” [Online]
Accessed: 11 August 2019. Available from: http://ssrn.com/abstract=2042336

% Dietmar von der Pfordten, “On the Foundations of the Rule of Law and the Principle of the
Legal State/Rechtsstaat,” in The Legal Doctrines of the Rule of Law and the Legal State
(Rechtsstaat), p. 25. and Stephan Kirste, “Philosophical Foundations of the Principle of the
Legal State (Rechtsstaat) and the Rule of Law,” in The Legal Doctrines of the Rule of Law
and the Legal State (Rechtsstaat), ed. James E. Hickey Jr. James R. Silkenat, and Peter D.
Barenboim (Switzerland: Springer, 2014), p. 42.

* ysim 7Asee, dhaeuidheSguasudnnguaneunay, wih 257-258.
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% Martin Krygier, “Rule of Law (and Rechtsstaat),” in International Encyclopedia of the
Social & Behavioral Sciences, ed. James D. Wright (2015), p. 781.

o Stephan Kirste, “Philosophical Foundations of the Principle of the Legal State (Rechtsstaat)
andtheRuleof Law,” in The Legal Doctrines of the Rule of Lawand the Legal State (Rechtsstaat),
pp. 35-42. uag 3Rt NASHY, A1EUIINIETTUALNNNYMUNENIYY, YT 261

0z Stephan Kirste, “Philosophical Foundations of the Principle of the Legal State (Rechtsstaat)
and the Rule of Law,” in The Legal Doctrines of the Rule of Law and the Legal State
(Rechtsstaat), pp. 41-42.

'% Dietrnar von der Pfordten, “On the Foundations of the Rule of Law and the Principle of the
Legal State/Rechtsstaat,” in The Legal Doctrines of the Rule of Law and the Legal State
(Rechtsstaat), p. 27.
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% Albert Venn Dicey, Introduction to the Study of the Law of the Constitution, p. 193.

09 lbid., xxxv.

110Tom Bingham, The Rule of Law, p. 105.

11Albert Venn Dicey, Introduction to the Study of the Law of the Constitution, p. 193.
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[Online]. Available from: www.conseil-constitutionnel.fr/conseil-constitutionnel/root/
bank_mm/anglais/cst2.pdf
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3 Michael Lacewing, “Tolerance, Liberal Democracy and Pluralism,” [Online] Accessed:
2 December 2019. Available from: http://cw.routledge.com/textbooks/alevelphilosophy/
data/AS/Tolerance/ToleranceDemocracyPluralism.pdf
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32 Yaniv Roznai, Unconstitutional Constitution Amendments. p.126
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134 L aANL

oSueselUdnd winswdsnaudludfindussssuygyidusiuneid
dnwaziany (Sui Generis) uardanugAAsseninedwIaanIUun
ST5TTUYUATOIUNIINUITTTTUYEY

Yaniv Roznai tuinaueuuiniudadingtd lnewnlsesuied
MsulsiensIuanUSEsTIIY LA s anA Ly AN S ge TRy

133 o = o ' a Vo Ay o o4 A o Y
Qau%mmsa@1msnm'saEJNﬂ’nmmﬂuu'mulmmﬂmﬂaaLsm ﬂgﬁm%ﬂigﬁi'im@lfg: N1INBDF
F3oTTUYYLANITLALITEETINYEY 109 T03M1ANT19136.05. T8UAT UAINUNNG W30
Unconstitutional Constitution Amendments 4849 Dr.Yaniv Roznai

134
U. 98-100
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*Yaniv Roznai, Unconstitutional Constitution Amendments. pp.105-123
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ngMnegaaaiusTalidsgaunisalnienaifiesuesy wazdermun
ARDAIULLINITIUNITUIINTS] TIRaauUsNIMITUaRNTAINTTs TN
Tusairdiguaudludiuinsgsssuygiudusiunaiignldudloanly
$gmssuyaamIzanUTl Schmitt Gendn “ngvine35essuyay (Constitutional
Law: Verfassungsgesetz) %QE]']‘\]@%U']EJVL(;T’J"]LﬂﬂLﬁ@ﬂ’J’]ﬂU%ﬂﬁﬁﬂJuﬁfy’
duiidhenslisunesglaglifertugaunisainenisisloswesy™
fe5uneves Schmitt Tudidifundsludsiinond19181una
amﬂuﬁ'gﬁiiugﬁyt,l,azﬁmwLLf’flﬁuLﬁuLau%’gﬁﬁuyzgﬁumesi'mﬁ’uaemli
wazluvniziioaty Auaadiifuitdunaudludufusgsssyadu
Srunafididosinlulus il nsfnwuazuandidiuingiuaanitu
SgsrmuyiusunauAluisniusgsssuygnuUsenoonantusulsugn
wihlUgusaifudu q Asdesineilunuifoatiul suldun dunou
nsuAlufindnsgsssuyy deaniisairdonisudlufisndusssssuya

6 Vaniv Roznai, “Towards a Theory of Unamendability,” New York University Public Law
and Legal Theory Working Papers 515(2015). pp.98-100
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7 Yaniv Roznai, Unconstitutional Constitution Amendments. p.125
138I\/\ichael W. McConnell, “Textualism and the Dead Hand of the Past,” 66 George
Washington Law Review 1127 (1997). p.1140
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% \ivien Hart “Constitution-making and the Transformation of Conflict” 2001 26(2) Peace &
Change at 153-154

1o Benjamin Akzin, The Place of the Constitution in the Modern State, 2 Isr. L. REV. 1 (1967).
pp.12-13

! Yaniv Roznai, Unconstitutional Constitution Amendments. pp.129-133.
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2 Arthur O’Neal Beach, “Constitutional Revision - Constitutional Amendment Process,”
Natural Resources Journal 9(1969). p.422

" oyns uaanunna, nguaneigeIINYN: msﬂ'aéfqé"gﬁismézyLLasmiLm"lm%”gﬁisugmw
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nsgvumslimuifureutuotafntuldluassdnuoe
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Wundand vsantdud, anuziarunumvesmasgssinyylneneldnsoufianianisudily
SgoTINUUMITITRININT MY WNnsAnT1Y 2550 (ngamwe: drinauemadgesuuey, 2557),
wih 27-37
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fnluldfidnuaziunislianuiiuveulagendedesdisunuuuund
(Lﬁuﬁawﬁwmé’aaﬂ:u,uu, simple majority) usisinazidudssinanniidl
Snvafiauuandsnnidsinannnilasensluturemniseonides
UsepufiilefusossgssuyaudluininlneUssrmu dadu §ide3ae
snfegsmsasnziLudsaiosusessgesTyyuAluisiuansisssme
TugUuuusing q 1w i iilefudoyaussneunsiinsesisoly

- e 142 vessssTuywiiaawesuaud Iimunietu
Ms3useImaTeIIUA I isALSEETIIy L Tumsfusesanisudly
Aaussosuyaiu MelgersuynuAlufufuasdesgnastuliUsssvn
Tuynuasy (canton) lanuwiugeu eg13lsiniu nsasussmufavdmg
Ts1ssgossuyailasumsussmdldiviele Suudssiilimnuiiugey
fannninfmiavesfunldaniasnzuuy uarluvazifetu fosldsy
m’mLﬁuﬂiaummiimma%’gﬁgwa’mLﬁuﬂ'jﬁmﬁwama%’gﬁﬁaauiéha““
(fupzuuudssesUssnvulunsaziadguoniuiofinnsanimaiglm
Tianuiuveunselilinnudiuyeu metmualisinnsldidesdraunn
TudnearilenaBenindunisldifesirannaasssiu (Double Majority)

- §§Siimymmaaﬂiszﬂaw%§aLm%mﬁmumﬁummmmiLLf’ﬂfu
Wanfusgessuya i nesgsrygudluiindildfunnufiureuan

' Swiss Federal Constitution, Article. 142” Required majorities
1 Proposals that are submitted to the vote of the People are accepted if a majority
of those who vote approve them.
2 Proposals that are submitted to the vote of the People and Cantons are accepted
if a majority of those who vote and a majority of the Cantons approve them.
3 The result of a popular vote in a Canton determines the vote of the Canton.”
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$ganudatiu sxgnusznmielifdelioanlud (threeforth) vauasy
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v a o A o v v o a
PraunAigluanuyauzil (MAUAIRENIS IEITUIULAB LALIRNIZRIZY

< o = d' 1 d! d! = 1 [T | v a
LA UUIUIUFYIIUINNININATL) B8NS IHEEIT1IUINWUUNLAY
(Supermajority)

791l The Electoral Knowledge Network lauausinaaiu
madenlyisnisTusemanisudluiuinssssiuugyliinmsasmeiubes
Tuwsiazuuy linazdunsIddssinannung 1deetnannasstu viseldes
v a 1% Ay aa | Y} Y o v oa v a
YUV VLAYt AN AN Ul TofvaInsideat1sunnuni
tuRenslimnuadesiLngnerteslunmsuiuilasussuvandung
5809 Ture NS UULESIUI9UNNABITULUA LI A5 19N 18 TR U
Tifuaunguiesnieglusgld dwssuudssihannuuuireiunneliie
Anuwngadlunsunlungmneasgetauasuilulaen lnglididedly
as1doulududounausEUULASIT19UINADITUY 9T N1sazsaenly
szuudesinannuuulagesduegfuidiuseasaveilavininissEulvl
nsunbudiusges sy

16 United State Constitution, Article V, “The Congress, whenever two thirds of both houses
shall deem it necessary, shall propose amendments to this Constitution, or, on the application
of the legislatures of two thirds of the several states, shall call a convention for proposing
amendments, which, in either case, shall be valid to all intents and purposes, as part of
this Constitution, when ratified by the legislatures of three fourths of the several states,
or by conventions in three fourths thereof, as the one or the other mode of ratification
may be proposed by the Congress; provided that no amendment which may be made
prior to the year one thousand eight hundred and eight shall in any manner affect the
first and fourth clauses in the ninth section of the first article; and that no state, without its
consent, shall be deprived of its equal suffrage in the Senate.”

" The ACE Electoral Knowledge, “What Type of Majority Is Best Suited to Approve
Constitutional Referendums?,” [Online] Accessed: 2 December 2019. Available from:
http://aceproject.org/today/forum/spotligsht-on/what-type-of-majority-is-best-suited-to-
approve/document view
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148 & o ) o
ﬂﬂuﬂi HEINUNNG, NHUNIYTIEITUYLY: fﬂﬁﬂa(ﬂQiﬁﬁiiﬂuﬁiyuazﬂﬁﬁLmeigﬁiiﬂuﬂiy,

N 123-124
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“Yaniv Roznai, Unconstitutional Constitution Amendments. pp.135-139
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10 Martin Loughlin, “On Constitutent Power,” in Constitutionalism Beyond Liberalism,
ed. Michael W. Dowdle and Michael A. Wilkinson (United Kingdom: Cambridge University
Press, 2017). pp.30-34

! Yaniv Roznai, “Towards a Theory of Unamendability,” New York University Public Law
and Legal Theory Working Papers.

12 Yeyns wanunna, ngvanesgsTIIYY; msﬁaé”’a%’gﬁsimyaguasmmﬁ‘bﬁgﬁisuw, i 158-166
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$3555uyeY (Foundational Structuralism)
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153Yaniv Roznai, Unconstitutional Constitution Amendments. p.156
154 | .

Ibid. p.141
155, .

ibid. pp.141-157
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156 Clude Klein and Andras Sajo, “Constitution-Making: Process and Substance,” in The
Oxford Handbook of Comparative Constitutional Law. pp.438-439
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2.5.3.1.4 MR IuAluNRN3g5IIYe (Interpreting
the Constitutional Amendment)
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7 Markus Bockenforde, Constitutional Amendment Procedures: International Idea
Constitution-Building Primer 10 (Sweden: International Institute For Democracy and
Electoral Assistance, 2017). pp.7-8
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1 OCHR, “Guidelines for Constitutional Referendums at National Level Adopted by the
Venice Commission at Its 47 Th Plenary Meeting (Venice , 6-7 July 2001),” [Online]
Accessed: 22 July 2020. Available from: https://www.ohchr.org/EN/Issues/RuleOfLaw/
CompilationDemocracy/Pages/CoEGuidelinesl.aspx

% Elliot Bulmer, Direct Democracy International Idea Constitution-Building Primer 3

(Stockholm: International Institute for Democracy and Electoral Assistance, 2017).

pp.25-27
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WiNANSTeTINYll TalaueniigtteiunisiieInsruIuNseanides
Uszpwduldlunsunluiuiiusgsssuygduaualag International
IDEA 1u Hegiiteaualiiiusznis nandfie nsihienszuiunsingesuses
Ao a 1 v v 1Y) .. v
Nanweaugiiiay Wy nsldestnaunngesseau (Double Majority) Ul
a1savila lunsalsgdeenisainennudeduinsgsssuyylasy
nssusesnnniheludsauegnaniase luragimnagldiisanisldides
v a o = Y o v < =3 < =4 %Y
Panunitunsiusesiseliidesianniiavinfdemdululs Jusgiu
ANUAauTasan ndnnlulsassy wisesiiesEanlitmnivuali
Thdsatannnavatuduuinnawiull envdanaliniswi o
Sgossuunylianansavinla™

= :4' ° 4 Aw = a

3i wenInFewesdnwueveidedlilunisesndesUssvus
iiasusosmawdluiufusgessuuyIidnuasn liuuuauwdl nsena
nszvIunseenidesussrufiesfludndunassesgniugnloadiiu
msuAludiEnsEessuyanell vianeUsemaimvualienualunisuily
R gessuyaduressganlaswiduisanaudinazmynionles
sy suA LN SEesTIU U ST U U WU Inefiagns
ndaauuarlnddnanlunsdliAeusenelng Felusgsssuyyady
U w.a. 2540 uay 2550 duldlawesleanisunluiiuiasgsssuyaaiiu
nseenidgsUszauansUsensle nandnienils dwiusgessuyyatu
U e, 2540 way 2550 U nsuAluiiuinsgsssuya duEevessyan
loeun Tuvagnigessuuyatul w.e. 2560 nauimvualiiiniseanides
Usgudlbilusgsssuyy dewadunsdiemeiinnununafininug
gnudluiuinwingy neddldlaivuediuudssiidedddiiosuses
msuAludiiudnsgessuyae i dufiviweiog

200 Markus Bockenforde, Constitutional Amendment Procedures: International Idea
Constitution-Building Primer 10. p.9
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3.1 Yoyaiugiu

3.1.1 3g555UYyLaTHil

%’gﬁﬁmy}ﬁw’%aﬂgwmaﬁugmmaaawﬁuﬁ‘mﬁﬁm%’gwasmﬁ (Basic
Law for the Federal Republic of Germany — Grundgesetz)' Usznaela
 Jufl 23 wguaiew A, 1949° WRuRTiidhusrasdlldsedudunng
Hapsm® iledndsruumadiesmsunasesluwesuiing unnduduuuay
TunUnaseseanizandng sangy uagsduaa 521 10 uads’ Mevds
nseuiasnsslanadifiaswesunBeesull sunaziimswuniuuay
(Reunification) fngfusenmeldimnuunasesesavnmlaiendiiu
Usemeiau’ egndlsin feanuiinsansatuimsseniuzaudy
nvsnegegeanusalidunsesdnsiainmuasdnarieiudunyweld
g ilszAniaruluieuiutiuiefunn ulfnendiinsruaiy

Parliamentary Council (“ﬁﬂ%’l,muﬁ’l’h Constitutional Convention %% Constituent Assembly)
Hinviensesgsssuyadenidhin “pguaneiugiu” (Grundgesetz) unuAi “Sg5TINUNY”
(Verfassung-Constitution); Donald P. Kommers and Russell A. Miller, The Constitutional
Jurisprudence of the Federal Republic of Germany, (Duke University Press, 3 edition,
2012) p. 42.

Usenely Federal Law Gazette lngiing nm?:uegmmaﬁuﬁﬂssmﬂl%; Basic Law, Art. 145.
Basic Law, Preamble ﬁauﬂﬁLLmﬂJLﬁmLaﬂuﬂ 1990; Donald P. Kommers and Russell A. Miller,
The Constitutional Jurisprudence of the Federal Republic of Germany; Markus Kotzur,
“Constitutional Amendments and Constitutional Changes in Germany”, in Xenophon
Contiades (ed.), Engineering Constitutional Change: A Comparative Perspective on Europe,
Canada and the USA, (New York: Routledge, 2012) pp.128.

sl 1 uns1AN 1957 uaiﬁqﬂauﬂ (Saarland) smmﬂaamaimmaﬂnmawmﬂwLﬂaumm‘wm
asnsulanadefiaes lﬂlflﬂilllLﬂua’m‘wu\‘ﬁm\‘iﬁ%wUﬁﬁ’lﬁ’l5m3§LEJEJilJuI(ﬂEJﬂiu‘U’mﬂ’li(mlJ
11991 23 ‘Uﬂaﬂg%mawug’m David P. Currie, The Constitution of the Federal Republic of
Germany, (University of Chicago Press, 1994) u. 87. Ja30u aviusansnsasgieesuiiial
16 wasg (Lander).

Rainer Grote, “The Federal Republic of Germany: Introductory Note,” in Max Planck Institute
(ed.), Oxford Constitution of the World, (http://oxcon.ouplaw.com) at 22 February 2020.
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mngiueen 5 uassiidulsemaegosuiluiui 3 ganes e 1990 U
Adldgnenidn® mnudnguanefugiuaduiaswniugarudunguane
awaniinuauarteusTIve e THTtanaonly’

Rainer Grote 95U nanAndIAy 3 Uszn1slunisdnyinense
Basic Law® Usenouse Usensusn n1sufjiasgaun1saiumanisiinasa
waztifouvessyuaud AalptinsUnyalAsuseaLasimuanalnAuATes
Avstuiuguwazdniainnuduuyed Tngliinalaonsmnituesdng
vosigiata Usznsiiages nsudledounniesvesszuuniaidioslu
@15135055 1113 (the Weimar Republic) lngangunaueaUszsiusus
gadnnatnuszedulnevnanss wu Usssui (Plebiscite) taglinnudfey
LagSuNRBLNTFAN AL SgUIauVayLS tilneunensgunss (Chancellon)
dioliszuusgunanuuizanwinnuldesangeay wazysensia
mstussrsuiuaitentnngluigssaaeosdaemiiutounthdy
Ao Syossuyny atu A.A. 1849 uazsgassuyglinns a.a. 1919 Fadayelh
%’Uiaa?m%%u’uﬁugmﬁ uenNid failsssuitlonnisunATasuUsTTINve
aiussgaalsng Uit meUse SRmansdus mumafuusgalsiu

Basic Law #HalftunsasUszmnuilasysersueesuid winu
IP3uAMaLAuYaUINIFANIYEY 10 Uasy

TUsaLiieu Basic Law, Art. 146.

Donald P. Kommers and Russell A. Miller, The Constitutional Jurisprudence of the Federal
Republic of Germany; Jen Woelk, “‘Germany’ in Dawn Oliver and Carlo Fusaro,” How
Constltutlons Change: A Comparative Study (Oxford: Hart, 2013), 155. Suiinsudn LY
W‘L!%’]Llll’]&']i’? 146 U‘Juﬁﬂﬁl%ilﬂWiﬂﬂﬂﬂiﬁﬁiimumiﬂmwmﬂ’lLEJE]iJJUMaW’]ﬂﬂ’ﬁS'JﬂJGU']W amaisrm
m&Jmmv]ﬂgwmawu%wuwﬂuwaamuuuaawLﬂwamJi"ﬂummuuﬂﬂuawmasmwLLa~
mmmuﬂiumﬁﬂlmamaamaaLLaa amfl,&mﬂ&mLaﬂLLauwvmiﬁﬁi’ﬁaJumaUUIMwuuLL‘wuw
wenani L‘Vimwamﬂmﬂa LiadLﬁﬂﬂﬁmW‘Lu&mNLmumwadmiiwﬂiumﬂ

Rainer Grote, “The Federal Republic of Germany: Introductory Note,” Oxford Constitution
of the World, Part 3.

$ganwasgu1nie (Bavaria Lander) a&mﬁlﬁuiwﬂgummﬁugmﬁ; Jens Woelk, “‘Germany’” in
Dawn Oliver and Carlo Fusaro,” How Constitutions Change: A Comparative Study, p.143.

a1dneumIago Ty



199980 T0dEA IO U I ST TSR Ve 9T TSN AU Y
MINTFETIUYYUINTI9010419NTINE WSANTIY 2560 1IMT) 256 99

Basic Law wisoaniu 14 vann'® snpusnindednsduiiugiu
MINEDI ANUFUNUTTENINENIUS (the Federation) uazaasy (Lander)
VAIRANL ANFUNUT B IWsaiuS (Bundestag) vaind amitusnwn
WsEmITUS (Bundesrat) ¥aanzle ARUYNTINIBNSTVEIEDIAN VIR
U251 URALEVIIUS uaann SgUIauAsaniug vunnle ngvneg
YDIENUGLALNIEUUNSTRTYAR mnawda N13UIRUNITANUN UL
AVLSKAZNITARVRIENITLS inauwUaLe NMsAaTIuiuvesaniudiaziasy
VNI DIANTAAINTT NUINFU N1TRU NUINFULD N1IeaenIIu (State
of Defense) waEINAULDA UNIANIZNIA

Wehumaiuasaugnifsadluiui o nardneu 1989 wesuiing fusen
(the German Democratic Republic — GDR) %QL‘T]u%JgLﬁmﬂﬂmmmﬂiﬁ
nssarouihiddauaats ilugnsruniwesiiudiduniafenty
meldausdyarivheanusanyineveuuasiiu (The Treaty on the Final
Status of Germany) 12 September 1990

nguinefiuguissainnuiuamisnindouasmansugia
Ligesnslinguunefugudnaneduissonaismenisiflosidls
fanmUsdunanguuneads dadunsdi Hitler Iodrgdmnalagly
nszvaunasngane Slddesdenisigusemsudedadla dewai
nuanefiugud Fajsdestu “nsufiameldniinnanuseudie
navane” (revolutions under the mask of legality) Iﬁﬂgﬂmwﬁugmﬁ
\Dungunefifinagniussamewynaiu Tnalivdulaemsadungmane
meldnseunundn “Usvasulaedisinalntestuaues”? (Militant or
self-defending democracy — wehrhafte Demokratie) Tnefidoulvfiay

0 pruildudludufuaaalasdgiydRuslonguaneitugiu (Act amending the Basic Law)
15 Wqﬂ%mﬂu A.f. 2019 [wAluuIns 72, 105 way 125b].

1 Jens Woelk, “‘Germany’ in Dawn Oliver and Carlo Fusaro,” How Constitutions Change:
A Comparative Study, u. 144.

2 gl TouBunann weas wsdud RosyyEade
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Tunsudlofiufusgsssuyy waziuuaundydifdundnnisiugu
BlsisrmsauloBsunadd uassountndid ylunsivinygsssuuey
A MAsEossuUnLiaanius (The Federal Constitutional Court -
BverfG) uanantu Selvgrunamasgassuynlunisdsgunssaniados
LLasLﬁﬂaauﬁw%%’juﬁugmﬁuamﬂﬂaﬁﬂe’hEJ”

3.1.2 1A598519M19N15L 18900 18D TUl

aniusaisisusgiwesuidiiusysiu Ysznaudie 16 wady
(Léindler - State)"" Ineilaifus (Bund - Federal) \ihugfifisrunamile
1835 (Oberstaat)” N15UNATBIVOIANAUSIITUUTFUIALUUSTANN
(Parliamentary System)'® unuwminiid g lumeuimssmniduves
e u3ms A wien3guuss (Bundeskanzler - Federal Chancellor)
duUse51UNSUR (Bundesprdsident - Federal President) %ﬂLﬁu‘Ui%w
uwisaniusSgiunummihfindnuinlulumeiSsuindu! Ssuiaves
aviusUszneuse wendguunssdlaiuidonainanigunusnugsums
anitus vimthivumdeueyanmsilesuasdugfuiieveunamsiiies®
WAESTUURNIVOIEANNUS (Bundesminister - Federal Minister) Fourams

B Jens Woelk, “‘Germany’ in Dawn Oliver and Carlo Fusaro,” How Constitutions Change:

A Comparative Study, p. 144.

Fuungegladu 3 uasdy (Stadtstaaten - City-states) uaz 13 1uasy (Flachenlander - Area

states)

GG, §24 wag §79 [Grundgesetz fur die Bundesrepubhk Deutschland - Articles 24 and 79

of the Basic Law for the Federal Republic of Germany] mmﬂLLUammﬂﬂwwmimmwmmmw
ngmmawum‘u” (Basic Law) usilusmiddetuifaziaon Basic Law 31 “SgoTTuun” Lﬂwaniﬂim@

Yy Tedglay, AeSuredungmanesgsssuyailSouiiou: Seessuyaiwasiy, (nNganne:

SouwnINSRUN, 2535), W. 174-184.

GG, §63, §67, §68, Wy §39, U. 112. )

GG, §54 uaz §59; UswmuﬁuammﬂmsLﬁaﬂ@fﬂmaaﬁﬂsmmmawﬁué(Bundesversammlung—

Federal Convention) @3Usznaushe auBNANGUNUIYIEVIUS (Bundestag) warannnau

TummummmumLaaﬂmﬂﬂaiﬁam‘ummaﬁ TneTszN1IMSIAULLG 5 U Lagenamsaiumiie

Tnidlddn 1 215g; Wang yyes maﬂqieu‘t«}, MeSuglnnguinesgssTiyaeuiieu:

JgoTUYEaTEY, U. 72-76.

'® 66, 562, 563, uay 565,

14

15

1

o

17
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waznannoulagUsysuBUAMNALUTIvaIIeNSTuURS LBassluns
wimseumeluveuwnsnnanthivesnuuaznneldnnuuinveures
AULDs”

Fhe ATy aiRsERuaniuS Usenaume angunus ey suianiug
(Bundestag - Federal Parliament) wazATIUSNwURETUS (Bundesrat
— Council of States) @ BNANWLNUI Y TUNEVTUS AV DUAWNUI Y3
AUINUTEYINT dduanfiusnviuisaniusasvieunaUseloviives
Uasgumazaaly

anEunus ey sLisaniiussy Jagdullaun®n 709 aw® fegam
43 waefifnannsdendsinemswerszou? lussuunauwuudndIu
(Mixed Members Proportional — MMP) na1ifie aundnesvileduam
328 AL INTINNsdendauuuLUsmidond — waemuien Tnefadag
flFsuazuuugeanazdudausnindonda (First Past the Post - FPTP)?
warilwaosnadmilwnainnisdendsuuudadiu (Proportional
Representation) lunisidionda (iavsidensaunilaziansesnides
Feonds 2 e dsausnidendadaslumnidondaemy wandesiiaes
Lﬁaﬂﬂ’cﬁma%amaqmmmiLﬁaa?ﬁwzLﬂuﬁm%iwa%aﬁaﬁmizﬁuua?ﬁ
Tngeenidesudmsidonddluiioaty

aniivinwwisaniug Jagiu Taundndiuau 69 au® w1an
nsussaveaigUIaNasy q azesnatios 3 Ay wiigsan iy 6 AY it

¥ GG, 566 uay §65; Wing nuade Shuanied, nannguaneunaseesiy ﬁugmmwﬁﬁ"ﬂﬂ,
(nganmwe: GR35y, 2537), U. 4.

2 anfunusiugsuisanitusansisasgeesull, “The Parliament of the Federal Republic of
Germany,” duduidle 1 ey 2563, https://www.bundestag.de/en/teasertext-
startteaserbildtext-692028

2! GG, §5 38-39.

“ BWG, §5.

? aniiuinwiuvisaniusigieosud, http://www.bundesrat.de/cln_152/nn_11006/EN/
organisation-en/stimmenverteilung-en/stimmenverteilung-en-node.html? __nnn=true
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eI sEsInsTiodbedlumuatyii 1 Tneund 7lasuusis
HuauBnanfivinuiesdulsesusiuuni Winisterprasident
Minister-President) #enautsuiAedldiuginnssgluansgowini vie
Spuuniduvessgunaaszinty wislunsdluassy vie 3 wisduldun
Berlin Bremen ag Hamburg uenineisuuns (Btrgermeister — Mayor)
uazimanunIsuarldsuudsiaduandnaniivinu® aundnamues
aﬂﬂﬁﬂ‘§ﬂw1§az§uqmaﬂLﬁaam%ﬂﬁgﬁguﬁ'uf\]’mmii'am%’gmasumma%’g
¥39QN3TUNANATENRNNOURBNINA UYL
3.1.3 ANA3FEITUYNUENNUEIT™
AasgoTINyianiuswUalu 2 aadane 9 ae 8 Au 531 16 AW
\Humafifivngunaany (enumerated jurisdiction) mmﬁ%’gﬁiswm
waznguaneivualidunisiane® swanihiidey eni miTade”
(1) Sy¥nyelAvesaniusuazvasuassiavsoudenasgsssuys
el
2) Ygpmanudaudaneriusrnavihiivesesdnsmusgsssayey

o

(3) YymanudaudaunIfusuaninivesaniusLazIouass

<9

“ http://www.bundesrat.de/cln_152/nn_11006/EN/organisation-en/mitglieder-en/
mitglieder-en-node.html?__nnn=true
% 66, 551; faulafentusnanthivesamitinm Wang yayel Shedglar, deduinnguane
FeovsuygUSeuiieu: Spessuyneesiiy, u. 177-178.
% Tuseg 1. 25w9n1d magad, FoRsanmesenadgsssuyey: Anviliuifivunsalvesenadgsssuyey
maUssneiumaigsssuyalng, Guauy, 2546), u. 21-72.
2. U530 Anziuf, AnudvinluiRefueasgsssuya, G, 2544), u. 72-89.
3. duniaid vsunidun, masgessuyaUSeuiioy, (§ wsa, 2548) . 61-133.
7 BVerfGG, s.2, s14 (Act on the Federal Constitutional Court - Bundesverfassunggerichtsgesetz)
ansasdnneiuenantulneifinun.
® ysimd mAsey, FERasunvesmasgssTuyy: AnvndSeuiisunsdluesmaigssuyy
m'wthxmﬂﬁ”uma%’gﬁﬁwtylwa, u. 24,
% BVerfGG, s.13; §1UNatoU 7 WWsng 5an MAset, TBRasvesmassTsuyay: Anw
Wisuileunsalvesmassssuyaeisdssmaiumasgessuygying, u. 25-27.

2
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(4) AFeanndnesgsssuygnlarnyubua1sesindnsiasnm

TUNUFIUVBINUYNNTENUIINNS TS UAUMYU
(5) degunssanisillesiisiunisiduljindrenisunases
szuaulszydulaenioludunsedonisinseguesaniusanssnsy

! ad a

[ & I A o
drudsinsanvesmasgessuyaiy wdulumuiinivualily

v @ wa

S3essuyey SURARIIRIeAIATTIITTNYLEaNTUS wazden1vun

v 9

ANa3gTUYeY Inenseguumrann1siug Iy 4 Usenis dulaun viannisaum
AuRsalaenslsianu vannnsisunamilednguiisafuasnanniseniu
NSTUIURNITANUNN nannsadunseuuRasanlagUaite Lag

PANNIIALIUNTEUIURNTUAEN1 ™

3.2 nszurunsuAluiuANgs sy
Sgersuymaiuslafmusmdninailunenssusunudludiagy
SgmsanyyBilunas 79 Tnedideulussdunsumsfiansan fieazdon
soludl
3.2.1 mudluiufnigsssuyfasszymsudludinannliseng
AU

11951 79 235A1H TayelAdn nsuiluiiudnsgsssuyydenseih

'
=

lngunUyelAnianguunenseudaudedn wilvsoiuinuntaye)s
Syovauyil whtw™ lilenalisysssuuyatuaunsalviseatiused (accessory/
secondary Constitutions) 1¢” Asiiu AuLUABLLUARN 9 Vo3unTgy QR

0 daafeniu, u. 33-36.

*! Markus Kotzur, “Constitutional Amendments and Constitutional Changes in Germany,”
Engineering Constitutional Change: A Comparative Perspective on Europe, Canada and
the USA, pp.126-127, 130,

? wénnstllsiunnglusgsssuyaeasiuatiunou «; Jen Woelk, ““Germany” in Dawn Oliver and
Carlo Fusaro,” How Constitutions Change: A Comparative Study, p. 146; Weimar Constitution
1919, Art. 76; Tumsudlesgsssuyg aedluaundussiuszy wazldnzuuudeosaaduauves
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%

ﬁﬁiﬁmummawmﬂg‘l,uﬂgwmawuﬁmawu svupnoeniudnatulils™
wénnsiivssiudn Sssssmuduenansatuifsndudundssuieity
anysal wazihdladmivusznay Weldlusda Ussmausuilasine
LavdenndefiundnauiunsiueuYesN g (Legal Certainty)™
wnfisgssuygatuivydRtusundnnisdandnly etiotu
miLU?{auLLUm%’gﬁiimwyflﬂEJI;JLL%’@GB’@ (quiet constitutional change)®
(Verfassungsdurchbrechung - mugﬂﬁwﬁﬁa “piercing the Constitution”)
Furuiineiatuneldsgoranyaland® ndnfe dnsiiunguane
Tnsanieazuuudestumiivualidmiumaudlufudusssana”
LLasLﬁawwaqnawmaﬁmdnLLMﬂﬁmmﬂwﬂﬁgiﬁa%’gﬁsiwﬁy Tnefisile

va o

a A | 1 a a Y Y
HLU aﬂjqila'guelﬁliﬁuqi‘ﬁ LLﬁ”L‘EJ LWL NUV]U@U@UmﬁiﬁiiﬂJHmiuuqmiqw

e

[y

a DI A A A a ¢ A
213NN WLUULGUUULUQ\TQ']ﬂﬂ'ﬁLLfQﬂGULWNL@N?%ﬁiiaﬂﬁlﬁy’lﬁuqiuumLﬂ@u‘lsll

<3

B3 Aoanszyilaeng naneddlasuauiugoUINANHUNUS 183

sz wildldfdeului desufluddgossuyry fedu luefnnisuldgsssuyyonauds
af;uiiu%gﬁm@’ﬁﬁuﬁlﬁﬂzLLuuLﬁmaaﬂuam

Christian Bumke 1ta¢ Andreas Vokuhle, German Constitutional Law: Introduction, Cases
and Principles, (Oxford University Press, 2019) . 12.

Markus Kotzur, “Constitutional Amendments and Constitutional Changes in Germany,”

33

34

Engineering Constitutional Change: A Comparative Perspective on Europe, Canada and
the USA, u. 130.

Werner Heun, The Constitution of Germany: A Contextual Analysis (Hart, 2011) u. 21.
Markus Kotzur, “Constitutional Amendments and Constitutional Changes in Germany,”
Engineering Constitutional Change: A Comparative Perspective on Europe, Canada,
and the USA, u. 127.

nsufludiadusgosauyy bty soldFumnuiiuseuananfunusieg suvisaniiug
(Relchstag) mamLLuuLaEJaaaﬂ,‘umwuaaam%ﬂwmﬂiuw Imauaaﬁﬂiumﬂmuaamﬂaaﬂuam
e wananil maﬂm‘ummqumauaaﬂumwaﬂmmumLLuuﬁIm(ﬂs[,uwﬂiuwam‘wﬂiﬂm
LLmauwuﬁ, Carl Schmitt, Constitutional Theory, wlalne Jeffrey Seitzer, (Duke University
Press, 2008) 1.149.

Monika Polzin, “Constitutional identity, unconstitutional amendments and the idea of
constituent power: The development of the doctrine of constitutional identity in German
constitutional law”, (2016) International Journal of Constitutional Law, Vol.14, No.2,
411, u. 416.

35
36

37

38
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5

wAsEUS Az AN NIUSNYILAEIUS (Reichsrat)” unUyaiRlaundeya

D 3

nilslusgessuyame Ay Fuasiamanisainiusesgingalaed
ATy YLATATIUUAIATY dana sy UryalRthuilanueviniusyssiuuny

o

WA luLNLRL

[

MvgevesssUydAnildnuaeil fip

v o Y

EANAUE1UNR (Enabling

5
TAvyelR AR ausmsing

Act - Erméchtigungsgesetz) %amaué’mw
Lififoulala q (blank cheque) $19¥5tiydRtinuizanifenzuuudes
N1 4 lu 5 vesEnTnant (444 \Feadfiureu war 94 (@usliifiureov)
117197 1 mamgwmaaﬁ’uﬁ JeU “Lenutleannszuiuns vyl
SgosIuY nMuneeazeanineiauImsuesUsEmANte (the Reich
government)” @uuIRT 2 UgygiA “ﬂ{]%ﬂﬂﬁﬁ@li’]sﬁuﬁmﬂ%LLG]ﬂGiNﬁ]’m
Sgossuuala
hanslnefildudluuasundasiundnyaRsgssyaias”

900 g% | AV

SytnyelRnanandsdinaadiouniladunisudlosgsssuya

wannsifadinadunsiusnddisuntyafou q Fonaaziinig
wiluidsuuwdaslalagludndusewnlesgsssuyny waznslvdnendu

U

wazn ey IRnIsIuausdy g sznIaUsmadaddudsaudludingy

» Weimar Constitution 1919, Art. 76:

“The Constitution can be amended via legislation. However, a decision of the Reichstag
regarding the amendment of the Constitution only takes effect when two-thirds of those
present consent. Decisions of the Reichsrat regarding amendment of the Constitution
also require a two-thirds majority of the votes cast. If a constitutional amendment is
concluded by initiative in response to a referendum, then the consent of the majority
of enfranchised voters is required.

If the Reichstag passes a constitutional change against the objection of the Reichsrat,
the President is not permitted to promulgate this statute if the Reichsrat demands a
referendum within two weeks.” I‘Uiﬂ(ﬂ Carl Schmitt, Constitutional Theory, u. 421.

H. W. Koch, A Constitutional History of Germany in the Nineteenth and Twentieth Centuries,
(London: Longman, 1984) u. 309
Markus Kotzur, “Constitutional Amendments and Constitutional Changes in Germany,”

40

41

Engineering Constitutional Change: A Comparative Perspective on Europe, Canada and
the USA, U. 127, 129; Jen Woelk, “‘Germany’ in Dawn Oliver and Carlo Fusaro,” How
Constitutions Change: A Comparative Study146; pp. 309-312
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unUnyalAsgessuuy®
aca

vensaiftanudnduseudlufinduizssmyny Waonadosiu
nrangananglslingzdesAlusgsssuyyianuaniziangls lde1s
o1fInsArLSoTTIYaeIUABULUAI NIl Wy nnsveneEAnD
Feondslunsdendwiodulvuinadiomesanninglsufiedooglumn
asfnsUnasasduvesduiy q Welhdulunuausdyyunansad
(Maastricht treaty)*

ogdlsiiny ndnnsidldvunisnsnguaned siidonidu
npmanesgoTINyalaan T Wy ngrsnodendaviengrunediae
AU dunaliod® M‘%@ﬂﬁmﬁauuﬂmLLmmsﬁmmwﬁ’@mﬁ%’gﬁsmg@“

oil Fovhudundsilifosniiunumnng 23 uay 24 vesigoTsuyay
uazan1 59 adfaududeanidiesiueg”

3.2.2 maudluiiufusgssauyydedldfuanuiuveulitesnds
AUVDIHNIYNVBIUAATEHA"

1951 79 (2) fvund agyangla 9 Aeviinadunisudlofiuda
unUnyelRsgasuyaazdeslasumnuiuseumenzwuwdsalitesndy
2 T 3 VBENTNANWUNUI B SUisanius wazaedluauvesdiuiu
azuuudedluaniinuuisaniug® lnglisidudesnsshiduaeiiss

“ Ibid., p. 146

Ibid., p. 146

lbid., p. 145

Ibid., p. 146

Ibid., p. 146 wazg FN11.

Markus Kotzur, “Constitutional Amendments and Constitutional Changes in Germany,”
Engineering Constitutional Change: A Comparative Perspective on Europe, Canada,
and the USA, u. 130

fodusssuidoniitou fiRumenunluyse Rmanssgossuyyoosuid ey Art. 78 of the
Constitution of 1871 wag Art.76 (1) of the Weimar Constitution (1919); Markus Kotzur,
“Constitutional Amendments and Constitutional Changes in Germany,” Engineering

a3
aq
a5
a6
47

48

Constitutional Change: A Comparative Perspective on Europe, Canada, and the USA, u. 127.
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Uszanyu™
FouladediJuninsnisdestudnszuiunisniunssass
Uszansulnglunmsutlufiudusssssuyn® Wesanidululdsnd
nysAnslaslauliieanssafetazansaasoadestnanis 2 Tu 3
yalunaflesseiuaniusuarnsiflesseiunass™
aeldvsunszuunssamsifiensesudiidusylutagdu
nsudluisfnsgsssnyydnduodoanuiuriesdesiuresass
wssANSillewndn laun wisaasalRsualuwaTe (CDU-CSU parties)
wazNIIAdIRLUIE5UNE (Social Democrats party)”
3.2.3 %l'uﬂaummﬁ'hjLﬁmﬁu%'gﬁsug@,
mﬁLLﬁlmﬁmLau%’gﬁssmﬂLﬁuﬂizmumiﬁaﬁ’maﬁﬁﬁgﬂquﬂmw
gnivualiluines 79 egnalsid Tudaguuuuiiedndungmnedisgan
wianiusastunelddeulefivey venmileansuauazuuudes

'
o

JUAIABIDNIdDluaNNMIUNDSUNTUIUD 2.2 T19AUKAD NSEUIUNIS

4 Jen Woelk, “‘Germany’ in Dawn Oliver and Carlo Fusaro,” How Constitutions Change:
A Comparatlve Study, p. 147.
IUi’NMW]Wl‘I/lﬂmuNR]ﬂLGﬁEJQJEJﬂi’NﬂJ;]WJ’]EJWUﬁ’]‘LJ (Herrenchiemse Convention) Sunigyafls
mSLLﬁlﬂULWMLmuiﬁﬁiimyiymmmumi%ﬂLamﬂivmm LLmﬂm”Q%ﬂwﬂiﬁﬁiiﬁJL&iy’ (Parliamentary
Council) éinaan; David P. Currie, The Constitution of the Federal Republic of Germany, 4. 171;
ey Markus Kotzur, “Constitutional Amendments and Constitutional Changes in Germany,”
Engineering Constitutional Change: A Comparative Perspective on Europe, Canada and
the USA, u. 127; WI?J‘Uﬂimﬂ?i‘ﬂ?ﬂi“"(ﬁumLﬂEJ’JﬂUﬂ’]‘JLLUGL‘UGlﬂJa‘JﬁWm Basic Law Art.29 "'(N(ﬂEN
umsmﬂsvmmmmaﬂﬂsvmﬂuigmasguu 9.

2 Markus Kotzur, “Constitutional Amendments and Constitutional Changes in Germany,”

Engineering Constitutional Change: A Comparative Perspective on Europe, Canada, and

the USA, u. 127.

*? Ibid., p. 130

>> Werner Heun, The Constitution of Germany: A Contextual Analysis, p. 21
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yosdnuazuuudsduanfinwuisanius lngssdounainnsiaue
Pdlneuasgnilaaigle® vie (1) MatauslufivsgNan UL 9Y3
wisanius Inedestingunislasluani (parliamentary group) ag13tioy
naunilvded a.a. Snaudesay 5 Fallagtufe 36 au atfuayuniiEue
sadanansofiuszyu®

3.2.3.2 N58UNAINITRINTAUNIINIeLA LA uRY
$oIINUNY

&9
a

Snguaewd i uANsgessuyyauelaesguaums
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Ly

avitudieaauaroan U nuwwisaniudidudduusn Tnedszeziaa
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> Jen Woelk, “‘Germany’ in Dawn Oliver and Carlo Fusaro,” How Constitutions Change: A
Comparative Study, p. 145; Dieter Grimm, “The Basic Law at 60 — Identity and Change”,
German Law Journal, Vol.11 No.1 (2010) 40.

* Article 76 (1); Sunguanefidgaruussmaliidungmnetuinasauelassguiauvianiug
Werner Heun, The Constitution of Germany: A Contextual Analysis, u. 107.
?Lﬂ'WI‘U‘Jﬂ“t‘}ﬂLmﬂﬁﬁWUﬁﬂWﬁ’]imiﬁLﬂ@imu Legislative Procedure, ﬁ‘Uﬂ‘ULlIE] 1 &9mu 2563,
https://www.bundesrat.de/EN/funktionen-en/gesetzgebung-en/verfahren-en/verfahren-
en-node.html;jsessionid=C83433C2235D8EE49140CD5C43065B46.1 cid339#
doc5157322bodyText1

> ANUNUIYY TUVsEVITUSANS1SuSTIeeTLil, Passage of Legislation, Auduile 1 domew 2563

*® Article 76 (2); LLGiﬁWLﬁ‘fJui'NﬂgwmWmuﬂixmm %’gma%muaﬁiaamﬁﬂ?ﬂmLLﬁxﬁm@'LmuiW@i
w3aw 9 1y; Wing anunusugsuisaniusaisnsusaiwesutl, Passage of Legislation
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anunusTgsuisavitusudn Biuszsmuanifunusugsiausiose
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anugnssuninslnainde vieanznssundnisinaindeildiauelvidudly
Wisduss Wanfivinufiasanaswfdesanguunesanaianielung
duaANAT”

3.2.3.3 %umaumsﬁawmﬁwngwmaLLf’ﬂmﬁ'mﬁu
Syevsuyayluanigunusiegs

msfasansenguneuilufisidusgsssuyailuaniguny
s iinszyinduaunsy®

Mszivile ilonounnesuraznITINEMIAREndvTe
nareangliiinsinnsanlasanden nseAuselunsed wilty
definmsdeselaengumsdledluanivielasaniznssusnsfianisan™
(mugUAniAe aniieyla - Council of the Elders)”

* sgunadenhanuiudiiides sngmneilauslasanifivinu lslauaseanfunusiugs
el 6 dUanni ; TWsag andunusugsuisaniudasnsusgwesuil, Passage of Legislation

* Article 76 [Bills] (3)

* Article 77 (1)

% Article 77 (2a)

% Rules of Procedure of the German Bundestag and Rules of Procedure of the Mediation
Committee, as at March 2019, (German Bundestag, 2019).

* annfunusiugsuisaniusansisasgeesul, Passage of Legislation

% UsznoufeUsEsTuanfunus Y3 599UsE51U WAENTINIENTEUEN 23 AU Vimihiussanuanu
Iifansvesanndululneeuiosuaziivssdnsam; WWsng andunusivgsusanius
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YesiuUszyn awnsadudsudenisiansaiieniignseiiay
oviui®

Mseitany UnfarliifinseAunefudnvizedimsuludiud
Ta 9 lusungane Guusiinstudpflaondunsilesuanivie s S
litlsninfesar 5 Wnelunsdvendlufiufussdudostuded iR
Tusswinesadieglunssiiaes 9ndu Aaedinisaswd Tneuszsuand
wanulvandnaniBuduiieaswiin uveu-ldiureu-saeenides
TUlpgdsiu

dosanguaneudlufinfusgsssuyyldnzuuudosds
aodluanuvesaBnani Sawhiu 473 Fesans i a4, iavan 709 ey
fiflutiagtiu feilfFumnuiiureuananiunusugs® uazaziinisds
sungraneselusanifuinuiiefinnsandely

ofls funoumsfarsaniuvauamsedandnduimuel
Tudetiaduindhenseuiumsvesanifunusegs flsdeulviidvualily
Sgossuyny wndldduiunisniudy Werer Heun a3unedn daulll
nIENUNSEIaUsaANANYTIvRIT 1IN ™

asnsausgieasuil, Coundil of the Elders, duduiile 1 dovnew 2563, https://www.bundestag.
de/en/parliament/elders

 andfunusregsuisaniusansnsuigesd, Passage of Legislation

" andunusugsuisanitusansisasgieesull, The Parliament of the Federal Republic of
Germany, Fuduile 1 domay 2563, https://www.bundestag.de/en/teasertext-startteas-
erbildtext-692028

68 Werner Heun, The Constitution of Germany: A Contextual Analysis, 4. 107.
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3.2.3.4 %umaumsﬁawmﬁwngwmaLLf’ﬂmﬁ'mﬁu
fgsvsuynyluamituine
Tunsd@ifisnngumnoudluiisnfuigsssuyaauelaoizuia
wianiug aniivinuniavsiiasinndinsaisadenaile dfe Avnns
Unfiveansiinnsanlunseiiniawesaniivsne® Faazueununely
ABIENSIUBNNSNININYMINE (Committee on Legal Affairs) ian5au1msiagey
i"mﬂa‘wmaLLf’flﬁuLﬁuLﬁmawmaﬁugmuazLauaﬂ’mw,ﬁwiaﬁﬂizﬁm
ileNazdsrnuiiuresanfivinunludssgunanasanfunusiugs®
Msziiaes Weanunusugsiansansisnguuoudly
Aufndsossuyadndn’ uduase nsdidedndusieiidedldsy
ALY e UVS08ULaN (consent bill) PnanIivine wardeufiureu
frepzuuwdeodlidosndt 2 Tu 3 vessuiwdsafidluanifivinu”
Fawhiy 46 desniuelutihgtuiifandn 69 au Twsdeillésy
anuiureuaInanivsne wiednnamils anfiusnwenadudly
\dupFawienmunssusnsindindesude 2.3.5 farldnandwielu™
ol msasuiluanfivineniu awld38nsvuie (oll cal)
TUflazuasgaudidudidnes Fuanuiauniedinuuid (Baden-
Wiirttemberg) wazaufines3aide (Thuringia) audnaniiivnwides
Inswvuunguiowdes (en bloc voting)* W wasgurise Jaundn

* amiUinuuiianiusansisaisioesul, Legislative Procedure

0 aﬂwﬁmﬁﬂmLLmawﬁuémﬁwsmigLaasuﬁ, Committee on Legal Affairs, Fufiuiile 1 Fwnew 2563,
https://www.bundesrat.de/EN/organisation-en/ausschuesse-en/r-en/r-en-inhalt.html

" fronsluduledFouin Woruanifuny aglddnin act wigkliiuaniivine uinsdid
lsiwdladn Wiunguanerily ilddungraneudlufisniusgsssuygliviels msizdunaves
amitUSnuluaesnsiliuandrsiu

" gt Saundnaniiitinu 69 au feitu Fafasendethaton 46 es lumadiureusunguane
uiilofisfnsgessuyey

" fAdeliudladn msawilunssiodadssdanniiann @bsolute majority) iiuisuis
Wuleafunsdnisasm@du 4 musgsssuygaan 52 (3) vieaedlumunuuam 79 (2)

" Basic Law, Article 51 (3), 2nd sentence
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3.2.3.5 augnssu1snislnainde (the Mediation
Committee)
Tunsdlfisrenguuneudludfiufusgsssuyglaldsuan
Wiuveundnanmils anfivinwivdeanifunuiiugs wdudnsdl
w3assuraunvanitusenafesveliinsdamenssuninisindinde
Usgnause andnanfununugsuazanndnamiivinmiisiuuiniu
dieswduiinnsansndanald Wemniseduseveanisfinnsan
TuduilavliDameseansisae™ lunsil aaznssunsnmsindindseon
ARINNUADIAUI TN IUNTAINAVRIEN W WV UT 1B TNT BN U TUE]
Tunsasufvesaniivinw warlionalauesiangrunoudluiiaia
Sgossuunatulndla”
anfunuTeguazaniivinasdosnaidesadinandnade®
Tun19M91901909a0 5 Uiy W eAKY
mMsfinsanvesangnssndmslnaindefimudlufufusafuvaied

mnAuznssNNsAsimsuA e 9 Tuss

nswasuidonludiusig q Fauananslunnsdiagldsuanudiuseu
MNANFUNLTTYT WApsimsamRuenidusen e Aeulislinisasi
sosnainasatududunougarine el msawRduneuenis
asufneatuin avfeslisunsuuudsdiivesndt 2 Tu 3 Feaziiedn

Julumusgessuyey 11031 79 (2

& amﬁﬂ?ﬂmLmawﬁuémﬁﬁfu%@aasuﬁ, Voting, dudwile 1 dwmau 2563, https://www.
bundesrat.de/EN/funktionen-en/plenarsitzung-en/abstimmung-en/abstimmung-en-node.
htmtl

" The Rules of Order of the Conciliation Committee STJ!Jmumsﬁmamwmam;:ILmuiwgi
wazldFumnuiiureuananiivinwiwisaniius 1sag Christian Bumke Wwag Andreas
Vofkuhle, German Constitutional Law: Introduction, Cases and Principles, u. 519.

" Werner Heun, The Constitution of Germany: A Contextual Analysis, 4. 70 ey 108.

" Article 77 (2).

" Joint Rules of Procedure of the Mediation Committee, Rule 10(3).
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finsinnsansisngruneudlufisifusgsssuyauansis
NNIANTLVINNSTATYAUNG Ao andunusugsliaiunsoasud
fudu (overrule) uRvesanfiuinudaliiiiureu udewiuveulids
20 319 ndmBnilvil amiBnuiswndudinenguneudludiudy
Syovsuynlaganysal (absolute veto power)™
3.2.3.6 NM13asuIUkazUsznAlY
desanguneudludfisiduigsssuyy I¥suanuiiurey
meapzuuudetitosndy 2 Ty 3 v0e@uBnan I UNUI ¥y TUitanuS
war 2 Tu 3 vesdwruasuundssluan AT nuuvisaniuguda®
WIBNSFUUASNT DS FUUATLRsEmITUSazasusUaus s dunisalmidn
(countersignature) 1l alauasnsngunouiluiaAnsgsssuy gyl
Usesmunduiiuisaniusasuuiuses anduassznialumisde
SN IVEIENIUS (the Federal Law Gazette) waziinaunsmaneg
 fufisgyllungmnedana1n vsemnilldszyly asdnadunguanglu
Fuil 14 ndsniuidfuilundededgiaanuunmn®
3.2.4 msaﬂmsﬁﬁiuum’mmwmmi'sfsmmLﬂaiuu
I 146 Guaaﬂgmmawu'ﬁm (atusafy) SeyafRfennsdnih

1Y

sﬁﬁiiugzﬂwmumaw (total revision) 1331 “Winguanefiugnuatull

3
¥

Auanindedu a Junsgsssuyadaldsuanuiugeulaenisinduls
ag9daszUosEIvu e TNl nalddedu”™

80 Article 77 (4); Article 78; Iﬂﬁmg] Christian Bumke wag Andreas VoRkuhle, German
Constitutional Law: Introduction, Cases and Principles, 4. 504.

81 Werner Heun, The Constitution of Germany: A Contextual Analysis, 4. 107.

* oidusssudoniifeufofmenunlulsy Mmansigossuyauoesui ey Art. 78 of the
Constitution of 1871 ey Art.76 (1) of the Weimar Constitution (1919); Markus Kotzur,
“Constitutional Amendments and Constitutional Changes in Germany,” Engineering
Constitutional Change: A Comparative Perspective on Europe, Canada and the USA,
Uu. 127.

% GG Article 58 uaz 82.

% Article 146 “This Basic Law shall become invalid on the day when a constitution adopted
in a free decision by the German people comes into force.”
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vl (pouvoir constituant) Fafuvesuszvvurneestiu Jdlsiyniu
panas 793 szdlsiduiessunandlufiufndgssayymy
$g539uYay (pouvoir constitue) AfaannagnelitedinvesundnaR
1%uns (Eternity Clause) musnas1 793)% nanadnienils wiriudunis
fuihu “Bvissuinnousgssuyalusuinginl sy sudunngiu

998113557

W36 U190V TTETIUYY

ofls frevmiiussrvusesiung Suoonilatavsdet usnBudud
11791 146 Yasngusneiugiu atfudaiu 1949 Usvasdlsingraneiiugiu
Hungmnegagaiiiestaing suniegiingmnegeandniuriieesiu
faana® pgndlsf Wedimsmurfwesuing funnuazeesuiing usen
Wrseiu ndulllaldnssuiunisdnvinsgsssuugvdauuins 146
INUANSTRPNSINETUNTEUILN LIRS 23 VBen TNt 1™
lagn1swuinieIfuway 5 uasgagiuean duldun Brandenburg,

Mecklenburg-Western Pomerania, Saxony, Saxony-Anhalt W&

® Helmut Goerlich, “Concept of Special Protection for Certain Elements and Principles of the
Constitution against Amendments and Article 79(3), Basic Law of Germany,” 1 NUJS Law
Review 2008, U. 404; Peter M. Huber @aﬂmima%’gﬁﬁmgmuLLmawﬁué Wi “1m51 79(3)
laldvaduluuiunveswnnsn 146”7 Tsag Monika Polzin, “Constitutional identity,
unconstitutional amendments and the idea of constituent power: The development of
the doctrine of constitutional identity in German constitutional law,” (2016) International
Journal of Constitutional Law, u. 430.

L{Juﬁﬁﬁﬂ’la%’iﬁﬁul&mLLﬁdﬁMﬂIuﬁ{‘l"ff Lisbon Treaty Decision; BVerfGE 123, 276; tiawitin 216;
usilunisdnns dnazBeniuin “undggAdsuns” (Eternity Clause)

Markus Kotzur, “Constitutional Amendments and Constitutional Changes in Germany,”

86

87

Engineering Constitutional Change: A Comparative Perspective on Europe, Canada and
the USA, u. 134.

Ibid., u. 134.

untiygAidan neunsgnenidntul 1990 wazdindannllul e 1992 uazudludiudaly
U 2006 wag 2008); I‘Uimﬂ Rainer Grote, “The Federal Republic of Germany: Introductory
Note,” Oxford Constitution of the World, Part 4. Reforms of the Basic Law since 1949.

8

e}

89
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yuwesiuiang duimudidaveserudusunildufeuanainm
vousasuil douAuanniady Fuiisgsrsuyadddsuanuiureu
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3.2.5 nsufluiinifusgsssuyaiddy

paen 70 Ui Iedinsudludisdusgsssuyauvisanius
asnsnsswosuiinuni 64 ads” faduedossth nszuaunisudly
L‘ﬁuLau%’gﬁiimgcyﬁﬁmuml”iﬁ?uﬁlﬁlﬂuqﬂaﬁﬂGiamsﬂ%‘uﬂgqLﬂﬁauLLUaa
{grrsuynuaossla® nsudlumandiunisnovauesiisndusie

%0 Markus Kotzur, “Constitutional Amendments and Constitutional Changes in Germany,”
Engineering Constitutional Change: A Comparative Perspective on Europe, Canada and
the USA, u. 134.

wiagldinan “ausdyansiman@” (Treaty of Unification) usluananduasaudnie ausdyan
mﬂ&niﬁﬁ; Helmut Goerlich, “Concept of Special Protection for Certain Elements and

91

Principles of the Constitution against Amendments and Article 79 (3), Basic Law of
Germany,” 1 NUJS Law Review 2008, 4. 405.
Article 146 [Duration of the Basic Law]

“This Basic Law, which, since the achievement of the unity and freedom of Germany,

92

applies to the entire German people, shall cease to apply on the day on which a
constitution freely adopted by the German people takes effect.” audiudlalag Act
implementing the Treaty of August 31, 1990 between the Federal Republic of Germany
and the German Democratic Republic concerning the Establishment of German Unity—
Unification Treaty Act-and the Two Plus Four Agreement of September 12, 1990.
Francesco Palermo, ‘Editorial’ in ‘70 Years of the German Basic Law’ Symposium,
(https://blog-iacl-aidc.org/70-years-of-the-german-basic-law/2019/9/24/editorial-
70-years-of-the-german-basic-law-symposium); a"lfjmiﬂSﬁlgﬁ’iyig'ﬁumﬂmawmaﬁlug?u
(Act amending the Basic Law) 15 Wg@dngu A.f. 2019 wAlvanmsn 72, 105 wag 125b].
https://www.buzer.de/gesetz/5041/L.htm

™ Jen Woelk, “‘Germany’ in Dawn Oliver and Carlo Fusaro,” How Constitutions Change:

A Comparative Study, 145.

93
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fimunismenadlouardsay Tagldinisudludomluifovedmils
vosnguneiiugiuatusady visumnesgnudluluinaieads ond
AT 106 FidheFesnsdnasmBseuinadsunaaniusuazaaiyty
onudlufisdunudlaivosninnade”

wiraednaudludfiudusssssuyyania 64 as willdinaudla
Tvgfsvunasunladlassaievesigsssyay mnusiidunisudlyly
V1B eaueUssifiu® Lwiff'mzﬂé’nﬁm’mlﬁlmLﬁmam%'gﬁiiwzyﬁﬁﬂﬁzy
Christian Bumke wag Andreas Vopkuhle laidruuneandu 5 nau
gulaun”

n) undg AR funewimuasnsms

dleasesnulanaifiaesduanas nesmiusiinsiinsaunsasiuuny
wosuilfamenasimeesuil wazngmneiugiuatusaiu 1949 Al
undualAAetunesinuaznIsnms asuaunseiaeesuidsnduy
WusinsmAnguan Ae ausdmrtesiulenuaudnmile (NATO) Jla
ﬁﬂ’]’iLLfgﬂ“ULﬁu@u{gﬁiimuﬁﬁgﬁﬂgﬂﬂmﬁwLLM'QE‘{MWJUS‘ (Bundeswehr)
1t 1956 Inglviodnneleinisinmunivaeuressgant (Parliamentary
Oversight) Us¥NaumieAmugnIsiIdn1snalvukasnsianisnaluy
luan il unusugsuvisaniius waglaen1sinINuYeA1asTo Uy
vnnewiwagUJURmsAamemvsuuAuumusziuasdedldiueyifan

» Christian Bumke wag Andreas Vof3kuhle, German Constitutional Law: Introduction, Cases
and Principles, 4. 13.

% JENS145-FN5

o Christian Bumke ita¢ Andreas Vokuhle, German Constitutional Law: Introduction, Cases
and Principles, W. 13-21; Werner Heun, The Constitution of Germany: A Contextual Analysis,
u. 22 Adanguadne « fy; ee19lsAn Dieter Grimm uvsmsudlufisndnsgsssuyadu 3 nau
Tgun (1) wdnmsitug (2) dvsduiiugiu (3) Tassa$eesiauna 1Usng Dieter Grimm,
“The Basic Law at 60 — Identity and Change”, German Law Journal [Vol.11 No.1 2010] 33,
U. 34-39.
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anfunusegswisaniusiae® Aandiiidunsnauazaiu st
dmsnesimpneglusadnsdheudmsusiifieseder”

%) UwﬁtyaﬁLﬁ'mﬁuamumiaigmau

Turned 19681969 lTinsudly enidn wasiuundyagfvl 4 s
28 11a57 AvuanalnuazesAnsiiazdanisiutigmiluaniunsaigniau
meludszne uaglisnasgunsnussnsaoansszninayanaldlaglsidios
wiamiuazUsaainnalnnisuasesdnivisaaleglidusiuig
YDIAMENTIUNTBATHAN UG (G-10 Commission) vidnunausinld
nesvin Msauvisanius uazshsndulunisiuiledufitiniesssund
anunsalonidudeiinansenuiuinuass videndunmesonisunases
seuaulssysulnevesaniusuasuaty Avasesun1saua193Es sy
msﬂamﬁmﬁagLﬁmﬁwﬁ%ugmm'ama%’gﬁiiuuﬁﬁy (Constitutional
Complaint)'®

a) undyalRiieafunissaumfeesi

mssuwesuilng funnuazisesiuny Tusendndeuiiuenansyih
TAgRUNTEUINNSHIINTINALLAUIVEWE e sunuNIng 23 %30
Iﬂﬂﬂ?iﬁ@ﬁﬁ%ﬁﬁiimuﬁmiﬁﬁiﬂEJﬂ’J’]ﬂJLﬁWU@U‘UEN“UTALﬂaiﬁuﬁg\iwm@’m
11A91 146 Hofunauesaugniteas uagsimslomsuumueesuiing fuoen
JedimadenBeulovigasmne fe sensuiuuauilns fuseniduney
meldFgsssuynmesthng funn viednvinsgessuyntulmine lueiiae
LnAnnsHAeRuLAuRz Tusenit W Tudruvivwens Suanidud
pousufunnn dndafunsgingmneiugiuveasesuiing fuan

8 Foreign Deployment Decision, BVerfGE 90, 286 ey AWACS Decision, BVerfGE 121, 135,
o198l Christian Bumke wag Andreas VoRkuhle, German Constitutional Law: Introduction,
Cases and Principles, u. 14.

’ Christian Bumke ez Andreas Vof3kuhle, German Constitutional Law: Introduction, Cases
and Principles, 4. 14.

% 1bid., u. 14-15.
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! & o P o & =2 val A Yaa 101
ﬂ@’mLﬂuﬁgﬁﬁimuﬁmﬂﬂizﬁUﬂ’l’]ﬂJﬁﬁLi% %Qi@ﬂﬂ’ﬁm@ﬂlﬁﬁﬁﬂﬁﬂﬁﬂ

'
=

Faazioupnundusuniduderluadaim (Unity in Freedom)

mendanssunfulauny fueenifuduniweayosuilng Yusn
Toauddayasufieesuil (the Unification Treaty) aatudl 31 oAy
1990 Inefiuasausfuud 2 sosdets 3 gatas 1990 IWimsudludfiudy
AMuTInsgesINYy Sunuesiuudsmesasgluamiiuinwiusisaniug
nilduresefnlszimaeesuingfusen nmunsvensesuing fusen
TusropiUAsusinu uaznsdnvindgossuyalmailuns 146 Tavenian
NILUIUNTNWINAULAULIMINLING 23 9e'™

9) vnliydARsfunmsdiduduniesglsy

frumsnveangranefiugusesuiissydhuszasduss vt
aviussgae et ludunilduglsuveasesui lugrusidu “viudw
‘1'7iL‘1/hLﬂauﬁ’uﬁlu@wﬁﬁmaﬂmw” (an equal partner in a united Europe)
ﬂg]wmaﬁugmﬁaﬁwﬁ’@ajﬁﬁ'mﬁ’uu’%umwdmizmmmzqh‘d il
Fonfuin “$3MUanT1e” (Open Statehood)'® eufuauiululs
Tunisiiazansleudniesulag (Sovereign Right) ve3gbugeeAnIs

a

s¥NINUTEIA AsnUyelRsusehilunng 24 (1)
msinsauiluesdnsnuauddayayins o veselsUliinasdu anelsy

(Council of Europe) uazussmauauiiuLasnanuiglsy (European

Coal and Steel Community) g?fwiamsumsLﬁuﬂimﬂmﬂwﬁwhﬂ

(European Economic Community - EEC) muauSdayay1ngslsu (Rome

" pid., 1. 15-16.

102 Ibid., W. 16; Rainer Grote, “The Federal Republic of Germany: Introductory Note,” Oxford
Constitution of the World, Part 4. Reforms of the Basic Law since 1949.

102 Iﬂiﬂ@ Andreas L. Paulus Wag Jan-Henrik Hinselmann, “International Integration and its
counter-Limits: A German Constitutional Perspective”, Tu Curtis A. Bradley (ed), The Oxford
Handbook of Comparative Foreign Relations Law, (Oxford, 2019) DOI: 10.1093/oxfordhb/
9780190653330.013.23
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Treaty 1957) luifiteRndnmeigassuyele 9 e ATIUIUNTETALS ey
1NaV3WA (Maastricht Treaty 1992) FeaziAsulszvenasvgiaiy
annmnadonhlidienusidudoudluiuiuisssuy Heowil
1A 23 Fagaiundudilulnallungrnefiuguiiesesiunisdieleu
gunvedulngluganninglsy Tnerftmmuandnnisiugiuresnisanidun
glsuisamfiudunils (a united Europe) lugtannnglsudsdesdniie
wanUszudulee nandau wasvdnaniussy wniurendnifsuas
Mé’ﬂmﬂﬁémwéf@aﬂaag"ﬁlﬁaaﬁ'u (Subsidiarity) wagsewinanusziu
nsfuATesAvETuug I suhfUndnUs Aumungane g il

2) untiyaRiRedulassaisaniusss

Tnssadrsvesssuvaniusarssusswesudauinvunlily
ngvanefiuguatusain 1949 du Tianudidyunuaszesiaunn
dlesan Usensusn aenndesiulsy Smansufiwesuilfiintuen
F3faszvesruIAesulsINAITIseiY wosutdsssueutuy
avifusszuuiiiien Usemsfiaes Ussmadusiusinsdeanisliuasy
duudafiedestunsfisgasmuaudsiunalifdunaduiieefniy
Melan1sUunATBINSIAUNT (the centralized state created by National
Socialism) Usgnsfiany wdsainnisauaansvesetandnslsdfiam
(Third Reich) enunasglueasudines 9 ﬁu@ﬁazma%’g uazadeeng q dhed
fiduuswdnduliinisonsresgessuyaival anfivnwiuvisaniiug
(Bundesrat) 3slailéffunuiiinainnindendaesussrmuluusazaady
981 UNTAVDNIAANUIIANTTOITN MINWFANINUNUYBITTUR
ua%:iloll

e ¥gunausamiusiiiuaululddnszey Aldtinsmunusiung
Lsi’haj?huﬂamﬁu%uﬁasﬁaa 917 nsudludinfuAefuundyg s

104 Christian Bumke tag Andreas Vof3kuhle, German Constitutional Law: Introduction, Cases
and Principles, . 19-20.

a1inaumaisoTsuyy



120 gwiaunsalunI e e

N1 UYBIENNUS Az IEUUN1TInasTRulnuasglul 1969 aaun
Tuthanmssuil 1990 IWinsudlvdgsssuqiissnnaliunssunaaiiug
1NN wenani tasnanenessuil 2000 1ATnsUisUsrUUanusSy
lAgLUAUREIUIINITUNATRITENINNTEAUANITUSAUNITUNATBITEAY
uasglianuiu anussanveanguanedsedldSuanuuseain
anmuInuuvisaniiug uazliuadsisiunveennguunenaisseq
FausdiAuaeiduvosamius WHudu'™

3.3 desaiansudluiiaiusgsssuysy

3.3.1 MuazdaRansumiangu]]

11M91 79 (3) e Basic Law Tayalfidn “nsudluiiindle o
Tunguuneiuguifenssnudenisusienamiusesnidunats ndnms
fidhusmvesadslunszuiunsiidydi viendnmsing q Ayl

106 rdnAsmaNtlASUNITEBNLUY

Tuns1 1 wawdns 20 aensevhila
Tisssnngmasalunsuindivssmameossiudafionaisatuiidu
nguanegegn 3dlianunsaudluasuudasnelinseuigssuya
atuilld naniBntewils ndnnsavarideuliionagnenidnuieduddlag

Fmasgessuyey tuhe e unanivumunguruneiug il saewmel

va a o

JeiinsFenunng 79 (3) Tuyadgnisin undyaaisuns (Etemity

o

Clause)'”’

3.3.1.1 11051 79 (3) Hvuivedasiuliliuse iRmansdnsey
n1sidngguasgvesenaan daaes (Adolf Hitler) way
W35AUNT (Nazi Party — NSDAP) levhanglaseasraniesgsssuyayvialy

' 1bid., u. 20-21.

1% Art. 79 (3) Amendments to this Basic Law affecting the division of the Federation into
Lander, their participation in principle in the legislative process, or the principles laid
down in Articles 1 and 20 shall be inadmissible.

17 Ulrich K. Preuss, “The Implications of ‘Eternity Clauses’: The German Experience,” Israel
Law Review, (Vol.44 2011, 429) u. 440.
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sEAUBIALazIERuNaly Inensgessuunyhunslilagnenidn mnuald
finsdsuudasigsssuyghinsuuuseunduazliiunianis vanese
1Az andl Sgimuamnaalnidsgant (Reichstag Fire Decree) walt

'
va o a

unUayal A3gsssuunvatsunsui eIt udnidunugiu'” gy

] o

=

WU (Enabling Act) FelviEheuimsisnnasennguunelalaglil
Fodniin ulusvedanesgossuygluniaenld ™ InsihsuwUassgossuey
wuu “Hreusddumaiion udveumengmanglumeguuuu” (radical in

111 Ao ‘:wL ablw ° a
ﬂ']ﬁ‘l/lii“u’]au’]"?] ALYDIUNILAUVDULUR

substance but legal in form)
Uszrdulneuazdasondnisssumnusidunisldsrunalusuuuud
QndsugsTIIYE TG Seused Sgsrsuynjlanftushdmens
Uszvsulne (democratic suicide)? ins1gliinnstinalnausgassuyaite
NANETFITIUYLY ADITERN WiBAENIINAMNBTUE M (the Constitutional
Convention on the Isle of Herrenchiemsee) %QLﬂuﬁaﬂﬁwLﬁmﬁu
Felaauslidyes “Lﬁ@%ﬁ%@ﬂ%ﬁﬁiiﬂl&@ﬁiﬁ@ﬁLLFﬂ%LﬂﬁISULLUaQIﬁ”
1Hlud35s53uyy efiazuntesszifounisunasesadiaaiuay
Judszasulaedsdedungmnesssumnd (natural law) wagtitedosriy

nMsiaeanasgesIuy’

1% Helmut Goerlich, “Concept of Special Protection for Certain Elements and Principles
of the Constitution against Amendments and Article 79(3), Basic Law of Germany,”
1 NUJS Law Review 2008, 397, u. 398.

7w, Koch, A Constitutional History of Germany in the Nineteenth and Twentieth
Centuries, U. 308.

"% bid., u. 309.

H Dieter Grimm, “The Basic Law at 60 — Identity and Change”, German Law Journal [Vol.11
No.1 2010] 33, u. 34.

1z Ulrich K. Preuss, “The Implications of ‘Eternity Clauses’: The German Experience,” Israel
Law Review, U. 440.

1 Monika Polzin, “Constitutional identity, unconstitutional amendments and the idea
of constituent power: The development of the doctrine of constitutional identity in
German constitutional law,” (2016) International Journal of Constitutional Law, Vol.14,
No.2, 411-438, . 422.
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#9311 Bonn Parliamentary Council %ﬂLﬁuﬁgﬁmﬁﬁﬁﬂﬂqmﬁw
vosnguuneiugiu WWiuseuliiuntydftussnem 79 (3) i ieufias
ANTOUSITNTRINTUR RS esgusemsTienaazituluewian udidy
1175179 (3) & lslomagdlestumsuf ividenssguszmsld usnae 79(3)
A umguanisiivilienzdnonsufianTessusennslienads
%’gﬁiimézy,Lﬁaﬁ%a%qmwmamimLLfiﬂ’]iUﬁi’aﬁa%’gﬂﬁzmiﬁfu 9 lg1
471 Thomas Dehler niislunaizifinssgsssuyalaosunsld nsenssaund
LA AU TN DALY USTINANLTTTINUEY UnURyelRilsuns
Fednduileiag “vhaenthnnuisauveusssuvesnsufins

Fodu nguaneduguidiifosudldsvuadeuleluds
nszUINNITBINTY mnuadiimundasidalumadenvesnisudle

5 Dieter Grimm asUeTuUTERULN “AeAud

isiF3gsTsLYaBnine
$gmsauunbanslifdedfamadomassrosmaudlufiuifnsgosayy
tinfmssssuydnnunn Ssianud Sunaudluianinigssgey
hansdulifidesitin emushiineudlofaduldesuuudedaedua
npmnefiugiuiiauslufounnsosinandenstydfuen 79 (3)
deuntomdnnisfiuguvessgassuyny Tlvdnsdudnls

a3ud 1051 79 (3) Fadumdnuseiudy Fngsnesgessuyaiiuii liens

Bumke

w ks awnuntaty azlasunisanusnu Blusuien't’

"% 14/2 Der Parlamentarische Rat 1948-1949. Hauptausschuss 1780, 1806 no. 57 (Deutscher
Bundestag/Bundesarchiv eds., 2009) at 1118 1989k Monika Polzin, “Constitutional
identity, unconstitutional amendments and the idea of constituent power: The development
of the doctrine of constitutional identity in German constitutional law,” (2016) International
Journal of Constitutional Law, . 424.

1 Markus Kotzur, “Constitutional Amendments and Constitutional Changes in Germany,”
Engineering Constitutional Change: A Comparative Perspective on Europe, Canada and
the USA, u. 129.

16 Dieter Grimm, “The Basic Law at 60 — Identity and Change”, German Law Journal, . 34.

w Christian Bumke ez Andreas Vof3kuhle, German Constitutional Law: Introduction, Cases
and Principles, U. 13; uazAfaguau gt 218.
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3.3.1.2 nanuain1e3gsssuyey (Constitutional Identity)
wannseng 9 Asusesiuins 79 (3) Wushdnualing
SyoTIuynyreneaTNil (Germany’s Constitutional Identity)'™®
Usranudnnsimaniudy aniusarsisaswesuildeulimiewds
Sndlely Fudunmafiugiuamsvessgessaysy uardonBusenlviingg
LLﬁlﬁULﬁmLau%’gﬁiimézyﬁmﬁwmaé’mé’nwaﬁma%’gﬁiimgwﬁﬁ gnanual

LNINEUIN

yasgessuyndanaeidudediasunaudlufinfinigsssuyn wasthiu
A15UNENINTY 79 (3) Iuquwﬁﬁm%mmﬁwﬁzﬁuﬁaa 9 lugAnas 9
Tneanzegnads TuunaRausdyaaauen (Lisbon Treaty)"?
LIRS 098 AN WRlN93gsTINY S HUTINgATUwIN
Fnsngrinewesiuluyieigssiuunybinns 1919 Iy Carl Schmitt way
Carl Bilfinger tinngnanesgsssuuniiadaukpadlussuaulssansulng '™
nanfte Sgsrsuynluniduliifedtnsiunaudlufiuduigssuyy
NIoUNUALTUAT AUTUNTUNINTT 79 (3) Guaaﬂgwmaﬁyugm
witinAsnmsasiul v Sgessuyglunsidedianisuilodfidy
SgovsuulaeyIens (implicit constitutional limits) Schmitt Senvadnin

18 “dndnualiasausiolloiwadsysssuyyyiauas” (dentity and

"% Markus Kotzur, “Constitutional Amendments and Constitutional Changes in Germany,”
Engineering Constitutional Change: A Comparative Perspective on Europe, Canada and
the USA, u. 127; Monika Polzin, “Constitutional identity, unconstitutional amendments
and the idea of constituent power: The development of the doctrine of constitutional
identity in German constitutional law,” (2016) International Journal of Constitutional
Law, u. 425.

ne Donald P. Kommers and Russell A. Miller, The Constitutional Jurisprudence of the
Federal Republic of Germany, 14.58-59 gy 343-352.

120 Monika Polzin, “Constitutional identity, unconstitutional amendments and the idea of
constituent power: The development of the doctrine of constitutional identity in
German constitutional law”, (2016) International Journal of Constitutional Law, Vol.14,
No.2, 411-438, u. 411 way 416.
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continuity of the constitution as an entirety)"”" @ Bilfinger 38N
Aufeaffuidn “Sndnunivessruuisssauya” (the identity of the
9e15l5AA ANUTIuRTNIsYeItnNg Y
%’gﬁﬁugzgmﬂ%@uqﬂﬁ?u Funseiuduiuaesiuil nanie S9oTIHYY

constitutional system)'*

lan Wiidediansudludufuigsrsuglasions ' Lidouwhdu
Tusewihensdarhensanguinediug i kivsngh fnsérd e
Fosdndnualnedgsssuyaues Schmitt 1130 Bilfinger usiagndla
LLmﬁmLéaaé’mé’ﬂwaiww%’gﬁﬁwzy@uﬂa"’umﬁmmﬁﬁﬁ’m
Tumangvanesgsssuyaeosnil Wernivnmslugasemnlsiiaue
NTIATILVRAAIINLINTY 79 (3) TngodensounuAnves Carl Schmitt
uaziauouARSndnualsEETIIY Y Mntumatgsssuyaeesuild

SChmIt’E UNFBYIU Q”Nﬂ?ﬂ‘dﬂﬁlﬂﬂ?ﬂlﬁl‘ﬂL‘WllL(ﬂlliﬁﬁiiﬁJUiU LLﬁl“UﬁJ’Wli? 76 “Uaﬂiﬁﬁiiuum
Tunsleedssinannaesluany LﬂaauLLﬂaﬂmmiLLﬁ’lﬂJmemm%ﬁﬁuumma‘uu 191 91FBLY
deethannund Jle; TWsng Carl Schmitt, Constitutional Theory, 1.150.

z Monika Polzin, “Constitutional identity, unconstitutional amendments and the idea of
constituent power: The development of the doctrine of constitutional identity in German
constitutional law,” (2016) International Journal of Constitutional Law, U. 415-416.

? Ibid., u. 417-418.

% Monika Polzin, “Constitutional identity, unconstitutional amendments and the idea of

constituent power: The development of the doctrine of constitutional identity in German

constitutional law,” (2016)IntematlonanumalofConstltutlonal Law, . 422; aeh3lsha

Ulrich K. Preuss 971971 U091 79 (3) a‘vwaummmmaq Carl Schmitt 7191 “asAvsenau

‘U’NLi@ﬂ‘ﬂLﬂuﬂﬁ“’ﬁ?ﬂm‘dﬂﬁﬁﬁiimumuu ﬂ'JiVH]"%’]@JLLﬁ/L‘ULIJaEJULLUﬁG LL@J'J’]ﬂ’]iLLfyﬁ}l‘*Uﬁﬂﬂa’]’J

~1msmammamﬂwmw (supermajority) mﬂmaaaamﬂmm” I‘dmm Ulrich K. Preuss,

Lﬁ@ﬁﬂ&nﬂ‘u U.439; iumamwm Helmut Goerlich LLEN'J’] LL‘N’Jﬂ’ﬂllﬂﬂLiaﬂ%aﬂﬂ’ﬁﬁﬂlliﬁﬁiillum

‘vﬂ,umﬁ]LLr’fl‘uLUaamLﬁaﬂmLaﬁmmiLLﬁ’l‘umeme%ﬁiiuumuu lyionadnlddn Wunandaan

“UE]ﬂﬂVI']\TJ‘U’m’]i‘UEN Carl Schmitt Luﬁ)\‘ﬁ]’]ﬂLﬂ’lE]SU’]EJIUE]ﬂ‘UiUVI%uQ I‘Uiﬂﬂ Helmut Goerlich,

“Concept of Special Protection for Certain Elements and Principles of the Constitution

against Amendments and Article 79 (3), Basic Law of Germany,” 1 NUJS Law Review 2008,

397, U. 398.

I'U’JV!FJ’MWUﬁ‘UiiUiUWL@ﬂ“UEN Brun-Otto Bryde ammmmmimaiﬁssimuml,maawwuﬁ VLWLHLG'UE]

wqw{]amaﬂwmmas%samuwwLﬂumamﬂﬂmmﬂLLﬁ'lsumemm%sasmum Immimmaauumu

VBNUIN TN 79 3) 'W]ﬂLL(?’IW(?MU’W]E]EJE]@Q’]HW’J%@WUEN Carl SChmIttIﬂEJE]ﬁ‘U']EJ’J’] “ﬂﬂiLLﬁl‘ULWNLC‘IN

s%ﬁiimumuumaﬂmsﬂamamaﬂmeLa mmmmuawaﬂiﬁﬁimuwmaw” I‘Ui@ﬂ Monika

Polzin, Lsamsnﬂu U. 426.
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6 v =

lunsusuldnguunvanamglsulussuungrunewesud™ wagdneds
199 79 (3) tilefiagatrstedidaialuvesnisanglousiunaesulag
TgssznmuglsUuazanninglsy ausnisanidadeafausdyanaaveu
(Lisbon Treaty) fimalsnuinuuiAnsndnuwainesgsssuyadniu
1951 79 (3) WazunAnEes e Uun3EeT Yy

3.3.1.3 11971 79 (3): 1unaiigndnfinvassunatinencdy
AUTFTITUYRY

Tumsdaviisenguneiugiu wes1 79 (3) widléing
2AUT8TIANNLANATENI98 WA U3 FETTUYEY (constituent
power) LLaué’wm'«a‘ﬁ'ﬁaéﬁgﬂsﬁumu%’gﬁﬁwm (constituted power) #afi
Monika Polzin #stedunal3? W18 UNENVINNe 3T THY IR TUT]
flfosuiedenloswnng 79 (3) dhiunguidunvanivmnigsssuyy
Tneftot anes 79 (3) th “Wunmsuanseentsdenufniiluiii msudla
LﬁmLﬁm%’gﬁismuﬁ@himﬂﬂmwuﬁiaé'hLﬁaﬂﬁugmmmé’mwamﬂm
$3593UYNY Sndnual wAzUAUNAIYDITEETTIYY Y
Mesunetauiseuivegnaunsnagldiduunanuuandng

FEMIN “DNanUUITFETIUYLY” (constituent power — pouvoir

Solangel (1974), BVerfGE 37,271 ngwmwami“mﬂmiﬁﬂ EC Regulatlon)ﬁ]vmaaaaﬂﬂamﬂu
Maﬂmiﬂmmaaawﬁ%u‘wumumwmwumﬁlungwmawumu wiWms7 24(1) “UENﬂa‘M;ﬂEJ
NUgIUL aaﬂ‘wummwiauawuwaﬁﬂlmawmammss wisUsendala wan1sinam
1191 24(1) maaaamﬂaanﬂuﬂgwmawumumauu mimﬂi@ummammm's 13JE]77\]‘VH]”LL5)1€U
L‘lJaEJULL‘IJZ‘NIF]NG?NWN%’]U‘UENﬂJ;]MM’]EJW‘L!ﬁ’MLLa”L‘Uu@maﬂwmsﬂaﬂﬂ{]%ll’lEJWU%’]'UUVLW” ey
Solange I, (1986), BVerfGE 73, 339; I‘Um@ Monika Polzin, Saafeniu, U. 426-427; uay
Donald P. Kommers and Russell A. Miller, L%“aau?ﬁznﬁu, U. 326-331.

" Monika Polzin, Boufient, u. 424,

% Monika Polzin, “Constitutional identity, unconstitutional amendments and the idea
of constituent power: The development of the doctrine of constitutional identity in
German constitutional law”, (2016) International Journal of Constitutional Law, Vol.14,
No.2, 411-438, . 422.

* Ibid., . 425.
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wihtluigniunudediiaanns 79 (3) uadmiunaanlunigesmygy

tududunanmileundydfisuns liynitumuuies 79 (3)7"" dau

srunaudludiufndgsssygiadusnafifiumuigsssuyydeuey
melddedaiai

wanand msimusdesialunaiendaenadasiy
NMSIMUNTENIN “819aa1Uu155555UYaY” (constituent power —
pouvoir constituant) kag “B1UNIMNNITEITUYEY” (constituted power —
pouvoir constitue) nanafe MIwAluisALSFssIYln 9 Anuazdes
fianueusssuneUszrsulnelaelisuanuiiureuainussavudiy
dessnnaesulaevios s seTsaynyie gt Sissagny
vevasUsznATaualiUszrsuildusalaenssunsudlufiuby
Sgossuyaruniseendesszanud egelsia nsdiveasesuiidladu
wutu fesnndganiannsoudlufuiuigsrsuynlalaglddesin
mMsasszruAlagysznvu fiizenflumdnmsh “mamniesine
uilufsninsgsssuyalaeizan” eglsfn Suldoulviunszuiuns
AouthaTazdunn fe dedluammessiudeduwriavan fa nmsudly
Syossuyndlinnegneldnafiiavetesdniniinisidouslngd1is
aauluen'

“Um31 79 (3) ﬁﬁgﬂﬂ’ué’mwLLf’flmﬁmﬁm%’gﬁiiméaﬂugmz
ﬁL“fJué’ﬂm’meu%Jgﬁiiméag (Constituted power — pouvoir constitué)

% bid., 1. 425 199530 109.
! oid,, u. 425

P2 Ulrich K. Preuss, “The Implications of ‘Eternity Clauses’: The German Experience,” Israel
Law Review, U. 440; Markus Kotzur, “Constitutional Amendments and Constitutional
Changes in Germany,” Engineering Constitutional Change: A Comparative Perspective
on Europe, Canada and the USA, u. 131.

33 1bid., w. 129-130.
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wilsifiagniiugnunauguan 1w gessuysy (Constituent Power — pouvoir
constituant)” na¥Bntlemils Ae 11991 79 (3) bienaudludiuidslagsiuna
uiluisnAnsgsssuyald™ uandannines 79 (1) uag (2

o84lsfiR mnunn 79 (3) ignfrnuuuusieanuauily
dovagyilissossuyniiuaAsuudadldon liaonadasivingusvasdves
msimualitinszuIunsuiludfiaiuigsssuyyfseousunsimuinis
Tl 9 medgssuny %w'aalﬁmmﬁmﬁ’wm%’gﬁismQzﬂﬁmauauama
Auasuudasestanle™ uazenadudunsesesyuunsidios mae
\donsiasunlaslagifnsiveusesgssaygynszsinlailadond
Tuvhefigaud e19aisusseimansmsifiesiiilugnisiasunla
weritasgsTaayey Mewnil masgesuyn Syl denavhuily
eazideavemannIsng 9 AvyaRbluun 79 (3) thy 9198 ANEY
waziUdsunvadluldlussdumils™

AraufinuanAfe mindmsudluindusgsssuyy
1051 79 (3) ladléidimen snidn videdudamdnnslandnnsuildidaydly
Tugns1 79 (93) pEudd iyl Riudumdnnisinaidily avanunse
nszvildniolai™® Tufumids wiudh deunsssild lesainmndiune

wAluinfnsgessuudadudunanusgsssuy (pouvoir constitue)

% Ulrich K. Preuss, The Implications of ‘Eternity Clauses’: The German Experience,” Israel

Law Review, U. 440.

" Markus Kotzur, “Constitutional Amendments and Constitutional Changes in Germany,”
Engineering Constitutional Change: A Comparative Perspective on Europe, Canada and
the USA, u. 131.

%8 ghoghatu visoniludssiuanifieseduemunu IWimsifsiunes 20a fvuanthivesss
TumsunsessngunesssumAvesdinuyuduardniniodunden Tul 1994; Dieter
Grimm, “The Basic Law at 60 — Identity and Change”, German Law Journal [Vol.11
No.1 2010] 33, u. 34.

BT Helmut Goerlich, “Concept of Special Protection for Certain Elements and Principles
of the Constitution against Amendments and Article 79(3), Basic Law of Germany,”
1 NUJS Law Review 2008, u. 407.

¥ Ibid., u. 408.
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v o o

ing1veImUes B1uRTeglusyiufiediufe duaudluiiana

[ <

$95TULYAGBUNILAUMENNITAINAIDBNINUINTT 79 (3) wazualy

Wanfusgsssuugludmtuld wadndunis wiud snnawdluiiuia
Sgossuugganlidonaudluning 79 (3) Uldlay nswlwuiuudd Nl

Y
va a v

Y 1 [ 13 [ a v v 1 =
undyelAdsunsaglianunsoussaingussasdnnuduiisunslaogiad

o

Useanswa”

nalagasl anuwiunidvinisanlvgurazdululy
favefiin wes1 79 (3) hildumneaudn waudluunSwding o
fananiamnuianeiin awenidnuiedudmdnnsiiugiuing
laile! dwisunsaimsudluiiudasgsssuynaulunssnudendnniseng o
fenam nmsuilutu szdedlifinavi e smavrdouriu (core) vomdnns
Fanardelu™® Tusuwds nsudlonnns 1 vieunas 20 deunsevile
minllazfinaninasviseuduvomdnnslutu uiludndumis nsudly
FRNLAI8Y q WonandesInsi o1essinansEnunsiiteuse
asmasvennuvemdnnsiild fediatu we 1 fusesdnies
arunusyudhiienaavandiald whedldnsuAlufufumnnm 1 uiudly
wnsduaulUnszvusemslaignvsinu meade snesgiuduilunslidie
Tuderu vionsiidusulumsunasesdsseddlng wuil feneded
nszvusdnAminIulyudnunng 11§ dsfimadgsssuygiag

nanaliluad Lisbon Treaty™

" David P. Currie, The Constitution of the Federal Republic of Germany, 4. 26 L339530 140.

"9 Markus Kotzur, “Constitutional Amendments and Constitutional Changes in Germany,”
Engineering Constitutional Change: A Comparative Perspective on Europe, Canada and
the USA, u. 131.

! Ibid.david, 1. 131.
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Tuwosuil veuwavesnng 79 (3) ldudsuudaslse
nsvesveuLAMsTiAY Buannisirnunasssisaiionues
dndmianuduuyuduagnisduasesinsluininelinimandy
soan 11 79 (3) Idgnuensanveuwanslivfuannsuiludfanis
syovsuygyludnsidudedidnsiunalunisiauddyaseninsszme
Tunsdifinsznusiosiunaedulnevessnd wu msmeleusunaesulag
Tufvnssuusegalyiduvesannnglsudnag'™

3.3.1.4 afauSdygrdaveu: madeuluamdnnisdng o
wWdneiu

Tt 2009 lAsiARN1IRNTIAERUANYDUMESTITTHUYVRN
nshinnuiugeuausdyadaueu (Lisbon Treaty) Wignisiaisan
voamasgsssiyyuisaniug Tuafil enalfidenloauunfnsndnuains
$30TTUUY UINTT 79 (3) KATANULANANTBITIUIANINUNTTETIUYY
LLazé’mmﬁﬁﬁumm%’gﬁﬁwm“‘3 AIAND

“PinyuneswunanlssisUles nsazlindndanual
mq%’gﬁiﬁug@ﬁ%"’qﬁ@cﬁaé’uiml”ﬂummﬁ 79.3 ¥BINgVINY
fugruiy luvasieady ﬁLfJumsgﬂagwé’wmaamUm
SypsanynveUsEsvLiae luuddl suneaniunigssaayey
filauevgualunisimundndnualvessgessuuglun
B UNUYT 0RIANTHUNUYDIUTEVIYY Lifesdnsfidnaaty
musgessuynernslaliiusunalunsudludsundas
NANNITN umusuaﬁﬁﬁismumwim gafsusesiily

o

“ Helmut Goerlich, “Concept of Special Protection for Certain Elements and Principles
of the Constitution against Amendments and Article 79(3), Basic Law of Germany,”
1 NUJS Law Review 2008, u. 408.

2 Monika Polzin, “Constitutional identity, unconstitutional amendments and the idea
of constituent power: The development of the doctrine of constitutional identity in
German constitutional law”, (2016) International Journal of Constitutional Law, u. 429.
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aelddnvugduduanaiiluvosdndasauduiywd
@SN LazALLENBNTA (the universal nature of dignity, freedom
and equality) BagniustuiaaniUunigsssuyasetu'® ffeaudians
SruanigssuyessErruhiufitransn sofmuadndnwal
NasgeIsHLLardnllisgessugRtulnild  ndnlaamnzinzaiae
vnagiinsaneleusunaesulnglugesdnsdulaglienaFunauls vie
wnaziinsaazanudusgedulnevesignuigossuyn (the sovereign
statehood of a constitutional state) nsdifnamagnsgihléfisoiloru
MsuansansudlnenssvesUsyrrur e st

ofla u Uagtiu delsifiadiimasgsssuyausisansiusonde

v

anen

=~

Fnwalmesgsssuyyiotfugiulunisidadoanuveuse
SgosuyauosnsuAlufinAusgsssuynlanss maudmalaldlund
AuFummsaneleusiunaesulagludsannmelsy'®

3.3.1.5 Ya31finvesdunvanvunigsssauey

Markus Kotzur 85u1g71 %’gﬁiimuﬁagﬁaﬂgwwﬁugm

FITAVNENAINITN BN AIATIUWALNSUAAUA DU UIIF e DTN

' Lisbon Treaty Decision; BVerfGE 123, 276; 1sag na3gsssuysyiisaminusSgweosuil onth 218,
dudwidles ﬁqmﬂu 2563, https://www.bundesverfassungsgericht.de/SharedDocs/
Entscheidungen/EN/2009/06/es20090630_2bve000208en.html

1 Lisbon Treaty Decision, BVerfGE 123, gontn 217.

16 Monika Polzin, “Constitutional identity, unconstitutional amendments and the idea of
constituent power: The development of the doctrine of constitutional identity in German
constitutional law”, (2016) International Journal of Constitutional Law, u. 429.

17 Lisbon Treaty Decision, BVerfGE 123, gionti 226-228.

18 Monika Polzin, “Constitutional identity, unconstitutional amendments and the idea
of constituent power: The development of the doctrine of constitutional identity in
German constitutional law”, (2016) International Journal of Constitutional Law, u. 431.
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a v

NMsUNATEsvRINTIAUITEY tninduwiAnltnlimedunsesdlng
Y933g NAIAe
.o 2 av v & o < 2
gunesulneilldgnuesinduguadaasunnua
auysal (absolute power) Feruianisandulaiieddu
nsneaeATNkarn1saisduinIneg19lsvednin minue
o a & 1| dl' dl' A A [ ¥ 1
g1un1aesUlnguugnuesinduiiiensesilenvesulduyud
! a o = < d' U = = U a
nanantenilinailueiosseiuduasnmm duanm uway
AanudunsUasndey aewnl §1u19a01JuNSTsTTUYLY
(pouvoir constituant) ¥8sUszasUEIEDIIUI W ALT
Andna... N5EIUIENUUITTETTUUNANANTOUALY
N3EUIUNINIIAUETIUBEVSLUN S mLAsEATUIARYeN
#Le4 (right to self-determination) Y@sUseyvugnylviin
K939 989L5AR NSTUIUNIIRINaMgeNgNENinlaeng e
sznsUssinalugusiidunguunesuionvazdiale (us
cogens) ENN15NILURAIANYRTITU (general principles

o o £ ¢ 5,149

of justice) waziid1Aey AndeauTunybd

o

3.3.1.6 doaguifeafiuunns 79 (3)

win$gsssuyaziadlidmsudlufindninssnude
WENNTENN 6] AINENI WAFNASTSITUYYNRRINAI “NIznuse” (affect -
berihrt) ludnvasilinssadaunnaunsetesisadilidnsudlodom
ansvvesdeatananldias wiedndenils fldAananasinsnaumiile

nszvunsuAludiadnsgsssuuglusesanarndulyldla ™

' Markus Kotzur, “Constitutional Amendments and Constitutional Changes in Germany,”
Engineering Constitutional Change: A Comparative Perspective on Europe, Canada and
the USA, u. 128-9.

10 Jen Woelk, “‘Germany’ in Dawn Oliver and Carlo Fusaro,” How Constitutions Change:
A Comparative Study, 148.

a1inaumaisoTsuyy



132 gmiansalunIIme e

157109ANSEMIIB WA WU §55551YeYy (Constituent
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TumaUFoR mansaeufinaiintulunssuiumsnsadeunnuveu
PesgsIINYIesngmng (Judicial Review) Fsenaiinldlunszuiums
3ﬁﬂﬁﬂﬁmwﬂﬂﬁﬂmﬁﬂLLgﬂLﬁlEJ’JﬁU’e]oTLl’]ﬁ]%ﬁ’lﬁ“ﬂ@ﬂ@ﬂﬁﬂi@]’m%ﬁﬁiimgm
videsevinaniudisuazuads vielunisauedfeilonsiadeuuuy
WFTTH (abstract review) Y8304ANTANIFETIUYEY Viouiiusn15Tomnd
ma%’gﬁismuﬁaﬂmaﬂizmsuudﬁw%%uﬁugmﬁumLsmgﬂam:ﬁm 9171 Af
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Tuundafnsoin eadundnnisi CyaMiduundyafdsunsiu
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Jaymife untyelRtisunsmumng 79 (3) # enagnuily
QI a =) a Y A 1 4 ay va v va VY 1% 1
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unlgyelAtsunsioidveormulaedenunseglusiies mnunUyaadila
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B ibid,, 153.
2 1bid., 153-4.
3 bid., 154.
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o

A a o

Revision) 1ngAUNIEUIUNTANUNIATY 79 MS@@ﬂUSMﬁQLﬁuﬂﬂﬁLLm‘U

o

iandusgassuuglusgiuidusunanuigessuyey (pouvoir constitue)

YhE
LY va a v [ 1

‘waﬂmﬁmq 9 mﬂuwmgfgmusum ﬂmmammamﬂmmsﬂiuﬂiq
Sgssauyniatuie Feiimasssssuyuianiusiaedadedangly™
9819l5AA ‘Vi’mllﬂ’]'ﬁﬂ'ﬁzﬂ’lﬁi’ﬁ3§ﬁiill‘léiyJQU‘Ui‘mJLLVIuﬁ
SgoTSULY (nynefiugiu) mevdinsysdssmalasnsyuiunsinaule
e VR TEVIBUT DTN 146 STeTsuulvaimlasias
HNWUANUNUAETUATAINLIATY 79 (3) ﬁﬁmumlﬁu%’gﬁiiwﬁg
(ngraneiiugiu)  uoehdlalal™ Jen Woelk e3u1ed N53U3555UYLY
atulmifflfdunannmsudlufisdusgssmyapinviensususs
%’gﬁﬁméaujtﬁuﬁgmﬁ’u fo1dun13nsevingau]if (Revolutionary act)
ferdunisuanioendssrunaanitunigssauysulmi (constituent
power) dslsidlnefionnuazlnsanimvesies geulisnagnirinlag
feulala q ludlumsanstydRvieSadudh waznelduunnisdari
Sgovsuyayatulnd was 79 (3) Adeulifian ndsduludies™
nanlagasy miLLf’flmLﬁuLau%’gﬁﬁwmw?amiﬂ%’wqﬂ
%’gﬁiiugmﬁmﬁ’umaiﬁﬂizuauﬂ15Mﬂuuﬂmiw 79 Wusunamusgesuyy
(pouvoir constitué) FegnInfameuntayajAtisuasaiuiing 79 (3)
win133nvinsgessuulminmunngt 146 viensdavinigsssuya v
Mendin1suin Judunaaniuunigsssuyey (constituent power -
pouvoir constituant) Fskiignifinlaenannsng q auundyeRtisuns'™

* BVerfGE 84, 90(120) $nadislu Ibid., 154.
GG, Art.146 , Ibid., 154.

* Ibid., 154.

>’ Helmut Goerlich, “Concept of Special Protection for Certain Elements and Principles
of the Constitution against Amendments and Article 79(3), Basic Law of Germany,”
1 NUJS Law Review 2008, u. 404.
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vosfgiiiutedrinlnetovossiuaaniiunigssauyy '™ uenani
dheamufiszueutszasulpewiniufiannsolidnusefunisliosdin
visonsnioldadvisuywevulfesnadunds Jaideiauemsimnsmnann
Snirdedrinsiunaaniunigsssuyaiusnimdnuszensulnedie
Fadoiauaiaenndostuuiunsewinussmanievdsnisaudaisvos
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Fonusmanifie exlsfemimzvideuduvemdnnsvani dedfin
madomanseduiliutluFeunuadidnmungd 79 (3) vosdgsssyey
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3.3.2.1 JUvasiguUULUUaTAUS3 (Federal Structure)
pdnnstijatunsussiulassadafuunureseesuili
aumannvians Inglionaiasuniasguuessy (Form of State) 935
sulnaendusgifien (Unitary State) 1§ vdnUseiutirenedostudoifasie

[ 1
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wasy (Lander) 1Jussdadidnuassulaeiduretauias
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g

wiingmnatignddatuuiaies uighwnadililafienliaunainaniug

"% Jen Woelk, “‘Germany’ in Dawn Oliver and Carlo Fusaro,” How Constitutions Change:
A Comparative Study, 154. lunmssgwinsUsewetioindu Jus Cogen.

159J Lucke in M Sachs (ed), Grundgesetz, Art.79 sub.43 namaly Ibid., 154.

160 Arthur B. Gunlicks, The Lander and German Federalism, (Manchester University Press,
2010) 53.
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Tunnthagthilailfias'™ msuAludiuifngossuynyfeiuaasy Wi oL
vidpdniuuady denannsansevinld MeiiiuanundydAuine 29
fitwuaduneulunsdifiedimsdauvavnuauvesasgig 4 Tnideld
uwiazuadsivunaLayaaIIafiagyhauldegaiiusyansam
wlafidrdydde wdnnsdysiudliinsudlodida
%’gﬁismyzyﬁwm@ﬁﬁwm8ﬁﬂwmsﬁu§wumaama%’glug'mzﬁL“ﬂumw
naidtesnisunasesiivsenouutiuduaniug (Constituent states) way
Srunahiifiuguvesmhensdemisunasesdindnn® Sigutuuds
vasgaznanelduiiosiunauiinenidugon
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077 Srunalumsdnlilisgosuyauowes swuntlumsesnngunedu
Serulilunuasy srunamhilvesmieusing o vewmady'® vinusziu

161 southwest State Case, 1 BVerfGE 14 (1951); Iﬂiﬂg Donald P. Kommers and Russell A.
Miller, The Constitutional Jurisprudence of the Federal Republic of Germany, . 83.

162 Markus Kotzur, “Constitutional Amendments and Constitutional Changes in Germany,”
Engineering Constitutional Change: A Comparative Perspective on Europe, Canada and
the USA, u. 131.

' p. Kommers and Russell A. Miller, The Constitutional Jurisprudence of the Federal
Republic of Germany, u. 86.

% Jen Woelk, “‘Germany’ in Dawn Oliver and Carlo Fusaro,” How Constitutions Change:

A Comparative Study, 149.

%% idt, 149; aeslsfii Markus Kotzur datedanain lunmgui anitusssiifosaewaishils;
Markus Kotzur, “Constitutional Amendments and Constitutional Changes in Germany,”
Engineering Constitutional Change: A Comparative Perspective on Europe, Canada and
the USA, u. 132.

166 Southwest State Case, 1 BVerfGE 14 (1951; ;I"d‘m@ Donald P. Kommers and Russell A.
Miller, The Constitutional Jurisprudence of the Federal Republic of Germany, u. 83.
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3.3.2.2 wanUsziun1sidausanvasuasglunszuiunis
AUy QAaNWUS

naFe Uasyene 4 Aeldiusulunssuiunsiavygfves
AUNUS °umﬁ’zgzu:(?lﬁﬁiéfizq%’mjw&’aqﬁduuémé’aEJ"“;"SmﬂmImaLa‘wmﬁnmq
nsidrusmdenesmadyiasiunaeidei® fufu msfldmusoy
vosmasgentulngsuanfivinuwesaniug (Bundesrat) lainae
Gumsimualinsiusisnganedesligndnduainaniiiuinuiuns
aviius vizsermuslidesldiueyiRananiiuinuusanitus vieens
unsfidiunulaensweasgluguuuunsinnuiugeursesnaula
$3AU (co-decision) Alei'”

3.3.2.3 wannsituguiityadaliluanes 1 vasnguune
Nugu

1A 1 suaqﬂ;]umaﬁugmﬁmuwé’ﬂmiﬁﬁ@ 3 1dn319
Fosnrmdiiudszninedgiudanney suldun ndnnsduasesdnied
Aaduuywe mi%‘u3@0'5'1?11/1%%198%5141,@u%aﬁlﬂawwazLﬁmLLaz
wanlUld wazauynduwesmsmsndedvituiiugiulumsldsiune

aa v L

MIRATYE)R MaUsMNT wasnana1n1s' dadlennluning 1 auant”

1" Markus Kotzur, “Constitutional Amendments and Constitutional Changes in Germany,”
Engineering Constitutional Change: A Comparative Perspective on Europe, Canada and
the USA, . 132.

% lbid., u. 132.

169 Jen Woelk, “‘Germany’ in Dawn Oliver and Carlo Fusaro,” How Constitutions Change:
A Comparative Study, 149

% lbid., 149.

" Article 1 [Human dignity — Human rights — Legally binding force of basic rights]

(1) Human dignity shall be inviolable. To respect and protect it shall be the duty of all
state authority.
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(2) The German people therefore acknowledge inviolable and inalienable human rights
as the basis of every community, of peace and of justice in the world.
(3) The following basic rights shall bind the legislature, the executive and the judiciary
as directly applicable law.
& Horst Dreier, “Human Dignity in German Law”, in Marcus DUwell et al. (eds), The Cambridge
Handbook of Human Dignity, (Cambridge University Press, 2014) p.375.
? Hasso Hofmann “Die versprochene Menschenwurde’, Archiv des offentlichen Rechts,
118: 353-377. 91303k Horst Dreier, 376.
74 Markus Kotzur, Constitutional Amendments and Constitutional Changes in Germany,”
Engineering Constitutional Change: A Comparative Perspective on Europe, Canada and
the USA, u. 132.
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" Helmut Goerlich, “Concept of Special Protection for Certain Elements and Principles
of the Constitution against Amendments and Article 79(3), Basic Law of Germany,”
1 NUJS Law Review 2008, u. 402.

16 Markus Kotzur, Constitutional Amendments and Constitutional Changes in Germany,”

Engineering Constitutional Change: A Comparative Perspective on Europe, Canada and

the USA, U. 132.

Ibid., u. 132; wiwestuiiferulananviudesunilii “aulifinumerls vfvesnu

ﬁav]ﬂ’éﬂ” (You are nothing, your nation is everything — Du bist nichts, Dein Volk ist alles);

Helmut Goerlich, “Concept of Special Protection for Certain Elements and Principles

of the Constitution against Amendments and Article 79(3), Basic Law of Germany,”

1 NUJS Law Review 2008, u. 402.

'8 Jen Woelk, “‘Germany’ in Dawn Oliver and Carlo Fusaro,” How Constitutions Change:
A Comparative Study, 149.FN23.

% 3m51 12a Lﬁmauiﬂaﬂgwmaaﬁuﬁ 14 June 1968, 11%3116a Lﬁmauhaﬂgwmaaﬁuﬁ
28 June 1993 llazu1nsn 17a Lﬁmaﬂﬂaﬂgwmaaﬁuﬁ 19 March 19561%@@ Rainer Grote,
“The Federal Republic of Germany: Introductory Note,” Oxford Constitution of the
World, Part 4. Reforms of the Basic Law since 1949.

177
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%0 Helmut Goerlich, “Concept of Special Protection for Certain Elements and Principles
of the Constitution against Amendments and Article 79(3), Basic Law of Germany,”
1 NUJS Law Review 2008, u. 402.

181 Jen Woelk, “‘Germany’ in Dawn Oliver and Carlo Fusaro,” How Constitutions Change:
A Comparative Study, 150.

% Helmut Goerlich, “Concept of Special Protection for Certain Elements and Principles
of the Constitution against Amendments and Article 79(3), Basic Law of Germany,”
1 NUJS Law Review 2008, U. 402-403; Christian Bumke taz Andreas Vokuhle, German
Constitutional Law: Introduction, Cases and Principles, u. 13.
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luafivisansil nsuilufiuAnsssssuyainaidunisdiie
MsfuAsesIIEsTIIYlvmdnUsE AunslasumsiBenomangmne
a8nafiUszaviSHa (the guarantee of effective legal remedies) fisusasl3
Tuans 19 25308 veenguuneiiugu dealiluaeansdidandn Sty
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183 Jen Woelk, “‘Germany’ in Dawn Oliver and Carlo Fusaro,” How Constitutions Change:
A Comparative Study, 150.

% Ibid., 150.

185 .
Ibid., 150.FN27.
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A1 20 VBNV
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% BVerfGE 30, 1 (24ff) phone tapping; BVerfGE 94, 49; BVerfGE 94, 115; 94, 116. Ibid., 150.
FN28.
T BVerfGE 109, 279; a¢i4l5Ad Ibid., 151.FN30. mwammmﬁ ﬂ’]ﬁLLf’ﬂ,“ULWNLmuﬂiuulaﬂaﬂlﬂﬁ
BNATUAINBIQYN LWamLuumﬂmﬂuwmmuwummm%ﬁﬁuumLLleGULW;JLmeﬂa'n
anadssafiumnensluly

" lbid,, 151.FN32-33.

% Article 20 [Constitutional principles — Right of resistance]
(1) The Federal Republic of Germany is a democratic and social federal state.
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(2) All state authority is derived from the people. It shall be exercised by the people
through elections and other votes and through specific legislative, executive and
judicial bodies.

(3) The legislature shall be bound by the constitutional order, the executive and the
judiciary by law and justice.

(4) ALl Germans shall have the right to resist any person seeking to abolish this
constitutional order if no other remedy is available.

190 Jen Woelk, “‘Germany’ in Dawn Oliver and Carlo Fusaro,” How Constitutions Change:

A Comparative Study, 151.

! bid,, 151.
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12 ey Thediglany, MeSuneininguanesgsssuyaUSouiiiou: Sgsssuynwosiy, u. 174-184,
193 BVerfGE 89, 155 (186) — the Maastricht Treaty case W BVerfGE 123, 167 — the Lisbon Treaty
case 91909l Jen Woelk, “‘Germany’ in Dawn Oliver and Carlo Fusaro,” How Constitutions
Change: A Comparative Study, 151-152.
* yayes Thadglai, AeSuieivngrnesgsssuySsuiiou: Sgsssuymeasud, u. 71-76.
¥ Jen Woelk, “‘Germany’ in Dawn Oliver and Carlo Fusaro,” How Constitutions Change:
A Comparative Study, 151;

19

" Helmut Goerlich, “Concept of Special Protection for Certain Elements and Principles
of the Constitution against Amendments and Article 79(3), Basic Law of Germany,”
1 NUJS Law Review 2008, u. 403.
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7 Markus Kotzur, “Constitutional Amendments and Constitutional Changes in Germany,”
Engineering Constitutional Change: A Comparative Perspective on Europe, Canada and
the USA, u. 133.

198 Southwest State Case, 1 BVerfGE 14 (1951); I‘Umﬁ] Donald P. Kommers and Russell A.
Miller, The Constitutional Jurisprudence of the Federal Republic of Germany, u. 84.

" Jen Woelk, “‘Germany’ in Dawn Oliver and Carlo Fusaro,” How Constitutions Change:
A Comparative Study, 152.

?9 Basic Law, Art.38 (1)

“ Jen Woelk, “‘Germany’ in Dawn Oliver and Carlo Fusaro,” How Constitutions Change:
A Comparative Study, 152. y .

22 J5im] nAseY. Masuindieiguasdnnganeumivy. faviadsi Ruiased 2 ngamme:
TAssnsisiagionansusenaunisaey AusdRmans MMW%VIEH&EJS??&JWWGWE, 2557.
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2% Markus Kotzur, “Constitutional Amendments and Constitutional Changes in Germany,”
Engineering Constitutional Change: A Comparative Perspective on Europe, Canada and
the USA, u. 133.

2% gehalsfin dymndnidestilueiiile mmﬁlmﬁuLau%’gﬁsiuyfgﬁaﬂénazLﬁﬂﬁﬂﬁﬂ%mmﬂu
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205 Markus Kotzur, “Constitutional Amendments and Constitutional Changes in Germany,”
Engineering Constitutional Change: A Comparative Perspective on Europe, Canada and
the USA, u. 133.

206 Jen Woelk, “‘Germany’ in Dawn Oliver and Carlo Fusaro,” How Constitutions Change:
A Comparative Study, 152.
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7 Markus Kotzur, “Constitutional Amendments and Constitutional Changes in Germany,”
Engineering Constitutional Change: A Comparative Perspective on Europe, Canada and
the USA, u. 133.

% Arnendment of 24 june 1968, BGBL | 709

2 Kemal Gozler, Judicial Review of Constitutional Amendment: A Comparative Study,
(Ekin Press, 2008) 1. 22.
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' Donald P. Kommers and Russell A. Miller, The Constitutional Jurisprudence of the

Federal Republic of Germany, . 58-59.
! Article 93(1)2; T,‘USG]@ Vicki Traulsen, “The German Federal Constitutional Court’s Decision
on Asylum Law” 39 German Yearbook of International Law 544 (1996), u. 546; aehalsiia
Kemal Gozler GN‘UE]ENLFW]’}’] IuUiiﬂ’1ﬂﬁWIﬂ?aiﬁﬁiiilutUMﬂi]ﬁ@Uﬂ’ﬂiJ‘UaUﬂ’lEJiﬁﬁiiﬁJU‘éU‘UEN
ﬂgwmaLLf’ﬂmemmmﬁﬁssuumuu mailfesunsessauiei “nuanganius” (Federal
Legislation) Smmﬂgﬂm&muf’ﬂ,‘uLW;JLMQJSESS?MHEW?EJ, Iﬂ’iﬂg] Kemal Gozler, Judicial Review
of Constitutional Amendment: A Comparative Study, 4. 22-23.

12 Gottfried Dietze, “Unconstitutional Constitutional Norms? Constitutional Development
in Postwar Germany,” 42 Virginia Law Review 1 (1956) 1, W. 3-5 wag 13-22; Ali Acar Sen
Wi ngmmwaﬁaaaamﬁ (a theory of natural lavv)IUim@ Ali Acar, Between Legality and
Legitimacy: The Case of Judicial Review of Constitutional Amendments from a Comparative
Law Perspective, PH.D. Law Thesis, European University Institute, 2015, W. 133.
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13 1 BVerfGE 14 (1951); Ussihuuisadildunsasisdeunguunganiusindanesgsssuugseld
Donald P. Kommers and Russell A. Miller, The Constitutional Jurisprudence of the
Federal Republic of Germany, u. 85.

1 P. Kommers and Russell A. Miller, The Constitutional Jurisprudence of the Federal
Republic of Germany, u. 82.
|b|d u 86.

216 paidideiunns 184 EUaﬁﬁﬁﬁmumiﬁ‘u’n’lLi‘EJ“ZN‘UEUEUG]’J’] mmmammﬁgwmwmmﬂ
LLummuwwsammmamammﬂmuw EJE]ﬂJllIﬂﬂﬂi”V]‘Uﬂi“LW@UWi@ﬁﬂﬂ@Iﬂﬁiﬁﬁiimumu"
meaiﬁﬁsiuummmLiamlmmaum UM 184%@?%555&1'14&1 LLﬁlﬂWaﬂ@lﬂ’NNﬂMiﬂ@i’] 184141]54?1
L‘UUﬂﬁLa@ﬂ‘Ug‘U(ﬂ ﬂﬁ’]’lE]ﬂ‘LJSJWN ﬂ’]aLWﬂLQ?J(F\E]FYJ’]&JMJJ’]EJWU@L‘ﬂuiuﬁnl,ilﬂsﬂaﬁaﬁﬂaﬂﬂﬁu@ﬂﬂi
1P 184;I‘U‘mr§] Gottfried Dietze, “Unconstitutional Constitutional Norms? Constitutional
Development in Postwar Germany,” 42 Virginia Law Review 1 (1956) 1, u 15-17.

M P. Kommers and Russell A. Miller, The Constitutional Jurisprudence of the Federal
Republic of Germany, u. 82.
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soun luad Article 117 %30 Equality Case 1953 A1asgossuuey

wisaviiusliszylusesuneduvesdiininu (obiter dictum) Fniudy
1 “mafidnaiinednaulinsudlufudusgsssugaunall Tnsends
1931 79(3)7 2% usimandslaiilonalditadeanfiinguiised fio msudly
WanFussssuyquisaniuslnenss nadntevils Selalliitadeuseiiu
Uy miLLﬁ'lsuLﬁuLam%’gﬁismézg%’w‘%aLLé’QGia%'gﬁiimému 11M31 79 (3)
vize i anuaunsevilinmsuAluiuifusgsssiyg anme 10 253Ad0s Uses
“Ansdruynnalunsindedeasisiulagaannouayinsauuin”
Tud 1968 wagladnisiaueiealudimaigsssuyauisaniusiund
madinilalngdn (Klass Case) ilad 1970 faagldinaniduidesioly?
3.4.2 mMsauaAnfasludernasgsssuysy
msiaueteldudvin ngmneudludfuninsgssayadnnieude
$goasuyny Wgnisfinnsanvesmasgasayywiaviuii o1afiatuld
Tu 2 Fesma Al
3.4.2.1 AIATIVEDUBIUNNTITU (Abstract Review)
119151 93 255AMEN 70 2 WagngnemaigEIIIYE 1A 13
U0 6 LM uunlvinne STUUASWIRANITUS AMESTUWRSWIALAST iSeau1Tn
aniunusegsuiamiusiuoulsitosndi 11u 3 dstagliuwiniu 237 au
813130LaUBATRlVIANASEITINYATINADUAINYDUMIE TTTTTUU VRS
ngsneudluiindusssssuyayld degatu afnsinildnsdw (Kass
Case) Sgunauasgieidu (Hesse) ladumiasinguaneudluinfinsgessyny

%18 Article 117 case vi30 Equality Case, BVerfGE 3, 225 at 234 (1953) §14fislu Donald P.
Kommers and Russell A. Miller, The Constitutional Jurisprudence of the Federal Republic
of Germany, u. 59.

21 BVerfGE 30, 1 (1970)

220 Vicki Traulsen, “The German Federal Constitutional Court’s Decision on Asylum Law”,
39 German Yearbook of International Law 544 (1996), u. 546 @eas5a 10.
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et axdiuléin mi%‘iﬁaﬁaﬁ@mLLﬁﬂiﬁaﬂquﬂﬁaaﬁu Fufuazdofiilade
Tuilymitgenew™

#21 BVerfGE 30, 1 (1970) [41-51].

22 a5i9m andsmy, FBRasanvesasgsssuy: AnviSsuiiunsavesmasgsssuyy
m'wﬂizmﬂﬁuma%"gﬁiiwzyiwa, u. 40.

“23 Donald P Kommers uag Russell A Miller, “Germany: Das Bundesverfassungsgericht:
Procedure, Practice, and Policy of the German Federal Constitutional Court”, Tu Andrew
Harding wa Peter Leyland, Constitutional Court: A Comparative Study, (Wildy, Simmonds
and Hill Publishing, 2009) u. 112-113.

224 Vicki Traulsen, “The German Federal Constitutional Court’s Decision on Asylum Law”,
39 German Yearbook of International Law 544 (1996), 1. 546 49330 10; BVerfGE 30,
1 (1970) [82-84].
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fifinslaueAfin13nII9a0UALYE UM 83 FETINY QRN MIBUALY
Wisfusgessuyyingnisiansanvesmasgsssuyny faagldnaniis
luvdedi 5.3 sioly
3.4.2.3 MIATIEBUAIFUSTIU (Concrete Review)
duNITIOUBIFUSTIU (Concrete Review) Aia dlARAIY
Turina LLazmaa'a‘UizLﬁuﬁzymlﬂé’ﬂma%gﬁiiwiyfu wihfinsaaeud
liwunsiauesudesnisiing wilasszuuuds Wuidesnsilidudn
mwaamwmmmLauaLsmlﬂmmai%iimumlmm
3.4.3 vouswalunisnsiasou: lavn SULUU uaENTEUIUNTS
AaTEsTTHYRsanusIg1ualun1sitadeninuveusie
Sgosauynasngineudlufiuiuigssugg Moludiion sUsuy ua
ﬂiumumimmg‘wmaLLﬁlﬁULW:ﬂme%ﬁiiuumlmzzs
Tudadom T¥msudlufufussssuygyasdiandnnizding
filsioraudluasuuvadlanannns 79 (3) uasdifeussifiundnlunnad
fdirgnisfansanvesmaigsssuyy Tudsuuuy maigsssuyauas
nvaeUi Msulvdgssauams 143 (3) dadennne 79 (1) Adavuali
maudlufisidusgsssuyaiosssyogisdnudovidoliiudn?’
wimasgossuygdaldinensiaaeuluninszuiunisin msuily

Wandusgassuyadulunuunns 79 (2) ideserdedesdiaunn 2 Tu 3

225 o,
iﬁﬁiill‘um 11%91 100 'Jiiﬂ‘wu\‘i LLauﬂ{]Mll'l'&JﬂWaiﬁﬁiillum 11511398 1 ’Jiiﬂ‘VﬁN Twgunara

IUWﬂaWWU%ULLa”V}ﬂT“UUﬂWﬁ ‘mwmi:’mmmmmLaua‘ﬂmmm ﬂgwmwa”hmauﬂm
mﬂmaLLmmaﬁﬁﬁﬁuummamaiﬁﬁﬁmumim aghslshin semufinisiauedewnudomieil
mamwmim’lﬂm foadiuin ﬂg]‘wmamvwlumiauaaﬂﬁuawwwﬂummwmaummaiﬁﬁisuumma
nsauedewmudeed Sehendululdenn wiruduldldmednmsin
® Klass Case, 30 BVerfGE 225 (1970); Iﬂimﬂ Donald P. Kommers, The Constitutional
Jurisprudence of the Federal Republic of Germany, u. 128-129.

*" BVerfGE 84, 90 (1991) [126-127).
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UnUtyelAsEaTIuuey 1m0 93 953ANTE Te 27 Usenauiupfn1snsiveaey
ANUYBUAIUTTOTTUUNVDINYYAUNY (gesetz) BU 011 AANYMINY
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afnnznsIusnslnainde® afnguaneatafinng®
ARnrsnEMIRuMaresyana® deueyuilai lunsdiiiulidaudei
nsvvaumMsRsangneudluiudugssanglidulunaduneui
Sgossuumyruall lngmeduiudewnuing 79 (2) Aasgossuysy
gouidnaifdadedn mamsnguuneudluiuinigsssuyydase

Sgossuula™

228 Basic Law, Article 93 [Jurisdiction of the Federal Constitutional Court]
(1) The Federal Constitutional Court shall rule:

2. in the event of disagreements or doubts concerning the formal or substantive
compatibility of federal law or Land law with this Basic Law or the compatibility of
Land law with other federal law on application of the Federal Government, of a Land
government or of one fourth of the Members of the Bundestag;

Act on the Federal Constitutional Court 1951, § 13 The Federal Constitutional Court
shall decide

6.in cases of disagreement or doubt concerning the formal or substantive compatibility
of federal or Land law with the Basic Law or the compatibility of Land law with other
federal law, upon request by the Federal Government, a Land government or one
quarter of the Members of the Bundestag (Article 93(1) no. 2 of the Basic Law),

22 BVerfGE 106, 310; 91909ty Stephen Gardbaum, “Pushing the Boundaries: Judicial Review
of Legislative Procedures in South Africa,” 9 Constitutional Court Review 1 (2019), u. 5.

20 BVerfGE 120, 56; 919919h Christian Bumke wag Andreas Vopkuhle, German Constitutional
Law: Introduction, Cases and Principles, 4. 521.

1 BVerfGE 125, 175; anabu Stephen Gardbaum, “Pushing the Boundaries: Judicial Review
of Legislative Procedures in South Africa,” 9 Constitutional Court Review 1 (2019), u. 6.

22 BVerfGE 125, 104; $1901slu Christian Bumke wag Andreas VoRkuhle, German Constitutional
Law: Introduction, Cases and Principles, W. 521.

3 Kemal Gozler, Judicial Review of Constitutional Amendment: A Comparative Study, . 60.
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3.5 AANMIATIVEDUNTSUA LUNLAN TS Ty ™
3.5.1 AaAn1sanilalnsAnyt (Klass Case)™

[

$§59IUYEY 1949 1957 10 53R MATUTRIN “Avddiuynna
Tunsfnsedeastiatulaganmuneuazinsauuiay azazifiafile”
Tuifouiigueu 1968 lafimsudlufisidusssssuyy 1 10 255aa09
PAAN “N13ARaNSAINaNIanTEinlalngofguan NNy alR
wisnguane” Taeifiudnludnuissslonin “dnisdrdadnsdangn
Duludieundomannisiiugiuvesnisunasesuuuiasvszunsdlag
visomsmssegvidemnusiunswisaviusSpnienass nqvanesinaiena
Unyeldll Lideaudsliypma “dgnnsenuans” lansufisnsdinans
fana 1l uagliunuiinalnnismununsiaaeulagaia lnonaln
nsnsaseUlngafnIienIrnssEiUTes (auxiliary bodies) fiumsdlng

%:ﬁsﬁﬂ’] 236

poaNRoUdMIAY S§anlan3gUaRn1sR-unsnues
Auaulusnmne Tuswild wazlnsauuimu (Law on the Restriction of
the Confidentiality of Letter, Post and Telecommunications) vﬁaﬂ{]wmﬁ
s0e5UAT1 10 TBsngUINEUgIL (G10) 13 Aenew 1968 Liorvun
F188LLDUARNINNINTT 10

fgunauasgiertu (Hesse) lidudfoseliifinisnsaaoumiumey
Fu5gETINYALUUUNsTINYRINusneul Lyl A gs Ty yuas

noMaEaniusINAIun15IA-wnsnusInuauluanning Tuswdld

24 umaﬂﬁLLUaL?Jummej”mqw’Lwﬁa?ﬂaLémi; Jurgen Brohmer, Clauspeter Hill and Marc
Spitzkatz (Eds.), 60 Years German Basic Law: The German Constitution and its Court Landmark
Decisions of the Federal Constitutional Court of Germany in the Area of Fundamental
Rights, (Printmate Sdn Bhd, 2nd edition, 2012)

* BVerfGE 30, 1 (1970); atuuuadangu 1Usag Walter F. Murphy uaz Joseph Tanenhaus
(eds), Comparative Constitutional Law: Cases and Commentaries, (St. Martin Press, 1977)
U. 659-665.

% Kemal Gozler, Judicial Review of Constitutional Amendment: A Comparative Study,
U. 56-57.
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TugdlndiAssfutu naudfimnuuazinnguanesuiumidldoy
ANTINNIN193TETTNYALAEATIRBANASEETTIYYIN nvuEdedaty
fanan Tasesgssauyaiuiu™ idesnmaudlufiafndgsssuyauas
nguneRanan s uasnilalnsdin a1 1dusuavesnnznssignIs
Sasyitsganusiats dlddrunama Tneftyanadegnanileilasuudsds
masnilssiananusedislawas laidneu Tuvas videmendsitinmsdsduld
nuue Yeilovaaedlin suduthmnevesmssnilasell Avisduiugu
yoIuTsgnnIsnuifausiunaninguaneldtedu®

masgssauynliidedesenzuun 5 de 3 1doei1 MauAluiiady
FP5ITNYEY 11991 10 33509 LiTRseuns) 79 (3) uarngyunganiug
Tananilesdiulvg lidnvSeudewiasgssuyey Immalﬁlﬁmqmaﬁﬁaﬁ

Tudowiu msfiemusnem 79 (3) du msfesiinnuoguaumse
Hutesniuilandniily Fsdedhiianiludnvugiiazdunisdide
srunasganlunsudluianiuigsssyguihesduUssiuiifedeat
%é’ﬂﬂ'1iﬁugmﬁflﬁ’cgmaﬁga%mymﬁmum 1199179 (3) 1 faiunava
Hlvtinnsenidnuannisnig o 171'Lﬁuﬁugmﬂm%’gﬁiim@uazmiamﬂm
SpwiamsidaasalagiBmsusludfianinigsssuygy™

nsliteadnsdusimihiidunsesavsianmunuma Lidasendn
Msutaens1ue Lesannlddnmsimunlitiesdnsdededudasy
(wonandneumsdadudtsulingrune) uasusadalnsdganiidin

7 BVerfGE 30, 1 (1970) [41-51]

%% BVerfGE 30, 1 (1970) [52-70]

%% BVerfGE 30, 1 (1970) [82-84]

0 Walter F. Murphy lag Joseph Tanenhaus (eds), Comparative Constitutional Law: Cases
and Commentaries, U. 662.

! 1bid., u. 661.
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v fimuauaseaeunslisiuatinaiunuma Selinisnauas
AUNSIE8IuN95s SuluaszdrgoamannisuuanensgIuIanan*?
wonantl Slsfumsasndadvslunmshefunflosmanusing 19 (@) fe

pg13lsn “miammLLﬁxU%’UI%UMﬁaqug’aLLfﬂmLﬁmLﬁu%’gﬁsﬁm@
fanamdeadunsimueenauay ieitieauazifinnwlunszuunis
gAsssuUnAazanunsanluaiuaNnsIRaeunIsldeIuIanananale
otetiosfian nendsniinislduasmsdnilsinanldduanamie

gnenidniad”*” anlumaddiiadedn nsiindvsduyanalunisinse
doanstanuiieUssleriizoarnudunsvessguuliasilindnaaiaay

Duagwd™

¥
aa aa % 1

dunaimsidesiedien 3 viuluediddatasein nisudludfisda
Sgsvsuyauianandadiennas 79 (3) wszdeidumsazidindniniai
Juuyud™ wazdnsendniifsy wannsulsensdiua waswanusziu
vasypratignazdndviiadnmlumsihnitugaa uayléinnsidng ma
(mannsdesdnenn) Tddsuulaniomuomnns 79 (3) Tiumnsns

2 Donald P. Kommers, The Constitutional Jurisprudence of the Federal Republic of
Germany, U. 128.

* Helmut Goerlich, “Concept of Special Protection for Certain Elements and Principles
of the Constitution against Amendments and Article 79 (3), Basic Law of Germany,”
1 NUJS Law Review 2008, u. 408.

244 Donald P. Kommers and Russell A. Miller, The Constitutional Jurisprudence of the Federal
Republic of Germany, u. 747; lutssfiuil Helmut Goerlich 9o duneri “uifhaslslaonndos
fuundafuazanunsuaifiudednueagsiesgessuyaudlufindy udmasgsssuyyides
draunnfldodedesduiludrundydd fAnnulduntyafdnauavas uazdagodled
NsMIVANATIIARUlALFNE mwﬁ"&ﬁqmmﬂ%’mmms%ﬁaLLé'ﬂé'”; Helmut Goerlich,
“Concept of Special Protection for Certain Elements and Principles of the Constitution
against Amendments and Article 79(3), Basic Law of Germany,” 1 NUJS Law Review 2008,
u. 409.

2 msfesedeanssprinaywdii Hunssuiunsiiiuyudldsus funsu Seusda lasnses uay
movauedluFULUUNITNA N5IT8U Warn15nTevil L‘f]ua’auwﬁﬂumismumiﬁmmqﬂaﬂmw
Jufendeddagmseiudniedmmntiunged; TUsag Chiistoph Méllers, “Democracy and Human
Dignity: Limits of a Moralized Conception of Rights in German Constitutional Law”
42 Israel Law Review 2 (2009) 435.
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3.5.2 amAganun1sufsuiiaunieldnisdansesvasluiion
(Land Reform Cases)

Tuthanaflannmlsdendnasesfuuausosuilng fusensening
1 1945-1949 thu ¥fimsBaiiiuresussmasnnnsseutuasdiiaduayu
WUINBINTIAUNT (Nazi sympathizers) Tnglafinsaneamaunuuag
laifavslunisgrssainietiosnfinema Afumatigndnduvenasu
NIWgaU (a property trust fund-Bodenfonds) FadumilIuTinununs
Ipfinsdnasnfuwdandn q Wungonly uasdruivdenanodunindau
10935 erommniduressemaeesuiingTueen® AAuAinsBaly
vosdguarihunufizulasanamlvdendanduiuiundmiduaues

NUNUsTneLeasulne I upanae R >’

# BVerfGE 30, 1(34) (1951) §viislu Nicolas Nohlen, “Germany: The Electronic Eavesdropping
Case”, 3 International Journal of Constitutional Law (2005) 680, U. 684 \H405509 22.
" BVerfGE 30, 1(1970) 919814ku Helmut Goerlich, “Concept of Special Protection for Certain
Elements and Principles of the Constitution against Amendments and Article 79(3),

Basic Law of Germany,” 1 NUJS Law Review 2008, u. 409.

“8 Charles E. Stewart, “Decisions of Foreign Court: Land Reform Decision — German Federal
Constitutional Court, April 23, 1991”, (1991) American Journal of International Law,
Vol.85, 690, u. 690-691.

“ Ibid., 1. 691-692.

*% Donald P. Kommers and Russell A. Miller, The Constitutional Jurisprudence of the
Federal Republic of Germany, u. 316.
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avnmledenld daudgmindwesiduiigndaazléfuFuamaun
viselaitiu Udeelssganuoossududinaula luowanyssiiiusng  wanil
Iegnimuslidudunilwosemsdyysmmniwesud warldinisudl
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“enuillenaasundasliuesnisunsnuesingay” (the inreversibility
of interferences with property)”!
3.5.2.1 ARN15U3UdiAY 1 (Land Reform | Case)?
Wvesfiauiigndaluluseninafiannmlulennseunses
funaurdonoman 14 melddudfemndmaeigsssuyy ievely
Aa3geTTuY Ity undnyalavianenn s lusyUyaiRausdyasimea
(the Unification Treaty Act) fiUfjiasmsaudinuiigndaluiiteusunnels
msaseunsasesluion warnsuAluiuiAn3gssIIYe) 11T 143 Fanam
asenms1 79 (3) Wesnidumsnsnludmindauresyanalaglaid

a

nsTeAmawudusTuty axledvsuywerunuuing 1 anslu

[ I

NINGFUNNNINT 14 ATLNUADAITEERYUIEVENILLINGT 19 Tnee
WANALRNTUAINTTETTUYYVDIITANINULINTY 207
AR AaNNsAasgeTsYdnaulneuRendwiliendsemnd

N95FEITUULY MEsNaRasialuil

#! CharlesE. Stewart, “Decisions of Foreign Court: Land Reform Decision — German Federal
Constitutional Court, April 23, 1991”7, (1991) American Journal of International Law,
Uu. 692-693.

% BVerfGE 84, 90 (1991)

% BVerfGE 84, 90 (1991) [70-93]
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%’gﬁisug@,u’ﬂmﬁmammmw 143 (3) Gadnefado 41 unis
au%é’agﬁyﬁamﬁL&JasuﬁLLazﬂg%mamﬁﬁmiau'ﬁé’mmﬂﬁgu fladnse
1w 79 (1) Aitwualvinsudludndusgsssuyafensevilasngmane
ﬁszqasm%’mLL%’adﬂé’LLﬁ’lw'%alﬁLﬁmLﬁmuwﬁ’fgfﬁmu%gﬁﬁméig dlosan
1M1 143 (3) T ﬁiéfLLﬁlﬁuLﬁmamumﬁfmﬁa%’gﬁﬁiw@ 1851 14 fiuses
avslunindauuaznisnuiuedmBumindusogndla wesiidufios
unamznaiiesesiuteifiaaiefidegudanounisninenyiad iy
dunilavesigrauyn®™

uananiy Z‘huﬁﬁyﬂﬂd’]ﬂﬁufﬂ‘uLﬁlu@u%}ﬁﬁiiuyjﬁy
151 143 (3) Fusesvdnmislifuiifuiigndaliuaiveadiuazdnde
wes 79 (3) videlidu Myvssfuiidesiiansan Wesmnusznisusn
msBaninddenarifiatulutied 1945-1949 deutuiigssauynilicy
10 1949 Usgnsfiaes Sgessuynillifnadunsduasondomingu
nmsBaninglasfeialszina Tnglanzegeds msdaninddingn
lugae 1945-1949 filanseiinlageinUszimegasuilngiusen mnus
nsgvilaganainleien n1sgansnddadilneglulungiuiasgues
aviiusanssusTLeTull lagUsensgavng ydnnsiuTsuSenaAsuulag
¥nnunas 79 (3) ildTnadunsdunsesdvivemaidionsesiuan
N3N57NDI3FANYIR éhamaﬂf VANN1IANT 9 911951 79 (3) 398 la
gnnszmuInnslaidsiunsndaundaly®

254 BVierfGE 84, 90 (1991) [126-127]: lutsziiiudl Charles E. Stewart sadadansin AATESTINLLY
wosshufimnuuuuuntes (saving interpretation) nanafie winundyeifnd o aunsafiau
Tiaenndeiuszssuyla uwﬁ’z:gﬁjﬁﬁgﬂaaﬁ’ﬁﬂwawﬁmwﬂﬁéﬁ'fmﬁia%’gﬁﬁm‘@lﬁ gouliion
‘ﬁ'ﬂ%’gﬁﬁm}]&iy; Charles E. Stewart, “Decisions of Foreign Court: Land Reform Decision—German
Federal Constitutional Court, April 23, 19917, (1991) American Journal of International
Law, U. 695.

#° Kemal Gozler, Judicial Review of Constitutional Amendment: A Comparative Study,
U. 60-61.
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3.5.2.2 ARN15U3Udiau 2 (Land Reform Il Case)™

ARtAUITasNARNTURsUTIRY 1 umsSomndmessessangy
vosvesinuigndalulfuen ngmineeyiAnisausdyaismea
WwosHivaeNInT wasmsudluisFnSgssTIYRIIRT 143 (3) Tasie
11031 79 (3) wmzazLﬁmmﬁﬂizﬂauﬁjugmsuawé'ﬂm'mLamamﬂﬁuaﬂ
YAAAANLLIATT 3 LWi’lz%’gamawﬁuﬁ‘LLﬁ’FaLﬁu@ﬁgﬁsmym‘immﬁaﬂﬂﬁﬁ?\
sewinm$ndauiigninlasefnUszimaeesuing fusenuazningdu
figndnlutisiignaseunseslneannmleion™

masgessuunlagufendunenmTamndninan™ wima
Wi vanenuduenatazrannsinudenuuiRleeldidusssuniy
11091 3 HuduniimemdnituguresmugisTa@nsyfulinumng 1
wazans1 20 Sudundnmsiugrumsssssauynfasudlusuidas
Alenuns1 79 (3) Ay winesy 79 (3) Aladunadunisiudilvudly
1dnN9na 9 Flananaiae MuAlufAL3EETIIYYLRT 143 (3)10UNAN
msUszanunaUselevivartoitunToewng 4 lagsjmsnelinisesans iy
wosiiulszaunadss TuniswsassnhsednUszmagesuing fussniu
annleenreunihiilsng anamledentusundnnsi marueni
wesifudedlinsgnunsziiiousef Audigndelurisnisunasoses
annleion Jadumgliausdygsufiwesuiiinsivuaulouie
Rerfunsrunngauiiunnsistuseninsiinuiigndalasannmleden
Turhs 1945 - 1949 uasPuigndnlnesgiwesuiing Jusenlutianannems
1949 nsglaenanidilenisidenyualeslifimnduannis Falidase

%% BVerfGE 94, 12 (1996)

" BVerfGE 94, 12 (1996) [51-56]

5 BVerfGE 94, 12 (1996) [118]

29 Charles E. Stewart, “Decisions of Foreign Court: Land Reform Decision — German Federal
Constitutional Court, April 23, 1991”,(1991) American Journal of International Law, . 692.
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20 “nrsUURT Livnisuiudsnaddy ui el
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3.5.2.3 ARNMSUUARY 3 (Land Reform Iil Case)*”

A5osisaassadumemveadivesiduigndalusening

NANAINULEUDNIA

nsaseunsouredlsienldflondwiniivesigiiieitos aivilmalnases
asgauvaiueddueniles Snafvidmaunasesuisaniuseniios Fadu
AFomndsemasgsssuyny®® Wesnnuleuienslifuiiauiigndnly
Ufsulngannnleienlusening 1945-1949 patszyliluausdynn
VAU SFUNIRTINV ALY wazlneianzegeBa nswdly
anFusgeTTgey 11991 143 (3) 1y dasesnng 79 (3) Ssrseunguiimdn
NYVINETAUTENATENINUTENANIE NS IETTETTUURY 11951 25 FUTDS
IngndnnisanSuesyanaiagdadamdnngruneaiausendszning
Uszaluszuunguunemeluvessesiiu fufu mshifufinuiasdo
ansgddnUsenmIvimemdnngrineaiiaussmdssriasemaninng
SusauazAuAsasdnslunindduvasynna™
FasgossuyyiaiuslasuRionduiitaduendfomndd
Tnelinnnain™ udn3giilinniaa (Open state) sanas 25 tu “Tna
vhliesAnsvesigeesuil fosufiRmunganesenineUsemeiitnayni
aviudanssnssiesuil wasfewmdnfedilvinilungmneseninaseimne

60 Donald P. Kommers and Russell A. Miller, The Constitutional Jurisprudence of the
Federal Republic of Germany, u. 747

°! BVerfGE 94, 12 (1996) [107]

%2 BVerfGE 112, 1 (2004)

® BVerfGE 112, 1 (2004) [42-49]

** BVerfGE 112, 1 (2004) [56-59]; Donald P. Kornmers and Russell A. Miller, The Constitutional
Jurisprudence of the Federal Republlc of Germany, u. 316

23 ma’mmammwumwmmmuLLEN 'J’ﬁ]’]im’ﬂ mamsa mmmmm Maﬂﬂ']’]?,JNﬂWWUEN
smaamumwaﬂﬂgumamsﬂiymmsuwmﬂiymmu LUUE'JUMUQSUENNWWS’] 79(3 1/1‘581&1
EJISU’JUQQEJLLG]LQW’]JJ']G]‘J’] 25 ey mmw ﬂ’]E]SU’]EJGU’]\‘1ﬁlu‘UBﬂﬂﬂa‘lumwu;ﬁ’]u%']ﬁﬂﬁiiuuﬁiyl
mmﬁwwa; BVerfGE 112, 1 (2004) [155, 158]
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Fananiivihle Ssanuwisaniudivinfoannguaneiiievivlvingvane
srmUssinalinateruluszuungunenieslu wazmniinisd iy Ades
fnaenenld wogiiddny Tuunsd esdnsvesipwesiuiinthidossdy
TngmunesenineUsemaluveutienishaveseny dnsiiudy
nszvilaeiganeussma? og1alshn msgmgRavEluningauilfidu
druntlongrnerinlssmdssrinsema viemnauyninu ATl
Tuavilisginthiidesiunindaulyindudguziinusiogndln®
A Donald P. Kornmers wa Russell A. Miller fatedansin

“masgessuyylilldesuisnouussuiiifemndsisin ndnisiilinnta
Lﬂumwuwawaﬂmi‘wumuwlmmmsmwﬂmﬂasJuLLilaqlm Fadu
Sndnuainasgorsuyauag 79 (3) vidol wiliusfeeudululy
fimaszpensumesuied Wesnduferitedtlussiudindn 2

3.5.3 ARAEIRUNMSVEAAY (Asylum Cases)

ngMNEugIL 1R 16 355AF03 Usglunaes Taydfiidn “YARAT
anUsesimUsemslasmguavnamaidiesdiansiiagise” Tnedldtmun
feulala 9 1 LLaus'hsm'%mi'«avLﬁ’fluﬁﬁmimf-ﬁ’wagﬁaLﬁuiwﬂstﬁ q Ty
Falimeatemanmadlestusessunaaniussuuann mnvegnufids
fuofianunsaflesaiunasedls uazdslidvsiazveriitindunistingm

(%
a Vv

Tusswineseraining Tnsuasgifuuiiinegiiniidamiinuas
AldIesusndunisasenienisfiesimnluniszunsguiaea sty
Dudunn® 1wl 1993 Falddnsudluiiudnsysssuyny Wuuns 16a

Muuardnnaikazaulun1sueany

66 Donald P. Kommers and Russell A. Miller, The Constitutional Jurisprudence of the
Federal Republic of Germany, 1.317.

*" Ibid., 1.316.

% Ibid., 1.317.

6 Vicki Traulsen, “The German Federal Constitutional Court’s Decision on Asylum Law”,
(1996) German Yearbook of International Law 544, . 544.

70 Vicki Traulsen, “The German Federal Constitutional Court’s Decision on Asylum Law”,
(1996) German Yearbook of International Law 544, u. 545.
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AT 162 2530l SusesdvElunsvelfuvasyanatignusyiin
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UseMsmemnnan1ansiiie usssaaadladnindvadaingny nanfe

1 [

yarafidumadssmmsesudiinussmaroluil ldfansluniside
Usgnaume Usemafiduaundnussnauglsy videussmaduiinduna
aigé’q;zywﬂqaLﬁ]ﬁm’j'}é”mamuzﬂgﬁa (Geneva Convention Relating
to the Status of Refugees (GCSR)) LLazaué’mmﬁm%muwwuLLViaEJI?LJ
(European Convention on Human Rights (ECHR) ﬂ{]‘mmmuiumﬁ%a
UszinAbu ) fanan uenantdmuyaRamanE anassEnENN Ty
Iﬁwmﬂmmnafmumﬂ%’lmImsﬂ,maqmmmmﬂmwamﬂgﬁmwma
wmsmsfana’’ videdntiovil analienadedunsestansniilvitinisdei
fuodfveanuantsemald®” lunst Ssaniléudlufufudgdoda
NSEUIUNSVEAAY (the Asylum Procedure Act 1993) iierinun
T8ALBEATOITULINTT 16a AINE?
3.5.3.1 afiuszmAiawuiivaande (safe third countries

Case)””

fuodforndinuazenidviufafumahunisuazesaisdy
Tnsddu gnufiasaivedfe Felddudfomniniedgsssuyyse
ARSI TR UIsEnIS

" Article 16a(2):

Paragraph (1) of this Article may not be invoked by a person who enters the federal
territory from a member state of the European Communities or from another third state
in which application of the Convention Relating to the Status of Refugees and of the
Convention for the Protection of Human Rights and Fundamental Freedoms is assured.
The states outside the European Communities to which the conditions referred to in the
first sentence of this paragraph apply shall be specified by a law requiring the consent
of the Bundesrat. In the cases specified in the first sentence of this paragraph, measures
to terminate an applicant’s stay may be implemented without regard to any legal
challenge that may have been instituted against them.

21 Vicki Traulsen, “The German Federal Constitutional Court’s Decision on Asylum Law”,
(1996) German Yearbook of International Law 544, u. 545

" BVerfGE 94, 49 (1996)

" BVerfGE 94, 49 (1996) [94-122]
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(%
= 1%

Woenu ealaliaunungsindsesimeananuilasndeinme

Uizmﬂmﬁayﬁ’zyzmﬁqﬂa'naﬁwﬁqaﬁﬂm%ﬂﬁﬁuﬁﬂizﬁﬁ%hjdﬂﬁa@ma?ﬁyﬁa
ugsiglasgnislneusnmanmsaounudt fuedsedinaradesiiosgn
Usgiinusemnsmunamineveste 33 ¥ed GCSR vieli viieidesilazgn
NN Qnading maaﬂﬂgumalfma&nﬂﬂ%uuwwaaawaummLﬂuuuw
m1ute 3 ECHR violy ﬂgwmamfﬁaﬂﬂmwumammmﬂs%aﬂivmmw
Uaensy maLﬂuﬂizmmmmiwwaﬂumg 18 NEraIl igam%iéﬂfzj
@aﬂﬁf\]Lﬁmwﬁmuwﬁﬂmm%ﬁﬂﬂ (normative determination) wenaNTi
malininreUANSAANUUNUYLANINTY 163 155Ac09 TllAUAS NATIAD
nstusanuenysemelagndu (immediate deportation) #58n15UfHas
lailidnusena aldifalofiudmodfoasgndsianduludsina
fanuiaonde uazarlilitaduuinsdliyanadsnanazgnasinduluss
Ussnmagumadedsamaduiiienudssioniaenduvesan s
alildfunsdiflffamnudanuin yaradanarufumadigesian
Usemmduiiuaendte uaziid1dy maUnasesfinslnamununsiadoy
uaroanfdafunsosians oy wlived sevhiinlusesudlddniy
nsdffldmafumananussmaiaiivaonsofnan’™
Tuuszifiunnuveuiiesgsssuyyresnisudlufiafy

[y

$355sUYR 1M1 16 T masEsvsuu iademesfenduii’”™ msdiin

o9
a

andfiazadedinan ldandadniaianuduuyed ivsemaiiui
avslumsasedlfudiuniesdniniaruiuuyed weeldlfasias
vidaufininesondnnislienvazifiowazivasuntaslivesdnsuyvevy
Snvnadafiléddndendninsy esnmslidsnduluiuileidomanis

" Vicki Traulsen, “The German Federal Constitutional Court’s Decision on Asylum Law”,
(1996) German Yearbook of International Law 544, u. 548.

76 BVerfGE 94, 49 (1996) [248]; Usziinluafdulngmadnaulneidoaendus uifiuiasediu
AUAMILATLUULELS T:1, 6:2, LAY 5:3.
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flanuituaendowintu’”’

3.5.3.2 anUssmAdumsiiuaenie (safe countries of
origin Case)’”®

1M1 162 253AEN WUAT NIt munTIeTeds
Felasfiugruuenguing meufoalumsdeiulingmane uavanwinly
mensiles awnsaagUldegauudnd lifinsussinUsemamnenisidles
wionsasneisen1suiReddlduyedvioannounnulunywdlusy
aenany dudugiubineudn yswdainsgdenarilalagnusydin
Uspmns Suustnanansniiaueneuvdnguingatindeiodulivguil
1931 wignusesinlsemsaemeranianisiiios™

fuoAsrnnindeseudsgnufasiuedde ns1znin
gndndndulszimaduniafivasads uld1 msdangudenaiinig
WA 162 153AANN TAFBTFIITUYRY WAENINSINUTERRUTEMITNNY
Maileafin1un®

AasgoTsuyataduando msizwiudn Sganndisnna
NmdnnasitazivuanedeUssmaiumsifiaudasasofanale
vnnstmunsedelsiveusnesgsssuyy mafausnmuuaTIaaeuly

YDNAINTIU DIANTENIUNATDILALAIAEIEINITONTIVADUANINUDLINDT

21 Vicki Traulsen, “The German Federal Constitutional Court’s Decision on Asylum Law”,
(1996) German Yearbook of International Law 544, 1. 548-549.

?™® BVerfGE 94, 115 (1996)

o By a law requiring the consent of the Bundesrat, states may be specified in which, on the
basis of their laws, enforcement practices and general political conditions, it can be safely
concluded that neither political persecution nor inhuman or degrading punishment or
treatment exists. It shall be presumed that a foreigner from such a state is not persecuted,
unless he presents evidence justifying the conclusion that, contrary to this presumption,
he is persecuted on political grounds.

280 Vicki Traulsen, “The German Federal Constitutional Court’s Decision on Asylum Law”,
(1996) German Yearbook of International Law 544, u. 550.
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Husrensdl 9 168nde? uenanid wes 16a snaniildtase
11951 79 (3) Bnere™

3.5.3.3 AfNszUIUNTIYRAABvag Inuda1301n1AB Y
(Airport Asylum Proceeding)®

11971 162 13308 Sryelidn Tunsdininsseauvesanei
wazlunsdidu o Jeiweliflyaniefiansanudivlalngdiedlidya
nstsduliinmsmaiieflazenidnnisintinvesuedsveaasgnasiuld
Fansnlaomald Arewdleddeasduegasusaisatuanuvousig
NYVNILVDININTNITAINGTI VBUWANITAIVANATIAARULALAIARIQN
Sfinle Afnduierzasnistaduatagnifiniasle eaziBnves
NANLNUTA ) mmf:%ﬁ’zgijalﬂuﬂgwmam

ymlalnauniafunisisaunduursesisEdanluiiGe
Tnelsifmnauesn Iibudesmentsiiauiu uazgnuiies wgnindluan
aunduilosonanisiiansan wnliflesnfirermaUnaseuasiuveingos
Hnsrdteriiinlueesdl GiammaﬂﬂmaqﬂﬁLaﬁﬁ‘fwaﬁyﬁa wndaladu
AN IN93eTTUYLY

masgssayylnodssenduy™ ladedn avdfiazletu
Msisaiegnutiusssu (Right to be heard) mu3gsssuyey 1ns1 103 (1)

! bid., . 550-551.

22 BVerfGE 94, 115 (1996) [102]; ludssdiuanns 79.3 # mailadelneufonduy

%83 BVerfGE 94, 115 (1996)

% In the cases specified by paragraph (3) of this Article and in other cases that are plainly
unfounded or considered to be plainly unfounded, the implementation of measures
to terminate an applicant’s stay may be suspended by a court only if serious doubts
exist as to their legality; the scope of review may be limited, and tardy objections may be
disregarded. Details shall be determined by a law.

> ynussidiu sndudsuiiumnureuieSgsssuyauennas 36 ssean Ustloah wissg el
NSEUIUMTASE Aadnduinveuriesgsssuynmenzuuwdes 5 de 3; BVerfGE 94, 115
(1996) [180].
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Usgnsusn mIudluifisiAusgsssuyny 11es 16a 259A7
lsidnsassosauynaam 79 (3) dananailililuadnisuedse - Ussne
fiauiuaenste (safe third countries Case)™

Usznsiiaed Uwﬁ@zﬁ;’aLLmﬂgwmaﬂizmumi“ua?:ﬁaiﬁm
VoUdsHesFETINYR MNTENNT 16a F5IAAlInaRTdaunganTiay
AAUAT ﬁwagﬁﬂiﬁﬁyja fanwuzmuls

Usgnrsiiain Answdnlueesudifunistansafiose
ffinnwidsfiandududimiesinafiesass Ssnsenandvidndn
o dunsditllliidusemaduiusnuionsasiieenuenyssinely
Mevds uazAaunasesifid1unafieridedein dheunasesfinnudtii
Asedlifiya gndeanielinseuuisngmuneviely

Usensi1d easgssayaazhiiiluumsnugsnnsideds
Fonguinevesmaunases Huudifunsdfimaunasesdlalmimdnun
ﬂ']iﬁ::Jﬂiaﬁwﬁﬁazﬁyﬁaashqgﬂéfaq ieflagfaumdnnguineuas
AsEUIUNSRISANAR W3eralaIdadedaLNaaslnna1net e tnuds

3.5.4 AAn1IATIaRTIUUNNB e laen1aides (Acoustical
Surveillance of Homes Case)**®

ngvanefiugIu 10 13 Susesndnnisasdiadldves

)289

LArEanIU (the inviolability of the home gﬂLLﬁlﬁULﬁmaﬂﬂmgwma

286 Vicki Traulsen, “The German Federal Constitutional Court’s Decision on Asylum Law”,
(1996) German Yearbook of International Law 544, u. 552-554.

%87 BVerfGE 94, 49 (1996)

88 BVerfGE 109, 279 (2004); ﬁwLnJammé’&nqwaﬂﬁﬁﬁﬁ]ﬁaﬁIﬂim@ Tony Weir ({ua)
https://law.utexas.edu/transnational/foreign-law-translations/german/case.php?id=658
dhiadletuil 12 nsngau 2563.

289 Basic Law 1949, ArTicLe 13 [INVIOLABILITY OF THE HOME]

(1)The home is inviolable.
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LLfﬂmLﬁuLﬁmgwmaﬁugm 26 flumy 1998 lunssaaudnssann™
witiUszifufianidstuinnegisseana® anuh “dilderiasieetiomis
seladududeasdeiiin yaravidldnsgyhnuia Tnslanigeeieds
o1wannssuoussiszylilungrune masiadseygelildiasesile
wadamadsafionisnisesnaeudnildutuiideldn dfesasddy
Igviiiney il eUsslenilunisilesafinsviiia drmnd Bnsdu

(2) Searches may be authorised only by a judge or, when time is of the essence, by other
authorities designated by the laws and may be carried out only in the manner therein
prescribed.

(3)If particular facts justify the suspicion that any person has committed an especially
serious crime specifically defined by a law, technical means of acoustical surveillance
of any home in which the suspect is supposedly staying may be employed pursuant
to judicial order for the purpose of prosecuting the offence, provided that alternative
methods of investigating the matter would be disproportionately difficult or
unproductive. The authorisation shall be for a limited time. The order shall be issued
by a panel composed of three judges. When time is of the essence, it may also be
issued by a single judge.

(4)To avert acute dangers to public safety, especially dangers to life or to the public,
technical means of surveillance of the home may be employed only pursuant to
judicial order. When time is of the essence, such measures may also be ordered by
other authorities designated by a law; a judicial decision shall subsequently be
obtained without delay.

(5)If technical means are contemplated solely for the protection of persons officially
deployed in a home, the measure may be ordered by an authority designated by a law.
The information thereby obtained may be otherwise used only for purposes of criminal
prosecution or to avert danger and only if the legality of the measure has been
previously determined by a judge; when time is of the essence, a judicial decision
shall subsequently be obtained without delay.

20 Yusag anudusnvesmsudludufndgesayydesilu Jutta Stender-Vorwachs, “The
Decision of the Bundesverfassungsgericht of March 3, 2004 Concerning Acoustic
Surveillance of Housing Space”, Vol. 5 No. 11 German Law Journal (2004) 1338,
U. 1340-1343.

" piifinnsAaduiuinn Wesn vnwesiueeindyiunisasdindvislurnuduegdiud
wu msdnaFesinildlutilugaund uazsionn lufuunuiwesuing fuson lneds19du Stas;
I‘Ll‘sm@ Nicolas Nohlen, “Germany: The Electronic Eavesdropping Case”, 3 International
Journal of Constitutional Law (2005) 680, U. 680.
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aounlutfoungeniaudifeady ladnisudlui uiy
Uszanan)uungianansanaue1gy1 (Code of Criminal Procedure-
Strafprozessordnung (StPO)) Ma’mmmi%ﬁamﬁaﬂﬁmmw 13 (3)

‘5, -'-N' ] IS (3 ‘ﬂ' QI a a
vaanguunefuguAunlelng Inedingussasdiioiiuyss@nsnn
Tun1sUsIUUTILBIANTOTYINTIY 819 1K1 100c (1) no.3 LAy
mimiwaaumuamLLaJ[,-ﬁaauuwﬂLaaﬂ,umwamu umisuumummm
AenfuesdnseIvgInIsukar U IANNANA BT UALTUAYEISs
1o 11msn 100 (d) (3) mssuitadunerundngiuluad wies1 101

v al Y val <, 292

wihflunsudsgnandudming <8

Tul 1999 glasunansgnuanmslignunadgnsdiil 7 aulaau
M3eanimesgsTsuugaesatu Takdain msudluiuiungraneiugu
1091 13 (3) IadengraneiugIy 11ms1 79 (3) wazuszuiangming
ToNasuANeII (Code of Criminal Procedure-Strafprozessordnung
(stop) 11031 100c (1) no.3 Tastonguuneiugiu luusziiuazilindnaes
A unyednung 1 aszddyuiardnnsazidedlivesananu
AILLINT 13 MR 19 (2) @ndazlasunisiBeisinisezilinanslag
DIANTANAMNNINT 19 (4) Wazdvdnaglasunmsiansananegalusssu

ANUUIATT 103 (1)%*

2 Jutta Stender-Vorwachs, “The Decision of the Bundesverfassungsgericht of March 3, 2004
Concerning Acoustic Surveillance of Housing Space”, Vol. 5 No. 11 German Law Journal
(2004) 1338, . 1338-1339.

* Ibid., u. 1339.
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AASToTINYMAtEMTUSARAUlAgNRAIFItNN 6 fiD 2
Borh maudludufungrneiiugiunns 13 (3) lidasenng 79 (37
Homnudnnsduasidadlfvesevanuiudeuloanandndnaes
aranfhusyud fadu uyudvnaudedansluiiuisududu @ sphere
of intimacy) AnanunsaaunudeasFessnauswesulilaglifos
nsehsgasinanaenslo ﬁuﬁéauqﬂﬂaﬂf&iamuuﬁami?‘%amﬂu@iaaﬁu“;lu
dwshunn 9 sewieyana dadudedududensfauyadnnmueaan
wiyepasananaludiesasdeilinsginmuiin Msaununsewinae
fugafitessuaiinvesu waryaraduiluilingda 019 nuneannu ney
visave Tuiiufidusnunn 9 4 anSaiuynnaraarn (right to privacy)
goudadufioua uagiglionnazunsnussudiiuluiiieusslowilunis
USUUTINO W INTIUARLD”

Tughunils o19ueslédn 1ns1 13 (3) udlulmidasendn
dnmrsenuduuyed mneeugelisgdunsniesiuiidududiuyena
puviannssuasidadlivesanzaniudina ognelsin masgsssuyey
Feathannndunesin 1nee 13 (3) danan e unaunssanilududiay
prngrnslewiglureuaiiaenndasfundndniadauduiyud
Fananindy n1saen; anile uazdufinnsaunuilinauvesynna
Tuanzanulaglfiedesflododidnnsoindiu eniansdifiozdn
ansedAnuisEvSayaraluUTUNT LN 9 (the core intimate
area of privacy) fanan wazenadinsdillavdia msiznisaununves
yanasguonwilousuniidudiusunn

msaunuuenmdeusuniiudiusaun 9 uliieduly
p1anUinAAYANTY MAABRuNIATTiANNAAT ousUNTA 9z

% Nicolas Nohlen, “Germany: The Electronic Eavesdropping Case”, 3 International Journal
of Constitutional Law (2005) 680, u. 681.
**Ibid., u. 682.
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Failldmsaumniintuluusuniidudusann q finan dedlidnse
vandnarinnuLyud ™

puunyednuinns 1 floannn 908N sAANUUNURYeRSToTIIUN
thuauesianuegnaduszsuy Waenadostundnmssudulasadaiugu
ogalsfid MsAmusgsTIYRRTuLAlufinEY efiazasiaaeuin
nsudludfisdudainandasondnnsiiuguisusesiilumas 79 (3)
vsslaithy Fesenuuntadiudluiuindusassanuniugisudu
Tassanssgsssuyey Msfigamsidssiianninrumag 13 3) Audly
Tniliaenadasfundndnininuiuuywd Tnsusneenduassnsd
ey Fadunsfimnuilignies Wunisanneusziuaudfyves
wdnnsiuguaueng 79 (3) Ihudsaedosdiolumsieny wild
Fodrnlunsuiluasuniasigsssuyausiesidala®

luvszisiuil Nicolas Nohlen dadedanafiunaulasnniy
msfienunes 13 (3) fudlulndvesmansidssirsnndy liaenndos
Auavanwaldnwsvesunlgd insizuntygansnarluladaiuluu
Aoygalidrinunsnussansarnyanaluiavaniuldias nainsdes
Frannluadlalianisnsfanuwuulassaiefon Welrundydfudl

WILFLSEETTHUYMINAT @0AARBIAUNANNITHUTINYDITTET TR

 Ibid., u. 682-683.

21 Jutta Stender-Vorwachs, “The Decision of the Bundesverfassungsgericht of March 3,
2004 Concerning Acoustic Surveillance of Housing Space”, Vol. 5 No. 11 German Law
Journal (2004) 1338, u. 1339; Nicolas Nohlen, “Germany: The Electronic Eavesdropping
Case”, 3 International Journal of Constitutional Law (2005) 680, U. 685.

%% Nicolas Nohlen, “Germany: The Electronic Eavesdropping Case”, 3 International Journal
of Constitutional Law (2005) 680, u. 683.
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UYWOINNLIAT 1 wagmanniseuaziiindllnveanan unuimg 13 (3)
wzastulaglisnannidmihiivesssfiafiniesflodidnmseting
diodens dnils wartufinmsaunulimourosyanaluianzaniu Téi
Tunsdiuuniidudushunn 4 waglunsdusunitlddudusunndndn
Auveuiwaiiinam 13 (3) eygelinssyinld edsdndeunns 19 (@)
avidiaglifunisiunsesiagesdnima uaravisiazlésunsfiansaneeng
Husssumuanas 103 (17 Tunsil masgessuuglianizaniaun
Wousiquiou 2005 Tudnfiunsudlufisifuszinangvaneisiiansan

v ¥ U v = 2200
ﬂ')']ll’e]']iyﬂ&[ﬁ/iﬁa@ﬂa@ﬂﬂU‘Waﬂﬂ']i‘Vlﬂ']ﬁ')'Nl’J

a o/

3.6 Yodunnvasgive
AasgeIsUYLeaIulAveNe 81Ut INTIvERUS T U AN L

Ay
[

LﬁNLﬁﬂJ%ﬁﬁﬁMéﬁy’ N4 9 ﬁ%’gﬁiimémﬁlﬁﬁmiﬁa%’maaémwﬁaEJNLL%’&%
Tneie “Setndf” dudlufmfungraefiugudessassuyny u
“nguang” lugy LLUUMﬁQﬁﬂ’]a%ﬁﬁiimHQL%’]@’JU@&JG]E’JR]&@UQ’J’]&JSU@‘Ué]J’JEJ
Sgossuyala Wi WeRving3nu b idwmdnnsiusngluundnyaatsuns
1M1 79 (3)

sunamaludesiinsounguiinisnsnaeuludsguuuy nssuaunis
LLazLﬁ@%’]%@ﬁgﬂ’wﬂaLLﬁl“ULﬁuLau%Jgﬁ’iiméﬁg agnslsAn Saluimedingdld
madasadeunsruunsuilufianduigssayalaensauarlunii

d’lJ 3% 1 aa o o 1
AFIRERULLRIN Mandsliineitadsdn Tanaunsy 79 (3)

% Jutta Stender-Vorwachs, “The Decision of the Bundesverfassungsgericht of March 3,
2004 Concerning Acoustic Surveillance of Housing Space”, Vol. 5 No. 11 German Law
Journal (2004) 1338, u. 1345-1347.

200 Nicolas Nohlen, “Germany: The Electronic Eavesdropping Case”, 3 International Journal
of Constitutional Law (2005) 680, u. 681.
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dsfiaulannifnafuafinsnsaseunisudlufisfasgessuysy
uwianiusanssnsgeesuiite mansaseuidemuesnsuslufiuda
$gs9auyn MmangiemianuigsssiyausluduAndlidadendnnns
e o AayaAlilumnns 79 (3) viedntenils mafarundnnise
AuN1997 79 (3) aeauau Ineiedndudesnyiu Jssadlifiauludnues
fazidumsdrinsrunasganlumsudlufisdnsgsssyey

nsfifafiufsed Yaniv Roznai sadedainerin matwestuldinnsgu
mismaﬂﬁaﬁméj’m%uﬁug’m (fundamental abandonment standard)
namAe MmauAluiuifnsgs YRRz dnseanms 79 (3) Sotlerniidnueoe

SYLSIDTUINAEANNANNTAUINTT 79 (3) Aruaid ™

201 Yaniv Roznai, Unconstitutional Constitution Amendments (United Kingdom: Oxford
University Press, 2017). P. 221.
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Yoyandsnliannsoujiasidiasfesgsssuynunisasisasy
worlsnilifinstunazldvifuegradumensifiotuil 8 N WNIAY
A.A. 1996 ﬁaﬁﬁﬁu%’gﬁiimézgﬂimﬁﬂim817{Lﬁm?ijuimamit,ﬂ?{awhu
fsudunnitgaatunilewedan’

wilausigaemmssud 17 laufsaeamssud 19 Uszine
LL@W%ﬂﬂg}Iﬁlzmﬂ@E‘J;ﬂ’]EJI(;fﬂ’]i‘Uﬂﬂié)\‘iLLagﬂ’liﬂWﬁ‘U@Q%u%ﬁuﬁ’lrﬁ’mﬂ’J
Fmaduazdingy deliiesinenszuumadnululssne uidwiie
nsunasedludnumuzveinsuusenazUnaseanldiienalalviuny
worliuidlulssmaenuiadoulmimanisides’ uinisiedeulm
WieGenFesuaznasiliiinsivdsuniassmalugnmsunasesluszuey
Uszansulaefginadituogredefossubunainanamumenenslunis
L%'ﬂﬂ%aqLLavLﬂﬁaulmsuaaﬂa'uﬂ’ﬂé’mamsLﬁaqﬁﬁ%qﬁwﬁaﬂc’{’fw'%a
gndsmnsnaentimessuil 1990° ognslsfinnu maawamaamimaauav
nanady Tuedadesng @ massugiadiangnisBuseestudy
HuUnAsedlvingsANTsising 4 1nndn 26 wesa Wandldmnsulun1siasan
soseailedaainedgessuyaatiutinsnduazinlugnisensieigsssuyay
atfunnssiolu TneluTui 27 wweua.a. 1994 Sguiavesinumnguanine
(Last Apartheid Parliament) léfasususymeld$gsssuyaatuianim

Jessica Piombo, Institutions, Ethnicity, and Political Mobilization in South Africa
(New York: Palgrave Macmillan,, 2009). pp.1-4

Wwwegov.za/about-sa/history

Tsakani Ngomane and Constance Flanagan, “The Road to Democracy in South Africa,”
Peace Review 15, 3 (2003). p.267
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sufudgdnvaiiuandiiuisanuweismneuddsasainanudauds
medin wazthlugnsaisigsssuyaiivdevaoudsmliiduniafen
vuiugruvesaranuasldlunends’
SgsauynaiivdagiudugnindasanffdydRildsunsdends
Tnonssanuszanay Weuil 27 wwiy a.a. 1994 Tagandfvayes
mwmmwi%ﬁiiuuwmsimﬂsaumﬁﬁsiuummmnmwwﬂﬂumsw
WUl 4 (Schedule 4) 621&m‘wuwaﬂﬂﬁwumuma@i%ﬁiiuumbmau
34 Ysen1s mumgﬂuw%aag sULUUNISUNATEY NMTTUTOUALALATEN
AvsduiiugiuresUszmnay naemsnluaininuasznisdunsesdvuay
s mluvneena sadansiudenuuliindeela 9 Anu sy
waduieslasnssainnsdainsgsssuygatudinsnaeldnimie
srufusgninedesng q feaded’
4.1.2 laseafreamensidiasvasuansnila
ansnsausguensnlanelasgesssuuy atul ae. 1996 Unases
meldszuaulszaniulnelaeiuszsnniumilulszyuvesdy uazuisn
nsunaseseondudamninnng 531 9 Jauin ﬁaﬁﬂisﬂ%’émwaﬁﬂlma
nelulseimantsesnifuaudie laun eernsdedfdygd oeins
FEUIIMT UaredAnIiienaInis’
aqﬁﬂiﬂﬁaﬁaﬁmﬁamaqﬂizmﬂLL@V\I‘%ﬂﬂéfﬁ?m%ﬂImaiamﬂ%’gam
Tnglusganazgnuisesniduassandosiiazviounisunaseduguuuy
a15130usy loun anEunus1ugs (National Assembly) Usenaulusg
aundndanannisdendeesUssrsudiiongsaus 18 U July sauvisdy

Joh J. van Tonder, “The Salient Features of the Interim Constitution,” in South Africa:
Designing New Political Instittutions, ed. Murray Faure and Jan-Erik Lane (California:
SAGE Publications Ltd, 1996). p.12

Act NO. 200 of 1993: Constitution of the Republic of South Africa, 1993, Schedule 4.
Government of South Africa, “Structure and Functions of the South African Government,”
[Online] Accessed: 2 March 2020. Available from: https://www.gov.za/about-government/
government-system/structure-and-functions-south-african-government
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350-400 A IngaanTnanfunus e siiasymihivdnlunsasnguane
wazeuauNITYnuessguialndulununnudenisesuszmvu
LLaz%a@j’LwﬁLmuuﬁuszammiauﬁgﬁu 57

dwsvanidnanwmils TPeBonegradummamsiausiusiussd
UnuMAUMaR (National Council of Provinces)® suusgneulumeussni
plimuﬁiéf%’ummiq&u’amm%’wi’mﬁm q WranvhuiflumneifddRie
funsosselomivesimipvesnu sauviedy 90 au dsaundnits 90 auil
WUNINEUNUYRITIV TN 9] i1 9 Fminmelumansunasesdinas
10 AW’

Tudruesheudmstu Usssuisuiaesssiumidugiusdszae
vorligUIIwarUszvvessslundoudu Tnegflastumdsasiumis
Uszsrunsuildardouduaundnvesamifunusugsildsuidenain
an{unu g IuarRoIwuMldaenIsA A TuNgMIBEeER
vas¥gsauynmania sl indavesant lunsil Usssmunsufianden
yarafvuth i usessesuiBuinas A Sguusitunsuaumilann
AUNTNANEWIUI YT kavenadionuAranguaniIIuILliiuaeAy
WrangsaswmisluanzSguuesitevmiilugiugiheuims e
MIENIATIAUNUITDIUTETWNTUARNARDY AUAN I UNUT YT AB
ANFeAIUIRIIaE 5 U warliaiunsannssinunusfnsaiuiunin
goasgla

dmsudienannIsiu 1R 166 YDITFIITUYY MAMUATIAY
Fumaly Insudadudadu ¥un masgsssuyny (Constitutional Court)

Constitution of the Republic of South Africa, 1996, article 42, 46, and 49
ﬁ’]LLUa%‘@SEJﬂG]Wll‘ﬁﬂi’lﬂ{ﬂ‘ui’]Uﬂﬂuﬂmzﬂiiaﬂ%ﬂﬁﬂﬁﬁmﬂ am;ihmumwgs sqmﬁ 24 oq
asuransiundlUAnyInnu 15315300 wasniseausiuilonunsfinw a @a1515053
wensnile wihil 17

Constitution of the Republic of South Africa, 1996, article 42, and 60

10 Constitution of the Republic of South Africa, 1996, article 83, 86, 88 and 91

9
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Humafifiewnageaalumsfinsanfimnwessaainavaefifeuies
fUSgoTIUYEY AAVISInigean (The Supreme Court of Appeal) {ura
Tussuumagfsssniifiennagegn lnsariuiarsanianzaiiignevssal
wnanmagednsevils Aags (The High Court) Yimihfifiansanaiil
anueusdudnugiiliannsadudunsinsunlasmaitegludi
sl sl AAENRENTEALMBLAILNINIAGNS 9 Wazdallmadiiley i
U Fausany madinu madends wazmaniBenadudiuniaes
Anagasne Tneratusii (Magistrate’s Court) forfumaszudnsanluszuy
amesUszmALenEnl usoaniSuaessedy A madusmiluszdugfina
fefiansananzaiionn warmadusilusyiuin fguavaniludiuus
wazauoIgn"

4.1.3 ANA3FTTUYUNESITUST

ma%’gﬁﬁwzysuawisLwﬂLL@W'%mﬁlﬁﬁ?uLﬁWﬁuuugmmmﬁmaﬂ
A e sesdnagamstusiioduasesrudungunegean
Y99355550Yey UnUo9mnudeinisuessungutos wazAuaATesdns
%uﬁugm” %wzﬁaqLﬁuaqﬁﬂﬁﬁﬂ'aéﬁgﬁuwimgmmaqmwwafmwmsJ
suilusssumAvesdssavuyriwensnila

mMsdnasismasssssygygnussbilusgsssuyydansnatul
A 1993 Tnglunng) 98 vesigsauyafananiimunliinisdads
mai%ﬁiiuummﬂﬁuﬂaulﬂmaﬂiwmumai%ﬁiimum LAUTAUARINIS
AasgeTIIYYEN 10 A vhuihiiiosanusmesnafnaansfifisdes
fusgsrsuyy Tnsanizluesasnisandadviduiiuguissssuyy

" The Judicial authority of the Republic of South Africa, “The South African Judicial System,”
[Online] Accessed: 2 March 2020. Available from: https://www.judiciary.org.za/index.
php/the-south-african-judicial-system

2 Kierin O’Malley, “The Constitutional Court,” in South Africa: Designing New Political
Instittutions, ed. Murray Faure and Jan-Erik Lane (California: SAGE Publications Ltd, 1996).
p.75

a1dneumIago Ty



199980 T0dEA IO U I ST TSR Ve 9T TSN AU Y
MINTFETIUYYUINTI9010419NTINE WSANTIY 2560 1IMT) 256

FusoarANATed N1ITARETLIURNEIUIVRIBIANTANUTTSTIUYEY Uay
MINTIVABUATINYDUMETTOTINUVDINYMUEA o) 138 ANaToTTUYRY
sggnensuliigunandiaenenUyaalilusgsssuyavintgy uay

o

Altadevesmasysssuyaioduiiaalneyniuliussrivunazedng

(%
Y [

Naanevesignealunnu’

Ly va

Meldundyadunst 98 veefgsssuygdinsInvuali

UsgswsuiiludidenUszsuuazgainismasgsssuyynendaini
Usnwiiunisanusing o iifeades neyaraginazdswhumislugainis
% ¥ Y I~ Yal o a a ¥ t&l a a
Aasgesiyldassoudugidyuiuensnild uenantl Usesunsud
o 1 = ° aa o ! awva Y oavy
fagdondangainisdrselilunsaiinainisuanldaunsaujufntiiile
dneg™
U = [ U a Y a =
nszvIuNIAndanlnsuausualunsandulalinulsesiuisu
wutgnaeinuundssgessuygadulminie IneUygaliluuns 174
Y9a3gssTuyaRUul A 1996 wavnelasgsssuyaatulndiiemi
NSANUATEVRINAINITANESTETTNYLII faINISANaTTTuYaTY
gasinuvisegliniiay 12 ¥ viseaundgainsvinuliuazengasy
70 UU3ysal Yuegiuinssesnanlaunianoy wasagasaiumidleaiiies
NzdrIiL” warlunsiansanessani avsesinanishidesndt 8 au
] 13 aa o & Y] v & aa o a1 [y
T uasfnnugitads Flaevluudy nainisns 11 auagitladeansiuiu
TngazRansananneuenasdundnuazayldiinseentdsiansunnd'®

B Act NO. 200 of 1993: Constitution of the Republic of South Africa, 1993, article 98

' Ibid., article 99

> Constitution of the Republic of South Africa, 1996, article 176 (1), “A Constitutional Court
judge holds office for a non-renewable term of 12 years, or until he or she attains the age
of 70, whichever occurs first, except where an Act of Parliament extends the term of
office of a Constitutional Court judge.”

' Constitutional Court of South Africa, “Role of the Constitutional Court,” [Online]
Accessed: 3 March 2020. Available from: https://www.concourt.org.za/index.php/
about-us/role
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neldaning 167 vessgsssuyalanmualimasgsssuyadu
mageanvassemagalisunavthinuanuiidmualuses 167 (3)
lsun msAteduessnrdiiietoriusgsssuynlnenss vioiladuessaad
Suladedimnanieiusiunsimnuriensusulisgsssuya videidundi

Y] [ 1 [

fnsladeanunediuuntygfvesngranesuiinnudfyneasnsnsy

A o

wazdfedlimasgssyaitady

YRR

g.jl lel v Y o = o o/
NUNINT 167 (4) ENVLWm‘mummLsummmf\]Lawwmaﬂmaigﬁiiméiy
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138071 masgessuyniannalumsseiudefininssninamiigiuessy
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Lidaglusgivvsemavioseiurasdululssiuiiedesiuigsssuuny

Tiilud0tn UL 10903AN 3OS LITIOIIANT TR IANANTRURIY
Sgossuynuesngneiioenlaeiganivielasesdnsunasesdusieadu
f9sanANuvaUiesgeTINyveInsuAlu AN gsTTIYY uas
AnsandfesiifentestunisiesindganvioUsesunsufduman
TumsUfdamthiinamsgsssuyaivun

dmunmeesnsruNinsanaity Swiamhiuasnszuau
firsanvesmadgsssuyaiugniuallunguanefuguassatiu ¥
STOTTUYLYLMIANTITUTTUONTNLA A.A. 1996 Loz UomMuUUAMATESTTLNY
(Rule of The Constitutional Court) asiufl 31 na1Al A.A. 2003
Tned3gssauyayazyimindlunisimunaniuzuazsuaminives
masgosmyalunmei duiformuniianeanBenlubesding
LazAMUANIEUIURsUlUTIEazden

Tnevhluud afazidgnisiansanvesmaludtesnsdifey Tiun
Fosmausn lunsdlfifinisgvssaldidaduvesmags (High Court) vie
A1AENSINIgaan (Supreme Court of Appeal) Yeannafides fenistleanse
semaigsssuylivimihiifumageyielunisiansanaiidesain
ANUISIUYBIRR Tesyaitan Aensdifivinenagsldidedelringuane
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2 Constitution of the Republic of South Africa, 1996, article 73 (2), “Only a Cabinet member or
a Deputy Minister, or a member or committee of the National Assembly, may introduce a
Bill in the Assembly...”

?! Constitution of the Republic of South Africa, 1996, article 74 (7) (a), “A Billamending the
Constitution may not be put to the vote in the National Assembly within 30 days of

(a) its introduction, if the Assembly is sitting when the Bill is introduced
(b) its tabling in the Assembly, if the Assembly is in recess when the Bill is introduced.”
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# Constitution of the Republic of South Africa, 1996, article 74 (5), (6), “ (5) At least 30 days
before a Bill amending the Constitution is introduced in terms of section 73(2), the
person or committee intending to introduce the Bill must

(a) publish in the national Government Gazette, and in accordance with the rules
and orders of the National Assembly, particulars of the proposed amendment for
public comment;

(b) submit, in accordance with the rules and orders of the Assembly, those particulars
to the provincial legislatures for their views; and

submit, in accordance with the rules and orders of the National Council of Provinces,
those particulars to the Council for a public debate, if the proposed amendment is not
an amendment that is required to be passed by the Council.

(6) When a Bill amending the Constitution is introduced, the person or committee
introducing the Bill must submit any written comments received from the public and
the provincial legislatures

(a) to the Speaker for tabling in the National Assembly; and

(b) in respect of amendments referred to in subsection (1), (2) or (3)(b), to the
Chairperson of the national council of provinces for tabling in the Council.”
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2 Ibid., article 74 (1), “Section 1 and this subsection may be amended by a Bill passed by
(a) the National Assembly, with a supporting vote of at least 75 per cent of its
members; and
(b) the National Council of Provinces, with a supporting vote of at least six provinces.”
* Ibid., article 74 (2), “Chapter 2 may be amended by a Bill passed by
(a) the National Assembly, with a supporting vote of at least two thirds of its
members; and
(b) the National Council of Provinces, with a supporting vote of at least six provinces.”
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» Ibid., article 74 (3), “Any other provision of the Constitution may be amended by a Bill
passed
(a) by the National Assembly, with a supporting vote of at least two thirds of its
members; and
(b) also by the National Council of Provinces, with a supporting vote of at least six
provinces, if the amendment
(i) relates to a matter that affects the Council,
(ii) alters provincial boundaries, powers, functions or institutions; or
(iii) amends a provision that deals specifically with a provincial matter.”
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% Ibid., article 74 (8), “If a Bill referred to in subsection (3)(b), or any part of the Bill, concerns
only a specific province or provinces, the national council of provinces may not pass the
Bill or the relevant part unless it has been approved by the legislature or legislatures of
the province or provinces concerned.”

o Ibid., article 74 (9), “A Bill amending the Constitution that has been passed by the
National Assembly and, where applicable, by the National Council of Provinces, must be
referred to the President for assent.”
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* Ibid., article 79 (1), “The President must either assent to and sign a Bill passed in terms of
this Chapter or, if the President has reservations about the constitutionality of the Bill,
refer it back to the National Assembly for reconsideration.”

» Ibid., article 81, “A Bill assented to and signed by the President becomes an Act of
Parliament, must be published promptly, and takes effect when published or on a date
determined in terms of the Act.

20 Ibid., article 79 (3), (4), and (5), “(3) The national council of provinces must participate
in the reconsideration of a Bill that the President has referred back to the National
Assembly if

(a) the President’s reservations about the constitutionality of the Bill relate to
a procedural matter that involves the Council; or
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(b) section 74(1), (2) or (3)(b) or 76 was applicable in the passing of the Bill.
(4) If, after reconsideration, a Bill fully accommodates the President’s reservations,
the President must assent to and sign the Bill; if not, the President must either
(a) assent to and sign the Bill; or
(b) refer it to the Constitutional Court for a decision on its constitutionality.
(5) If the Constitutional Court decides that the Bill is constitutional, the President
must assent to and sign it.”
2 Constitution Seventeenth Amendment Act, G 36128, 1 February 2013
% Adem Kassie Abebe, “The Substantive Validity of Constitutional Amendment in South
Africa,” South Afircan Law Journal 131, 3 (2014). p.679
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% Executive Council of the Westemn Cape Legislature and Others v President of the Republic
of South Africa and Others (CCT27/95) gawtind 204
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% Premier of Kwazulu-Natal and Others v President of the Republic of South Africa and
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*" United Democratic Movement v President of the Republic of South Africa and Others
(African Christian Democratic Party and Others Intervening ; Institute for Democracy in
South Africa and Another as Amici Curiae) (No 2) (CCT23/02) geuthil 12
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%8 Constitution of the Republic of South Africa, 1996, article 167 (4)(d) “ Only the constitutional
court may...decide on the constitutionality of any amendment to the Constitution ...”
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4.4.1.2 n1sNasaAN3a9"

Tunsiasandidesiidanlneusysnsuiy Usssu

[

ANasgsIIUYeY (Chief Justice) asiugimuauwwiniandnlunisiansan

ANAS2INNUSEs LIS UALAUNAIT Taglun1sAUALLINIINTS

» Ibid., Supra note 24
0 Rule of The Constitutional Court, article 14 (1) and (2) “ (1) The referral of a Bill in terms
of section 79(4)(b)...of the Constitution by the President of the Republic of South Africa or by
the Premier of a province, as the case may be, shall be in writing and shall be addressed
to the Registrar and to the Speaker of the National Assembly and the Chairperson of
the National Council of Provinces...
(2) Such referral shall specify
(a) the provision or provisions of the Bill in respect of which the President of the
Republic of South Mica or the Premier of a province has reservations;
(b) the constitutional provision or provisions relating to such reservations; and
(c) the grounds or reasons for such reservations...”
“ Ibid., article 14 (4) “..Upon receipt of the referral, the matter shall be dealt with in
accordance with directions given by the Chief Justice, which may include a direction
(a) requesting the relevant Speaker or the Chairperson of the National Council of
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Yowolenansifisfniiierunliussnounsfiansanmuifiuauans
uonantl UszsumasgorsuyadeiisnunafinsGonlimssanadiesiiendos
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4.4.1.3 mairAItadyuasnavasAnItady®

Tumsviditiade Usesrumasgossuygazudsliinainis
uiazaudnviiAddadudumuuniuisuiiiouiu wazyaneuaniudoy

Provinces, as the case may be, for such additional information as the Chief Justice may
consider to be necessary or expedient to deal with the matter; and

(b) calling upon all interested political parties in the national Parliament or the provincial
legislature concerned, as the case may be, who may wish to do so to make such written
submissions as are relevant to the determination of the issue within a period to be
specified in such direction.”
Constitution of the Republic of South Africa, 1996, article 167 (2) “A matter before the
Constitutional Court must be heard by at least eight judges”

42

“ Rule of The Constitutional Court, article 14 (3) “Political parties represented in the

national Parliament or the provincial legislature concerned, as the case may be, shall be
entitled as of right to make written submissions relevant to the determination of the
issue within the time specified in directions given under sub rule (4)”

24 Africa, C. C. 0. S., “Role of the Constitutional Court.”

* Ibid.
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4.4.2 nszuruRarsanlunsaifisundnanifunusug sdeinas
Tudarasgsssauey
dosrnnaudludufngessyyonsamaueninlituasies

gnvhadlusUuuumessstydh dak Seegluswnavesanifunusug s
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4.4.2.1 ffiav5du3os

$TOTTUYYLINANSI5UTT A.A.1996 Avualiluanns 80 (1)
Taundnanmfunusivgssnnulidesnimilduauvesanndniidey
annsaduiesromaigsssuynylrnsvasunuvoufieigsTye
yossgUnyaAuslufinAnsgsayy e

% Constitution of the Republic of South Africa, 1996, article 80 (1) and (2) (a), “(1) Members
of the National Assembly may apply to the Constitutional Court for an order declaring
that all or part of an Act of Parliament is unconstitutional.

(2) An application
(@) must be supported by at least one third of the members of the National
Assembly...”
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“" Ibid., article 80 (2) (b) “An application must be made within 30 days of the date on
which the President assented to and signed the Act.”

8 Rule of The Constitutional Court, article 15 (1-4), “(1) An application in terms of sections
80(1) and 122(1) of the Constitution by members of the National Assembly or a provincial
legislature shall be brought on notice of motion supported by an affidavit as to the
contentions upon which the applicants rely or relief and shall be lodged with the Registrar
and served on the Speaker of the National Assembly and, where applicable, the Chairperson
of the National Council of Provinces, or on the Speaker of the provincial legislature
concerned, as the case may be.

(2) The notice shall request the Speaker and, if relevant, the Chairperson of the
National Council of Provinces, to bring the application to the attention of all political
parties represented in the relevant house or legislature in writing within five days of
the service upon him or her of such application.

(3) The application referred to in sub rule (1) shall be accompanied by a certificate
by the Speaker of the legislature concerned that the requirements of section 80(2)(a)
or section 122(2)(a) of the Constitution, as the case may be, have been complied with.

(4) The application referred to in subrule (1) shall also specify-

(a) the provision or provisions of the Act being challenged,

(b) the relevant provision or provisions of the Constitution relied upon for such
challenge

(c) the grounds upon which the respective provisions are deemed to be in conflict;
and

(d) the relief, including any interim relief, sought.”
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Formuamasgsssuyyden 151u(5)- (6) Idtmuatumey
Tumssufiunsifiefiansanddesvesaundnanifunusugsliin deud

AaALIUNTEUIURNTANLA o) AaazssToliiuszuzal 15 Tutluus

¥ Constitution of the Republic of South Africa, 1996, article 80 (3), “The Constitutional
Court may order that all or part of an Act that is the subject of an application in terms
of subsection (1) has no force until the Court has decided the application if
(a) the interests of justice require this; and
(b) the application has a reasonable prospect of success.”
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0 Africa, C. C. 0. S., “Role of the Constitutional Court.”
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(Constitutional Complaint) #3lUfisinagfmualiussmsuatung

*! bid

> Constitution of the Republic of South Africa, 1996, article 80 (4), “If an application is
unsuccessful, and did not have a reasonable prospect of success, the Constitutional
Court may order the applicants to pay costs.”
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neldden 18 vestorinuamasgsssuyyUszney
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> Constitution of the Republic of South Africa, 1996, article 167 (6) National legislation
or the rules of the Constitutional Court must allow a person, when it is in the interests
of justice and with leave of the Constitutional Court -
(a) to bring a matter directly to the Constitutional Court...
>* Rule of The Constitutional Court article 18 Direct access

(1) An application for direct accesses contemplated in section 167(6)(a) of the
Constitution shall be brought on notice of motion, which shall be supported by an
affidavit, which shall set forth the facts upon which the applicant relies for relief.

(2) An application in terms of subrule (1) shall be lodged with the Registrar and
served on all parties with a direct or substantial interest in the relief claimed and shall
set out-

(a) the grounds on which it is contended that it is in the interests of justice that
an order for direct access be granted;

(b) the nature of the relief sought and the grounds upon which such relief is
based;

(c) whether the matter can be dealt with by the Court without the hearing of
oral evidence and, if it cannot,

(d) how such evidence should be adduced and conflicts of fact resolved.

(3) Any person or party wishing to oppose the application shall, within 10 days after
the lodging of such application, notify the applicant and the Registrar in writing of his or
her intention to oppose.
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fnfudugnas Usvsumasgsssuynandudimuauummdumsfianson
Tngananuaumunsinsanlaluaai laun wwawsn e mslignsdl
ynihedudlimsniduaednualdnusnglunaiifmue wieuuiiiaes

(4) After such notice of intention to oppose has been received by the Registrar or
where the time for the lodging of such notice has expired, the matter shall be disposed of
in accordance with directions given by the Chief Justice, which may include-

(a) a direction calling upon the respondents to make written submissions to the
Court within a specified time as to whether or not direct access should be granted; or
(b) a direction indicating that no written submissions or affidavits need be filed.

(5) Applications for direct access may be dealt with summarily, without hearing oral
or written argument other than that contained in the application itself: Provided that
where the respondent has indicated his or her intention to oppose in terms of subrule
(3), an application for direct access shall be granted only after the provisions of subrule
(4)@) have been complied with.

> loid.
> Ibid.
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> Africa, C. C. 0. S., “Role of the Constitutional Court.”
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- A3tladeAd Premier of Kwazulu-Natal and Others v President
of the Republic of South Africa and Others (CCT36/95) [1995]
ZACC 10 as¥ufl 29 waedmeu a.a. 1995 luditads gFosienisieds
ANa3gsTTYYRTIIABUIM WAl isFuSg553uYR M The Constitution
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* Ibid.
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wazidoulumeimusssudunatnvats Tuganaiadnvosuszinansi
sMAMSTYN 12-18 ¥1nsAvslnendnudndunafiduiemaundaai
waglingmnemauilunisuneasesislédaednmiledsunidures
fies iouaEiUsusUuuumstnasedlisssunsHaRa T SaLG T
izwjﬂﬁwuﬁismé%Lamamiﬁﬁui’wuﬁiiﬂmjﬁ%’uLﬁﬁ’wu’mﬂﬁﬂqmﬁumﬂ
mmﬁﬂsmawnmﬁwmamadwaéqﬁwﬂ%’uﬂqaLLazLﬂ?{auLLﬂaq
sruunsiilosvainuledliaansuiuTausTTHLAE SEUUNITIT B IYeS
mgJunn lugied a.e. 1792-1876 gasugunAseso1aindnsysiviateving
IfneuinauouuAnnsunasesuuulmiliiulsene dedszau

! Laboratoire Méditerranéen de Droit Public, “A Brief History of Turkish Constitutionalism,”
[Online] Accessed: 24 January 2020. Available from: http://Im-dp.org/a-brief-history-
of-turkish-constitutionalism/
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Amdi3alusnad a.a. 1839 iesimseenngquinihensufsulaseaing
(Edict of Tanzimat)*

ma”[,mqwg]mawu mﬂlmammumﬂmmmﬂ‘ummamsﬁu
LuuLieenviavie waztiaustenuAaiieaiunsiuseazAunses

a

avslutin nimddu uazfeshvrvesunna YnausszuunsIafiung
fwinifientu a¥aszuumsfmuuuies (Free Trade) uazimualiinau
Fosamonthiunmeldngmne’ il Wevhlinguinidnarlddeiuls
aeeauysal 5301 (Meclis-i Vala-yr Ahkam-1 Adliye) e l§sneh
nquanglmivansatiuiteusuasussuungmnerissudliaenndesiu
WWIARSEAI1E (Secular State) UomanmIawIaenluanNng g
neRarnafilidafumann wazdrdmeesmamauliangludiud
Aendestungrneaseunsavintu
nsdsuuvadassaianisunasesiiiadud neliiAnaay
Linelaunyaranatsdelulssinansi audumgliiinnissguszmns
Tl aa. 1876 uazangdnonslatadulnaarulusmsuasnly
FoosuuaTuLINYBINsA 3undn Kanin-u Esast wadngmneiiugiu
(Fundamental Law) iflaressszuuntmidnelissossuyniisusomuunin
MéheAvSuaziainm Mt sl ausaaueinfuneldngmne
§ﬂﬁgaé’ada6i’jaizuu%’§am%umLﬁaﬁmﬁﬁﬁiumiﬁaﬁ’mﬂﬁ“
{g55suyatuninvednsalildiiundsnsunasedluszuou
Uszrsulae Lilesandsaslifesunauayavisusgloviing q Tfugasdiu
suislFaudgadlunsiusmayaaaiiivindusodessuas
guanfodivindenusniu nandndonds uisgessuygatuiavads

Dilip Hiro, Inside Central Asia: A Political and Cultural History of Uzbekistan, Turkmenistan,
Kazakhstan, Kyrgyz Stan, Tajikistan, Turkey, and Iran (New Tork: Harry N. Abrams;, 2011).
pp.73-79

H. Ozan Ozaval, Intellectual Origins of the Republic: Ahmet Agaoglu and the Genealogy
of Liberalism in Turkey (Lieden: Brill Academic Pub, 2015). pp.15-19

Public, L. M. d. D., “A Brief History of Turkish Constitutionalism.”
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spuuiganaunlifinistsmasuntegts uisualuanssnamnagly
flovesaariy’ Fssrunaludutignldlutag® aa. 1878 audumelsinsd
dduavesmsunasaslasendesinadaaiaufinnn sl windwind
wfinsnensufififieasundasguuuunisunases uinsAadns
fuglisomnluduiuunuvosiBulnaanendasaslanasefivis
wreliAnmsredilonsu RuszUanuonastt dailugnisrednsi
Tugussgadelminelu lnessflugusSgatslmigniodsiuanadumans
Tl A, 1921 Memdsaniisgessuyatul aa. 1921 (Teskilat- Esasiye
Kanunu) Satisdulfislotud 20 Sunan O a.a. 1921

Sgosnyny A.a. 1921 Wusgsssuyiissununananudy
ansnsnssiTuUsHnAnsT Ansouedaviynegnsvestudulnases uay
asssruunmIUnAsaUUYsErsUlnetuin ausuafignuuiuun
“gpuieSgiastion (Era of National Liberalism)”® sioynlud a.e. 1923
Sgssuyguesmsnlasunsudludisgy Tnedwmuelvinsfiduassss
Fafiszsrunsudulseyn Surensguunsiudvmsesiunagegalu
ARTTRV R ﬁ%’gamLLazmaﬁﬁ’mﬁﬁumsflémmﬁmsuammmLLsmé"mw
ogalsfinnu luszevil nslesdagnaseudilasandtydnidesen
98101 9U11911591 “The Grand National Assembly of Turkey—-TBMM”
et gaRdafimatiauesgasasyyasulmllul a e 1924 Wioadsssuy
nsUnAsesliIuLUUa ISR VTR nesssruumaiiibasy uay
wnemdnauatenIeuusslilduilandnvessgssuug neane
msseyidh @ ludsmadosiumnefayanalidyminsinan
Tnsazlifinsutsusnaulasododoniviomau’

Ergun Ozbudun and Omer Faruk Genckaya, Democratization and the Politics of Constitution-
Making in Turkey (Budapest: Central European University Press, 2009). p.8

Ibid., p.9

Genckaya, E. O. a. O. F., Democratization and the Politics of Constitution-Making in
Turkey. p.11
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Sgsauynyiigninatiedulud e 1924 dwnsilugnisunases
LmﬁaamiLﬁaaf\mﬁaadwwaaﬂgwma waznsuaURRvRlTURNe TR Ty aR®
HumaliAnnsdgusemadnadiud a.a. 1960 wagdeunldinsdai
Sgosauynatiud ne. 1961 FadelviAnmadsuuasnaddnlumnis
nangveInsA HuRenisanuuimasgssuygiueiaduninis
wazfinmsudludisfnansluigsssuyguisnnsiiossdigsanudu
NMINEEIERUDISToTINYEY enelsinny %’gﬁiimézyaﬁ’uﬁﬂé’uﬁﬂﬁmi
UimsUszmadululasenduin Wesandsgsssuyagnesnuuunts
nslgunannssganIanusavinlaen wagvinlvinalnvessgyineulaedng
lifiuszavsnmidn daaliissssuyguemsiaduignenidnluaels
ns¥gussnslul am 1980 warldfimsdavindgorsuygatulmatuan
U e.e1. 19827

Sgossuyneiud A 1982 gnimitunieldnisiifuguaues
AEvMIEV3gUsENs tnerlusgs sy liteiueglutagtiu unundn
vaasgesuygatuiifomsananududeuvessruunisvhauludgand
a¥1eszuvanfien (Unicameral) anuuiAnidsasunisildiusaums
madlesaniielilasaiesgamnsadundeullfhety Tuvasieaiy
ﬁé’qm%’ﬂwmmmé‘?ﬂLﬁmaﬁ’gﬁiiugiymﬁaﬁ’udau q sulaunnisidu
a1515053 nandfisssu wdnauanena Anudussasna anuiy
NNMUNEEANYDITTETIUYEY MaNNIsWUenNsBND Anududasy
YDIDIANTAAINIT UALANUYDUMNY MINULaEMITURAYDIHEUNATES
el HuRausfidgessuynatiul am 1982 gnimvindu Yeossuyaatiull
gnudluaudalaitionndt 20 s

Y

® Ibid, p.12-13
’ Hiro, D., Inside Central Asia: A Political and Cultural History of Uzbekistan, Turkmenistan,
Kazakhstan, Kyrgyz Stan, Tajikistan, Turkey, and Iran pp.87-88
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UsgtRmanininilomosUssnansingdednauemlnegod
wansliiuinssmansidunisdudsemaifianududuiunisenidn
sullufsmsuludindusgsssuyyaoutiann Tnoamyludagiuid
mauflududnsgessuyapnudmatsnss warlurunfontu Swang
Tiuseihanmasalussssuyyvowsh naaneanuluasisnsy
fgasmna mafunsesdnraiduiyed 10 warsenievestiamnay
I@sunisduasesegraduudazliinegnavluansgsssuygasniias
finssguszmnavansadaiany

5.1.2 lasea31amnenisiaiasvasnsi

ludagdu szuulassadiamenisidesvesnsigninuusnigle
wAamsUnasedluszuaulssndulag Feliusesmnsuiidulssye
093y waniuivitmesieuivng el Wulunuaailusssssymy
atuudludisndu U a.e. 2017

19157 101 YI3FOTTHYRYUAENEITRUIFAIA A7, 1982 WAlmiianFa

a Y g

9 e 2017 TdtmualinsssunsuAfidulssrvasdgiuay iy
nadendananUssrsulaenss Tasagissiunaiulsysmusud
uwisansssgRaan 5 U uaryananuniegissiundsiadotuld
LA 2 asfe® TneUszsunsuiluunuimyssyuesiyiufodugn
Tudsddnual SmhilunisusznoudBnssing q vesUssimaGasauds
N1IAIUIUATIUAZENENNHNNEY AADATUNIIAAFDFUNUSAUA U ST
TugnurUssavesheuims Usssubudagsyimihiuimsussimanield
AUYILLNABYDITBIUTETIWNTUA LAz UTIANTTUUATHATIA AU

Tuan135uun3 (Council of Minister)"!

10 The Constitution of the Republic of Turkey, Article 101
! The Constitution of the Republic of Turkey, Article 106
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snalitiydRlulssmensituuvessyanesi (Grand National
Assembly of Turkey) FeUsznouldreandnsiuiwiidy 600 Ay
Huunuvesimiasg st 81 Swinlutszmensi Tnsaundniganidu
L“ﬂuﬁﬁlé}’%’uL%aﬂiﬁm@i’ﬁqﬁ%mmLLazﬁmizmiﬁTﬁqﬁﬂmeﬁy’a??u 53
f 7 dd gy lun1sm 915019 19N QUUNELAEATINADUNITH9TUTBN
HeuInng

[y

dwiudnnagaIn1suu S§eTsuYvesUsTnaAnslavyaiRne i

o
% a

szvumaliludud 3 unil 3 Iedunananis Admuelvnsidu
Ussiaiildszuueag Usnausnomaifiansanafvnangvaneienty
LAEAR MUNNNYVUIEUNITY HANIN1AElATUN1TTUTOINALANATEY
aududasylunsufianthi luvaifenfuftmasgsssuyasimihm
\HumagegauaziiumagavnefioznesmnsiadeumNveUMesFe T
YosminInwvesmaduiieAunsesdvsuaziainmuasUssmu®
5.1.3 ANASFEITNUNUINESITUST
ﬁwaiﬁﬁiiuuwiuﬁwu”ﬂaiﬂﬂumaammtﬂungmmaaaamlaq
Sgsrauyntugnienstuatradunenisnelfinns 45 veasgassymy
atul .. 1961 lugrugvesesAnsivimifinsiaseuanuveusie
9O VOIN VAN Imsma%fgﬁiiummmﬂﬁsmmiﬁﬁuiéﬁumiﬂ%’wgq
TnssadauasUsuasuanthiindendnyfiarlud o a. 2010 mevdiand
ﬁmiLLf’flﬂJLﬁmLam%’gﬁiquzy LLazflﬂ’]i@liﬁ%ﬁﬂ}iyﬁyfa’jﬂﬁ’wmﬁlﬂgﬂLLaz
MIALIUNTEUIURAITUVRIAATEETTUYEY (Law on Establishment and
Rules of Procedure of the Constitutional Court) 4ulul a.a. 2011
Fadunmsujsulnssairsuazsnnamihilituaaigsssuyalaoiams
msusesnandudasyuetesdng mslisunamasgsssuyaosiafud
TumsfvuatuneuwaznszUILNTRNSINART 9 Fenuies salUEe

12 The Constitution of the Republic of Turkey, Article 77, 80 and 82
" The Constitution of the Republic of Turkey, Chapter 3
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N5115EUUN3TamNIN193555uYe (Constitutional Complaint) wnan
i Hundousn®

FasgaTsuynmInlsznaulufenanisieay 17 au Tasuvadu®

1) HAIN3 2 AU BesganesrsiRmEeNINaNEANINYIYeIMA
TyBvesuseinansi (Court of Accounts)

2) a5 1 AU Be3ganivenstideninaininnguuneidu
aunInvesuAtMAngan (the Bar Association) ¥84Useinansh

3) fAM3 7 AU FeUsEsnunBuAusUsTmAnsAdenanangsnss
dumislumagausisUssmanst daldsunsiausiomnaniivsyyilvg
naNTshuAags

4) a3 3 AU BeUszsBuURveIUsEIMARTRIABNN1INEINTN
Y03angaNANY (Council of Higher Education) Inatianuauiiassoady
fiaeulusedvmeiungane asugmans vensiiles

5) aIMT 4 AU FesEsuBuRdenININgM eI
JAUEN TNNYMINETe5] nAIN1siuAa (First category judges) 88013
vena1nsdsissiundadugainisdiunasaivsydimasgsssuysy
(Rapporteur judges of the Constitutional Court)

maﬂéfﬂ13é’maiiﬁi’ﬁmuammslfduﬁ MARAINSYNAUUTZYUTINAY
iioviAnAdaduagiodndunsduiunslaeivszyalvgvesmainis
ogslsfionu usInaINIargnuUsLeneenilussdaurdosvisduans
p3fANE daudazesdanzazUsznauluiienain1suazsesUsesu

1 SeuSesa1n Constitutional Court of Turkey, “Introductory Booklet: Constitutional Court
of Turkey,” [Online] Accessed: 1 Febuary 2020. Available from: http://www.constitu-
tionalcourt.gov.tr/inlinepages/publications/pdf/introductoryBooklet.pdf.

" Constitutional Court of Turkey, “S