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® The Constitution of Japan, 1946

Article 14.1 All of the people are equal under the law and there shall be no discrimination in political, economic or
social relations because of race, creed, sex, social status or family origin.

(Fan: https://japan.kantei.go.jp/constitution_and_government_of _japan/constitution_e.html)

“ The Nationality Law, 1950

Article 2. Acquisition of nationality by birth

A child shall, in any of the following cases, be a Japanese national:

(1) When, at the time of its birth, the father or the mother is 2 Japanase national,

Article 3. Acquisition of nationality by an Acknowledged Child

A child {excluding a child who was once a Japanese national) under twenty years of age whose father or mother has
acknowledged paternity or maternity respectively , may acquire Japanese nationality through a notification to the Minister of
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Justice, if the father or mother who made the acknowledgement was a Japanese national at the time of the child's birth, and such
father or mother is presently a Japanese national or was a Japanese national at the time of his or her death.
(i https://www.moj.go.jp/ENGLISH/information/tnl-01.htm{)
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a) Japan b} Supreme Court ¢) GrandBench d) 04/06/2008 e) (Gyo-Tsu)135/2006 f) @) Minshu(Official
Collection of the decisions of the Supreme Court of Japan on civil cases), 62-6 h) Codices (English)

Keywords of the Systematic Thesaurus

3.4 - General Principles - Separation of powers

3.21 - General Principles - Equality

5.2.2.12 - Fundamental Rights - Equality - Criteria of distinction - Civil status

3.8 - Fundamental Rights - Civil and political rights - Right to citizenship or nationality

-3.44 - Fundamental Rights - Civil and political rights - Rights of the child
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Keywords of the alphabetical index

Nationality, Acquisition by descent / Nationality, Refusal

Headnotes

Article 3.1 of the Nationality Act provides that a child born out of wedlock to a Japanese father and a non-Japanese
mother and acknowledged by the father after birth may acquire Japanese nationality only if the parents later enter inio
matrimony; in 2003 at the latest, this provision was in violation of the Constitution's guarantee of equality before the law
under Article 14.1.

The unconstitutionality of the above provision does not result in nullity of the provision of Article 3.1 as a whole. Article 3.1
should be read without the part that imposes an excessive requirement, and therefore a child will acquire Japanese
nationality if he or she satisfies the requirements for acquisition of Japanese nationality except for the requirement of the
marriage of the parents.

Summary

|. Article 2.1 of the Nationality Act provides that a child shall be a Japanese citizen if the father or mother is a Japanese
citizen at the time of birth, applying the principle of jus sanguinis.

Article 3.1 of the Nationality Act in effect provides that a child born out of wedlock to a Japanese father and a non-
Japanese mother and acknowledged by the father after birth may acquire Japanese nationality, if the child has acquired
the status of a child born in wedlock as a result of the marriage of the parents.

The applicant, who was born to a father who is a Japanese citizen and a mother who has nationality of the Republic of the
Philippines, a couple having ne legal marital relationship, submitted a notification for acquisition of Japanese nationality to
the Ministry of Justice on the grounds that he or she was acknowledged by the father after birth. However, the minister
determined that the applicant had not acquired Japanese nationality due to failure to meet the requirement of the
marriage of the parents. The applicant sued the State, seeking a declaration that the applicant has Japanese nationality. it
was alleged infer alfa that Article 3.1 of the Nationality Act was in violation of Article 14.1 of the Constitution which
provided for equality before the Jaw.

The Court of First Instance decided in favour of the applicant.

The judgment of second instance dismissed the applicant's claim without considering the constitutionality of Article 3.1 of
the Nationality Act. It ruled that even supposing that the provision of said Article should be in violation of Article 14.1 of
the Constitution and therefore void, this does not lead to creating a new system for granting Japanese nationality to a
child born out of wedlock who only satisfied the requirement of acknowledgment by a Japanese father after birth (but
does not satisfy the requirement of the marriage of the parents).

The Supreme Court quashed the judgment of the second instance for the following reason. (There are both concurring and
dissenting opinions.)



I. The legislative purpose of the provision of Article 3.1 of the Nationality Act, granting Japanese nationality only to
persans who have a close tie with Japan, has a reasonable basis, and at the time when this provision was established, a
certain reasonable relevance could be found between this provision and the legislative purpose. However, due to changes
in social and other circumstances both in Japan and abroad, it is now difficult to find any reasonable relevance between
the policy of maintaining legitimisation as a requirement to be satisfied when acquiring Japanese nationality, and the
above mentioned legislative purpose.

Under these provisions, a child born in wedlock to a Japanese father or mother can acquire Japanese nationality by birth,
as can a child born out of wedlock but acknowledged by a Japanese father before birth, and a child born out of wedlock to
a Japanese mother. However, a child born out of wedlock who is acknowledged by a Japanese father after birth but has
not been legitimised is unable to acquire Japanese nationality. Considering that acquisition of Japanese nationality is
highly significant in terms of enjoying the guarantee of fundamental human rights and other benefits in Japan, the
disadvantages that children would suffer from such discriminatory treatment cannot be overlooked, and there is no
reasonable relevance between such discriminatory treatment and the above-mentioned legislative purpose.

In view of these circumstances, although the legislative purpose itself has a reasonable basis, reasonable relevance
between the provision of Article 3.1 of the Nationality Act and the legislative purpose no longer exists. Consequently, by
2003 at the latest, this provision was in violation of Article 14.7 of the Constitution.

However, if the whole part of said provision is made void and the chance to acquire Japanese nationality is denied even for
a child who is legitimised, this would ignore the purpose of said Act, and can hardly be perceived as the lawmakers’
reasonable intention. Therefore such a legal construction is unacceptable,

In light of the demand for equal treatment under Article 14.1 of the Constitution and the principle of jus sanguinis, it should
be construed that a child born out of wedlock to a Japanese father and a non-Japanese mother is allowed to acquire
Japanese nationality by making a notification if he or she satisfies the requirements prescribed in Article 3.1 of the
Nationality Act save for the requirement of the marriage of the parents. Such construction is also appropriate from the
perspective of opening a path to direct relief for people subject to unreasonable discriminatory treatment.

The Court took the view that this interpretation was permissible, because [t equated to cases where the Court creates a
new requirement for acquisition of Japanese nationality not stipulated within the law, and carries out a legislative act that
should originally be performed by the Diet.

In conclusion, a child born out of wedlock to a Japanese father and a non-Japanese mother and acknowledged by the
father after birth shail be allowed to acquire Japanese nationality under Article 3.1 of the Nationality Act if the child
satisfies the requirements prescribed in this paragraph, save for the requirement of the marriage of the parents.



agudaifinndauasAinnwvasaadviuysevuglsy
2 o o W =] = ] .
ATHNINET AIUATIBUAIN locinic/od ARTEUING Gfgen v. Germany
Y- o
9UN @ UQUIBY addm (A.F. Boao)

nsaimsgnassimanuiedugiisuamsnwlunmssevaiusfiongrasfindviuyueyue

wwllang 3s§dnnana

RONNENTNBITFITTUYRRIUSTINe

. Uneluvient
ad a o b o wa v
Tumddl madvduyweruglsunmdndt mmseumiemsujuRliuywesssy (torture or
. = a = ar o b 3 t 2 ¢alay
inhuman treatment) nSensanamludnwuzifgiiuasnszillls ulaseymeldaniuntsaladl
o ) - g al ol w =f
mudesradinvesduanyanainnn uanaini Tunsdifiveundngrudsldunannnisasuau
v oo L ) o o 2 a < v = 9 |
medsnssieniu Wy nsnssiiilunsasilindeund m uasdounil © veseydygrglsuide
L) < o & o 1 A L 5 L] = e
vduyweru svielumsavdindvduyueruivedionsumdngrutiugnihnldlunsfiwnundndy
nsnseyiaudainiy agelsfd nslianunsadwunneundngrudildunendsvaisan
= nvadl r 1 1 a a ad s o = .
IneBmaflanlfuysessauldiotidunisanfiednifiegldfunsiarsanadfiidusssu (the right
to fair trail) winmsliannsaduunnenuvdngrudeananlbifinasensinnudaduadnuiese

AU U ITULPETILTBINSRIVTAR

. Agudaiiionds

Tl wewe (A, woob) fFadldiliunaiintety ee Taudedin waylddausiuelilndiu

at

% < o/ ar = 3 ' v g wd ¥ ol e v wer -
uaun ?Jm’b"mE!’Jﬂ‘lJlﬂ‘WEJ']EJ’]SJL‘SEJﬂﬂ'I‘lﬂﬁ]‘]ﬂﬂ‘J,UﬂﬂSEN‘UENLﬂﬂ&;ju‘u LLﬁ]ﬂﬂﬂﬁ]Uﬂﬁﬂu‘VIuVIMﬁﬁ‘\]’]ﬂ‘V!lﬂ?‘UL\‘}‘u

w 1

a o

| f & vy v w oo w o w a P < Y

ala mﬂuugﬁ'saalmgnmmlﬂaqamummLtasgn«dnmummnwaqmaamaa Yo luTusau

W o ed o ay 8 v o Vo w  a v ww o w ' o &
sosifinmnsialalimdsiniudlidfudgyedugdFesihensyiieswnie uasmnduiy

2 o ¥ ] e 173 d] =J LY o 1 [7] 1 -] :'! @ 1
AldvindresmedediidutindoisliUamemumieadinueaudngn wazanddafngm
X {74 af a 2 1 ] 2 o W 1 qJ pry v du
Wi smaldduyd fesinensasdesgniriesinelasyaraildiumstindusnmneduil
qg = 2 s ] o 1 27 9 = =y, ﬂ!lé
Tz Lazaniuussua eo UMW MgAMUNEIINzgniTesinie giesfalameaauii

1 1 dl' 2 al d‘u 1 24 [} 2 $ 2 nf o |73 v al 2 )

Jausreaniolonll waslalufaaufidenarniousiud i leadudiaalenusiawas

9 o = a T o £
weumang LBy o AenunTaeiiagFadld 1y Saasesvesdesnausiveies

L3
=

= = o 1 o 2 d = 1
IUﬂWiWﬁ]WiMWﬂﬁE}WQJ,W ﬁﬂﬁQNﬂ"lﬂlﬁWW’lﬂ‘U'}'ﬂ ﬂ')ﬂ']'iﬂ’]W‘Uﬂ\‘ng’iﬂ\WlLﬂﬂ‘U‘lJrLu‘i%‘lﬂ’J”I\‘iﬂ’l?

1 ] 8/ ar v o o  av o Ww o oar ' yaroar ]
asvaulaonvhunldiduneundngule Wesnnidudsiildunanaisgndsduduy Sudasie

» ansndudunoasBonuasdnimanla:
https://codices.coe.int/codices/results/precis/4784FE31-E1C5-4092-313B-08DC2250C81B



&7

taunil o veseydnyqrglsuidiedniuyvery nduluturasmsiansund gFasldlinng

4 Kl
L7 =l I‘; J 3/ = o d' 1 13 QI: ) ﬂ:’ o
Suansnmsnafaildasladmnsidngs vasidedunuvesmaliueg uui ugiuvesdlinns
Q. s 4 Ef' T d s a 1 b2 t
SuansnmuasweuvangIudy o Femfameundngiudldunindinanigiwesiedusswing
msaeuaty Vil giesgninduindamiauazgnadnudigneasadin siufernaldungnsiaiuas

e

d3odlunadenn agnalsid madgssaygwianiufassadaeesuifitedoin msvelifestu

1 a'j = 1 = :J L [ ar Qb [}
arsnmlusewinsaeuauiuiiolnbuisnsduauiidecin Wi esmuuniygRuienguane
melulssmavSoaudygrssvninaszmeing

] ¥ v oo o v 1 =
soulull beaw (A, boos) Imimmagenneiieesiunstugi3asligniininw

= I

Minnudaguderuduguazgediifanisdeiduruy luvas U fodudi wasdelnuuiu
lngseaseng (suspended fines) uRY wo 1y 1Tua1 vo Tu uasilufdu =o gls Wunm eleo Yu
pmdiu flul bees (7.4 bood) fEoaldidudFewetunutnmievninguane (legal aid)
Lﬁaﬂa'lﬁ'ﬁuﬁumsﬁuLi’]’ﬂwﬁnﬁlﬁalﬁaﬂ%’aaLﬁueﬂm«ﬁaﬁm%’umﬁlmmhm%’wmrﬁ%‘miaaumu

i &

189511599 §araldenariosdnant ilunaliosldd uiiodamaigsssuyglul beea
1o = a0 a b o ada o w [y
(.. woow) warlussnirefimadviuyvesuglsudidfiwinuiu amsfinsanadndumiaduuds
fapsaglussninmnansanvedeaginig
& ww [T VI a wad v ' v v oo Coa o
ails fFedldudadn msufiinmuesdaivlusewinnsaovaursadwihitdsetudeiu
o I s ad oo - = \ . .
N15NINY (torture) wazdaiudn AniAssldsunsissanadiidusssy (right to a fair trial)
a’ k24 (=) ﬂcf ] = = = . . .
sulsznauiie dniiezuntesmuesngreiivsesdniaw (a right to defend himself effectively)
wazdngi ezl Tinsliduufinysenuios (a right not to incriminate himself) g naziiin
o o ar v ow q‘j o ﬂ.l’ or s » ar
duilsanaanewwingrunilrandufatuannasgnisduduglifesssuiulunssuiunmsmeng
LY V- D aAd a & o oW of [y P ) o
vowy Jipsiaiudnsdiiifndudunisasdedeuni o uastounil o veeudyaylsvinde

andayweTy

an. Yanguung

aydnarglsudetinsuyveyu®

® Convention for the Protection of Human Rights and Fundamental Freedoms

Article 3 Prohibition of torture

No one shall be subjected to torture or to inhuman or degrading treatment or punishment,

Article 6 Right to a fair trail

1. In the determination of his civil rights and cbligations ar of any criminal charge against him, everyone is entitled
to a fair and public hearing within a reascnable time by an independent and impartial tribunal established by law. Judgment
shall be pronounced publicly but the press and public may be excluded from all or part of the trial in the interests of morals,
public order or national security in a democratic society, where the interests of juveniles or the protection of the private life
of the parties so require, or to the extent strictly necessary in the opinion of the court in special circumstances where publicity
would prejudice the interests of justice.

2. Everyone charged with a criminal offence shall be presumed innocent until proved guilty according to law.

3. Everyone charged with a criminal offence has the following minimum rights:

Etc.
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ECH-2010-3-004

a) Council of FEurope b) European Court of Human  Rights ¢) Grand
Chamber d) 01/06/2010 e) 22978/05 f) Gafgen v. Germany g) Reports of
Judgments and Decisions h) Codices (English, French)

Headnotes

Torture or inhuman treatment, or threats of the same, may not be used even in situations
where there is a risk to the life of an individual. Where evidence is obtained as a result of
prohibited methods of investigations such as to constitute a breach of Article 3 ECHR, Adicle
6 ECHR will only be infringed if the evidence is relied on for a conviction. Failure to exclude
evidence obtained following a confession extracted by means of inhuman treatment does
not constitute a breach of the right to a fair trial if that failure had no bearing on the

conviction and sentence or on the overall fairness of the trial.

Summary

L. In 2002 the applicant suffocated an eleven-year-old boy to death and hid his corpse near
a pond. Meanwhile, he sought a ransom from the boy's parents and was arrested shortly
after having cotlected the money. He was taken to a police station where he was
guestioned about the victim's whereabouts. The next day the deputy chief police officer
ordered one of his subordinate officers to threaten the applicant with physical pain and, if
necessary, to subject him to such pain in order to make him reveal the boy's location.
Following these orders, the police officer threatened the applicant that he would be
subjected to considerable pain by a person specially trained for such purposes. Some ten
minutes later, for fear of being exposed to such treatment, the applicant disclosed where he
had hid the victim's body. He was then accompanied by the police to the location, where
they found the corpse and further evidence against the applicant, such as the tyre tracks of
his car. In the subsequent criminal proceedings, a regional court decided that none of his
confessions made during the investigation could be used as evidence since they had been
obtained under duress contrary to Article 3 ECHR. At the trial, the applicant again confessed
to murder. The court’s findings were based on that confession and on other evidence,
including evidence secured as a result of the statements extracted from the applicant during
the investigation. The applicant was ultimately convicted and sentenced to life

imprisonment and his subsequent appeals were dismissed, the Federal Constitutional Court



having nonetheless acknowledged that extracting his confession during the investigation
constituted a prohibited method of interrogation both under the domestic law and the

Convention.

In 2004 the two police officers involved in threatening the applicant were convicted of
coercion and incitement to coercion while on duty and were given suspended fines of EUR
60 for 60 days and EUR 90 for 120 days, respectively. In 2005 the applicant applied for legal
aid in order to bring proceedings against the authorities for compensation for the trauma the
investigative methods of the police had caused him. The courts initially dismissed his
application, but their decisions were guashed by the Federal Constitutional Court in 2008. At
the time of the European Court’s judgment, the remitted proceedings were still pending

before the regional court.

The applicant alleged that the treatment to which he had been subjected during police
interrogation constituted torture. He further alleged that his right to a fair trial, comprising a
right to defend himself effectively and a right not to incriminate himself, had been violated

in that evidence which had been obtained under duress had been admitted at his criminal

trial. He relied on Article 3 ECHR and Article 6 ECHR.

Il. The Court observed firstly that the national authorities had acknowledged the breach of
the Convention both in the criminal proceedings against the applicant and in the
subsequent conviction of the police officers. However, it was necessary to establish whether
they had afforded the applicant appropriate and sufficient redress for the viotation suffered.
Although the criminal proceedings against the police officers, which had lasted some two
years and three months, had been sufficiently prompt and expeditious, the officers had
been sentenced to very modest and suspended fines since the domestic court took into
account a number of mitigating circumstances, including the urgent need to save the victim's
life. While the applicant’s case could not be compared to other cases involving arbitrary acts
of brutality by State agents, imposing almost token fines could not be considered an
adequate response to a breach of Article 3 ECHR. Such punishment, which was manifestly
disproportionate to a breach of one of the core rights of the Convention, did not have the
necessary deterrent effect in order to prevent further viclations of that right in future
difficult situations. Moreover, even though both police officers had initially been transferred
to posts which no longer involved direct association with the investigation of criminal

offences, one of them had later been appointed chief of his section, which raised serious

i2



doubts as to whether the authorities' reaction adequately reflected the seriousness of a
breach of Article 3 ECHR. Finally, as to the proceedings for compensation, the applicant's
request for legal aid was still pending after over three years. Consequently, no hearing had
been held and no judgment given on the merits of his claim. In such circumstances, the
domestic courts' failure to decide the merits of the applicant's compensation claim without
the requisite expedition brought into question the effectiveness of those proceedings. In
conclusion, the Court held that the different measures taken by the domestic authorities
had failed to comply fully with the requirement of redress as established by its case-law
and that, consequently, the applicant could still claim to be the victim of a violation of his

Convention right.

With regard to Article 3 ECHR, it was uncontested between the parties that the applicant
was threatened by the police officer with intolerable pain by a person specially trained for
such purposes if he refused to disclose the victim's whereabouts. Since the deputy chief
officer had ordered his subordinates on several occasions to threaten the applicant or, if
necessary, to use force against him, his order could not be regarded as a spontaneous act,
but as a premeditated and calculated one. The interrogation under the threat of ill-
treatment had lasted for about ten minutes in an atmosphere of heightened tension and
emotions when the officers believed that the victim's life could still be saved. The applicant
was handcuffed and thus in a state of vulnerability, so the threat he had received must have
caused him considerable fear, anguish and mental suffering. Despite the police officers’
motives, the Court reiterated that torture and inhuman or degrading treatment could not be
inflicted even in circumstances where the life of an individual was at risk. In conclusion, the
method of interrogation to which the applicant had been subjected was found to be
sufficiently serious to amount to inhuman treatment prohibited by Article 3 ECHR. There had

therefore been a violation of that provision.

With regard to Article 6 ECHR, the use of evidence obtained by methods in breach of Article
3 ECHR raised serious issues regarding the fairness of criminal proceedings. The Court was
therefore called upon to determine whether the proceedings against the applicant as a
whole had been unfair because such evidence had been used. At the start of his trial, the
applicant was informed that his earlier statements would not be used as evidence against
him because it had been obtained by coercion. Nonetheless he confessed to the crime

again during the trial, stressing that he was confessing freety out of remorse and in order to

&3



take responsibility for the crime he had committed. The Court had therefore no reason to
assume that the applicant would not have confessed if the domestic courts had decided at
the outset to exclude the disputed evidence. In the light of these considerations the Court
concluded that, in the particular circumstances of the applicant's case, the failure of the
domestic courts to exclude the evidence obtained following a confession extracted by
means of inhuman treatment had not had a bearing on the applicant's conviction and

sentence or on the overall fairmess of his trial. There had therefore been no violation of

Ardicle 6 ECHR.

(source: hitps://codices.coe.int/codices/documents/precis/4784FE31-E1C5-4092-313B-08DC2250C81B)
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“ The Constitutional Act of Denmark 1953

Article 75 (2) Any person unable to support himself or his dependents shall, where no other person is responsible
for his or their maintenance, be entitled to receive public assistance, provided that he shall comply with the obligations
imposed by Statute in such respect,

{https:/Awww.constituteproject.org/constitution/Denmark_1953.pdf)

1€



ol

oo BUFAYLIUIIEEVBUYYETY A.A. axda®
founit < avSluannumswieidndauiuszdinasouada
o. yanannauddnslunnueaindedindiuiuasaseunsa fiegendy uway
msfnrodoasTamy
o, azlaifinsunsnuesanmitsanessgron1slddnsid uusidunisnsevi
Mduluaungming uasfudesuduludsnuussesvlos Wevssloviuvianuiunswesyd
AuUaenfuanssiy visaurnannalasugiaTessava Watestuainulidussdaunie
219 n35Y IafuATIUNIWTRRsTINE R viaifiedumsedviuasiainmussynnady

dounil ae nsvaNIEANU{UR

a e

mslddnduasiadnmnui Yyl ilueudyyd wededdsunisduases

o

2
= P

Ingusmnmadenufialdinludnuoelafan of we wWowd 887 anwr maun Anwdawiy

nmsiflswsennmdniuiule mdduguisnisuidanedian msiusndnvessungues

a o a o o 2l d}
WYy inLlin wieanugdule

ol o = 1] ') £ ] ag
WasiRmAnaaaydgyandasnisduasesdnduyveruaziaiawiuiiugu
2 = ¥ oo ¢
YoUNA @ NSANATIININETU
yarasssuavaeiiiyrravnauiidvslunindduvemuegvasugn yanalaasgn
o o u . L3 L1 o = e ey
wsnninddulubila duusiideussloniasisuy wasfoululumudoulaivad@linungvane

wagvannsllwingmnasswinsUseme

“ European Convention on Human Rights 1953

Section | Rights and Freedoms

Article 8 Right to respect for private and family life

1. Everyone has the right to respect for his private and family life, his home and his correspondence,

2, There shall be no interference by a public authority with the exercise of this right except such as is in accordance
with the law and is necessary in & democratic saciety in the interests of national security, public safety or the economic
well-being of the country, for the prevention of disorder or crime, for the protection of health or morals, or for the protection
of the rights and freedoms of others.

Article 14 Prohibition of discrimination

The enjoyment of the rights and freedoms set forth in this Convention shall be secured without discrimination on
any ground such as sex, race, colour, language, religion, political or other opinion, national or social origin, association with a
national minority, property, birth or other status.

Protocol to the Convention for the Protection of Human Rights and Fundamental Freedoms

Article 1 Protection of property

Every natural or legal person is entitled to the peaceful enjoyment of his possessions. No one shall be deprived of
his possessions except in the public interest and subject to the conditions provided for by law and by the general principles
of international law.

The preceding provisions shall not, however, in any way impair the right of a State to enforce such laws as it deems
necessary to control the use of property in accordance with the general interest or to secure the payment of taxes or other
contributions or peralties

{https://www.echr.coe.int/documents/d/echr/convention_eng)
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DEN-2012-3-001

a) Denmark b) Supreme Court o d) 15/02/2012 e) 159/2009 f) g  h) Ugeskrift
for Retsvaesen 2012, 1761; Codices (Danish)

Headnotes

Unemployment benefits maybe reduced for a refugee without violating Article 75.2 of the
Constitution, which obliges the State to help those who cannot support themselves, Article 14

ECHR or other international conventions.
Summary

I In April 2003, the applicant was granted permission to reside in Denmark as a refugee.
In June 2003, the local Municipality decided that the applicant was entitled to Start Help
benefits, which he received until November 2007. As of 1 December 2007, the applicant was
granted early retirement pension.

Following an amendment to the Active Social Policy Act in 2002, regular unemployment
benefits could only be granted to persons who, within the last eight years, had spent at least
seven years in Denmark. Persons who did not meet this requirement received Start Help
{reduced unemployment benefits) instead.

The applicant brought a case against the local Municipality and the Ministry of
Employment before the Danish courts. The applicant claimed that the granting of Start Help
benefits T instead of regular unemployment benefits a constitute a violation of Article 75.2 of
the Constitution, which obliges the State to help those who cannot support themselves. The
applicant continued that it also violated Article 14 ECHR on non-discrimination in conjunction
with Article 8 ECHR and Article 1 Protocol 1 ECHR and of certain other international conventions.

Before the Supreme Court, the applicant argued that the granting of Start Help benefits
instead of regular unemployment benefits constituted a violation of Article 75.2 of the
Constitution. Furthermore, the applicant argued that social benefits, such as unemployment
benefits, are covered by Article 14 ECHR in conjunction with Article 8 ECHR and Article 1
Protocol 1 ECHR. Since the requirement of having spent at least seven of the past eight years in

Denmark affects relatively more foreigners than Danish nationals, the applicant argued that the
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use of Start Help instead of regular unemployment benefits in his case constituted indirect
discrimination.

The defendants argued that Article 75.2 of the Constitution, while it entitles citizens to
receive help, does not determine the level of help provided. Therefore, the help provided by
the authorities could, if well reasoned, be reduced to the minimum level of subsistence. The
Constitution, it was argued, should not be interpreted to conform to European Convention on
Human Rights. Furthermore, the defendants argued that the requirements to obtain regular
unemployment benefits conform with Article 14 ECHR since they were founded on the principle

of earning that did not discriminate on the basis of nationality.

IIl. The Supreme Court found that Article 75.2 of the Constitution entails an obligation for
the State to ensure a minimum level of existence for persons covered by it. However, the Court
found that the size of the Start Help and other benefits that the applicant and his spouse
received were sufficient to satisfy Article 75.2 of the Constitution. In relation to the European
Convention on Human Rights, the Supreme Court found that the situation of the applicant was
covered by Article 14 ECHR read in conjunction with Article 1 Protocol 1 ECHR, which, depending
on the circumstances, also covers indirect discrimination. Based on the interpretative notes to
the 2002 amendment to the Active Social Policy Act, the Court stated that one of the purposes
of Start Help was to encourage people to enter the labour market and fewer people to live on
social welfare payments. In relation to foreign nationals, the purpose of the rules was also to
strengthen their integration into Danish society. Furthermore, the Court noted that the applicant
was eligible for and, in fact, received other public benefits such as housing benefit and that the
rules on Start Help did not have consequences that could be characterised as disproportionate.

Finally, the Court noted that the European Convention on Human Rights leaves the
States wide discretion to determine matters of social and economic policy. For these reasons,
the Supreme Court held that Start Help did not in the applicant’s case constitute indirect
discrimination in contravention to Article 14 ECHR in conjunction with Article 1 Protocol 1 ECHR.
None of the other international conventions cited by the applicant could lead to a different
result.

(Source : https://codices.coe.int/codices/documents/precis/FO4ASDB7-955F-4A85-2AC6-
08DC225DC81B)
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® Constitution of the Republic of Turkey 1982 (revised 2017)

Article 17 Everyone has the right to life and the right to protect and improve hissher corporeal and spiritual
existence.

The corporeal integrity of the individual shall not be violated except under medical necessity and in cases
prescribed by law; and shall not be subjected to scientific or medical experiments without his/her consent.

No one shall be subjected to torture or mal-treatment; no one shall be subjected to penalties or treatment
incompatible with human dignity.

(fan : https://anayasa.gov.tr/media/7258/anayasa_eng.pdf)
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TUR-2013-3-004

a) Turkiye b)  Constitutional Court ¢)  Second Section d)  17/09/2013
e) B.2012/752 f) g) Resmi Gazete (Official Gazette), 30.10.2013, 28806 h} Codices
(Turkish)

Headnotes

The public authorities have a duty to investigate whether the Governor and other public
officials had duly conducted their legal duties to determine and evacuate damaged

buildings after an earthquake.

Summary

I. On 23 October 2011, an earthquake recorded at 7.2 intensity hit the province of Van
(Turkey), which led to a great number of people losing their lives. Following the earthquake,
aftershocks continued and a second earthquake measured at 5.6 intensity occurred on

9 November 2011.

During the second earthquake, 24 people staying at the Bayram Hotel located in the city
center of Van, including the applicants' acquaintance Selman keroll modl Lu (S.K), lost
their lives as a result of the collapse of the hotel building. After the event, the Office of the
Chief Public Prosecutor in Van launched an official investigation. In the expert report drawn
up within the scope of the investigation, more than one person was found liable and the

relevant units that did not assess the degree of the building damage were also found to be

at fault (negligent).

The expert report indicated that the building in dispute was built haphazardly in the year it
was constructed (1964) without making its static project and statements. Also, the materials
and eguipment did not meet the criteria of Regulations for Buildings to be Constructed in
Disaster Areas during that period and the building was developed with one extra storey
according to the construction license, which added an extra load on the buildine. The report
also indicated that it had collapsed during the second earthquake and was affected by the
aftershocks between the two earthquakes even though it was standing during the first

earthquake.
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The Chief Public Prosecutor filed a criminal complaint against the hotel manager at the High
Criminal Court for the crime of "leading to the death of more than one person through
conscious negligence”. He referred the investigation file of the Governor of Van and the
officers of the Head of Department of Disaster and Emergency Concerns (Matters) to the
Office of the Chief Public Prosecutor of the Court of Cassation, having decided on the lack of
jurisdiction in accordance with Artictes 3 and 12 of the Law on Trial of Civil Servanis and

Other Public Officials, no. 4483, 2 December 1999,

The Office of the Chief Public Prosecutor of the Court of Cassation decided on 9 October
2012 not to process the complaint on the grounds that assertions about the Governor of
Van and the officers of the Head of Department of Disaster and Emergency Concerns
(hereinafter, "HDDEC") concerning misconduct in office were not based on concrete
information and documents. Also, the Office reasoned that the situation did not give rise to
a crime affecting the concerned people or required a pre-examination. The decision was

notified to the applicants' attorney on 23 October 2012.

Following the Office’s decision, the applicants (i.e., wife, children and brothers of the
deceased S.K.), lodged an individual application before the Constitutional Court, claiming
that the right to life of their acquaintance S. K. has been breached. The reason is that the
Governor of Van and other public officials failed to perform tasks assigned to them in
legislation, giving rise to misconduct while in office. Specifically, because the damage
assessment was not made at the hotel and entrance into the hotel was not forbidden
despite the damage, their negligence led to the killing by gross negligence, They also argued
that the decision of the Chief Public Prosecutor not to process the complaint about the
Governor and other public officials violated the procedural aspect of the right to life and

right to a fair trial.

Il. The Second Section of the Constitutional Court found the complaints admissible and
examined the merits of the application. The Court, firstly, asserted that the right to life
guaranteed by Adicle 17 of the Constitution imposes negative and positive obligations on
the State to protect life. Whereas a negative obligation compels the State to refrain from
harming the life of any person within its jurisdiction wilfully and unlawfully, the positive
obligation means it must protect the right to life of all the individuals against harm arising

from the action of public authorities, other individuals and the person.
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The State must protect the material and spiritual integrity of the individual from every kind
of danger, threat and violence. This obligation also includes taking the necessary precautions
to protect life against foreseeable natural disasters and imminent real dangers. The Court
also stated that there is a procedural aspect of the positive obligations and the State should
conduct an official investigation, so that people responsible for unnatural deaths of others
can be identified and if necessary, punished. The main aim of such an investigation is to
guarantee the efficient enforcement of law that protects the right to life and when public
officials or bodies are involved, to enable them to account for deaths that occurred under

their obligation.

Considering the ongoing trials before the criminal and administrative first instance courts, the
Constitutional Court only examined the question of whether the decision of the Chief Public
Prosecutor at the Court of Cassation not to process the complaint that the Governor and

other public officials had violated the procedural aspect of the right to life.

The Court stated that the relevant legislation states that the Governor and HDDEC officials
have the duty to assess the damage after the earthquake; to determine whether buildings
have been damaged and if so, evacuate them immediately; to take necessary precautions to
shelter homeless people; etc. As a result, it ruled that the failure to investigate whether
such legal duties were duly conducted and whether the misconduct arising from the failure
to carry out the duties resulted in the death of 24 people, including S.K, had violated the
procedural aspect of the right to life guaranteed by Article 17 of the Constitution. The Court

awarded the applicants, 20.000 TL compensation for non-pecuniary damages.

(source: https://codices.coe.int/codices/documents/precis/76A99346-98A4-42E5-34E7-08DC225DC818B)
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® Constitution of South Africa 1996 with Amendments through 2012
Section 25 Property
(7) A person or community dispossessed of property after 19 June 1913 as a result of past racially discriminatory
laws or practices is entitled, to the extent provided by an Act of Parliament, either to restitution of that property or to
equitabte redress. .
Section 72 Public access to and involvement in National Council
1. The National Council of Provinces must
a. facilitate public involvernent in the legislative and other processes of the Council and its committees
Article 118 Public access to and involvement in provincial legislatures
1. A provincial legislature must
a. facilitate public involvement In the legislative and other processes of the legislature and its committees
(https:/Awww.constituteproject.ora/constitution/South_Africa_2012.pdf)
“ Restitution of Land Rights Act No. 22 1994
Section §
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(1) The Commission shall, at a meeting or through the Chief Land Claims Commissioner, a regional land claims
commissioner or a person designated by any such commissioner:

(@) subject to the provisions of section 2, recelve and acknowledge receipt of all claims for the restitution of
rights in land lodged with it in terms of this Act;

{b) take reasonable steps to ensure that claimants are assisted in the preparation and submission of claims;

{c) advise claimants of the progress of their claims at regular intervals and upon reasonable request;

{d} subject to the provisions of section 14, report to the Court on the terms of settlement In respect of
successfully mediated claims;

(e) define any issues which may still be in dispute between the claimants 25 and other interested parties with
a view to expediting the hearing of claims by the Court;

(f) at regular intervals, take appropriate steps to make public information regarding the persons entitled to
claim restitution of rights -in land in terms of section 121 of the: Constitution, the limitations imposed by 30 section 2, and
the manner in which claims may be lodged with the Commission,

(https://www.gov.za/sites/default/files/gcis_document/201409/act220f1994.pdf)

 Restitution of Land Rights Amendment No. 15 2014

Amendment of section 6 of Act 22 of 1994, as amended by section 3 of Act 78 of 1996 and section 5 of
Act 63 of 1997

Section 6 of the principal Act is hereby amended

(a) by the deletion in subsection (1) of the full stop at the end of paragraph (f7 and the insertion of the expression
‘"; and’’ at the end of that paragraphy

(b) by the insertion in subsection (1) after paragraph () of the following paragraph:

““(g) ensure that pricrity is given to claims lodged not later than 31 December 1998 and which were naot finalised

at the date of the commencement of the Restitution of Land Rights Amendment Act, 2014.7"; and

(c? by the insertion after subsection (1) of the following subsection:
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"“(1A) (@) The Commission shall establish and keep a Register which shall be known as the National Land
Restitution Register.
{b) The Commission shall enter into the Register the details of all land restitution claims from the date of
the commencernent of the Restitution of Land Rights Armendment Act, 2014
{c) The Commission shall keep the Register up to date and the Register shall be open to the public subject
to the Promotion of Access to Information Act, 2000 {Act No 2 of 2000).”.
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Keywords of the alphabetical index
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Headnotes

The Constitution imposes a duty on the National Council of Provinces and the provincial
legislatures to facilitate public involvement in their respective legislative processes. The extent
of public involvement necessary will vary depending on the nature of the legislation, with

reasonableness being a determinative factor. The public participation processes that precede



the enactment of legislation giving effect to a fundamental right must be comprehensive. This
includes the right to land restitution, which is paramount in restoring the dignity of those who

continue to suffer from past racist practices and laws.
Surmmary

l. In 2011 the Department of Rural Development and Land Reform held a national
workshop evaluating the impact of the Restitution of Land Rights Act 22 of 1994 (Restitution
Act). The Department then prepared a draft Restitution of Land Rights Amendment Bill providing
for the re-opening of land claims, which was passed by the National Assembly (NA) in 2014.
The Bill was then referred to the National Council of Provinces (hereinafter, “NCOP"), and
subsequently in March 2014, to the various Provincial Legislatures (hereinafter, "PLs"). The PLs
were required by the NCOP to advertise and hold public hearings, invite and consider all oral
and written submissions from members of the public and provide negotiating mandates. By the
end of March 2014, all but one of the PLs had approved the Bill. That same month, the NCOP
passed the Bill. On 30 June 2014, the President assented to the Bill and it was enacted into law
as the Restitution of Land Rights Amendment Act 15 of 2014 (Restitution Amendment Act).

The Land Access Movement of South Africa, Association for Rural Advancement
(LAMOSA) and others sought direct access to the Constitutional Court, which is the only Court
that may decide that Parliament has failed to fulfil a constitutional obligation. They challenged
the constitutionality of the Amendment Act on two grounds. They submitted that the NCOP and
PLs respectively failed to fulfil the constitutional obligation to "facilitate public involvement" in

the passing of the Bill, thus breaching Sections 72.1.a and 118.1.a of the Constitution.

Alternatively, and independently, they submitted that Section 6.1.¢ of the Restitution
Amendment Act, which requires the Commission on Restitution of Land Rights to "ensure that
priority is given" to existing restitution claims, was incurably vague.

The first to tenth respondents opposed the challenge. They argued that the public
participation facilitated by the NCOP and PLs was constitutionally sufficient through, amongst
other things, public hearings conducted by the PLs.

The eleventh respondent, the Speaker of the Western Cape PL, submitted that it acted
reasonably within the context of the timeline imposed by the NCOP. In its view, the NCOP

timeline was outside its sphere of control; hence it did not bear the burden of demonstrating

g



that the NCOP acted reasonably and could not compel the NCOP to comply with its own
standing practices. The twelfth to fourteenth respondents, the President, the Chief Land Claims
Commissioner and the Minister of Rural Development and Land Reform, respectively, opposed
the alternative challenge. They argued that if interpreted purposively Section 6.1.g was clear in
the context of the Restitution Amendment Act. Alternatively, they contended that, if Section
6.1.¢ is vague, the imprecision is constitutionally permissible in line with this Court’s
Jurisprudence, and thus direct access on this point should not be granted.

The fifteenth to eighteenth respondents, the Matabane Community, the Maphari
Community, the Mlungisi and Ezibeleni Disadvantaged Groups and the Lady Selborne Concerned
Group, respectively, limited their arguments to the alternative challenge. They submitted that
direct access would not be in the interests of justice, as this Court should have the benefit of
the views of the Land Claims Court. Section 6.1.¢ of the Restitution Amendment Act is
procedural in nature and thus not vulnerable to the applicants’ alternate challenge; and further
does not limit the right in Section 25.7 of the Constitution to claim restitution of dispossessed
land.

Il. The Court in a unanimous judgment reiterated that the right to restitution of land
plays a pivotal role in South Africa’s constitutional democracy, and is a means to achieving the
guarantee of dignity for those who continue to suffer from the racist practices and laws of the
past. The legislative processes that resulted in the Restitution Amendment Act, enacted to give
effect to the right, had to include comprehensive public participation. The processes and
truncated timeline in which the PLs had to hold public hearings was objectively unreasonable.
These failures meant that NCOP failed to facilitate adequate public participation, in violation of
a constitutional obligation. As a result, the Restitution Amendment Act was declared invalid.
However, the Court made the declaration prospective, as without the Restitution Amendment
Act, the new claims lodged would cease to exist. This way new claims lodged by the date of
the judgment, continue to exist, but none can be lodged in future under the impugned

legislation. It was not necessary to reach the alternative challenge.
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Complementary information

Legal norms referred to: - Sections 25.7, 72.1.a and 118.1.a of the Constitution of the Republic
of South Africa, 1996; - Restitution of Land Rights Act 22 of 1994; - Restitution of Land Rights
Amendment Act 15 of 2014.

Cross-references

Constitutional Court:

- Cool Ideas 1186 CC v. Hubbard and Another, Bulletin 2014/2 [RSA-2014-2-0091;

- Doctors for Life Interational v. Speaker of the National Assembly and Others, Bulletin 2006/2
RSA-2006-2-008];

- Matatiele Municipality and Others v. President of the Republic of South Africa and Others (2),
[2006] ZACC 12.

- Minister of Health and Another v. New Clicks South Africa (Pty) Ltd and Others), Bulletin
2005/3 [RSA-2005-3-009].
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® Constitution of the Republic of Kazakhstan
Article 14

1. Everyene shall be equal before the law and court.
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2. No one shall be discriminated against on the grounds of origin, social, official or property status, sex, race,
nationality, language, attitude to religion, convictions, place of residence or any cther circumstance.

Article 28

L. A citizen of the Republic of Kazakhstan shall be guaranteed a minimum wage and a pension, as well as social
security in old age, in case of sickness, clisability or loss of the main source of income, and on cther legal grounds.

2. Voluntary social insurance, the creation of complementary forms of social security and charity shall be

encouraged.

Article 29

1. Citizens of the Republic of Kazakhstan shall have the right to health protection.

2. Citizens of the Republic shall have the right to free, guaranteed and comprehensive medical care in accordance
with the law.

3. Paid mediical care shall be provided by state and private medical institutions, as well as by persons engaged in
private medical practice under the conditions and according to the terms and procedures established by law.

Article 31

1. The state shall endeavour to protect the environment for the benefit of human life and health.

2. Public officials shall be held accountable in accordance with the law for concealing facts and circumstances
that endanger the life and health of the peaple,

(i https://www.akorda.kz/en/constitution-of-the-republic-of-kazakhstan-50912)

 Law on social protection of citizens who suffered from nuclear tests at the Semipalatinsk nuclear test site

Article 13 Social support of the population

Citizens living in the territories specified in Articles 5 and 6 of this Law and who retired before January 1, 1998, are
entitled to a pension supplement according to the zone in the amount of:

Etc.
The poputation living in the territories specified in Articles 5, 6, 7, 8,  has the right to:
1) additional wage according to the zones in the amount of;

Etc.
2) (excluded)
3) annual additional paid leave according to the zones:
Etc.

(fian; https://adilet.zan kz/eng/docs/Z920003600 )
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“Treaty on the Prohibition of Nuclear Weapons

Article 6 Victim assistance and environmaental remediation

Each State Party shall, with respect to individuals under its jurisdiction who are affected by the use or testing of
nuclear weapons, In accordance with applicable intemational humanitarian and human rights law, adequately provide age-
and gender-sensitive assistance, without discrimination, including medical care, rehabilitation and psychological support, as
well as provide for their social and economic inclusion,

(i https://treaties.un.ore/doc/Treaties/2017/07/20170707%2003-429%20PM/Ch_XXVI_9,pdf)

40



&

Feemsdmiunsituanmisedenvesituil uardinisdunasnislunisdansmamsunmslsiy
Usgvgu

oglsin msliansusslenifimfuusiansiumdoRidunansenuanmanadeuiinndes
finnfvaglumdsfivividaunndon srauandiiuindumsasdondnanumanenia udnseiy
wanANIIfsuiuamTgesIHYY (constitutional principle of equality) lafanursauiunusuls
Iﬂﬂlﬂ‘ﬁ'ﬁ]’ﬁm’lﬁﬁﬁmumiﬁﬁﬁLLﬂﬂﬁiNﬁIu%\iWﬁLﬁa\‘iU']ﬂﬂﬁjNﬁE}GLN%fQ Falunsdlil anumseifananie
anuiiegerfseglundeftanidanadon Ussnaufunisldsunansynumeduaniunisal
funndeniiiudunsieathusiiiosveserady

*Umsﬁﬁw%waqv;fs'wﬂgmﬂalumsﬁ%’uﬁ'ummqﬁ'umnm'wﬁ’u'l,uﬁ'iumsﬁ:msmmaﬁ’ﬂﬂuima

Y

Warsanandadesing q (Wi vuiauasszrznawesmsinsututunded seduvsinisuumdeuves

ar ar s o

fusfun¥edlumniufivassansznusiesrante mavineu wionsAnwieglufuivuiiou (Hudu)
awmialﬂ’[.uﬂismumimaﬁﬁﬁ’mzﬁﬁeﬂaq%’g%‘u 9 ﬁmfﬁsgﬁummﬁaamsmﬁmsaamaﬁmuu,ﬂ'qﬂﬂa
ﬁlﬁ%’uwanszwumnﬁ‘uﬁum%’aﬁa"mﬂuwamnmsmaauﬁqLﬂé'a%w‘%aqﬁ’ﬁmqmqmLﬂﬁﬂ%ﬁwwé
a$19du Faflefimsananssnuidauiiintustheseilerauiinaasuiiuedefstinianiuad
ud enasgessygiiuiduduiiedesaiuaanninsmsdunsemedenuliuinadioile
nanssnuMAnsaaeuiedes @mamfomemussyaramaitudg) Fsaenndoatunudnua
mmﬂmﬁﬁgai’ﬁﬁmimuﬁﬁ’muay”ﬁlﬂu%'gﬁﬁuuﬁzy ﬁﬂﬁqﬁaﬁqaa’aLa?umﬁﬂ’aﬁ’ulﬁ‘wﬂ'ﬂm’ﬁmm
Sgessuygiuduavslundnuseiumedenu (the right to social security) anslun1sdursasgLAIW
(the right to health protection) LLaxn'ﬁﬁ:uﬂiaqé’fmmé’auﬁﬁas{a%ﬁmLtasqfumw {the protection
of an environment favourable to life and health) MUHR51 lbx NIWTT b LATUINTT me VO
Spovanymy el MsafuasunnsmInsiuasemdiangounangsaniniseets uuuay
FIewie AABATUTIULIR TN UaTUARATITUANLYIeMEDRe

ueneni] madgsssuygSaiiuin msfinmsdnvifmduiefundnnsuazuuamdlums
Aunsamsdenuvamailieeiildiunanseny Tnefidanmunmaalfusiunsedlutegiuluenfiuid

v o o wa

L4 1 o o ' . .4 - N q‘)’ d' & 1
Yullau sanssnunanswnmdnalsernsidudaduddnelossy (ionizin radiation) Vidvianfane
g S

= v

vidluwaiuitiunasiuiidy q setotemedenu dunnden Ussansenand nisuwd wayiy 9

anfBimaRanina 12919 U adgsTTuyyIitadedn 1net em veINgYANEIIRIE
“nmafupsesndennvemaiioaildfunanssmuannismeaauiinndes w aouineaeuiiuede
wiw1arAuad” (the Law on "Social Protection of Citizens Affected by Nuclear Tests at the
Semipalatinsk Nuclear Test Site") lifnnTaudatuigsssuug wasiauouwuelddguradiiuunsnisg
Lﬁaﬂ%'uﬂqaﬂgwmaﬁLﬁ"m‘t’r’aﬂﬁ’umsﬁ’uﬂsaqmaﬁ’aﬂwaawatﬁaaﬁlﬁ%‘uwaniwvmnmswﬂaau
fupdeT lnedhildsmmufiuresmasgsssuyamuitssyiiluussingiusidede.

51



42

English v

KAZ-2024-1-001 [ 0 J

a) Kazakhstan b) Constitutional Court ¢) d) 25/09/2023 ) 30 f) Consideration of
Article 13 of the Law on "social protection of citizens affected by nuclear tests at the
Semipalatinsk nuclear test site", 18.12.1992, for compliance with the Constitution g} Egemen
Qazagstan, Kazakhstanskaya pravda (Official Gazette) h) Codices (English, Kazakh, Russian)

Keywords of the Systematic Thesaurus

_Constitutional Justice - Decisions - Types - Finding of constitutionality or
unconstitutionality

3.12 - General Principles - Clarity and precision of legal provisions

5.4.14 - Fundamental Rights - Economic, social and cultural rights - Right to social security

5.5.1 -Fundamental Rights - Collective rights - Right to the environment

i

5.4.3

Keywords of the alphabetical index

Social protection / Nuclear test / Social security / Equality / Discrimination

Headnotes

According to obligations assumed under international treaties, the State shall provide age and
gender sensitive assistance, without discrimination, including medical care, rehabilitation and
psychological support to individuals under its jurisdiction who are affected by the use or testing
of nuclear weapons, as well as provide for their social and economic inclusion, in accordance
with applicable international hurmanitarian and human rights law.

Furthermore, the State pursues a legitimate goal — to support people who are still in a
disadvantaged environment and are exposed to negative factors compared to other people.

Summary

i. The Constitutional Court received an appeal on verification of compliance with the Constitution
of Article 13 of the Law of 18 December 1992 on "Social Protection of Citizens Affected by
Nuclear Tests at the Semipalatinsk Nuclear Test Site" (hereinafter, the "Law").

This article provides for social support to citizens affected by nuclear tests and living in areas
affected by radioactive fallout in the form of pension supplements, additional wages and
additional paid leave.

The applicant previously resided in one of these territories and is affected by the tests, as
confirmed by the certificate issued to him. He does not currently five in the said territory.

The applicant considers that Section 13 of the Law is inconsistent with Article 14 of the
Constitution on the equality of all before the law and the courts (paragraph 1) and on non-
discrimination (paragraph 2).




Article 13 of the Law was applied by the courts of first instance and of appeal in civil proceedings
which dismissed the applicant's claims for the recovery of a wage supplement and payment for
additional leave.

ll. The Constitutional Court noted that equality of all before the law and courts and the prohibition
of discrimination is an inalienable principle of the rule of law, which has been enhanced to the
rank of Constitution. It operates in all spheres of society, including in the implementation of the
functions of the welfare state.

Kazakhstan assumes obligations under international treaties. Following Article 6.1 of the Treaty
on the Prohibition of Nuclear Weapons of 7 July 2017, ratified by the Law of 3 July 2019, each
State Party shall provide age and gender sensitive assistance, without discrimination, including
medical care, rehabilitation and psychological support to individuals under its jurisdiction who are
affected by the use or testing of nuclear weapons, as well as provide for their social and
economic inclusion, in accordance with applicable international humanitarian and human rights
law,

Furthermore, the State pursues the legitimate goal of supporting people who are still in a
disadvantaged environment and are exposed to negative factors compared to other people.

The Republic of Kazakhstan, confirming its mission as a social state, has undertaken to ensure
the social protection of citizens affected by long-term nuclear tests at the Semipalatinsk test site,
which is reflected in the Law under consideration.

The law classifies the territories exposed to radioactive fallout during nuclear tests, establishes
the categories and status of citizens affected by such tests, defines the need for environmental
rehabilitation of territories and introduces measures to organise medical care for the population.

Granting additional benefits only to victims of nuclear tests who live in an environmental disaster
zone may formally indicate a violation of the principle of equality. However, the constitutional
principle of equality cannot be applied without considering the different circumstances in which
certain categories of citizens find themselves. In this case, such a circumstance is the place of
residence in the environmental disaster zone, associated with the continuing adverse impact of
the environmental situation on residents.

The right of the legislator to apply a differentiated approach in the field of social protection based
on various factors (for example, the scale and time of radiation exposure, the ievel of radiation
contamination of territories and its impact on the body, work, service or study in contaminated
areas, etc.) is clearly traced in the law-making practice of other states faced with the need for
social protection of persons exposed to radiation as a result of nuclear tests or man-made
nuclear accidents and catastrophes.

In view of the continuing negative consequences of the Semipalatinsk test site, the Constitutional
Court considers it necessary to strengthen social protection measures for citizens affected by
the nuclear tests (including their descendants), which would be consistent with the characteristic
of a social State proclaimed in the Constitution and would also contribute to the implementation
of the constitutional provisions on the right to social security, the right to health protection, and
the protection of an environment favourable to life and health (Articles 28, 29 and 31 of the
Constitution). The strengthening of social protection measures implies the expansion of both the
types of assistance provided and its scope, size and recipients.
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New principles and approaches to the social protection of affected citizens should be studied
and proposed, considering the current radicecological situation in the contaminated territories,
the medical consequences for the population exposed to ionizing radiation, living both in these
territories and beyond, as well as social, environmental, demographic, medical and other factors.

The Constitutional Court considered Article 13 of the Law on "Social Protection of Citizens
Affected by Nuclear Tests at the Semipalatinsk Nuclear Test Site” to be in accordance with the
Constitution and recommended to the Government to take measures to improve the legislation
on issues of social protection of citizens affected by nuclear tests, with due regard to the
positions of the Constitutional Court stated in the normative decision.
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