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Foreword

As the President of the Association of Asian Constitutional
Courts and Equivalent Institutions (AACC) between 2023 and 2025,
the Constitutional Court of the Kingdom of Thailand hosted the 6"
Congress of the AACC, centered around the main theme :
“The Constitutional Courts and Equivalent Institutions in Strengthening
Constitutional Justice for Sustainable Society” during 17" - 21
September 2024 at the Athenee Hotel, Pathumwan District, Bangkok.
This event aimed at providing the member countries with an
opportunity to exchange academic perspectives on constitutional
justice procedures, human rights protection, and promotion of the
rule of law, encouraging cooperation among the Constitutional Courts
and Equivalent Institutions in Asia, as well as serving as a forum for
sharing and learning of insights into strengthening constitutional
justice for a sustainable society between the members.

At the Congress, the Constitutional Court of the Kingdom of
Thailand was honored to welcome the representative of the European
Commission for Democracy through Law (Venice Commission),
the presidents of other regional associations of constitutional
jurisdiction, and the AACC members, who kindly delivered special
and greeting remarks, together with giving academic presentations
under several sub-themes. In addition, the member countries of
the Association, altogether, adopted the Bangkok Declaration,
a document indicating the outcome of the Congress concerning
the AACC members’ aims to cultivate relations and enhance the
efficiency of constitutional justice in the region.
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As for this publication of “The Constitutional Courts and
Equivalent Institutions in Strengthening Constitutional Justice
for Sustainable Society : Collection of Academic Presentations
of the 6" Congress of the Association of Asian Constitutional Courts
and Equivalent Institutions (the 6™ Congress of the AACC),” all the
speeches in various sessions, academic papers presented at the
Congress, the Bangkok Declaration, and photos of different activities
have been compiled. In this regard, the Office of the Constitutional
Court hopes that this book would be not only an important
academic document that identifies the role of the Association of
Asian Constitutional Courts and Equivalent Institutions (AACC) in
developing the constitutional justice procedures at the regional
level, but also a useful source for further reference in the academic
sphere.
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I. Remarks of the 6" Congress of the Association of Asian Constitutional Courts and Equivalent Institutions

Opening Remarks
Hon. Professor Dr. Nakharin Mektrairat
President of the Constitutional Court of the Kingdom
of Thailand & President of the Association of
Asian Constitutional Courts and Equivalent Institutions (AACC)
at the 6™ AACC Congress 2024
Wednesday 18" September 2024
The Athenee Hotel, Bangkok

Honourable Presidents / Chief Justices /
Chairpersons of the AACC Members;

Dearest colleagues;
Distinguished guests;

Ladies and gentlemen,

As assuming over the chairmanship of the Association of Asian
Constitutional Courts and Equivalent Institutions (AACC), I, on behalf
of the Constitutional Court of the Kingdom of Thailand, am wishing
to welcome all of you at the Opening Ceremony of the 6" AACC
Congress.

The Constitutional Court of the Kingdom of Thailand is one
of the seven co-founding members of the AACC. Therefore, we can
witness how our regional association has been developed so far.
It is undeniable that our mutual cooperation is one of the keys for
this accomplishment. As a forum of the exchange on constitutional
adjudication, implementation of the rule of law, protection of
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people’s rights and liberties, and so forth, the AACC Congress cannot
be organised to reach its objective regardless of the contribution
of all of you.

Ladies and gentlemen,

As you may be aware, our theme of this Congress is
“The Constitutional Courts and Equivalent Institutions in
Strengthening Constitutional Justice for Sustainable Society,”
The Constitutional Court of the Kingdom of Thailand as a host for
this Congress has realised that development will be unable to go
sustainable if we have a lack of effective collaboration as it is not
a single-faceted issue that could be handled by only one country
or institution. Indeed, this Congress is open for us to share and learn
from each other best practice.

Taking this opportunity, | would like to declare the 6™ AACC
Congress 2024 officially open and wish it particularly successful.

4 The 6™ Congress of the AACC
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Welcome Remarks
Hon. Professor Dr. Nakharin Mektrairat,
President of the Constitutional Court of the Kingdom
of Thailand & President of the Association of
Asian Constitutional Courts and Equivalent Institutions (AACC)
at the 6" AACC Congress 2024
Thursday 19" September 2024
The Athenee Hotel, Bangkok

The Honourable Presidents/ Chief Justices/
Chairman of Foreign Constitutional Courts,

The Honourable Presidents Emeritus,
Special Delegates of the Venice Commission,

The Honourable Justices/ Judges of
Constitutional Courts and Equivalent Institutions,

Delegates of Constitutional Courts and
Equivalent Institutions, and

Distinguished guests.

On behalf of the Constitutional Court of the Kingdom of
Thailand and the President of the Association of Asian Constitutional
Courts and Equivalent Institutions (AACC), | would like to welcome
all participants and thank you for your kindness in attending
today’s 6" Congress of the AACC under the theme: “The
Constitutional Courts and Equivalent Institutions in Strengthening
Constitutional Justice for Sustainable Society”

The 6" Congress of the AACC 5



I. Remarks of the 6" Congress of the Association of Asian Constitutional Courts and Equivalent Institutions

Today’s congress is academic in nature, which is one of the
key functions outlined in the AACC Statute with the objective of
enabling the presentation of academic papers on relevant subjects
by both members and foreign countries. This will facilitate
the sharing of knowledge, perspectives, and experiences in carrying
out the responsibilities of the AACC, especially the role in protecting
rights and liberties of the people, including strengthening the
democratic governance of member countries.

The main theme of today’s congress is ‘The Constitutional
Courts and Equivalent Institutions in Strengthening Constitutional
Justice for Sustainable Society,” which is divided into three
following sub-themes:

l: The Role of the Constitutional Courts and Equivalent
Institutions in Strengthening Constitutional Justice for Sustainable
Society;

ll: The Evolvement of Constitutional Justice for Sustainable
Justice in the Changing World; and

lll: Constitutional Justice as the Foundation of Sustainable
Social Development

All three sub-themes are honored by the Presidents/ Chief
Justices/ Chairmans/ Representatives of other Constitutional Courts/
Equivalent Institutions acting as the Chairperson with the Justices of
the Constitutional Court of the Kingdom of Thailand acting as the
Co-chairperson of the Congress.

Before entering into the Congress under the first sub-theme,
the Constitutional Court of the Kingdom of Thailand and
the Association of Asian Constitutional Courts and Equivalent
Institutions (AACC) would like to invite the Presidents/ Chairpersons/
Representatives of other Associations of the Constitutional Courts

6 The 6" Congress of the AACC
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from various regions who have traveled to attend the Congress
today and who have sent electronic messages to kindly greeting
messages the Congress in the following order:

First, | would like to invite Hon. Ms. Elvira Azimova,
Chairperson of the Constitutional Court of the Republic of
Kazakhstan and the President of the Eurasian Association of
Constitutional Review Bodies (EACRB).

Second, | would like to invite Hon. Mr. Moussa Laraba,
Justice of the Constitutional Court of the People’s Democratic
Republic of Algeria and Secretary-General of the Conference of
Constitutional Jurisdictions of Africa (CCJA).

Third, | would like to invite Hon. Mr. Enrique Arnaldo
Alcubilla, Judge of the Constitutional Court of Spain and President
of the Ibero-American Conference on Constitutional Justice (CIJQ).

Forth, | would like to thank for a pre-recorded video from
Hon. Ms. Holta Zagaj, President of the Constitutional Court of the
Republic of Albania and President of the Conference of European
Constitutional Courts (CECC).

And Finally, | would like to invite Ms. Simona Granata-
Menghini, Director and Secretary of the Venice Cammission of
the Council of Europe.

On behalf of the Constitutional Court of the Kingdom of
Thailand and the Association of Asian Constitutional Courts and
Equivalent Institutions (AACC), | would like to thank the Presidents/
Chairpersons/ Chairmans/ Representatives of other Associations of
the Constitutional Courts from various regions for honoring us
with their greetings. Without further ado, | would like to introduce
everyone to the first academic conference on the sub-theme of
“The Role of the Constitutional Courts and Equivalent Institutions in

The 6" Congress of the AACC 7
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Strengthening Constitutional Justice for Sustainable Society”. And,
please welcome Hon. Mr. Dashbalbar Gangabaatar, Justice of the
Constitutional Court of Mongolia to act as the chairperson of
the conference together with Hon. Mr. Noppadon Theppitak,
Justice of the Constitutional Court of the Kingdom of Thailand.
Thank you.

8 The 6" Congress of the AACC
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Closing Remarks
Hon. Professor Dr. Nakharin Mektrairat
President of the Constitutional Court of the Kingdom
of Thailand & President of the Association of
Asian Constitutional Courts and Equivalent Institutions (AACC)
at the 6" AACC Congress 2024
Thursday 19" September 2024
The Athenee Hotel, Bangkok

Honourable Presidents / Chief Justices /
Chairpersons of the AACC Members;

Dearest colleagues;
Distinguished guests;

Ladies and gentlemen,

We have reached the end of the 6" AACC Congress 2024.
It is a sad task because we shall be closing the door very soon on
our lively - but in-depth — discussion, as well as bidding a farewell
to my colleagues. However, it would be my privilege and honour
to do so as entrusted at the assembly of such renowned and
outstanding constitutional professionals from all around Asia and
beyond.

This Congress could not come to its end successfully
without your active participation, for which | would like to thank
all of you. The Congress has not only led the Constitutional
Court of the Kingdom of Thailand to carry out more engagement
with the others in the crucial role as a host institution, but also

The 6" Congress of the AACC 9
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brought us to our shared values under the same umbrella of
sustainable development, which all of us completely agree that we,
constitutional review organs, play a significant role in for a balance
of constitutional justice.

Ladies and gentlemen,

The Bangkok Declaration can be said to be one of the most
important outputs of our Congress. It recognises our position;
it cherishes our common goals; and it encourages our mutual
development. This is not the achievement constituted by me nor
the Constitutional Court of Thailand — but all the participants of
this Congress.

| fully appreciate such remarkable efforts. Now, it is time
to declare that the 6™ AACC Congress 2024 closed. Once again,
thank you very much.

10 The 6" Congress of the AACC
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Special remarks
Hon. Mr. Gianni Buquicchio,
President Emeritus, Special Representative
of the Venice Commission
at the 6™ Congress of the Association of
Asian Constitutional Courts and Equivalent Institutions (AACC)
18 September 2024, Bangkok, Thailand

Introduction

Mr President of the Constitutional Court, and of the
Association of Asian Constitutional Courts and Equivalent
Institutions, presidents and judges, ladies and gentlemen, and
distinguished guests,

It is a great honor and privilege to address you today at
the 6" Congress of the Association of Asian Constitutional Courts,
hosted by the Constitutional Court of the Kingdom of Thailand,
even if | deeply regret that | cannot be with you in person.

Gratitude to the Host Court

Firstly, I would like to extend my sincere gratitude to the
Constitutional Court of the Kingdom of Thailand for hosting this
prestigious Congress. The hospitality and meticulous organization
provided by our hosts have created an ideal environment for
fruitful discussions and meaningful exchanges. | also wish to express
my sincere thanks to Mr. Nakharin Mektrairat, President of the
Constitutional Court of Thailand, and Justice Noppadon Theppitak,
for their exemplary leadership and cooperation, particularly for
presiding over the 21% Bureau meeting of the World Conference
on Constitutional Justice, held in Venice in March 2024. Their
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contributions have been instrumental in strengthening our collective
efforts toward advancing constitutional justice.

Constitutional Justice has been at the core of the mission of
the Venice Commission since its very beginning in 1990. The Venice
Commission has supported independent constitutional courts,
by developing and upholding the principles and standards which
they must protect, by providing guidance through amicus curiae
briefs, by making public declarations in support of those courts
which faced political pressure, and by encouraging the creation of
a community of constitutional courts which can support each other.

The Venice Commission has thus actively promoted
cooperation, coordination and cross-fertilization, particularly through
the sharing of case-law among constitutional courts and the setting
up of regional and linguistic networks. The AACC is one of these
networks.

The Venice Commission and myself have a long-standing
relationship with the AACC, actively contributing to its establishment
and development over the years. Our journey began with bilateral
contacts, including significant engagement with the Constitutional
Court of Indonesia and the participation in the 3™ Seminar for Asian
Constitutional Court Judges in Ulaanbaatar in 2005. This seminar
marked the beginning of our cooperation, leading to the inclusion
of Asian case law into our CODICES database. Our collaboration
intensified with the participation of the Republic of Korea in the
Venice Commission’s Joint Council on Constitutional Justice in 2006,
following its full membership. This partnership was further solidified
when we discussed the importance of involving Asian Constitutional
Courts in the first World Conference on Constitutional Justice held
in Cape Town in 2009. The Asian Courts played a pivotal role in

14 The 6™ Congress of the AACC
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the 3™ Congress of the World Conference on Constitutional Justice
in Seoul in 2014, where the Seoul Communiqué was adopted.
This communiqué has since become a model for the World
Conference’s declarations, demonstrating the significant
contributions of Asian Courts to global constitutional justice.
The AACC has been instrumental in broadening the scope of
constitutional justice across Asia. Initially focused on East and
Southeast Asia, the AACC now embraces Central Asia, promoting
a comprehensive approach to constitutional justice throughout
the continent. This inclusivity is crucial for addressing the diverse
challenges faced by our societies and ensuring that constitutional
justice remains a cornerstone of sustainable development.

The AACC’s dynamism is evident in its scientific symposia,
training programs, and comparative literature initiatives, driven by
its three complementing secretariats in the Republic of Indonesia,
the Republic of Korea, and the Republic of Turkiye. These activities
foster a culture of continuous learning and adaptation, essential
for maintaining the relevance and efficacy of constitutional justice.
One of the most significant aspects of our cooperation has been
the focus on human rights protection. Former President Park
Han-Chul of the Constitutional Court of the Republic of Korea
proposed the establishment of an Asian Court of Human Rights
during the 3" Congress of the World Conference on Constitutional
Justice in Seoul. This proposal aims to provide a regional platform
for individuals in Asia to claim and defend their fundamental rights,
inspired by the European Court of Human Rights.

The Venice Commission has supported these reflections,
advocating for a phased approach where likeminded countries
establish the court, setting high standards for human rights protection

The 6" Congress of the AACC 15
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before gradually including other countries. This strategy ensures the
preservation and enhancement of human rights standards across Asia.

The theme of this year’s Congress, “The Constitutional Courts
and Equivalent Institutions in Strengthening Constitutional Justice for
Sustainable Society,” is both timely and pertinent. As we navigate
an era marked by rapid change and unprecedented challenges,
the role of constitutional courts in upholding justice and fostering
sustainable societies cannot be overstated. Constitutional justice
serves as the bedrock for sustainable development by ensuring
that the principles of justice, equity, and human rights are upheld.
This Congress provides an invaluable platform for discussing how
constitutional courts and equivalent institutions can adapt to
evolving societal needs and global challenges. The sessions will
explore various dimensions of constitutional justice, including its
role in social integration, environmental protection, and economic
stability. One of the critical aspects to be examined is how
constitutional courts can address the growing threats to democracy
and the rule of law. In many parts of the world, including Asia,
we are witnessing challenges to democratic principles. Constitutional
courts have a pivotal role in safeguarding these principles, ensuring
that sovernments remain accountable and that the rights of citizens
are protected.

Moreover, we will discuss the innovative ways in which
constitutional courts can contribute to sustainable development.
This includes addressing issues such as climate change, which
poses significant threats to societal stability and human rights.
Constitutional courts can play a crucial role in interpreting and
enforcing environmental laws, ensuring that development is
pursued responsibly and sustainably. Finally, the Congress will

16 The 6" Congress of the AACC
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provide an opportunity to share best practices and experiences
from different jurisdictions, as well as to exchange information and
enhance cross-fertilisation between courts. By learning from each
other, we can enhance our approaches to constitutional justice,
ensuring that they remain relevant and effective in addressing
contemporary challenges. In partnership with the Venice
Commission, the World Conference on Constitutional Justice (WCCJ)
acts as a global platform for the exchange of experiences and
best practices among constitutional courts. As of today, the WCCJ
brings together 120 Constitutional Courts and Councils, as well as
Supreme Courts, across Africa, the Americas, Asia, Australia/Oceania,
and Europe. It emphasizes constitutional justice, encompassing
constitutional review and human rights case-law, as an essential
element for democracy, human rights protection, and the rule of law.

According to its Statute, the WCCJ has three main organs:
the General Assembly, the Bureau, and the Secretariat. The
General Assembly is led by the Host Court of the Congress, while the
Bureau’s Presidency rotates annually among different groups. The
Venice Commission serves as the Secretariat of the WCCJ. The WCCJ
achieves its mission through regular congresses, regional conferences,
seminars, experience and case-law sharing, and providing support to
members upon request. The independence of Constitutional Courts
is an essential prerequisite for their effective operation and serves
as a critical safeguard for the rule of law. The World Conference on
Constitutional Justice is fundamentally tasked with promoting the
independent functioning of its member courts on a global scale.
It is noteworthy that the independence of Constitutional Courts
is a permanent and integral component of the agenda at every
congress of the World Conference. The primary goal of the WCCJ

The 6" Congress of the AACC 17
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is to facilitate judicial dialogue between constitutional judges on
a global scale. This information exchange promotes reflection on
arguments that uphold the core objectives of national constitutions.
Despite the significant differences in these texts, discussions on
fundamental constitutional concepts unite judges worldwide, all
committed to advancing constitutionalism in their own countries.

Looking ahead, | am delighted to announce that the
6" Congress of the World Conference on Constitutional Justice
will take place in October 2025 in Madrid. This significant event
will focus on the theme “Human Rights for Future Generations.”
We hope that Asian constitutional courts will be well-represented
at this congress, contributing to vital discussions on how we can
protect human rights for future generations. | want to recall that the
5" Congress of the World Conference on Constitutional Justice took
place here in Asia, specifically in Bali, Indonesia, and was organized
in a remarkably brilliant manner.

Ladies and Gentlemen,

Before concluding, | would like to stress once more that
constitutional courts and equivalent bodies are the guardians
of the constitution and of constitutionalism. Independent
constitutional courts are a guarantee of separation and balance of
powers among state institutions; they play a crucial role in ensuring
that governmental action and legislation conform to the constitution
and to international standards. They protect the fundamental rights
of every citizen. Through their interpretation of the Constitution,
constitutional courts have the potential to address societal concerns
and aspirations, and to contribute to sustainable development

18 The 6" Congress of the AACC
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and just societies. Constitutional courts have the great
responsibility to uphold the democratic principles. Nowadays,
democracy is facing many challenges, all over the world. The very
concept of democracy is being questioned. Pluralism, which is
a democratic pillar and a precondition for political participation
and public trust in the institutions of the state, is instead increasingly
seen as a threat. The Venice Commission has been called on many
occasions to provide clarifications and guidance on the rights of
political parties, on their duties, on the rules for their funding, on
the sanctions applicable to them, including, in very extreme
cases, their suspension and even their dissolution. The issue of
the dissolution of a political party has recently been the object
of a decision also here in Thailand. A few months ago, we have
provided opinions on the conditions for banning a political
party and on the consequences for its members in Europe.
The Commission has underscored the importance of the
fundamental right of freedom of association; it has reminded that
even when sanctions to political parties are aimed to preserve
the integrity of the democratic process, they need to respect the
principle of proportionality and be exempted from arbitrariness.
It has recalled that the suspension and the dissolution of
a political party may only be a measure of last resort, in cases when
the party has advocated the violent overthrow of the democratic
constitutional order, and only after providing a full range of
procedural safeguards. It has underlined that persons subject to
ineligibility need to be given judicial review. These fundamental
principles are part of our common constitutional heritage.

The 6" Congress of the AACC 19
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Mister President, Ladies and Gents,

In conclusion, | would like to praise the longstanding and
close cooperation between the AACC and the Venice Commission.
This partnership, which began well before the formal establishment
of the AACC, has been instrumental in advancing constitutional
justice in Asia and beyond. The Venice Commission remains
committed to deepening our exchanges and collaboration with
the AACC, ensuring that our collective efforts contribute to the
advancement of constitutional justice worldwide. Your contributions
to the upcoming 6" Congress of the World Conference in Madrid
next year will be crucial for its success, and | look forward to
continuing our fruitful partnership.

Thank you, and | wish you all a productive and inspiring Congress.

20 The 6" Congress of the AACC
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Greeting Message
Hon. Ms. Elvira Azimova,
Chairperson of the Constitutional Court of the Republic
of Kazakhstan and President of the Eurasian Association
of Constitutional Review Bodies (EACRB)

Dear Ladies and Gentlemen,

| welcome you on behalf of the Constitutional Court of
the Republic of Kazakhstan and the Eurasian Association of
Constitutional Control Bodies.

Let me express my gratitude to Honourable Chairman,
Mr. Nakharin Mektrairat, for highly organising the Asian Association
Congress.

First of all, | would like to emphasise the relevance of the
chosen theme of the Congress, which underlines our unity in our
endeavour to ensure decent living conditions for every human being.

Law and order are fundamental conditions not only for
ensuring public and personal safety. This is the key to the sustainable
development of the state, society and the individual.

The people of Kazakhstan today live in a new political
reality. Over the past five years, large-scale reforms have been
carried out and the political system has undergone a fundamental
transformation. As a consequence, at present, fundamental changes
are taking place in public consciousness.

A renewed culture of the rule of law grows in the concept of
Fair Kazakhstan outlined by the Head of State. The strategic priority
remains to ensure the safety of citizens as a fundamental value for
each individual and society as a whole.
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One of the main goals is to make Kazakhstan comfortable
and safe.

A sustainable state, a sustainable society leads to
sustainable personal development, all of which together contribute
to progress. Therefore, Kazakhstan continues to reform the rule
of law and constitutional review is an important part of it.

Each and every one of us in this Hall will firmly reaffirm that
the rule of law is crucial for sustainable development.

First, it guarantees equal treatment, protection and fair
opportunities, thereby eliminating social and economic inequalities.

Secondly, it ensures predictability, clarity and legality,
guaranteeing the transparent application and compliance of laws
and regulations, enabling the possibility of living in a stable and
reliable legal system.

Third, it establishes processes and mechanisms aimed at
balancing the economic, social and environmental dimensions
of sustainable development, promoting sustainable practices,
responsible resource management and environmental protection.

Fourth, it promotes the peaceful resolution of disputes, access
to fair and impartial judicial systems, helping to prevent conflicts
and establishing political stability in order to create an enabling
environment for social progress and economic prosperity.

Therefore, ensuring peace and security, protecting nature
and climate in the interests of present and future generations,
intergenerational justice is an integral part of political stability,
social progress, economic prosperity and the development of the
rule of law.
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Constitutional justice and the adoption of laws in compliance
with the principles of the rule of law and the protection of human
rights is an important condition for the formation of legal behavior
of a person in society and the harmonious development of society
itself, contribute to the formation of trust between the individual,
society and the state.

In conclusion, | would like to reiterate my gratitude to the
Constitutional Court of Thailand for the excellent organization of
the Congress and wish all participants a constructive dialogue and
success.

Thank you for your attention.
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MMPUBETCTBEHHOE CJ/JIOBO
IIpencenarens Ha 6-om Konrpecce Acconpanuu
a3MATCKUX KOHCTUTYMOHHBIX
CYJ0B U KBUBAJIEHTHBIX HHCTUTYTOB HA TeMY
«KOHCTUTYIIMOHHBIE CYJbI M IKBUBAJIEHTHbIE HHCTUTYTHI B
YKpeInJieHUH KOHCTUTYIMOHHOTO MPaBOCyAus Jisl
YCTOMYMBOrO 00LIECTBAa»

YBaxkaemble JaMbl U rocropaal

[To3zBosnbre nonpuseTcTBOBaTH Bac orumenu KonctutyyionHoro
Cyna Pecnny6nuku Kazaxcran u EBpa3uiickoii accouyaiy opraHoB
KOHCTUTYLIMOHHOT'O KOHTPOJIS.

YBaxaemsiin [Ipencenarens, r-u Hakxapun MekTpaiipar,
BbIpakalo OJ1aroflapHOCTb 3a BbICOKYIO opraHuzauuio Konrpecca
Asmarckoii Acconpanymn.

AKTyanbHOCTb BbIOpaHHON TeMbl KoHrpecca noguepkuBaet
Hallle eIMHCTBO B CTPEMJICHUM O00ECTeUnTh JIOCTOMHBIE YCIIOBUS
SKU3HU JIJ151 KaXKJI0r0 YeJIOBeKa.

3aKOH U MOPSIOK — 3TO OCHOBOIMOJIATAIOIINE YCIOBUS
HE TOJILKO obecrneueHrsi OOLIECTBEHHON U JIMYHOW O€30MacHOCTH.
DTO — 3aJI0I YCTOWYMBOrO Pa3BUTHUSI TOCYAApCTBA, O0OLIECTBA U
JIMYHOCTHU.

Hapopn Ka3zaxcrana ceroiHst )KMBET B HOBOW MOJIATHUYECKON
peanbHOCTHU. 3a NOceHUe MSATh JeT ObLIUM OCYUECTBJIEHBI
MaciiTaOHble pedOpMbl U MOJUTUYECKAs CUCTEMA MpeTepresia
KOPEHHYI0 TpaHchopmauuio. B HacTosiniee BpeMsi MpOUCXOAST
(pyHIaMEHTAIIbHBbIE N3MEHEHNSI B OOLLIECTBEHHOM CO3HAHWH.

B o6o3HauenHoin ['maBo#l rocymapcTBa KOHUENUUU
CnpasepymiBoro Kazaxcrana BblpacTaeT OOHOBJIEHHAs! KyJbTypa
BepxoBeHcTBa npaBa. CTpaTernyeckuM MPUOPUTETOM OCTAETCS
o0OecneyeHue 0€30MACHOCTHU TPaKjaH — OCHOBOMOJIArarmuen
LUEHHOCTH JIJ1sl KaXK/I0r0 YeJIoBeKa U OOLIECTBA B LIEJIOM.
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OpHa U3 riaaBHbIX Henei - caenath Kazaxctan KoM opTHbIM
1 0e30MaCHbIM.

YcToiunBoe rocyapcTBO, yCTOMYMBOE OOLIECTBO BEAYT
K YCTOMYMBOMY Pa3BUTHIO JIMYHOCTU, BCE 3TO B COBOKYMHOCTHU
cnocobcTByeT nporpeccy. [Tostomy Kazaxcran nmpogosikaer
pecdopMbI 0 BEPXOBEHCTBY NpaBa U KOHCTUTYLMOHHbBI KOHTPOJIb
SIBJIIETCS BAXKHOU €T0 YaCThIO.

Kax bl U3 Hac, HAXOJSILIUXCS B 3TOM 3alie, TBEPJO
MOATBEP/MT, UTO BEPXOBEHCTBO MPaBa MMEET pelliarollee 3HauUeHNe
7151 yCTOMYUBOrO Pa3BUTHSI.

Bo-nepBbIX, OHO rapaHTUpyeT paBHOe oOpalleHue, 3aluTy
U CIpaBe/JIMBbIE BO3MOXKHOCTH, MO3BOJISISI TEM CAMbIM yCTPAHUTD
couMabHOE U 3KOHOMUYECKOE HEPABEHCTBO.

Bo-BTOpbIX, 06ecneynBaeT Npeacka3yeMocThb, ICHOCTb U
3aKOHHOCTb, TAPAHTUPYsI MPO3PAYHOE MPUMEHEHNE U COOIIIOJICHEe
3aKOHOB M HOPMATUBHbIX aKTOB, IPKIaBasi BO3MOXKHOCTb MMPO>KUBAHUS
B CTAOWJILHOW 1 HAJIE>KHOW IPABOBOM CUCTEME.

B-TpeTbux, ycTaHaBAMBAET NMPOLECChl U MEXAHU3MBI,
HanpaBJieHHbIE Ha oOecrneueHue 6aaHca MeXy 95KOHOMUYECKIMHU,
COLMATbHBIMU Y 9KOJIOTMUYECKUMU aCTIEKTAMU YCTOMYUBOTO Pa3BUTHS,
MOOUIPsisl YCTOMUMBYIO MPAKTUKY, OTBETCTBEHHOE YIPAaBJICHUE
pecypcamMu U 3alIUTy OKPYKAIOLLEN CPeibl.

B-ueTBepThIX, CIOCOOCTBYET MUPHOMY Pa3pELLIEHUIO CIIOPOB,
JIOCTYT K CITPaBe/IUBbIM U OECIIPUCTPACTHBIM CY/IEOHbIM CUCTEMAM,
roMorasi pefioTBpaIaTh KOH(PIIMKTHI M YCTAHABIMBAS IO TUIECKYIO
CTaOMJILHOCTb B LIEJISIX CO3/IaHUSI OJArONPUSITHBIX YCIJIOBUIA JJIs1
COLMAITLHOTO MPOrpecca U 3KOHOMUYECKOTO MPOLIBETAHNSI.

B cBoto ouepenb, obecneyenre mrpa u 6€30MacHOCTHU,, 3ALUThI
NIPUPOJIbI M KJIMMATa B UHTEPECAX HBIHEIITHETO M OY/TyIIIMX MOKOJICHNUH,
MEXKIMOKOJIEHYECKON CNPABEAJIMBOCTU SIBJISIETCS HEOTHEMIIEMOI
YaCThIO TOJUTUYECKON CTAOMIBLHOCTH, COLMAILHOTO Mporpecca,
9KOHOMUYECKOIO MPOLBETAHUS U PA3BUTHSI IPABOBOI'O rOCY/1ApCTBA.
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KoHcTuTyuMOHHOE mpaBocyne M NPUHSATHE 3aKOHOB C
coOJItofieHeM MPUHLMIIOB BEPXOBEHCTBA MpaBa U 3alIMTHI NpPaB
YeJI0BEKa SIBIISIETCS Ba>KHBIM YCJIOBUEM (DOPMUPOBAHUST 3aKOHHOTO
MOBEJICHUS] YelloBeKa B OOILECTBE U FAPMOHUYHOTO Pa3BUTHUS
caMoro o01ecTBa, COIeUCTBYIOT (POPMUPOBAHUIO TOBEPUS MEXKIY
YeJIOBEKOM, OOIIECTBOM U T'OCY/IAPCTBOM.

B 3aBepiueHue cBOero BBICTYMJIEHUS XO4y €lle pa3s
noareepauTh 6sarogapHocTb Koncruryunonnomy Cyny Tamnanja
3a BbICOKY0 opranusauuto KoHrpecca u noxesnars BCeM y4aCTHUKAM
KOHCTPYKTHMBHOTI'O JIAAJIOTa U yCIEXOB.

baaropapio 3a BHUMaHue.
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Greeting Message
Mr. Moussa Laraba,
Justice of the Constitutional Court of the People’s
Democratic Republic of Algeria and Secretary-General of
the Conference of Constitutional Jurisdiction of Africa (CJCA)

Excellency Mr. President of the Constitutional Court
Ladies and Gentlemen, Presidents and Judges of the Courts,

Ladies and Gentlemen

I would like to begin by expressing my thanks and gratitude
to His Excellency Mr. President of the Constitutional Court of the
Kingdom of Thailand for giving our organization the opportunity to
participate and address the Sixth General Assembly of the Asian
Association of Constitutional Courts, which is being held in the
beautiful city of Bangkok.

Ladies and Gentlemen

The Conference of African Supreme and Constitutional Courts,
established in May 2011, held at the headquarters of the Algerian
Constitutional Council the founding congress of the African Supreme
and Constitutional Courts, which they named “the Conference of
African Constitutional Jurisdictions” (CJCA).

Twenty-five (25) African Supreme and Constitutional Courts
participated in this constitutive Congress.

The Conference, whose headquarters is in Algiers, is ensured
by the secretariat and the administration of the Conference.
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The host country, Algeria, provides the Conference with the
human, material and financial resources necessary to ensure its
proper functioning.

The host country, Algeria, provides the Conference with the
necessary human, material and financial resources to ensure its
effective functioning.

Ladies and Gentlemen

The creation of this space responds to the imperative of
unifying the African Supreme Courts and Constitutional Councils in
charge of constitutional control, which have equipped themselves
with a mechanism to ensure the supremacy of the Constitution and
respect for its provisions, in a single continental space, allowing
them to consolidate their presence and promote the judicial and
constitutional culture in Africa, which would contribute to the
promotion and dissemination of the universal values and principles
of the rule of law, democracy and human rights.

The creation of this space is the culmination of what African
countries have done, individually and progressively, to include in
their constitutions a judicial mechanism for constitutional control,
and it aims to complement the various mechanisms put in place
by the African Union to establish the rule of law, democracy and
human rights in the countries of the continent.

The Conference of Constitutional Jurisdictions of Africa (CJCA)
is currently in its thirteenth year since its founding. During these
years, it has done important work that has enabled it to achieve
the objectives for which it was created, the most important of
which was the integration of a large number of African supreme
and constitutional courts, in a single space, which has allowed

28 The 6" Congress of the AACC



II. Special Remarks and Greeting Messages

it to establish itself definitively in the global movement for
constitutional justice .

Our organization’ s presence in similar regional organizations
as well as in the World Conference on Constitutional Justice has
enabled it to make a positive contribution to the consolidation
of democracy, the rule of law and human rights on the African
continent.

Today, our Organization brings together 48 supreme and
constitutional courts from 54 African countries, and 4 non-African
constitutional courts, with the status of “observer member”,
such as Brazil, Irag, Turkey and Russia.

This significant increase in the number of members of our
Organization, which has gone from 25 members at its creation
in 2011 to 48 today, expresses the will of African constitutional
courts to unify their energies, in a common space, to promote and
disseminate constitutional culture and the universal values and
principles shared by humanity.

Today, our organization benefits from undeniable experiences
due to the exchanges and cooperation between its members
and between itself, on the one hand, and similar regional spaces
in Asia, Europe and South America on the other hand. It has had
a significant positive impact on strengthening ties and solidarity
between its members and has strengthened the dynamism of
international cooperation.

Ladies and gentlemen

The cooperation relations between our CJCA and the Asian
Association of Constitutional Courts began in 2012, and were
strengthened in August 2017, by the signing of a Memorandum
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of Understanding and Cooperation between the two associations,
in Sura Karta, Indonesia.

Among the objectives set out in this protocol, we mention:

- Exchange of experiences and expertise in the field of
constitutional jurisprudence

- Exchange of visits between members of the two associations

- Organize joint scientific and legal conferences and forums

This cooperation was further strengthened in October 2022,
by holding on the sidelines of the World Conference on
Constitutional Justice, which took place in the Indonesian city of
Bali, the first joint Afro-Asian meeting which brought together the
Constitutional Courts and Councils members of the two associations,
which was, on the theme: “Strengthening Asia-Africa cooperation
for the protection of peoples’ human rights”.

Given the success of this meeting, the organizers intend to
organize the second edition in Angola in 2025.

| also take this opportunity to renew the invitation to your
esteemed Association to participate in the Seventh General Assembly
of the Supreme and Constitutional Courts of Africa, which will meet
in Victoria Falls, Zimbabwe, during the first week of November.

In conclusion, I would like to take this opportunity to reiterate
my thanks and gratitude to the organizers of this conference for the
warm welcome and excellent organization of this Asian legal event.

Thank you for your kind attention.
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Greeting Message
Hon. Mr. Enrique Arnaldo Alcubilla,
Judge of the Constitutional Court of the Kingdom of Spain
and President of the Ibero-American Conference on
Constitutional Justice (ClJC)

Honorable President and Honorable Justices of the
Constitutional Court of the Kingdom of Thailand,

Honorable Presidents and Justices of different Constitutional
Courts of Asia and Equivalent Institutions,

Ambassadors, especially the Ambassador of the Kingdom
of Spain

Dear colleagues,

Dear friends, especially the civil servants of the Constitutional
Court of Thailand,

As a Judge of the Constitutional Court of Spain and
President of the Ibero-American Conference on Constitutional
Justice, | would like to express my sincere thanks for having been
invited to participate in this magnificent Congress.

First of all, let me say that it is a real pleasure to be here with
all of you. Thailand is a country far away from my own Spain and
also from European and American continents. But for us, Thailand
is a valuable for its history, for its traditions, for its customs, for its
dynamic million inhabitants, for its capacities.

Honorable President, the programme you have prepared for
this event is remarkable, extraordinary, worthy of the importance
of the occasion we are celebrating, a very important event in the
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history of the Asian conference. The Congress invites us to reflect on
the value of Constitutions in ensuring coexistence in fundamental
rights and sustainability.

Dear colleagues, the activity of constitutional jurisdiction is
more necessary and more important than ever. The success of
constitutional justice is clear, doubtless. Today 32 of the 46 member
countries of the Council of Europe have a constitutional court. If we
talk about the Ibero American continent, except in four countries
that follow the North American model, the rest have established
a constitutional court according to the Kelsenian model - special
and concentrated.

Our primary function has always been the same for the
Constitutional Court and for the Supreme Court or for the
concentrated model or for non-concentrated model. A primary
function is to underpin to assure the preeminence of the Constitution.
The Supreme law of the land in expression of a good Judge Marshall
in 1803 on the Supreme Court of the United States, the Constitution
is the expression of popular will, the essential manual for shaping
forms of exercise of power and setting its limits. It is, of course,
the guarantee of fundamental rights.

Dear President, dear friends, | conclude. As you know, the
Spanish Constitutional Court is committed to the promotion of
constitutional jurisdiction and effective multilateralism. For this
reason, the Spanish Constitutional Court will be the host of the
6" Congress of the World Conference of Constitutional Justice.
The Spanish Court was unanimously elected by the Conference’s
Executive Board on 11 March in Venice.
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The 6™ Congress of the World Conference on Constitutional
Justice will therefore be held in Spain in October 2025. | must
say that we are delighted to have been elected, and | would like
to take this opportunity to invite you all to the Congress. About
an important issue: The rights of the new generation, the Spanish
Constitutional Court will welcome all the participants the
delegations with the greatest hospitality, in the certainty that the
meeting will be a great success, both from a scientific and doctrinal
point of view and from a purely diplomatic and institutional point
of view.

Ladies and Gentlemen, | would like to take this opportunity
to reiterate my warmest thanks.
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Greeting Message
Hon. Ms. Holta Zacaj
President of the Constitutional Court of
the Republic of Albania and President of
the Conference of European Constitutional Courts (CECC)

Honorable Representative of His Majesty the King of the Kingdom
of Thailand,

Honorable President of the Constitutional Court of the Kingdom of
Thailand and President of the Association of Asian Constitutional
Courts and Equivalent Institutions,

Honorable Presidents and Justices of the Constitutional Courts,
Members of the AACC,
Excellencies,

Esteem guests,

| am truly honor and privilege to address this prominent
audiences as President of the Constitutional Court of the Republic
of Albania and President of the Conference of European
Constitutional Courts.

First of all, I would like to express our heartfelt gratitude
and congratulations to the Constitutional Court of the Kingdom of
Thailand for the remarkable commitment to holding such a
significant high-level event and providing an excellent organization

in every aspect.
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Constitutional Court of Albania has been elected very recently
in May 2024 to held and to head the Conference of the European
Constitutional Courts for three years until 2027.

The Conference of European Constitutional Courts promotes
the exchange of information among its members on matters
and practices of constitutional review and provides a forum for
participants to share opinions on institutional, structural, and
practical problems in the area of public law and constitutional
justice.

The 19" Congress of the CECC focus on experiences of
constitutional courts related to the forms and limits of judicial
deference. Interventions and discussions between representatives
of the CECC Courts on this topic were a remarkable extent and
thoroughness. That demonstrates their efforts and commitments
to achieving the goal of strengthening the independence of
the constitutional courts as an essential element in guarantee
democracy and the rule of law while paying particular attention to
the protection of fundamental rights and human dignity.

This is also the philosophy underline the memorandum of
understanding signed in 2021 between the Conference of European
Constitutional Courts and the Association of Asian Constitutional
Courts and Equivalent Institutions.

In the framework of this memorandum, both organizations
will promote and develop judicial cooperation between the courts
based on reciprocity and mutual benefits and in this framework
under the chairmanship of the Constitutional Court of Albania,
the Conference of European Constitutional Courts will take the
necessary steps and organize activities to implement this agreement
and transform it into a profitable and effective collaboration.
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Distinguish participants, you are gathered today in the 6"
Congress to discuss on the role of the Constitutional Courts in
strengthening constitutional justice for sustainable society. This is
the tremendous and complex task which required continue vigilance
and commitment as it is an ongoing process which needs collective
wisdom and serious consideration as well.

| firmly believe that valuable lessons will derive from the
shared experiences during the sessions of the Congress and
experiences of the outcome discussions on issues and concerns
of constitutional justice in the interest of strengthening the rule
of law, democracy, and human rights will make this Congress as
successful event.

| would like to conclude by expressing on behalf of the
Conference of European Constitutional Courts the beast wishes for
having successful conference and very productive discussion.

Thank you.
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Greeting Message
Ms. Simona Granata-Menghini
Director and Secretary of the Venice Commission
of the Council of Europe

President of the Constitutional Court of Thailand,

President of the Constitutional Courts of Asia,

Justices of these Courts,

Justices of Courts of other regions of the World,

Colleagues from the Secretariats from the organizing teams,
Ladies and Gentlemen,

Dear friends,

It is a great honor for me to be present here today and
to represent the Venice Commission of the Council of Europe at
the 6" Congress of the Association of Asian Constitutional Courts.
| wish to thank the President of the Association for giving me this
opportunity, while of course | regret that Mr. Gianni Buquicchio
cannot be present here today.

Constitutional justice has always been at the core of the
mission of the Venice Commission, and constitutional courts’
networks have always been supported, promoted, and defended
by the Venice Commission.

And the reason for the attachment of the Commission to
constitutional justice networking is quite simple. There is much law
in common between the philosophy of the Venice Commission
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and the philosophy of the Association of Asian Constitutional Courts
and of the other regional and linguistic associations of constitutional
courts, as well as the World Conference of Constitutional Justice.

Let me try to list the most important ones: | have identified
ten of them.

First, the strong commitment to the role of independent
constitutional courts as guarantors of the supremacy of the
Constitution, constitutionalism, democracy, respect for human
rights and the rule of law. As we will discuss today, constitutional
courts have in particular the potential and the capacity to address
societal concerns and aspirations and to contribute to sustainable
development and to a just society.

Second, the conviction that diversity means richness, that
alignment to international standards does not mean negating
national specificities.

Third, the interest in and the commitment to regional and
“beyond regional” - and I like to say “more than regional” - multilateral
cooperation: because looking beyond our national borders, we find
more things that unite us than things that divide us. And because
what differentiates us does not necessarily render us incompatible.

Fourth, the choice of multilateral, sincere, genuine cooperation
to achieve cross fertilization: because cross fertilization can only
be achieved through the open and sincere exchange of practices,
the non-judgmental sharing of successes and mistakes and the
readiness to humbly recognize our failures.

Fifth, the trust, the respect and, allow me to say, the friendship:
because there cannot be effective and fruitful cooperation without
them; because we cannot learn from each other if we do not
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respect and value our differences. Because we value inclusive and
transparent working methods.

Sixth, respect for national sovereignty and for the principle
of subsidiarity: because we recognize and we respect that, after
the exchanges, the choices and the responsibility for such choices
belong to each country.

Seventh, a vision: because to build and develop constitution
justice networking, it is necessary to have imagination and wisdom,
and a sense of direction.

Eighth, the resilience to overcome the resistance and the
inevitable difficulties of this complex exercise: because constitutional
justice networking renders constitutional court stronger.

Ninth, the commitment to more democracy, more respect for
human rights, and more rule of law: because this is the ultimate
aim of constitutional justice networking.

Finally, the women and men who have had this vision, who
have shared this vision, who have carried it and who will carry this
vision through the years and through the difficulties, sometimes
at a personal cost.

Ladies and gentlemen, today | wish to pay tribute to these
women and men of the past, of the present, and of the future.
| pay tribute to them and to you all and | wish to thank once again,
the Constitutional Court of Thailand and its wonderful team for this
impeccable, professional, and generous organization of this event.

Thanks for your attention.
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“The Constitutional Courts and Equivalent Institutions
in Strengthening Constitutional Justice for
Sustainable Society”

Hon. Mr. Farhad Abdullayev
Chairman of the Constitutional Court
of the Republic of Azerbaijan

Dear Colleagues,

On behalf of the Constitutional Court of the Republic of
Azerbaijan, allow me please greet each of you and convey my best
wishes to you. | extend my special greetings to the President of
the Constitutional Court of the Kingdom of Thailand, Mr. Nakharin
Mektrairat, all Judges and the Staff of the Court. And I wish successful
holding of the 6™ Congress of the Association of Asian Constitutional
Courts and Equivalent Institutions.

Our Association is expanding and becoming a very important
legal platform. As we are aware, in any state governed by the
rule of law, Constitution is the basis of the entire legislative system.
The Basic Law is a supreme document that contains the legal basis
for the effective protection of human rights and freedoms and at
the same time ensures the stability and development of country.

Constitution, being the foundation of the state’s legal system,
ensures the implementation of the principle of social justice. And
this, in its turn, is very important and significant for the development
of the state governed by the rule of law.

Today, constitutional justice is one of important and effective
mechanisms for ensuring the supremacy of Constitution, and it is
also one of the integral attributes of the state governed by the
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rule of law. The main function of constitutional review bodies is to
control the compliance of laws and other normative legal acts with
the state’s Constitution. By this, the constitutional justice makes
a significant impact on society as a whole and its development
process, as well as on the legal stability of society. And the main
purposes of the Constitutional Court in the Republic of Azerbaijan
are also to ensure the supremacy of Constitution and to protect
the basic rights and freedoms of everyone.

Dear friends, the 6" Congress of the Association is held on
the eve of the 29" session of the Conference of the Parties to the
United Nations Framework Convention on Climate Change (COP 29),
which will be held in November of this year in Baku, capital city
of Azerbaijan. This prestigious and global event brings together all
the countries of the world and is an important opportunity for all
nations to pay attention to climate change and many other important
problems on Earth that is our common home and to think over
a healthy life for present and future generations. | am confident that
the AACC members Courts will attentively keep track this event.

Once again, | greet and thank the Constitutional Court of the
Kingdom of Thailand, which hosts the 6" Congress of Association,
and wish success to all Congress participants.

Thank you for your attention.
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“The Role of Constitutional Courts and Equivalent
Institutions in Strengthening Constitutional Justice
for Sustainable Society”
Hon. Mr. Prashant Kumar Mishra
Judge of the Supreme Court of the Republic of India

“What is the argument on the other side? Only this, that
no case has been found in which it has been done before.
That argument does not appeal to me in the least. If we never
do anything which has not been done before, we shall never
get anywhere. The law will stand still whilst the rest of the
world goes on; and that will be bad for both” - Lord Denning

1. Introduction

As guardians of the Constitution, the Apex court bears
a profound responsibility to not only interpret the law but to
ensure that constitutional justice serves as the foundation for a
sustainable and equitable society. Constitutional courts, and
equivalent institutions, are entrusted with the supreme duty of
preserving the rule of law, safeguarding fundamental rights, and
maintaining the delicate balance of power among various organs
of government. The role of the Apex institution is not merely
to adjudicate disputes but to act against any encroachments on
constitutional principles and to settle issues involving constitutional
interpretation, ensuring that the promises of justice, equality, and
freedom embedded in our Constitutions are fulfilled.

The decisions of the courts have far-reaching consequences
on governance, individual liberties, and the collective good.
A judgment has a cascading effect on the parties of the proceeding,
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their families and society at large. For eg. Orders like injunctions,
bail, which give interim relief to the parties but also serve the larger
societal purpose. Every trial is a quest for justice’, and inquisitorial
proceedings help to unearth the truth.

A sustainable society, in its essence, is one that balances the
needs of the present without compromising the ability of future
generations to meet their own needs. Sustainability is not limited
to environmental concerns; it encompasses economic and social
dimensions as well. In other words, it transcends environmental
concerns, extending into social, economic, and political realms.
Constitutional justice, therefore, becomes the linchpin for ensuring
that this balance is achieved.

2. Constitutional Justice and Constitutional Supervision

The Constitution of India, the supreme law of the land, derives
its legitimacy from the people, embodying their collective will and
sovereignty. Far more than a legal instrument, the Constitution is
a social document crafted to engineer a societal transformation by
balancing individual and collective interests. It reflects the ideals,
aspirations, and socio-economic realities of the nation, seeking to
achieve social justice, equality, and fraternity while ensuring the
dignity of every individual. As an organic and evolving document,
it must be interpreted and applied to meet the ever-changing
challenges of contemporary society.

Constitutional courts, including the Supreme Court of India,
are entrusted with the vital responsibility of interpreting this living
document in ways that not only resolve legal questions but also
address the broader concerns of sustainable development.

! Ram Rameshwari Devi v. Nirmala Devi, by Justice Bhandari
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Constitutional justice, in this context, aligns closely with the
United Nations’ Sustainable Development Goals (SDGs), particularly
those related to justice (SDG 16), reducing inequalities (SDG 10), and
environmental sustainability (SDG 13). By applying constitutional
principles, constitutional courts play a pivotal role in ensuring
fairness, equality, and the protection of fundamental rights,
thereby contributing to the global mission of creating a more just
and sustainable world.

Every action of the government must be consistent with
the foundational principles set forth in the Preamble to the
Constitution of India. The rule of law is paramount, as arbitrariness
has no place in a constitutional democracy. The Constitution
guarantees fundamental rights to individuals, and any violation of
these rights allows citizens to directly approach the Supreme Court
for redress.

Moreover, the Constitution recognizes that the state’s efforts
alone are insufficient; individual citizens must also contribute to
the nation-building process. This notion of shared responsibility is
enshrined in the Constitution through the inclusion of fundamental
duties, which complement the rights and responsibilities of the
people.

From the Magna Carta of 1215° to modern constitutions,
constitutional documents have traditionally served as social
contracts between the rulers and the ruled. They establish
a purposeful division of powers among the executive, legislative,
and judicial branches of government, ensuring that governance

: https://www.parliament.uk/about/living-heritage/evolutionofparliament/
originsofparliament/birthofparlia ment/overview/magnacarta/#:~:text=Magna%20
Carta%20was%20issued%20in,as%20a%20power% 20in%20itself.
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is conducted within the framework of the rule of law. The Indian
Constitution, born out of the struggles and aspirations of the
freedom movement, reflects this historical legacy. It was designed
not only to commemorate the fight for independence but also
to shape the social fabric of the nation by striving to achieve the
ideals of social, economic, and political justice as promised in the
Preamble.

Constitutional supervision is a critical function performed
by constitutional courts and equivalent institutions. This involves
overseeing and ensuring that government actions are in compliance
with the Constitution.

3. The Rule of Law: Ensuring Justice for All

At the heart of constitutional justice lies the unwavering
commitment to the rule of law. The British Jurist A.V. Dicey explained
the rule of law in terms of three principles (1) the absolute
supremacy of law, (2) equality before law and (3) predominance of
legal spirit. In the landmark Kesavananda Bharati decision of 1973,
a 13-judge bench of the Supreme Court of India held’ that the
‘basic structure’ of the Constitution of India could not be amended.
The Rule of law and supremacy of the Constitution were held to
be elements of this basic structure.

The Constitution of India envisages power and authority
flowing from the Constitution itself and distributes these powers
among three organs of the State. This separation of powers

? Kesavananda Bharati v. Union of India, 1973
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ensures that there is no concentration of power in any one arm of
government and safeguards against the abuse of power by
providing checks and balances. Lord Macnaghten said, “There is
no such thing as a perfect law. Doubtless the law is imperfect,
and it would be imperfect even if it were made by a committee
of archangels.” Therefore, on several occasions a certain amount
of transgression and encroachment of the functions between one
by the other is a common phenomenon.

4. Constitutional Courts upholding constitutional morality and
Constitutionalism

The successful working of a constitution depends upon the
democratic spirit, that is, a spirit of, fair play, self-restraint, and
mutual accommodation of differing interests and opinions. There
can be no constitutional government unless the wielders of power
are prepared to observe the limits upon governmental powers.
All modern Constitutions and political thoughts have laid emphasis
on the difference between Constitution and Constitutionalism.
According to Prof. K.C. Wheare, “Constitutionalism means government
according to rule as opposed to arbitrary government”. It means
the government is limited by the terms of the Constitution, not
government limited only by the desires and capabilities of those
who exercise power.

Constitutionalism recognizes the need for the government but
also insists upon limitations being placed upon government powers.
Constitutionalism is about checks and balances and about limiting
the totality of governmental powers. This ensures the rule of law,
transparency, and accountability in governance, and protects the
fundamental rights of citizens.
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5. Access to Constitutional courts in India

The Constitution of India through Article 32 and Article 226
promises an effective mechanism to citizens hoping to secure
the enforcement of their fundamental rights of every person to
get access to courts in India. M. V. Pylee, Indian scholar and
educationist writes in his book Constitutional Government in India
that “The first three clauses of the article 32, taken together make
fundamental rights under the Indian Constitution real and as such
that they form the crowing part of the entire fundamental right
chapter”.

Describing Article 32 as the essence of the constitution, the
Chief Architect of the Indian Constitution, Dr. BR Ambedkar once said,
“If I was asked to name any particular article in this Constitution
as the most important-an article without which this Constitution
would be a nullity, | could not refer to any other article except
Article 32. It is the very soul of the Constitution and the very heart
of it.”

A mechanism to ensure constitutional justice is the system
of writs, which includes habeas corpus, mandamus, certiorari,
prohibition, and quo warranto. These writs are issued by the courts
to ensure that the government and its officials act in accordance
with the law and do not violate the rights of citizens. Through this
jurisdiction, individuals can file petitions with the High Court or the
Supreme Court to seek the enforcement of their fundamental rights
under Articles 32 and 226 of the Indian Constitution. Whereas under
Article 226 writ can be issued to enforce the rights in Part Ill of the
Constitution and for other purposes, even against the government.

¢ Nirmalendu Bikash Rakshit, Right to Constitutional Remedy : Significance of Article 32,
Economic and political weekly, August- September 1999, Vol. 34, No. 34/35.
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One of the most powerful tools in the hands of constitutional
courts to strengthen constitutional justice for a sustainable society
is Public Interest Litigation (PIL). The expression ‘Public Interest
Litisation” means a legal action initiated in an appropriate court for
the enforcement of public interest or generated interests in which
the public or a class of the community has an interest founded on
their constitutional or legal rights’.

Even when no particular person has been legally injured but
a public injury has been caused by the violation of constitutional
principle, such as their independence of the judiciary, any person
who is likely to be affected by such public injury, such as a lawyer,
would be allowed to complain of such violation through a Public
Interest Litigation.® In appropriate case, where the petitioner might
have moved a Court in his private interest and for redressal of his
personal grievance, the Court may in furtherance of public interest,
treat it as an occasion and a necessity to inquire into the state of
affairs of the subject of litigation. Thus, a private interest case can
also in special circumstances transmit itself as a public interest
cause.’

Hence, we can say that from halting deforestation to ensuring
clean air and water, PIL has empowered the judiciary to act decisively
in cases where executive and legislative actions have fallen short
of constitutional mandates. It allows courts to take a proactive role
in safeguarding the public interest.

Fertilizer Corporation Committee Kamgar Union V. Union of India, (1981) 1 SCC 568,
Janata Dal v. H.S. Chowdhary, [1993] SC 892 (AIR)

S.P. Gupta v. Union of India, AIR 1982 SC 149.

Indian Bank’s Association V. Devkala Consultancy Service, (2004) 11 SCC 1: AIR 2004
SC 2615.
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6. Expanding the scope of Article 21

lin creatively expanding the scope of Article 21 of Indian
Constitution, Supreme Court in Maneka Gandhi v. Union of India,’
read the ‘due process guarantee’ into the language of Art. 21.
Prior to this decision courts had applied the lower threshold of
‘procedure established of law’. This decision heavily drew from
U.S. decisions and laid down the position of governmental action
is subject to scrutiny on multiple grounds such reasonableness and
non- arbitrariness.

Therefore, now the right to life, enshrined in the Constitution,
is interpreted expansively to include the right to a healthy
environment. In the landmark case of Justice K.S. Puttaswamy(Retd)
v. Union of India,” the Supreme Court held “Right to privacy as
a facet of Right to life.” Thus, making the Right to privacy as the
Fundamental Right of every person.

Timely justice is another important facet of access to justice.
It is trite to add that in the endeavour to achieve speedy justice,
the qualitative component of justice must not be lowered or
compromised.'® Therefore, in the catena of cases the courts have
held that Fair trial and avoiding inordinate delay are an integral part
of Article 21 of the Constitution.

& AR 1978 SC 597

AIR 2017 SC 4161, (2017) 10 SCC 1, [2017] 10 SCR 569
10 Law Commission of India, 245" Report titled “Arrears and Backlog: Creating Additional

9

Judicial (Wo)manpower”
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7. Role of judges in dealing with dynamic legal issues and
anomalies in statutes
“The Constitution is not a mere lawyer’s document, it is
a vehicle of Life, and its spirit is always the spirit of Age.”
-Dr. B.R. Ambedkar

Even though almost the entire domain of law has been covered
by multiple enactments made by the legislature, the ever evolving
and growing principles have not yet reached the saturation point.
Given the endless permutations and combinations of circumstances
which may arise in future or which are outside the domain of existing
legal recourses, it is clear that the legislature cannot predict and
provide for all the exigencies. Hence, it is bound to be a vacuum
between the existing laws made by the legislature and realities
of life. Even if the legislature enacts legislation for 24 hours a day
and 365 days a year, the quantum would not be enough for the
dynamic needs of the modern society." In such circumstances,
a Judge must infuse life and blood into the dry skeleton provided
by the legislature and create a living organism appropriate and
adequate to meet the needs of the society."”

""" AProf. Dr. GB. Reddy & Pavan Kasturi, A Comprehensive Analysis on Judicial Legislation
in India, https://www.scconline.com/blog/post/2022/03/04/a-comprehensive-
analysis-on-judicial-legislation-in- india/#:~:t ext=Judicial%20legislation%20is%20
nothing%20but,constitutional%20prerogative%200f%20the%20legislatur

12 Chief Justice P.N Bhagwati, Judicial Activism in India, https://media.law.wisc.edu/m/
4mddd/gargoyle 17 1 3.pdf
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Lord Denning, J. once observed that “when a defect exists
in a statute, a Judge cannot simply fold his hands and blame
the draftsman. He must set to work on the constructive task of
finding the intention of parliament,... and then he must supplement
the written words so as to give force and life to the intention of
legislature.” In other words, a Judge cannot blame the draftsmen
for not making a provision for a certain kind of situation and say
we will also do nothing. It is the duty of the judge to look for an
answer or use his mind and creativity to settle the matter.

However, this is based on the fact to fill the gap between
the existing legal framework and the need for justice. while acting
under a rule of law consciousness it involves a balance between

“Fiat justitia ruat caelum” (‘Let justice be done though the
heavens fall’) and “Salus populi suprema lex esto” (‘The health of
the people should be the supreme law’ or ‘Let the good (or safety)
of the people be the supreme (or highest) law’)

Time and again, broad guidelines have been issued by the
Supreme Court to preserve human rights and constitutional values,
thereby impacting the lives of millions. These beneficial changes
inter alia include inter country adoption®, tribals affected by the
development projects of the State', recognising the transgender’s
risht and identity, guidelines to be followed while arresting
a person, guidelines for juvenile detainees', decriminalising passive
euthanasia, guidelines on honour killings'®, placing limitations

B Laxmi Kant Pandey v Union of India [(1984). 2 SCC 244]

1 Karjan Jalasay YASAS Samiti v State of Gujrat [ AIR 1987 SC 532]
" Munna V State of U.P [AIR 1982 SC 928]

' Shakti Vahani v. Union of India [(2018) 7 SCC 192]
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on the Presidential’s rule and witness protection scheme'” etc.,
to name a few. In cases of eminent necessity, the Hon’ble Supreme
Court has played a proactive role in ensuring that policies adhere to
constitutional morality. Landmark judgments such as the Vishaka case
(1997), which addressed sexual harassment at the workplace, and
the Bandhua Mukti Morcha case (1984), which focused on bonded
labor, exemplify the Court’s commitment to protecting vulnerable
workers and upholding their dignity.

It is necessary to remember that judicial activism and judicial
restraint are two sides of the same coin. Judicial restraint in the
exercise of its functions is of great importance for the judiciary while
discharging its judicial obligations under the Constitution. With a view
to see that judicial activism does not become “judicial adventurism”
and lead a Judge going in pursuits of his own notions of justice,
ignoring the limits of law, the bounds of his jurisdiction and the
binding precedents, the courts must act with proper restraint and
self-discipline.” Judicial overreach refers to a situation in which
a court, particularly a higher court, exceeds its authority or interferes
excessively in the realm of other branches of government (such
as the legislative or executive branches) or infringes on individual
rights."”

" Mahender Chawla v. Union of India [(2019) 14 SCC 615]

18 Anand, A.S. (1999, August 29). Inaugural Address of Hon’ble Dr. Justice A.S. Anand,
Chief Justice of India at the Golden Celebrations of the Rajasthan High Court. Jodhpur,
India. Available at: https://www.ebc-india.com/lawyer/articles/9907al.htm#Note*

9 David Landau and Rosalind Dixon, ‘Abusive Judicial Review: Courts Against Democracy’,
(2020) 53 UC Davis Law Review 1313
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8. Conclusion

The judiciary in India has also been provided with the power
of judicial review, which enables it to review the constitutionality
of laws, executive actions, and decisions of the government,
and strike down any law or action of the government that violates
the fundamental rights of individuals or is inconsistent with the
Constitution. Article 13 of the Constitution of India declares that any
law made in contravention of Fundamental rights can be declared
null and void. Judicial review has implicit sanction under Articles 13,
32, and 226. The judiciary, therefore, plays a vital role in ensuring
that the government does not overstep its bounds and adheres to
the principles of the Constitution.

The Supreme Court is the guardian of the Constitution
and takes steps to do complete justice. Article 142 of the Indian
Constitution empowers the Supreme Court to pass any order
necessary for doing complete justice in any matter pending
before it. For example, in the case of MC Mehta v. Union of India,
the Supreme Court ordered the closure of polluting industries in
Delhi until they met certain pollution control standards. The court
did this under Article 142, despite the fact that there was no specific
provision in the law for such an order.

To conclude, The Constitution of India is the supreme law
of the land, ensuring that all laws and policies conform to its
provisions. The Constitution’s supremacy is a cornerstone of the
Indian democratic system, guaranteeing the rule of law and the
protection of fundamental rights. Overall, the Indian Constitution has
evolved over time, reflecting the changing needs and aspirations of
the Indian people. The system of checks and balances, combined
with the role of the judiciary in supervising the implementation of
the Constitution, has helped to ensure that India remains a vibrant
and functioning democracy.
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“The Role of Constitutional Courts of the Republic
of Indonesia in Enforcing the Principles
of Sustainable Development*”
Hon. Mr. Suhartoyo, S.H, M.H.,
Chief Justice of the Constitutional Court
of the Republic of Indonesia

The Constitutional Court of the Republic of Indonesia has
the authority, as stated in Article 24C paragraph (1) and paragraph (2)
of the 1945 Constitution of the Republic of Indonesia, namely to try,
at the first and final level, the decision of which is final, to test laws
against the Constitution, to decide on disputes over the authority
of state institutions whose authority is granted by the Constitution,
to decide on the dissolution of political parties, and to decide on
disputes regarding the results of general elections. Based on this
authority, the Constitutional Court of the Republic of Indonesia
carries out five functions: an observer of the Constitution, final
interpreter of the Constitution, guardian of democracy, protector of
citizens’ constitutional rights, and protector of human rights.

The Constitutional Court handles cases by prioritizing the
protection of citizens’ constitutional rights as stated in the 1945
Constitution of the Republic of Indonesia, which is the basis for the
implementation of national and state life, which contains citizens’
constitutional rights, including the fundamental rights of citizens

Paper presented during the 6" Congress of the Association of Asian Constitutional
Courts and Equivalent Institutions (AACC) under the theme of “The Constitutional
Courts and Equivalent Institutions in Strengthening Constitutional Justice for Sustainable
Society” in Bangkok, 19 September 2024.
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to a clean, healthy and responsible environment in the context of
sustainable management of natural resources, which is also
contained in the goals of sustainable development.

Sustainable Development Goals (SDGS) are a manifestation
of the agreement of 193 UN member countries in the framework
of sustainable development, which contains seventeen sustainable
development goals divided into 169 targets that correlate with
each other with the intention that state development pays
attention to these principles so that by 2030 the SDGs goals can be
realized. Regarding the seventeen development goals, they can be
simplified into four main SDGs goals, namely maintaining an
increase in the economic welfare of the community in a sustainable
manner, maintaining the sustainability of the community’s social
life, maintaining the quality of the environment and inclusive
development, and implementing governance that can maintain
an increase in the quality of life from one generation to the next.
To realize the SDGs goals, a balance is needed between three
important aspects of sustainable development, namely
environmental protection, economic development, and social
development, to realize the community’s welfare and ensure
sustainable development that involves the current generation and
future generations.

In this regard, the objectives of the Indonesian state are stated
in the fourth paragraph of the Preamble to the 1945 Constitution
of the Republic of Indonesia, namely to protect all the people and
all of Indonesia’s territory; to advance public welfare; to educate
the nation’s life; and to participate in implementing world peace,
based on independence, eternal peace, and social justice. Indonesia
is a state based on the rule of law based on Pancasila, where the
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implementation of its Government is based on the five principles
of the state contained in the Preamble to the 1945 Constitution of
the Republic of Indonesia with the principles of the One Almighty
God, just and civilized humanity, the Unity of Indonesia, democracy
guided by the wisdom of deliberation/representation, and social
justice for all Indonesian people.

Sustainable development covers three policy areas:
environmental protection, social development, and economic
development, where the three are interrelated and become pillars
driving sustainable development. The Constitutional Court of the
Republic of Indonesia, concerning its contribution to sustainable
development, can be reviewed from the implementation of
its authority as stated in Article 24C paragraph (1) and paragraph
(2) of the 1945 Constitution of the Republic of Indonesia and its
function as the final interpreter of the Constitution.

The Constitutional Court of the Republic of Indonesia
handled 1,852 cases of judicial review of laws from August 2003
to October 2024, with details of 322 cases granted, 711 cases
rejected, 562 unacceptable, 209 cases withdrawn, 32 cases dropped,
and 15 cases not authorized. In this regard, in this paper, the
Constitutional Court will explain several Constitutional Court
Decisions that are closely related to three aspects of sustainable
development: environmental protection, social development,
and economic development.

A. Environmental Protection

In case Number 35/PUU-XXI/2023, the Limited Liability
Company (PT) Gema Kreasi Perdana as the Applicant filed a judicial
review of the norm prohibiting mining in coastal areas and small

The 6" Congress of the AACC 59



lll. Speeches of the 6" Congress of the Association of Asian Constitutional Courts and Equivalent Institutions

islands contained in Article 23 paragraph (2) and Article 35 letter k
of the Law on Management of Coastal Areas and Small Islands
against the 1945 Constitution of the Republic of Indonesia. In essence,
the Applicant explained that there was an error in interpretation
in the Decision of the Supreme Court of the Republic of Indonesia
which interpreted that the prohibition on mining in coastal areas
and small islands was unconditional so that the Applicant was
threatened with not being able to continue his business activities.
Regarding the request to relax the mining prohibition
requirements in coastal areas and small islands, the Constitutional
Court considered by taking into account the backeround that
Indonesia is an archipelagic country that also consists of coastal areas
and small islands that generally have a variety of natural resource
potentials as a gift from God Almighty and function, among others,
as a buffer for the sovereignty of the Indonesian nation. If the small
islands along the territory of the Unitary State of the Republic of
Indonesia are not managed properly, they will gradually disappear
or sink. Therefore, coastal areas and small islands need to be
preserved and utilized for the greatest prosperity of the people,
both for the present generation and for future generations.
Protection of coastal areas and small islands is in line with
the mandate of Article 33 paragraph (3) of the 1945 Constitution of
the Republic of Indonesia which states that “The land, water and
natural resources contained therein are controlled by the state and
used for the greatest prosperity of the people.” This provision is
the constitutional basis for realizing social justice in managing natural
resources. Furthermore, to confirm the importance of balance
between the environment, economy, and social justice, the norm
of Article 33 paragraph (4) of the 1945 Constitution of the Republic
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of Indonesia states that “The national economy is organized based
on economic democracy with the principles of togetherness,
efficiency with justice, sustainability, environmental insight,
independence, and by maintaining a balance of progress and
national economic unity.” This means that the goal of people’s
prosperity as intended in Article 33 paragraph (3) of the 1945
Constitution of the Republic of Indonesia cannot be denied that
it is very dependent on the sustainability of natural capital resources
and healthy ecosystems, so it is important to maintain and use
natural resources sustainably, as well as maintain the condition
of the ecosystem so that it remains healthy. The provisions of
Article 33 paragraph (4) of the 1945 Constitution of the Republic of
Indonesia require sustainable development that is environmentally
aware and just.

The Constitutional Court in its decision noted that one of the
important characteristics of small islands and coastal areas is that
their ecosystems are among the most vulnerable to extreme events
caused by climate change. Based on a comprehensive academic
study, it shows that small islands have a very high environmental
risk and are very vulnerable to pollution and damage due to natural
disasters or environmental changes, both natural and non-natural.
Likewise, coastal areas are also very vulnerable to environmental
pressures from the sea and land.

Furthermore, the Constitutional Court Decision Number
35/PUU-XXI/2023 emphasizes that the management of natural
resources does not merely pay attention to the principle of
efficiency to obtain maximum results, let alone only to benefit
a small group of capital owners, but must be able to improve
people’s welfare in a just manner. Therefore, in managing coastal
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areas and small islands that are very vulnerable, it must be carried
out carefully so that its activities do not cause very dangerous
damage or are included in the doctrine of abnormally dangerous
activity. This means that in the event of an interest in managing coastal
areas and small islands that have implications for economic growth
that impacts environmental damage if faced with the interests of
maintaining environmental sustainability, then maintaining and
preserving environmental sustainability must be a priority.

Considering the vulnerability of small islands and coastal
areas, the Constitutional Court considers that the utilization of small
islands and the surrounding waters is still possible, as long as the
management of the small islands does not threaten environmental
sustainability. Therefore, utilization interests other than those
prioritized must meet the cumulative requirements, namely:

1. Fulfill environmental management requirements;

2. Pay attention to the capacity and sustainability of the

local water system;

3. Use environmentally friendly technology; and

4. Pay attention to legislation related to using small islands

and the surrounding waters.

The requirements are intended to prevent small islands
and their surrounding waters from interests that can damage
environmental sustainability and harm the constitutional rights of
the people guaranteed by the Constitution, including threatening
the sovereignty of the Unitary State of the Republic of Indonesia.
Such threats include activities that meet the elements of
abnormally dangerous activity that can cause extensive and ongoing
damage, and cannot be restored to their original state. This cannot
be separated from the purpose of establishing the Law on Coastal
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Area and Small Islands Management, namely to protect, conserve,
rehabilitate, utilize, and enrich coastal resources and small istands
and their ecological systems sustainably.

Therefore, in this case, the Constitutional Court assessed all
activities that are not intended to support the life of the ecosystem
above it, including but not limited to interests outside of those
prioritized, in this case, mining, which can be categorized as
abnormally dangerous activities which in environmental law
doctrine must be prohibited from being carried out. The
Constitutional Court is of the opinion that the provisions of
Article 23 paragraph (2) and Article 35 letter k of the Law on Coastal
Area and Small Islands Management which the Applicant tested
have not been proven to be contrary to fair legal certainty and
discriminatory treatment as regulated in Article 28D paragraph (1)
and Article 28| paragraph (2) of the 1945 Constitution of the
Republic of Indonesia, not as argued by the Applicant. Thus, the
Constitutional Court rejected the Applicant’s application in its
entirety.

B. Social Development

In case Number 22/PUU-XV/2017, Endang Wasrinah, Maryanti,
and Rasminah, who work as housewives, filed the petition. The
three Petitioners were married at the age of 13-14 years where after
getting married, the Petitioners experienced economic difficulties
and dropped out of school. The Petitioners are testing Article 7
paragraph (1) of Law Number 1 of 1974 concerning Marriage (Marriage
Law) which contains the provision “Marriage is only permitted if the
man has reached the age of 19 (nineteen) years and the woman has
reached the age of 16 (sixteen) years”. According to the Petitioners,
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the norm is considered a form of discrimination against women
because it has a lower age limit for marriage than men.

Concerning the petition, related to the potential increase in
the number of child marriages, the Constitutional Court considered
that this would cause difficulties for the state in realizing the
agreement on the new universal development agenda as stated
in the document Transforming Our World: the 2030 Agenda for
Sustainable Development Goals (SDGs) which contains 17 goals with
169 targets. The targets defined are aspirational and global, where
each country’s government can set its own national targets by
referring to the spirit at the global level but adjusted to the national
situation. The purpose of agreeing to this SDGs document is that by
2030 no one will be left behind in the context of poverty alleviation,
one of which is by reducing the number of child marriages as stated
in the Fifth Goal of the SDGs, namely “Achieve gender equality and
empower all women and girls”. One of the goals to be realized in
Goal 5.3 of the SDGs is to eliminate child marriage (Eliminate all
harmful practices, such as child, early and forced marriage).

The Constitutional Court observed that the development
of the Indonesian state system marked by the amendment to the
1945 Constitution of the Republic of Indonesia in 1999 to 2002,
there was a strengthening of the guarantee and protection of
human rights in the Constitution with the inclusion of articles on the
guarantee of human rights, including the right to form a family and
the rights of children. The guarantee and protection of human rights
in question is also a national agreement and is explicitly formulated
in the Constitution. Strengthening the guarantee and protection of
human rights requires the Indonesian nation to adjust past legal
policies that are no longer in accordance with legal developments
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and societal developments. In this case, including if there are legal
products that contain different treatment based on race, religion,
ethnicity, skin color, and gender, then they should also be adjusted
to the wishes of the 1945 Constitution of the Republic of Indonesia
which is anti-discrimination.

The Constitutional Court considers that child marriage is
a form of violation of children’s rights that can cause harm. This
right is actually guaranteed in Article 28B paragraph (2) of the 1945
Constitution of the Republic of Indonesia that “Every child has
the right to survival, gsrowth, and development and has the right
to protection from violence and discrimination”. Furthermore, it is
also emphasized in the Child Protection Law that children’s rights
are part of human rights that must be guaranteed, protected, and
fulfilled by parents, family, society, state, Government, and local
Government. Children whose rights must be guaranteed, protected,
and fulfilled are not yet 18 (eighteen) years old.

The Constitutional Court believes that Article 7 paragraph (1)
of the Marriage Law is discriminatory because the difference in the
minimum age limit for marriage contained therein has caused women
to be treated differently from men in fulfilling their constitutional
rights, both civil and political rights as well as economic, social and
cultural rights, solely because of their gender. The constitutional
rights in question include the following:

1. The right to equal treatment before the law
The right to equal treatment before the law contained in
Article 28D paragraph (1) of the 1945 Constitution has the
potential to be violated because according to the Child
Protection Law, the age of 16 for a woman is still classified
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as a child, while in the Marriage Law, the minimum age limit for
women to marry is 16 years where if they are married their status
will change to that of an adult, while for men such a change is
only possible if they have married at the age of 19;

2. Women'’s rights to grow and develop as children
Women'’s rights to grow and develop as children have been
guaranteed in Article 28B paragraph (2) of the 1945 Constitution,
and have the potential to be violated due to norms that cause
different treatment between women and men where men will
enjoy the right to grow and develop as children for a longer
period compared to women because the Marriage Law allows
a woman to marry at the age of 16 while men are allowed to
marry at the age of 19;

3. The right to have the opportunity to obtain an education that is
equal to that of men
The right to have the opportunity to obtain an education for
women also has the potential to be obstructed because by
allowing a woman to marry at the age of 16, her access to
education will tend to be more limited compared to men,
even to simply fulfill basic education, even though the right
to education is a constitutional right of every citizen according
to Article 28C paragraph (1) of the 1945 Constitution which
should be enjoyed equally with men. In this regard, a woman
who does not fulfill her basic education will potentially be
considered to have violated her constitutional obligations
because according to Article 31 paragraph (2) of the 1945
Constitution, every citizen must follow basic education. This
means that if the minimum age limit for marriage of 16 years
for women is maintained, this is not in line with the Government’s
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agenda regarding compulsory 12-year education because if
a woman marries at the age of 16, she will lose the opportunity
to obtain 12 years of education.

Based on these three rights, the regulation of different
minimum age limits for marriage between men and women not
only causes discrimination in the context of implementing the right
to form a family as guaranteed in Article 28B paragraph (1) of the
1945 Constitution of the Republic of Indonesia, but also has caused
discrimination against the protection and fulfillment of children’s
rights as guaranteed in Article 28B paragraph (2) of the 1945
Constitution of the Republic of Indonesia. In this case, when the
minimum age for marriage for women is lower than for men, legally,
women can form a family faster. This is different from the minimum
age limit for marriage for men which requires waiting longer than
for women. In addition, the difference in the minimum age limit
more space for boys to enjoy fulfilling their rights as children
because the minimum age limit for marriage for men exceeds the
minimum age for children as regulated in the Child Protection Law.

Meanwhile, for women, the minimum age limit which is
lower than the age of the child has the potential to cause children
not to be able to fully enjoy their rights as children at the age of
children, as mentioned above. The Constitutional Court also noted
the differences and inconsistencies in several laws regulating the
age limit for children, which cannot be separated from the age
of marriage in the Marriage Law. In this case, the inconsistency in
question is clearly seen in the provisions contained, among others,
in the Child Protection Law. Article 7 paragraph (1) of the Marriage
Law states, “Marriage is only permitted if the man has reached the
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age of 19 (nineteen) years and the woman has reached the age
of 16 (sixteen) years.” Meanwhile, Article 1 number 1 of the Child
Protection Law states, “A child is a person who is not yet 18
(eighteen) years old, including a child who is still in the womb.”
Thus, the age limit for marriage for women as stipulated in
Article 7 paragraph (1) of the Marriage Law, namely reaching the
age of 16 (sixteen) years for women, is still categorized as a child
according to Article 1 number 1 of the Child Protection Law.
Therefore, the Constitutional Court is of the view that a marriage that
is carried out below the age limit specified in the Child Protection
Law is a child marriage.

When placed in a broader context, child marriage is very
likely to threaten and have a negative impact on children, including
their health because the ideal reproductive maturity limit has
not been reached. Not only a health problem, marriages that have
not exceeded the age limit for children are very likely to result in
child exploitation and increased threats of violence against children.
Above all, child marriage will have a negative impact on children’s
education. Within the limits of reasonable reasoning, if children’s
education is threatened, this has the potential to threaten one of the
goals of the state as stated in the Preamble to the 1945 Constitution
of the Republic of Indonesia, namely to educate the nation’s life,
which will be difficult to achieve if the number of child marriages
cannot be prevented in such a way.

Constitutional guarantees of children’s rights give rise to
obligations for all parties, including parents, families, the Government
and the state, to protect, respect and fulfill children’s rights. At the
same time, these obligations are also accompanied by guarantees
of children’s rights during the period of care as children. In this
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regard, the Constitutional Court believes that children’s rights
to be free from all forms of discriminatory treatment; exploitation,
both economic and sexual, neglect, cruelty, violence and abuse,
and injustice as regulated in Article 13 of the Child Protection Law
must be enforced through guarantees of legal certainty for the
absence of child marriage. At the time when legal policy, in Article 7
paragraph (1) of the Marriage Law, opened up space for child
marriage to take place, this norm actually provided an opportunity
for child exploitation to occur, both economically and sexually.
Even though the provisions of Article 7 paragraph (1) of the
Marriage Law are a discriminatory legal policy based on gender, the
Constitutional Court cannot immediately determine the minimum
age limit for marriage. The Constitutional Court only emphasized
that the policy that differentiates the minimum age limit for
marriage between men and women is discriminatory, but determining
the age limit for marriage remains the realm of the legal policy of
the legislators where policies related to determining the minimum
age limit for marriage can change at any time under the demands of
the development needs of various aspects in society. Suppose the
Constitutional Court determines a certain age limit as requested by
the Applicants. In that case, this will certainly hinder the legislators in
making changes when they have to adjust to society’s development.
Although determining the minimum age limit for marriage is a legal
policy of the legislators, the legislators must carefully ensure that
such a policy does not create legal uncertainty regarding protecting
children’s rights as part of human rights. Which legal uncertainty will
arise due to differences in determining the age limit for children.
The legislators must be consistent in determining their choice of
legal policy regarding the age of the child in question. Furthermore,
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through the Constitutional Court Decision 22/PUU-XV/2017, the
Constitutional Court stated that it granted the Petitioners’ petition
in part. It stated that Article 7 paragraph (1) along the phrase
“age 16 (sixteen) years” of the Marriage Law is contrary to the
1945 Constitution of the Republic of Indonesia and has no binding
legal force. Furthermore, the Constitutional Court stated that the
provisions of Article 7 paragraph (1) of Law Number 13 of 2017
concerning Marriage remain in effect until changes are made
following the time limit as determined in this decision and
ordered the legislators to make changes to the Marriage Law within
a maximum period of 3 (three) years, especially regarding the
minimum age of marriage for women.

C. Economic Development

The third goal of the SDGs is to ensure a healthy and
prosperous life. In contrast, the eighth goal includes another goal,
namely increasing inclusive and sustainable economic growth.
Regarding these two aspects, it can be concluded that in
implementing economic growth, it is not only focused on per
capita profits or orientation towards massive development that
does not pay attention to sustainability but must also ensure that
the community continues to have a healthy and prosperous life.
In case Number 129/PUU-XIII/2015, the Applicants filed a petition
based on the provisions of Article 36C paragraph (1) and (3),
Article 36D paragraph (1), and Article 36E paragraph (1) of Law
Number 41 of 2014 concerning Amendments to Law Number 18
of 2009 concerning Animal Husbandry and Animal Health (Law on
Animal Husbandry and Animal Health) which in essence contains
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provisions on the zone system in determining the entry/import
of livestock or livestock/animal products into the country which
according to the Applicants poses a risk of threatening the security,
safety of humans, animals, and the environment, thus violating
the constitutional rights of the Applicants as livestock breeders,
livestock traders, veterinarians, and consumers of livestock products.
Therefore, the Applicants requested that strict conditions be
included in importing livestock products. After the Constitutional
Court examined the norms submitted by the Applicants, it was
found that there were no constitutional problems because they
had included conditions and restrictions on using the zone system.
However, in the implementation of imports of animal products, the
Constitutional Court considers it necessary to provide confirmation
of the conditions for importing animal products, especially because
Article 36E paragraph (1) of the Animal Husbandry and Animal
Health Law, which is also requested in this application, allows for
the import of animal products originating from countries or zones
within a country under certain circumstances.

The Constitutional Court is of the opinion that the issue of
importing livestock and/or animal products from abroad into the
territory of the Unitary State of the Republic of Indonesia, especially
those originating from zones within a country, must also be based
on maximum security requirements. Based on expert statements
and facts at the trial, it was revealed that it is true that the current
Government has technically prepared anticipatory measures related
to meat imports into Indonesia, however, this does not necessarily
guarantee that disease outbreaks cannot be fully guaranteed not
to enter Indonesia.
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After the Court examined expert statements related to
meat import production practices, it was found that in the
implementation of imports, if the amount of domestic meat
production does not meet overall national needs, then the path
that must be taken is to import from other countries either based
on a country-based system (from a particular country) or with
a zone system (from a particular zone within a country). The
Constitutional Court observed that this is the implementation of
the state’s responsibility in meeting the food consumption needs
of the community, especially the availability of animal products.
Such import actions are part of an effort to create social welfare
which is the state’s obligation to make maximum efforts so that
no citizen is hindered in their access to fulfilling their life needs.
However, the fulfillment of these needs must not deny the
rights of citizens to receive protection from all types of infectious
diseases that enter the territory of the Republic of Indonesia
through international trade activities, in this case the import of
animal products where the constitutional rights of citizens to live in
prosperity in a healthy environment are guaranteed in Article 28H
paragraph (1) of the Constitution of the Republic of Indonesia which
states, “Everyone has the right to live in prosperity physically and
mentally, to have a place to live, and to have a good and healthy
living environment and has the right to receive health services”.
Therefore, to avoid the entry of foot and mouth disease, every
import of animal products that is needed must have a certificate
of freedom from foot and mouth disease (PMK) from the veterinary
authority of the country of origin per the provisions set by the world
animal health agency and recognized by the Indonesian veterinary
authority.
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In the international environment, the precautionary principle
in imports is also manifested in the agreements and provisions of
the World Trade Organization (WTO), which essentially states that
every WTO member country has the right to protect the life and
health of humans, animals and plants in its territory by implementing
technical requirements for animal health and plant health in line
with the SPS (Sanitary and Phytosanitary) agreement. The principles
contained in the SPS are harmonization, equivalence, and
transparency. The state must apply the principle of maximum
caution and security in importing any goods from outside into the
territory of the Unitary State of the Republic of Indonesia. Therefore,
importing animal products into the territory of the Unitary State
of the Republic of Indonesia, especially through the zone system,
must be seen as a temporary solution that can only be done
under certain circumstances. Article 36E paragraph (1) of the Animal
Husbandry and Animal Health Law states, “In certain cases, while
still paying attention to national interests, the import of Livestock
and/or Animal Products from a country or zone within a country
that has fulfilled the requirements and procedures for importing
Livestock and/or Animal Products may be carried out.” The
explanation of Article 36E paragraph (1) of the Animal Husbandry
and Animal Health Law then states, “What is meant by “in certain
cases” is an urgent situation, including, among others, due to
a disaster, when the community needs a supply of Livestock and/
or Animal Products.” This condition must be applied in the use
of the zone system when a country imports Animal Products into
the territory of the Unitary State of the Republic of Indonesia, so that
a contrario the Constitutional Court considers that without fulfilling
the conditions in Article 36E paragraph (1) and its explanation,
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the import of Animal Products from a zone within a country or with
a zone system into the territory of the Unitary State of the Republic
of Indonesia is unconstitutional.

Thus, in Decision Number 129/PUU-XIII/2015, the Constitutional
Court granted the Petitioners’ petition in part and stated that
Article 36E paragraph (1) of Law Number 41 of 2014 concerning
Amendments to Law Number 18 of 2009 concerning Animal
Husbandry and Animal Health is conditionally contradictory to the
1945 Constitution of the Republic of Indonesia and has no binding
legal force as long as it is not interpreted as considered by the
Constitutional Court in the decision. Furthermore, in case Number
105/PUU-XX/2022 with the same issue regarding the import of
livestock and/or animal products from a country or zone within
a country, the Constitutional Court in case 105/PUU-XX/2022
reminded the importance of state sovereignty over food security
for the community where the governance and trade of livestock
products need to be maintained in terms of both quantity and
quality. The aspect of the quantity of livestock products needs
serious attention from the Government to ensure the availability
of domestic livestock products in sufficient quantities, empower
domestic livestock farmers, and emphasize the importance of the
state/government’s support for domestic livestock farmers.

The Constitutional Court considers that the state/
government’s support for domestic livestock farmers is important
to be attempted and implemented to encourage and create
governance and trade in domestic livestock products so that they
grow well, livestock farming becomes more enthusiastic, innovation
in the livestock sector will be more advanced both through
intensification and extensification methods of livestock products,
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dependence on import substitution is getting lower, the livestock
business climate becomes more conducive, and the welfare of
livestock farmers is increasing. Regarding quality, the livestock
products should meet maximum health standards to avoid disease
outbreaks that can harm all parties.

This aspect is the responsibility of the Government together
with livestock farmers and entrepreneurs in the livestock sector
to work together to carry out efforts and procedures that meet
livestock health standards, by the principles of maximum caution and
safety. Likewise, increasing the aspect of supervision, both internally
by the Government and externally by the House of Representatives,
regarding the implementation of import policies implemented
by the state so as not to harm national interests, especially
environmental and public health.

Furthermore, the Constitutional Court re-cited the
considerations of the Constitutional Court Decision Number
129/PUU-XIII/2015, which was pronounced in a plenary session
open to the public on February 7, 2017, because the issue of
unconstitutionality of the norm of the article requested for review
by the Applicants along with the arguments or arguments used as
the basis for the Applicants’ request are substantially the same.
The legal considerations in the decision also become legal
considerations for the case regarding the Explanation of Article
36E paragraph (1) of Law 41/2014. Therefore, the argument of the
request is legally groundless. Based on several examples of
Constitutional Court Decisions above, it shows the importance of
the role of the Constitutional Court in overseeing and upholding
the 1945 Constitution of the Republic of Indonesia and protecting
the constitutional rights of citizens which also contain and overlap
with the principles and objectives of sustainable development.
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“The Role of the Constitutional Courts and Equivalent
Institutions in Strengthening Constitutional Justice
For Sustainable Society”

Hon. Ms. Elvira Azimova
Chairperson of the Constitutional Court
of the Republic of Kazakhstan

Dear Ladies and Gentlemen!

By welcoming you on behalf of the Constitutional Court of
the Republic of Kazakhstan, | would like to express my sincere
gratitude to the Chairman of the Constitutional Court of the Kingdom
of Thailand, Mr. Nakharin Mektrairat for organizing this significant
event of our esteemed Association.

Constitutional Courts and Equivalent Institutions are the
guardians of the principles of the Constitution which play an essential
role in ensuring the rule of law and protecting the rights and
freedoms of citizens. Being the cornerstone of the legal system
of any state, they not only protect fundamental rights but also
contribute to the stability and sustainability of society in the face
of challenges and changes of our time.

Being committed to the Sustainable Development Goals,
Kazakhstan carried out four comprehensive packages of political and
constitutional reforms in 2022, in which the protection of human
rights and freedoms is the main priority.

All reforms are based on the concept of the “Listening State,”
the main component of which was the transition from state-building
on the principle of ‘top-down’ to the development of democracy
of the principle of ‘bottom-up’.
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The main results of these reforms, which laid the institutional
foundation of the human rights system of our country restoration of
the Constitutional Court and the strengthening of national human
rights institutions. Now, along with the subjects of state power,
citizens, the Ombudsman, and the Prosecutor General can be
subjects of appeal (to date, 2 appeals have been received from
the General Prosecutor of the Republic of Kazakhstan).

Thus, the Constitutional Court, on the one hand, has become
important element of Kazakhstan’s system of checks and balances
and, on the other hand, a crucial institution for protecting human
rights through the lens of the Constitution.

The Constitutional Court is accessible to all citizens:

Firstly, before applying to the Constitutional Court to exhaust
all other legal remedies is not required.

Secondly, there are no financial barriers, as no state fees are
required for filing an application.

Thirdly, socially vulnerable citizens are provided with the
assistance of lawyers, legal consultants, as well as the service of
interpreters and a sign language specialist at the expense of the
State.

In continuation of the approach to ensuring access to
justice for all citizens on the initiative of the Constitutional Court,
a translation of the Constitution in Braille was prepared (the
publication has transferred to 57 State special educational
organizations and the State library).

The Constitution in Braille reaffirms our efforts to ensure
an information environment for persons with disabilities, their full
and effective integration into society, based on international
standards.
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In June of this year, at a joint meeting of the Chambers of
Parliament, | voiced the Message of the Constitutional Court on the
state of constitutional legality in the country based on the results
of generalization of the practice of constitutional proceedings.

The Address reflects the main activities of the Constitutional
Court, the decisions of which have an impact on the improvement
of the current legislation of the Republic of Kazakhstan, the
transformation of judicial practice and legal science. The final
decisions reflect the existing problems in the country’s legislation,
including the definition of the main approaches to the development
of normative legal acts relating to the observance and protection
of constitutional rights and freedoms of citizens. It reflects
recommendations to the Government, the Supreme Court and
the Parliament of the country to improve the current national
legislation.

Thus, the Address of the Constitutional Court makes it
possible to identify the problems that have arisen in society
that require improvement of the legislation of the Republic of
Kazakhstan, which is confirmed by the appeals received by the
Constitutional Court.

On the basis of the normative decisions of the Constitutional
Court, 9 normative legal acts were adopted, including constitutional
laws, laws and normative resolutions of the Supreme Court regarding
criminal and family legislation.

When making final decisions, the Constitutional Court must
take into account the provisions of international legal acts generally
recognized and ratified by Kazakhstan. From the final decisions of
the Constitutional Court, the following decisions can be distinguished:
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The Constitutional Court declared unconstitutional the
requirement that citizens must submit the conclusion of a
molecular genetic examination when filing an application to the
court for adoption in a simplified manner. Based on the results of
the verification of the relevant application, the Constitutional Court
recommended to provide an opportunity to file an application
without conducting a molecular genetic examination in cases
where a citizen is temporarily unable to pay its cost or plans to
conduct it this examination in the course of the trial. The lack of
molecular genetic examination should not be an obstacle to going
to court. This approach contributes to the best interests of the child,
as established by Article 3 of the UN Convention on the Rights of
the Child. The Constitutional Court pointed out the illegality of
establishing as a condition for citizens to apply to the court the
requirement to conduct a molecular genetic examination before
their appeal to the court. The requirement introduced for the courts
was canceled by the Supreme Court as inconsistent with the state’s
duty to ensure the best interests of the child.

In addition, on the basis of the final decision of the
Constitutional Court, the conditions of detention of those
sentenced to life imprisonment in terms of the number of visits
with relatives were equalized by the Parliament with similar
conditions for other convicts in order to non- discriminate in social
relations in accordance with the UN minimum standards for the
treatment of prisoners (Nelson Mandela Rules).

As a result of another constitutional proceeding, the
Constitutional Court recommended that the Government take
measures to improve legislation in terms of social protection of
citizens affected by nuclear tests, regardless of the fact of their
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subsequent departure from the region, but taking into account
the real environmental damage and the constitutional right to
health protection.

As you can see, the decisions taken undoubtedly contribute
to the establishment of the supremacy of the Constitution over
other laws and ensure a uniform understanding by practitioners
and legislators of guarantees for the protection of human rights and
obligations of state bodies.

Ladies and gentlemen, in today’s world, constitutional courts
are facing new challenges, such as technological innovations, changes
in societal values and globalization. They must be flexible and open
to new interpretations, while maintaining rigor and independence
in their decisions.

One of the key aspects of strengthening constitutional justice
is the accessibility and transparency of the work of constitutional
courts. Public trust in them depends on their ability to demonstrate
objectivity and fairness in decision-making. In this context, not
only the legal expertise of judges is important, but also their
independence from external influences and political pressures.

Finally, I want to emphasize that constitutional justice is not
limited to the formal judicial process. It is also the active participation
of civil society in the protection and promotion of constitutional
values. Civic engagement, education and information in the field
of human rights and constitutional law play a fundamental role in
strengthening the rule of law and a sustainable society as a whole.

In conclusion, let me once again thank you for the invitation
to take part in today’s event and wish everyone a productive
dialogue.

Thank you for your attention!
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BeicTynienune
IIpencenarens Koncturyumonnoro Cyna Pecnyoiauku
Ka3zaxcran J.A3umoBon Ha 6-om Konrpecce AACC «Poab
KOHCTUTYLMOHHBIX CY0B M 3KBHBAJIEHTHbIX MHCTUTYTOB B
YKperjieHun
KOHCTUTYLMOHHOTO NIPABOCYUsI ISl YCTOMYMUBOIO 00LIECTBA»

YBaxkaemble JamMbl 1 rocrnojal

[To3zBosnbre nonpuseTcTBOBaTH Bac orumenu KonctutyyionHoro
Cyna Pecny6aukm KaszaxcTtan u BbIpa3uTh 0JarojJapHOCTb
[Ipencenarento KoncturyyuonHoro Cyna Koponescta Taunanp
r-uy Hakxapun MekTpaiipaTy 3a OpraHu3anuro O4YepegHOro
Konrpecca naieit Accoupauum.

KoHcTuTylmoHnHbie Cyfibl U 3KBUBAJICHTHbIE WHCTUTYTHI
SIBJISIFOTCS CTPaskaMu NpUHUMNOB KOHCTUTY LMK, UTPAIOT KITFOUYEBYIO
poJb B 00ecTieYeHnr BEpXOBEHCTBA MpaBa U 3alUTe NpaB U CBOOO
rpaxjaH. SABJsisACb KpaeyrojbHbIMA KaMHSIMU MPABOBOI CUCTEMbI
JII000r0 rocygapcTBa, OHU HE TOJILKO 3alMUIa0OT OCHOBHbIE
npaBa M CBOOOJIbI IpaxkjjaH, HO U CHOCOOCTBYIOT CTAOUJILHOCTU
M YCTOMYMBOCTHU OOLIECTBA B YCJIOBUSAX MEPEMEH U BbHI3OBOB
COBPEMEHHOCTH.

Benb BepxoBeHCTBO MpaBa, OyAyud MPABOBbLIM MPUHLIUIIOM,
MMEET OTPOMHOE 3HAUYEHUE [171s1 OOLLIEr0 pa3BUTHS U OJIarOCOCTOSIHUS
obmiecTBa.

Bynyun npuBepsKeHHbIM LEJIM YCTOMYUBOTO pa3BUTHS,
B 2022 ropy Ka3zaxcraH npoBes yeTbIpe MakeTa MOJMTUYECKUX U
KOHCTUTYUUOHHBIX pedOpM, B KOTOPbIX 3alUTa MpPaB U CBOOOJ
YeJIOBEKA SIBJISIETCSI OCHOBHBIM MPUOPUTETOM.

Bce pedopmbl ocHOBaHbl Ha KoHUenuuu «Cliblamero
rocyiapCTBa» , OCHOBHbIM KOMIIOHEHTOM KOTOPOM CTaJl Mepexoj] OT
rOCY/IapCTBEHHOI'O CTPOUTEINILCTBA MO MPUHLUITY «CBEPXY BHU3» K
Pa3BUTHIO ISMOKPATUH HA TIPUHIIMIIE «CHU3Y - BBEPX».

82 The 6" Congress of the AACC



lll. Speeches of the 6™ Congress of the Association of Asian Constitutional Courts and Equivalent Institutions

['maBHBIM pe3yabTaToM 3TUX pedopM, 3aJ0KUBIIUM
MHCTUTYLMOHAIbHYIO OCHOBY MpPaBO3allUTHON CUCTEMbI Halled
cTpaHbl, cTajno Boccosfanue KoncruryyuonHoro Cynia u yKpensieHue
HalMOHAJILHBIX MHCTUTYTOB IO IPaBaM yesioBeka. Tenepb cyobeKkTamMu
oOpalieHus1 Hapsay ¢ CyObeKTaMu BJIACTU MOTYT ObITh I'PaK/JaHe,
ombyncmen u ['enepanbhbiil [Ipokypop (rHa cezo0na nocmynuao
2 obpawenus om I'll PK).

Takum o6pazom, Koncturyumonusiii Cysi, ¢ OfIHOI CTOPOHBI,
CTajl BaXKHbIM 3JIEMEHTOM Ka3aXCTAHCKOIl CHUCTEMBI CiepPXKeK U
MPOTUBOBECOB, A C IPYT'0li CTOPOHbI — COOJIIO/IeHHE NTPAB YeJI0BeKa
o0ecrneYnBaeTcst UCKIYNTEIHHO Yepe3 npu3smMy Koncruryuuu.

Co3naHHbIN Opra sBIsieTCsA JOCTYIHBIM 1JIs1 BCeX IPaXk/iaH.

Bo-nepsBbix, 10 obpamenust B Koncruryunonnsiii Cyp He
TpedyeTcsl ucueprnaHue BCex Apyrux Crnoco00B 3alUThl CBOUX IPaB.

Bo-BTOpBIX, OTCYTCTBYIOT (PUHAHCOBbIE Oapbepbl A4
rpax/aH, a UMEHHO - HE B3MMAETCsl TOCY/IAPCTBEHHAs! MOLIUIMHA 3a
oOpauienue B Koncruryuuonnsiii Cyg.

B-TpeTbux, couMaibHO YSI3BUMbBIM IpakjilaHaMm 3a CYUeT
rocyjapcTBa OKa3bIBAIOTCS MOMOILb aIBOKATOB, IOPUAUYECKUX
KOHCYJITAHTOB, & TAKXK€e YCJIYI'¥ NEPEBOJUUKOB U CIELMAIIUCTA 110
>KECTOBOMY SI3bIKY .

B npopomkenun nopxopa no ob6ecneyeHuro 10CTyna Bcex
rpax/jaH K npaBocyauto no nanguatuse Koncturyunonnoro Cyna
BIIEPBbIE MOAroTOBIIEH nepeBoj Koncturyuuun Ha g3bike bpaiins
(mupaixc usoarus 6bia nepeoam 8 57 20¢y0apCmeeHHbIX CNEUUANbHBIX
Op2aHU3ayull 06pazoeanus u OUOAUOMEUHOU CUCEMDBL).

Koncrtutyuus Ha g3bike bpaitnsg nmoarBepzkjaaeT Hallu
yCUIIUS IO 00ECTIEYEHUIO PABHBIX BO3MOXKHOCTEN C LEJIbIO MOJHOM
MHTErpauyn, OCHOBBIBASICh HA MEXKTYHAPOJHbIX CTaHJapTaX.

B utone Tekyuiero roga Ha coBMecTHOM 3acefanuu [lamar
[TapaamenTa MHoii ObTO 03ByuYeHO [locianne KOHCTUTYUMOHHOTO
Cyna o cOCTOSIHMM KOHCTUTYLMOHHON 3aKOHHOCTHU B CTpaHe
no pesyjbTaTaM 00OOLIEHUS NPAKTUKUA KOHCTUTYLHUOHHOIO
MPOU3BOJICTBA.
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B nmocnmaHum oTpaxeHa OCHOBHAas JE€ATEIbHOCTHb
Koncruryunonsoro Cypa, pelieHusi KOTOporo OKa3bIBatoT BIUSIHUE
HAa COBEPIIEHCTBOBAHME JEMCTBYIOIIEr0 3aKOHOJATEIbCTBA
Pecny6nuku KazaxcTtan, TpaHcopMaumio cyjaeOHON MPaKTUKU
W NpaBOBOW HayKH. B MTOroBbIX pEHIEHUSIX OTPAKAKOTCA
uMeroLmecs: Npo0JieMbl B 3aKOHOJATENBCTBE CTPaHbl, B TOM YHCJIE
B ONPE/ICJIEHNA OCHOBHBIX MOJXO/IOB K pa3pad0TKe HOPMAaTHBHBIX
NPaBOBbIX aKTOB, KACAIOLUXCSl BOMPOCOB COOIOACHUS U 3aLLUThI
KOHCTUTYLIMOHHBIX MPaB M CBOOOJ rpakfaH. B HeM oTpa’keHbl
pexkomenpauuu IIpasurensctBy, BepxosHomy Cyny u [Tapnamenty
CTpPaHbl N0 COBEPLIEHCTBOBAHUIO JEHCTBYIOILErO HALMOHAIBHOIO
3aKOHOATENbCTBA.

Takum oOpazom, Ilocnanue Koncturyumonnoro Cyja
NO3BOJIET BBISBISATH Ha3peBLIME B 00OUIECTBE NMPOOJEMBI,
TpeOyrmue COBEPUIEHCTBOBAHMUS 3aKOHOJATENbCTBA
PecnyOnukn KaszaxcraH, 4TO NOATBEPXKAAIOT MOCTYNAIOLIUE B
Koncturyumonnsiii Cyn oOpateHus.

Ha ocHoBe HOpMaTUBHBIX OCTaHOBIEHUI KOHCTUTYLIMOHHOTO
Cyna npuHsITBl 9 HOPMATUBHBIX NPABOBBIX AKTOB, B YMCJE
KOTOPbIX KOHCTUTYLUMOHHbIE 3aKOHbI, 3aKOHbI 1 HOPMaTHUBHbIE
noctaHoBieHnss BepxosHoro Cyja KacaTelbHO YTOJIOBHOTO U
CEMEMHOro 3aKOHOJATENbCTBA.

[Ipu npuHATHM UTOTOBBIX pelieHui KOHCTUTYUMOHHBbIM
Cyn 00s13aTe/IbHO YUUTHIBAET MOJIOKEHUS OOLLIENPU3HAHHBIX U
patudunrpoBanHbix KazaxcTaHOM MeXyHapOJHbIX MPABOBBIX
akToB. M3 urorossix pewenunit Koncturyyuonnoro Cypa xouy
NPUBECTU TPU PELIEHUS KAaK IIPUMEPBI.

Koncturyuuonnsiit Cyn npu3Hal HEKOHCTUTYLMOHHBIM
TpeboBaHue 00 005A3aTEIBLHOCTH MPEJCTABICHNUS I'PaKIaHAMU
3aKJIFOUYEHUS] MOJIEKYJISIPHO- TEHETUYECKOM 3KCNEPTU3bI NPU MOaYe
3as1BJIEHNS] B CYJl OO YCBIHOBJIEHUM (Y[OYEPEHWN) B YNPOILLIEHHOM
nopsjake. [Io uroram npoBepKkM COOTBETCTBYIOLIETO OOpALLEHUS
Konctutyunonasim CyioM peKOMEHIOBAHO MCKJIKOUYUTh KakK
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yCJOBUE JOCTyMNa IpakjjaHnHa TpeOOBaHWE HAJIUYUS y HEro
MOJIEKYJISIPHO-TEHETUUECKOM IKCNEPTU3bl B clyyasx, Korjaa
rpakJaHMH BPEMEHHO HE B COCTOSIHUM OIJIATUTH €€ CTOMMOCTD
WM TUIAHUPYET MPOBECTU JAHHYIO 3KCHEePTU3y B XOfie Cy/1eOHOro
pazouparesbcTBa. OTCYTCTBUE MOJIEKYJISIPHO-TEHETUYECKON
9KCMEPTU3bI HE [OJIKHO ObITh MPENsSTCTBUEM i1 OOpallleHusl B
cyn. Takoii mogxoj cnocoOCTBYET HauaydywiemMy oOecrnedYeHUo
UHTEepecOB peOeHKa, YCTAaHOBJIeHHbIX cTaThbell 3 KoHBeHUuuun
OOH o nmpaBax peGeHka. BBefieHHOE I Cy[jOB TpeOOBaHUE ObLIO
otMeHeHO BepxoBHbIM Cy1oM Kak HECOOTBETCTBYIOLLIEE O0SI3aHHOCTU
rocy/lapCTBa MO HAWIIyYllIEMYy OOECIIEYEHUIO UHTEPECOB PEOEHKa.

Kpome Toro, Ha ocHOBaHMM MTOTOBOTrO pELIEHUS
KoncturynmonHoro Cypa yciioBusi COfiep>KaHusi OCY3KICHHbBIX K
MOXXU3HEHHOMY JIMILIEHUIO CBOOOJIbI B YACTU KOJIMYECTBA CBUJIAHUIA C
poncTBeHHMKamu [TapsiaMeHT ypOBHSIT C aHAJIOTUYHBIMU Y CIIOBUSIMU
JIJ151 IPYTUX OCY>K/IEHHBIX C LIETbIO HEIUCKPUMUHALMU B COLMATIBHBIX
CBS35X B COOTBETCTBUM C MUHMMasibHbIMU cTaHgapTamu OOH no
obpallieHuto ¢ 3aKkmoueHHbIMU ([Ipasuaa Heavcona Marnoeawt).

[To uToram Apyroro KOHCTUTYLMOHHOTO MPOU3BOJICTBA
Koncturyuuonssiii Cyn pekomenjgoBan [IpaBuTeabLCTBY NMPUHSTH
Mephbl IO COBEPLICEHCTBOBAHUIO 3aKOHO/ATEJNbCTBA B YaCTH
COLIMAJILHOM 31U ThI Pask/iaH, MOCTPAAABLLIMX BCJIEICTBUE SAEPHBIX
WCTIbITAHWI, HE3aBUCUMO OT (pakTa MX MOCJEYIOIIEro Bbie3fa u3
pEeruoHa, OJHakKO C y4eTOM PEaIbHOr0 3KOJIOrMYecKoro yuiepoa u
KOHCTUTYMOHHOTO MIPaBa Ha OXPaHy 370POBbSI.

Kak BupuTe, npuHsaTHIE pelleHusi, 6CCIIOPHO COAEHCTBYIOT
YCTaHOBJICHHIO BepXOBeHCTBA KOHCTUTY MY HAJ| APYTMMU 3aKOHAMU
u 00ecnevyuBaroT €JUHOO0OpPa3HOE MOHMMAaHUE MPAaKTUKAMU U
3aKOHOJIATeJISIMY TAPAHTUI 3AIUThI TPaB YeJI0BeKa U 00513aTEIbLCTB
rOCy/IapCTBEHHbIX OPIaHOB.

YBaxaemble JaMbl M TOCNOJa, B COBPEMEHHOM MUpE
KOHCTUTYLIMOHHBIE CY/IbI CTAJIKUBAIOTCS C HOBBIMU BbI30BAMU, TAKUMMU
KaK TEeXHOJIOTMYECKNE MHHOBAIMK, N3MEHEHHUSI B OOIIECTBEHHBIX
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LEeHHOCTSX M riiodanu3anus. OHU JOJKHBI OBIThH TMOKNMHU W
OTKPBITBIMU /1711 HOBbIX MHTEPNPETALUN, COXPAHSIS MPU ITOM
CTPOTrOCTb U HE3aBUCUMOCTb B CBOMX PELICHUSIX.

OnHUM U3 KJAYEBbIX AaCHEKTOB YKpENnJjJeHUs
KOHCTUTYLMOHHOTO MPAaBOCY/US SIBJSIETCS NOCTYNMHOCTb U
NPO3PAYHOCTb PAOb0Thl KOHCTUTYLMOHHBIX Cy10B. OOLIECTBEHHOE
JIOBEpUE K HUM 3aBUCHUT OT MX CIOCOOHOCTH JIEMOHCTPUPOBATH
00BEKTUBHOCTh U CIPABEJIMBOCTL B MPUHITUM pellieHuil. B aTom
KOHTEKCTE BayKHa HE TOJIbKO MPaBOBasl IKCMEPTU3A CYJIei, HO U UX
HE3aBUCUMOCTb OT BHELLIHUX BJIUSHUIA U MOJUTUYECKUX IABJICHUA.

Hakoney, xo4y nmoguepKHyThb, YTO KOHCTUTYUUOHHOE
NPaBOCY/IU€ HE OTPAaHUYMBAETCS TOJILKO (POPMAIIbHBIM CY/€OHBIM
npoueccoM. DTO TakKXe aKTUBHOE y4yacTue IpPakKJaHCKOTO
0O0LLECTBA B 3alLMTE U NPOJIBUKEHUY KOHCTUTYIMOHHBIX LIEHHOCTEN .
['paxkpaHckass akTUBHOCTb, OOpa3oBaHue U MH(POPMUPOBAHUE
B 00JIACTU MpaB YE€JOBEKA U KOHCTUTYLMOHHOIO MpaBa UIParOT
(pyH/IaMEHTAJIBHYIO POJIb B YKPEIJIEHUM PABOBOTO rOCylapCTBa U
YCTOMYMBOrO OOLIECTBA B LIEJIOM.

B 3aBepuieHue cBOero BBICTYIJIEHUSI, Pa3pelIUTE €lle pa3
no0JaroflapuTh 3a NpUrallieHUue MPUHATh YYaCTUE B CETOJIHSLIHEM
MEPONPUITUH U MOKENATh BCEM NMPOYKTUBHOTO JIMAJIOra.

baarogapio 3a BuumaHue!
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“The Evolvement of Constitutional Justice
for Sustainable Justice in the Changing World”
Hon. Mr. Youngjin Lee
Justice of the Constitutional Court
of the Republic of Korea

1. Greeting

Honorable President of the Constitutional Court of the Kingdom
of Thailand, Distinguished Presidents and Chief Justices of AACC
member institutions, Esteemed Justices,

Ladies and Gentlemen,

Allow me to extend my gratitude to the organizers for
successfully coordinating the 6™ AACC Congress and to express
my appreciation to all participants. | am pleased to have the
opportunity to share the Constitutional Court of Korea’s experience
on this timely topic of “Strengthening Constitutional Justice for
Sustainable Society by Constitutional Court.”

2. Main Parts

(1) The ‘Sustainable Development Goals’ were adopted as
global objectives to achieve sustainable development by the United
Nations in 2015. The Goal 16 of SDGs is to “promote peaceful and
inclusive societies for sustainable development, provide access
to justice for all and build effective, accountable and inclusive
at all levels.”
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Recently, there have been several significant cases regarding
this matter among the decisions of the Constitutional Court of
Korea. They are about prohibiting discrimination against foreigners
and ensuring fair treatment to them. These align with the goal of
achieving sustainable justice. Let me introduce three notable cases.

(2) The first case concerns discrimination against foreign
nationals in the national health insurance system (2019Hun-Ma1165,
Sep. 26, 2023).

According to the National Health Insurance Act, if a Korean
self-employed insured fails to pay insurance contributions six times or
more, the National Health Insurance Service can decide to suspend
insurance benefits. However, in the case of a foreign self-employed
insured, insurance benefits are immediately suspended after just
one instance of failing to pay insurance contributions.

The Constitutional Court held that the challenged provision
infringed upon complainants’ right to equality and violated the
Constitution because it was a discrimination deviating significantly
from a reasonable standard. The main rationale is as follows:

a) It is unreasonable to discontinue insurance benefits
immediately after a single instance of overdue premiums without
considering the individual’s past payment history or economic
circumstances. It is also unreasonable to deny benefits without
exception, even if the missed premiums are fully paid afterward.

b) Allowing foreigners to subscribe to the health insurance
serves the public objective of providing public insurance, which
applies the principle of social solidarity, to foreigners. However, the
challenged provision can lead to a fatal consequences of foreign
nationals to give up necessary medical treatments and surgeries,
or to lose the economic foundation of their livelihood.
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c) The second case pertains to the eligibility for emergency
disaster relief payments due to COVID-19 (2020Hun-Ma1079,
March 28, 2024).

The Korean government offered emergency disaster relief
payments to support people affected economically by the COVID-19
pandemic. The subject matter of review was the processing criteria
for the relief payments in May 2020. Under the criteria, permanent
residents and marriage immigrants’ were eligible for the assistance
while recognized refugees’ were excluded from it.

The Constitutional Court found that “determining the
eligibility of emergency disaster relief payments falls within the
State’s broad discretion. However, by including only permanent
residents and marriage immigrants among foreign nationals while
excluding recognized refugees, the criteria constitute discrimination
without justifiable reason, thereby infringing upon the Complainant’s
right to equality and violating the Constitution.” The main rationale
is as follows:

a) Recognized refugees as well as permanent residents and
marriage immigrants are all economically affected by the COVID-19
pandemic.

b) There is no justifiable reason for treating recognized
refugees differently from permanent residents and marriage
immigrants. They reside in Korea, engage in work and economic
activities, and pay taxes.

c) Considering the number of recognized refugees, providing
the relief payments to them would not pose a significant financial
burden.

Foreigners residing in Korea who have been married to Korean citizens or are in
a marital relationship with a Korean citizen

2 . )
Foreigners who are recognized as refugees under the Refugee Act
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(4) The third case concerns a provision of the Immigration
Act regarding the detention of deportees with no upper time limit
(2020Hun-Kal, etc., March 23, 2023).

The challenged provision allowed foreign nationals under
a deportation order to be placed in protective custody until they
could be sent abroad while not setting an upper time limit on the
custody. The Constitutional Court held that not setting an upper
time limit violated both the rule against excessive restriction and
the principle of due process of law, and thus infringed the personal
liberty and violated the Constitution.

The main grounds for finding that the challenged provision
violates the rule against excessive restriction are as follows:

a) Protective custody is a temporary and provisional measure.
Allowing indefinite custody goes beyond the limits of temporary
and provisional measures.

b) The relevant law should stipulate an upper limit to
prevent unreasonable extension. In light of international standards
and overseas legislations, it is not impossible to set an upper limit.
c) Enforcing deportation orders can be achieved by other means,
such as restricting the place of residence and paying an appropriate
amount of deposit.

The main grounds for concluding that the challenged provision
violates the principle of due process is that “the protective custody
can be deemed equivalent to ‘arrest or detention’ in criminal
proceedings. However, there is no mechanism to oversee the
initiation or extension by an independent and impartial institution.”
But there was also a dissenting opinion by three justices. The
opinion noted that “The precedent in 2018 determined that the
challenged provision did not violate the Constitution. Considering
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the characteristics of immigration control administration and related
systems and practices of the protective custody, the precedent’s
position still remains valid.”

3. Assessment and Conclusion

The abovementioned decisions affirmed the unconstitutionality
of challenged provisions which infringed foreigners’ right to equality
or personal liberty. The decisions were to improve the eligibility of
foreigners to access the health insurance; to grant them eligibility
to receive emergency disaster relief payments; and to ensure the
personal liberty of foreigners who are not even deemed eligible to
stay in Korea.

Korea has vibrant exchanges with foreign countries. The
number of foreigners in Korea has been growing over time. In this
context, the decisions mentioned above mark an encouraging
milestone towards sustainable justice, as they have prompted the
establishment and implementation of non-discriminatory laws and
policies for foreigners.

In summary, | have presented a selection of cases by the
Constitutional Court of Korea. | hope these will contribute to the
advancement of constitutional adjudication in Asia. Thank you for
listening.
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“The Role of the Constitutional Courts and Equivalent
Institutions in Strengthening Constitutional Justice
For Sustainable Society”

Hon. Mr. Emi Oskonbaev
Chairman of the Constitutional Court
of the Kyrgyz Republic

YBaxaemble y4aCTHUKH KOHrpecca!
[Ipexpne Bcero, or mmMmeHn KOHCTUTYUHMOHHOrO cyja
Kebipreizckoit Pecny6iuku u oT cebs JUMYHO MO3BOJBLTE
MOMPUBETCTBOBATH BCEX YYACTHUKOB 3TOTO MEPOTPUSITHSI.

TemaTuka cerofiHsIIHEN CECCUM KpailHe aKTyallbHA U BaXKHa,
OCOOEHHO B YCJIOBUSIX COBPEMEHHBIX BbI30BOB M TpaHcopmauuit
B NPaBOBbIX CUCTEMaxX OOJBIIMHCTBA cTpaH Mupa. Oprasbl
KOHCTUTYLIMOHHOIO KOHTPOJISI M 9KBUBAJIEHTHBIE UHCTUTYThI UTPAIOT
KJIFOUYEBYIO POJIb, OCKOJIBKY HAa HUX BO3JIaraeTcsi BaXkKHasi MACCHUS
no obecneyeHnto BepxoBeHcTBa KoHcTuTynmu, 3amure npas u
CBOOOJ rpaxkjiaH, a TaKXe MOJAJECP>XKAHUIO CTAOUIBHOCTU U
YCTOMYMBOCTHU IOCYAAPCTBEHHOI'O CTPOS.

CoBpeMeHHbIe BbI30BbI JIJIs1 KOHCTUTYLIMOHHOTO MPABOCY/MS
BKJIIOYAKOT aflalTalM0 K ObICTPO MEHSIOLWUMCS YCIOBUSAM
u1QpoOBON 3MOXMU, rNI00ATM3ALMKU U HOBBIM BbI30BaM B 00J1aCTH
3alLUTHI IpaB yesoseKka. M B 9Toi CBsAI31 Opraibl KOHCTUTYIOHHOTO
KOHTPOJIS IOJIKHBI pa3padaThIBaTh HOBbIE METO/IbI MHTEPIIPETALMN
Y IPUMEHEHUS] KOHCTUTYLIMOHHOI'O MpaBa, YYUTHIBAsI U3MEHEHUS B
OOILIECTBEHHON >KU3HU U TEXHOJOTMYECKME WHHOBALMMU, & TaKXKe
YKPEIUISITh MEXKAYHAPOJHOE COTPYJHAYECTBO U OOMEH OINBITOM C
APYTMMU KOHCTUTYLUMOHHBIMU Cy/IlaMU [ COBEPLUEHCTBOBAHUS
NPaBONPUMEHNUTENBHON NMPAKTUKU U obecneueHnst 3(ppeKTUBHON
3alIMTHI PAB IPAXK/aH.
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B cooTBeTcTBMM C COBPEMEHHOW JOKTPHUHOMN
KOHCTUTYILMOHANIU3Ma peanbHOCThL KoHcTuTyyuum (kupas
KoHnctutyuus) odecneunmBaeTcsi COOTBETCTBUEM MPABOBBLIX aKTOB
U JEUCTBUM TOCYJAPCTBEHHBIX OPraHOB U MX JOJKHOCTHBIX
JUL, KOHCTUTYLMOHHBIM TOJIOKEHUIM, a TaKXKe HaJudyuem
KOHCTUTYUMOHHOMN FOPUCIMKLIVH.

KoHcTuTyunmonHoe npaBocyaue, OCylWECTBIAsIEMOE
ClIELMAIBHBIMU AKTOPaMU, MPEXKJE BCErO FapaHTUPYET, YTO BCE
3aKOHbI Y WHbIE HOPMATUBHbIE MPABOBbIE AKThl COOTBETCTBYIOT
KOHCTUTYUUOHHBIM NMPUHLMIIAM U HOpMaMm. DTO OCHOBA MPaBOBOIO
rocyjapcTBa M mpaBonopsjka, ooecrneuyurBaroias paBeHCTBO BCEX
nepey] 3aKOHOM U 3alLUTY OCHOBHBIX IPaB U CBOOO] rpask/iaH.

HbiHeliHee moOHMMaHUME KOHCTUTYLMOHAIM3MA BKJIFOYAET
1IBA OCHOBHBIX aCleKTa: MEePBbIA CBSI3aH C OrPAHUYEHUEM
ACVCTBAN TOCYJAPCTBA KOHCTUTYLIMEN, & BTOPON — C TMOJMTHUKO-
NPaBOBOW TeOpUEN, OOBSCHSIOEN HEOOXOAUMOCTb YCTAaHOBJIEHUS
KOHCTUTYUUOHHOT'O CTPOSI.

OCHOBHbIE NPUHLMIBI KOHCTUTYMOHAIU3MA BKJIIOYAIOT
HE TOJIbKO (pOpPMajibHOE COOJIOJJeHuEe KOHCTUTYLUUU, HO U
CUCTEMY pa3[ICJICHUs BJIACTEN, JEMOKPATUYECKUI MOJIUTUYECKUI
pEeXUM, MHOTONMAPTUNHOCTD, UIEOJTOTUYECKUN TIIOPAIU3M,
a TaKXXe HEOThEMJIEMbIE NPaBa JUYHOCTU, YTO B COBOKYMHOCTHU
00eCcrneynBaeT peajlbHOe OrpaHWYEHKME MOIIU TOCYJapCTBEHHOM
BJIACTHU.

KoHcTuTyuroHanusm Kak mpaBoOBO€ SIBJICHHE O3HA4YaeT He
TOJILKO caM (PaKT HaJuWyusi KOHCTUTYLUU, a MPeEXJe BCEro, ee
AKTHMBHOE BO3JIEICTBUE HA MOJMTUYECKYIO >KU3Hb, BEPXOBEHCTBO U
npsIMOE JIEMCTBUE KOHCTUTY MU Kak OCHOBHOIO 3aKOHa rocylapcTBa
B CHCTEME JIEVICTBYIOLIETO 3aKOHOaTesIbeTBa. [Ipy aTOM 3akimoyaeT
B ce0e KOHCTUTYLMOHHYIO PErjaMEeHTAlUUI0 TOCYAAPCTBEHHOIO
CTPOSl U MOJIUTUYECKOTO PEXKUMA, KOHCTUTYLUMOHHOE MPU3HAHUE
npaB ¥ CBOOOJ] IMYHOCTH, IPABOBOI'0 XapaKTepa B3auMOOTHOLLIEHUI
rpakJiaHWHA U TOCY/IApCTBA.
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BaxHO OTMETUTH, UTO B IOPUJIMYECKON HAyKe, TEPMUHbBI
«KOHCTUTYLMSI» U «KOHCTUTYUUOHAIU3M» HE OTOKIECTBJISIOTCS,
OT/EJIbHbIE UCCJEeNOBATEIU NPUACPXKUBAIOTCS MHEHUS, YTO
KOHCTUTYLMOHAIU3M SIBJISIETCSI MHOTOYPOBHEBOW CUCTEMOM,
(pYHKUMOHATILHO BBIXOASIIEN 3a paMKM KOHCTUTYLMU W TpaBa
B HesoM. [lepBoouepenHoit ke KOHUENT KOHCTUTYLMOHAIMU3MA
KPOETCS B COBOKYIMHOCTHU UJIEW, TPUHLIMIIOB W MPABUJI, CBSI3aHHbBIX C
PpeLLEeHrEM BOIIPOCA O TOM, KAK Pa3BUBATh MPABOBYIO U NOJIUTUYECKYHO
CUCTEMY, KOTOpasi, HACKOJbKO 3TO BO3MOXKHO, UCKJOYaaa Obl
NPOU3BOJI U FAPAHTUPOBAJIa OCHOBHbIE MPaBa U CBOOO/IbI JIMUHOCTH,
nyOJIMYHYIO ¥ YaCTHYIO >KM3Hb UHMBUJIA.

Bo3sspaiuasics K posi KOHCTUTYLIMOHHOTO cy/ia B yKPENJIEHU!
KOHCTUTYLMOHHOTO MPABOCY/MS /ISl YCTOMYMBOrO OOLIECTBA U HE
yrilyonsisicb B UICTOPUYECKUE aCNEeKThl CTAHOBJICHUSI U Pa3BUTUS
opraHa KOHCTUTYUUOHHOTO KOHTPOJSI MOEH CTpaHbl, XOUy
00paTUTh BHUMaHKUE Ha TO, YTO 4yacTh 1 craTbu 97 neicTByroLIei
Konctutyuuu onpenensier KOHCTUTYUMOHHBIN CyJ| KaK BbICIIWI
oprai cyjieOHON BJAacTH, OCYLIECTBIISIIOLINAIA KOHCTUTYLMOHHbIM
KOHTPOJIb MOCPEJICTBOM KOHCTUTYLUMOHHOI'O CY/IONPOU3BOJICTBA B
LEJISIX 3aUThl OCHOB KOHCTUTYLMOHHOI'O CTPOSI, OCHOBHBIX MpaB
1 CBOOOJ] YeJIOBEKa M TpakJaHuHa, 00eCleyeHusi BEpXOBEHCTBA U
npsmMoro jercteust Koncturyuuu.

B 5TOM KOHTEKCTE OCHOBHAS POJIb B IOCTUXKEHUU PEATTLHOCTHU
KoHcTuTyumm oTBOAUTCS Oprany KOHCTUTYLMOHHOTO KOHTPOJISI U €r0
npegHa3HauyeHro. OCylecTBIeHNEe KOHCTUTYUUOHHOTO KOHTPOJIS
npeAnosjaraeT nNpaBo NPUHUMATh PEIIEHUs] O HECOOTBETCTBUU
KoHcTuTymm BCTYNMBIIErO B CUITY 3aKOHA WJTY €0 OT/IETLHBIX HOPM
Y TEM CaMbIM JIMILIATH UX FOPUAUYECKON CUJIbI.

3nech cienyeT OTMETUTD, YTO BO3POKieHHe KOHCTUTYIOHHOTO
CyJa B KayeCTBE CAMOCTOSITEJIbHOTO U HE3aBUCUMOTO OpraHa,
rmogooHo ntuile PeHnKe, BOCCTAIOMIEN 13 METIa, OBII0 AITUTEIHLHBIM
Y CJIO>KHBIM MPOLIECCOM.
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Heictyromas KoHcTuTyyusi, ceirpaBmas KIKOYEBYIO
pOJIb B BOCCTAHOBJIEHMM OPraHa KOHCTUTYLMOHHOI'O KOHTPOJIS,
SABJISIETCS MPOAYKTOM KOMIIPOMHUCCA, YYUTHIBAKOLIETO MHTEPECHI
OCHOBHBIX INOJIUTUYECKUX CUJ OOIllecTBa B BONpOCaxX, TaKUX
KaK OTPAaHUYE€HUE TOCYJAPCTBEHHOIO BMELIATENLCTBA B JKU3Hb
001LIECTBA, PaBa MHAUBUY YMOB, OpraHu3aLus U (OyHKLIMOHUPOBaHUE
rOCYJapCTBEHHOM BJIACTH, @ TAK>KE 3ALLMTA [IPAB ¥ CBOOOJ] IMYHOCTH.
[TpyHuMn pa3jeneHust BIacTeil 3aKpemieH Ha KOHCTUTYLMOHHOM
YPOBHE, 00ecneunBasi CUCTEMY CEP>KEK W MPOTUBOBECOB MEX/Y
Tpemsi BeTBsiMM BiacTu. Kpome Toro, Koncturyuust rapantupyer
npasa v CBOOO/IbI, COOTBETCTBYIOLLME MEXK/yHAPOAHBIM CTaHAPTaM
NpaB YeJloBeKa.

YnomuHaHue O MIUTEJIBHOCTU M CJIOXHOCTU Ipouecca
BO3POXKJIEHUSI HE CJIy4YailHO, MOCKOJbKY mnocje coobiTuii 2010
rofa Koncturyumonnslii cyn B KeIprei3ctane OblLl ynpasgHEeH
Y KOHCTUTYLMOHHBII KOHTPOJb (PYHKIMOHUMPOBAJT B COCTABE
BepxoBHOro cyja ¢ BeCbMa yC€YEHHbIMU ITOJTHOMOYMSIMMU.

JaHHOEe 00CTOSITENBCTBO, B KOHTEKCTE yNpa3/JHEHUS
KoHcTUTYyIIMOHHOTO Ccy/1a, KaK MTHCTUTYTA HE OCTAJIOCH O€3 BHUMAHWS
1 BeHeumaHcKoil KOMUCCHUM, 3asIBUBLIEN B CBOEM 3aKJIOYEHUU K
npoekTy HoBo# pegakuun Konctutyumu ot 2010 ropa, uro Takoe
pelleHne pecyOIMKM MOXKET paccMaTpUBaThbCs Kak Ilar Has3aj B
o0ecrneyeHnn BEpXOBEHCTBA MIpaBa.

BMmecTe ¢ TeM, Kak nmokasana npakTvka, KoHCTUTYLIMOHHas
najaTa MpOIEMOHCTPUPOBAJa CBOKO MPUBEP>KEHHOCTh NMPUHLUITY
BEPXOBEHCTBA KOHCTUTYUMM B YCJIOBUSIX CaMbIX Pa3jU4HbIX
KPUTUYECKUX CUTyaUuil B OOLIECTBEHHO-MOJUTUYECKON >KU3HU
CTpaHbI.

OpnHako ¢akT ocTaércsa (pakToM — pe3yJabTaTUBHOCTH
1 3 (PEeKTUBHOCTb KOHCTUTYLMOHHOTO KOHTPOJISI BO3MOXHBI
TOJBKO OJlarojaps HaJlM4MIO CHEeUUajJbHOTO HE3aBUCUMOTIO
cynieoHoro oprada— Koncturyumonsoro cyia. C y4eToM 3Toro, Hopast
KoHcTuTynust He ToJIbKO BoccTaHOBUIIA CTaTyC KOHCTUTYUMOHHOTO
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Cy/la KaK BbICLIET0 OpraHa CyIeOHO BJIACTH MO KOHCTUTYLIMOHHOMY
KOHTPOJTIO, KOTOPBIiA PU3BaH 00€CNEUNThb 3aLUTy OCHOBHBIX IPaB U
cBOOO/1, BEPXOBEHCTBO U NpsIMOE fieficTBrE KOHCTUTY MK, HO TakKe 1
pacluMpuiia €ro HOJTHOMOYMS , IOTIOJTHUB TaKUMU TIOJTHOMOUYMSIMH,, KaK
favya o(puLMaIbHOro TOJAKOBaHMs: KOHCTUTY MK, pa3pelieHre ClopoB
0 KOMIIETEHLMSIX MEXK/1y BETBSMMU FOCY/IapCTBEHHOW BJIACTH; faya
3aKJTFOUYEHMS O COOTFOJIEHNN YCTAHOBIJIEHHOTO NTOPSIIKA BbIIBU>KECHNS
0o0BuHeHus npotus [Ipe3unenra.

3a 3T0 HEOOJILLIOE BPEMSI Mbl CMOTJIN YOEIUTHCS , HACKOJILKO
CBOEBPEMEHHBIM ObLIO pElIEHWE O BOCCTAHOBJIEHUM CTaTyca
KoncrutynponHoro cyna B Keipreisckoit PecrryOmrke kak aOCOIFOTHO
HE3aMEHMMOIr'0 MPABOBOrO MHCTUTYTA IS HALIEr0 MOJIOJOrO
rocyjgapcTsa. [1esTelbHOCTh JAHHOTO MHCTUTYTa CIIOCOOCTBYET
YKPEMJIEHUIO JIEMOKPATUH U 3aKOHHOCTH, €r0 (DYHKUMOHUPOBAHUE
MOJIOKWITO HAYAJIO OT€YECTBEHHON KOHCTUTYLUMOHHOW FOCTULVN.
C ero nosiBieHneM ObIJ1 BOCCO3/1aH AEVICTBEHHbII MEXAHN3M 3alLUThbI
Koncturyuuu. Y B neficTBUTEILHOCTY B HAlllEl CTpaHe MOSIBUJICS
TOT FOCY/IapCTBEHHbIN OpraH, KOTOPbIA MOXET U OCYLLECTBISET
KOHCTUTYLMOHHBII KOHTPOJIb Hajl BCEI1 HOPMATUBHO-NIPABOBOI 0301
roCyJapcTBa.

JlyMato, 4TO KOHCTUTYLMOHHBII KOHTPOJIb C OfIHOI CTOPOHBI,
SBJISIETCS BAaXXHEHIIMM CPEJACTBOM «CAEPXKMBAHUS» OPraHOB
3aKOHOJIaTe/IbHON BJIACTU OT MOMbBITOK WM3[IaHUS «HETPABOBBIX»
3aKOHOB, HapylIAIUX OajlaHC BJacTell B rOCYlapCcTBe, C JPYyroi
CTOPOHbI KOHCTUTYLUMOHHBIA KOHTPOJIb 32 HOPMATUBHBIMU
NpaBOBbIMM aKTaMW MCIOJHUTEJNbHONU BJIACTU MO3BOJISIET
«C/IepKMBaTh» UX OT HENPAaBOMEPHOTO HOPMOTBOPYECTBA,
OCYILIECTBJISIEMOTO C IPEBbILIEHMEM UX NOJHOMOYMI. [leficTByro1ast
Koncrutynus Keipreizckoit PecnyOnuku Hapsiy ¢ HOBBIMHU
U3MEHEHUSIMU B BONPOCAX COBEPLIEHCTBOBAHUS CyAeOHON
CUCTEMBI ONpeiesiniia HOBbIE MOAXO/bl KOHCTUTYHUOHHOTO
CY/IOITPOM3BOJICTBA U TPABOBOE MOJI0KEHNE KOHCTUTYILIMOHHOTO Cy/ia.
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BepxoBeHcTBO KOHCTUTYIIMM CTAaHOBUTCS HEKUM WHMKATOPOM
NEMOKPATUYECKOr0 pa3BUTUSI COBPEMEHHBIX FOCYAapcCTB,
1 o0ecrieyeHrne BEpPXOBEHCTBA MPAaBA M OCHOBHBIX IPAB SIBJISIETCS
Ba’KHEWIIMM YCJIOBUEM CYLIECTBOBAHUS U Pa3BUTUSA JIIOO0Oro
IEMOKPAaTAYECKOTO MTPaBOBOr'O FOCY/IapCTBA.

ObecneyeHne BEpXOBEHCTBA MpaBa TECHO B3aMMOCBSI3aHO C
(pyHKUIMOHMPOBAHMEM HE3aBUCUMOro KOHCTUTYUHMOHHOIO cyja u
BCell CyJeOHOM CUCTEMBI, MHAY€ BEPXOBEHCTBO MpaBa Oy/eT JMIIb
nycToi popmoit, nuieHHon copeprkanusi. Mictopus nokasbiBaer,
YTO caMo Mo cebe JieKIapupoBaHKe MPMHLMITA BEPXOBEHCTBA NPaBa,
a Take npaB M CBOOOJ yejoBeKa M rpaxjaaHuHa 0e3 peabHO
HE3aBUCUMOI1 Cy/IeOHOI BETBU BJIACTH, OOECNIEYMBAIOLLEH 3aLLUTY
npaB ¥ cBOOOJ] YEJIOBEKA U I'PAKIAHMHA HE AET BO3MOXKHOCTH JJIs
UX pean3auyu.

besycnoBHO ncxonsa u3 cymuoctu KoHncturyuuu, B ee
BEPXOBEHCTBE M 3aLLUTE JOJXKHbI ObITb 3aMHTEPECOBAHbI BCE
rOCy/JapCTBEHHbIE OPraHbl, JOJKHOCTHBIE JIMLA U rpakiaHe . OqHako
VMMEHHO [IESITEJIbHOCTb OpraHa KOHCTUTYLHMOHHOIO KOHTPOJISI 110
00€CIeYeHNIO BEPXOBEHCTBA MPABA CBUMIETEILCTBYET O PEATBHO
IEMOKPATUYECKOM, NPAaBOBOM T'OCYAAPCTBE, (PYHKUMOHUPYIOLIETO
B LIEJIAX OXPAHbl KOHCTUTYLMHU, OOECTIEYEHNs] €€ BEPXOBEHCTBA U
CTaOUJIBHOCTH, COOJFOJIEHNS] IPUHLIMIIA Pa3[e/IEHNS] BJIACTEN, 3aLLIUTE
NPEeAYyCMOTPEHHBIX €10 MPaB U CBOOOJ] YEJIOBEKA.

YKa3aHHble KOHCTUTYLMOHHbIE LIEHHOCTH, 3aLLUILAIOTCS U
NPETBOPSIOTCS B >KM3Hb KOHCTUTYUMOHHBIM CYIOM MOCPEACTBOM
yCTpaHEeHUs1 NPOTUBOPEYMI B 3aKOHAX M MHbIX HOPMATHUBHBIX
NPAaBOBBIX AaKTax W NPUBEAEHUU UX B MOJHOE COOTBETCTBHUE C
KoHcTuryuuein. B Takux yclloBUsiX, Ype3BblUaiHOE 3HAUYEHUE
NPUOOPETAOT peUIeHNs] KOHCTUTYLIMOHHBIX CY/I0B, OKa3bIBatOLINE
BJIMSTHUE Ha BCE 3aKOHOAATENBHOE PETYJIMPOBaHUE U CIIOCOOCTBYIOLLIVE
Pa3pelICHNIO IMCCOHAHCHBIX CUTYalWii, BOSHUKIIMX B MpoUecce
NPUMEHEHUS CyObEKTaMM TE€X WJIM UHBIX PABOBbIX MOJIOXKEHUIA.
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Tak, nocpeacTBOM KOHCTUTYLMOHHON NMPOBEPKU 3aKOHOB,
KoHcTuTyMoHHbI cyi o0ecneynBaeT rapaHTUI0 BEPXOBEHCTBA
KoHcTuTyuum, ToXAeCTBEHHON BEPXOBEHCTBY IpaBa "
(pyHKLIMOHMPOBAHUE PEANIBHOIO JJIEMOKPATUYECKOIO rOCy/lapCcTBa,
NOCKOJIbKY CBOMMM PEILIEHUSMH CIIOCOOCTBYET BbIpabOTKE
JIEVICTBEHHOI'0 MEXaHU3Ma 00eCneyeHns] KOHCTUTYLIMOHHBIX NpaB
1 CBOOOJ] 4EJIOBEKA U IPaKJaHMHA.

YuuTbiBas Xe, IOPUAUYECKYIO CUJIy UTOrOBLIX PELICHUI
OpraHa KOHCTUTYUMOHHOTO KOHTpPOIISA, MPEBOCXOASIILETO
M000M1 3aK0H, KpoMe camoil KoHcTUTyuuu, npaBoBble MO3ULMAN
KoHCTUTYIMOHHOTO Cy/1a OPUEHTUPYIOT HOPMOTBOPYECKHUE OPraHbl
Ha MOCJIEIOBATENIbHYIO U LEJIEHANPABIECHHYIO peajli3aluio B
3aKOHOJIATENIbCTBE KOHCTUTYLIMOHHBIX HOPM M LIEHHOCTE.

PelieHnsi KOHCTUTYLIMOHHOTO Cy/la, yCTaHABJIMBAIOLIUE B
npouecce KOHCTUTYLMOHHOTO CY[ONPOU3BOACTBA HEJOCTATKHU
NPaBOBOIO PEryJMPOBAHUS U ONPEENSIOILIME BO3MOXKHbIE CIIOCOOBI
UX YCTPAHEHMs, BMECTE C TEM, BJIEKYT K TOMY XK€ U FOPUINYECKHE
NOCJIEACTBUS, O0YCIIOBJIEHHbIE NTPEKPALLEHUEM JEVICTBUSI HOPMBbI B
HEKOHCTUTYLIMOHHOM MCTOJIKOBAHUM.

I[Topxoapl opraHa KOHCTUTYLMOHHOTO KOHTpPO.H,
B bIPAXKEHHbIE B MPUHATHIX UM PELIEHUSIX, MOCTY>XKUIM OCHOBOW
sl TpeoOpa3oBaHUil B 3aKOHOMATE/ILCTBE, HATPABJICHHbIX Ha
NOJIHOUEHHYIO pealln3aluio rapaHTupoBaHHbix KoHcTuTynmei
npaB ¥ CBOOOJ] YEJIOBEKA U MPaK/IaHMHA.

U B 3akmmouyeHre XoTenoch Obl MOTYEPKHYTH O BO3pACTAIOLIEN
posm KOHCTUTYLIMOHHOTO Cy/ja B yIPOYHEHNU TPUHLIIA BEDXOBEHCTBA
npasa B Keipreizckoit PecnyOnuku. OpraHoM KOHCTUTYLMOHHOTO
KOHTPOJIsl c(pOpPMYJIMPOBaHbl YETKME MO3ULUM, PACKPbIBAIOLINE
CYThb KOHCTUTYLMOHHBIX MPUHIMIIOB PABEHCTBA, NPE3yMILUN
HEBUHOBHOCTH, HEOTBPATUMOCTH HaKa3aHMUs1, 3aMpeTa Ha PUBJIEUEHUE
K OTBETCTBEHHOCTH JIBAXK/bI 34 OJIHO M TO K€ IPABOHAPYIIECHUE U

pyrue.
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DT acneKThl MOJYEPKUBAIOT HE TOJILKO Ba’KHOCTb PalOThI
Koncturyuuonnoro cyaa Keiproizckoit Pecny6ivku B COBpeMeHHOI
IPaBOBOW CHUCTEME, HO M €ro CTPATErMYEeCKOe 3HAYECHUE NIt
o0ecrneyeHnst yCTOMYMBOCTH U Pa3BUTHsI IPABOBOIO rOCYJapCTBa.

baaropapio 3a BHumanue!
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“The Role of the Constitutional Courts and
Equivalent Institutions in Strengthening Constitutional
Justice for Sustainable Society - Perspectives from
the Malaysian Judiciary”

Hon. Mrs. Tengku Maimun Binti Tuan Mat
Chief Justice of the Federal Court of Malaysia

[1]  Upon the kind invitation of the Right Honourable the
President of the Constitutional Court of the Kingdom of Thailand,
| have prepared this presentation on the subject of “The Role of
Constitutional Courts and Equivalent Institutions in Strengthening
Constitutional Justice for Sustainable Society” centred on perspectives
from the Malaysian Judiciary.

[2] | will begin with ‘Constitutional Courts’. Many countries,
for example Indonesia, Thailand, South Africa and lItaly, possess
Constitutional Courts. Such Courts typically sit as the highest Court
of the land and only decide questions of law relating to their
respective Constitutions. The Constitutional Court of Italy,
for example, passes judgment on controversies regarding the
constitutional legitimacy of laws and enactments having the force
of law issued by the State of Italy and its Regions.' There can be
no appeals against decisions of the Italian Constitutional Court.”

! Constitution of ltaly, Article 134.
2 Constitution of Italy, Article 137.
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The Notion of a ‘Constitutional Court’ in Malaysia

[3] Malaysia, strictly speaking, does not have a specifically
constituted and structured Constitutional Court. That said, the
Federal Court which is the apex court of the country, may up to
an extent be regarded as a Constitutional Court for the following
three reasons.

() Firstly, Federal Court possesses exclusive original
jurisdiction to determine any question as to whether a law
made by Parliament or the State Legislatures is void on
the basis that they had no power, to make that law.
Additionally, the Federal Court has the exclusive
jurisdiction to hear disputes between States or between
the Federation and any State.’

(i)  Secondly, the Federal Court also possesses ‘Advisory
Jurisdiction” enabling the Yang Di-Pertuan Agong (the King)
to refer to the Federal Court any question as to the effect
of any provision of the Federal Constitution which has
arisen or is likely to arise.”

(i) Finally, the Federal Court also has ‘Referral Jurisdiction’
enabling the High Courts to transmit to the Federal Court,
by way of a special case, any question of law of
constitutional importance for direct determination by
the Federal Court.”

Federal Constitution of Malaysia, Articles 4 and 128; Wong Shee Kai v Government of
Malaysia [2022] 6 MLJ 102.

Federal Constitution of Malaysia, Articles 130.

Courts of Judicature Act 1964 [Act 91], sections 84 and 85.
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[4] Apart from the above instances that are limited to the
Federal Court, the structure of our Constitution expressly confers
all Superior Courts (the High Courts, the Court of Appeal and the
Federal Court) with the jurisdiction to determine constitutional
questions. Hence, in light of our constitutional structure, the
obligation to strengthen constitutional justice is not reposed in
a single Court.

[5] As for ‘sustainable society’, the 1987 United Nations
Brundtland Commission defines the concept as “meeting the
needs of the present without compromising the ability of future
generations to meet their own needs.”® Since then, we have
witnessed the proliferation and adoption of numerous sustainable
development goals that most societies, including ours, have sought
to emulate and enforce.

Constitutional Justice

[6] How do the concepts of constitutional courts (or their
equivalent institutions) and sustainable society correlate?
How are the provisions of a constitution enforced within the context
of strong constitutional justice? These are the specific questions
that this presentation seeks to broadly address.

® See: <https://www.un.org/en/academic-impact/sustainability#:~:text=In%201987%
2C%20the%20United%20Nations,development%20needs%2C%20but%20with%20the>.
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[7] A Judge’s journey begins when he or she takes his or her
oath of office to always preserve, protect and defend the Federal
Constitution.” In the Malaysian system of constitutional adjudication,
the Federal Constitution is supreme and hence, the failure to
uphold its supremacy is itself a failure to uphold the very fabric of
the written constitution.

[8] In fact, Article 4(1) forms the central pillar of the Federal
Constitution in that it says “[t]his Constitution is the supreme law
of the Federation and any law passed after Merdeka Day which
is inconsistent with this Constitution shall, to the extent of the
inconsistency, be void.”

[9]  For these reasons, the Malaysian Judiciary is accorded the
fullest possible independence it requires in the Federal Constitution,
the statutes and the Code of Ethics. What this means is that Judges
must continue to hear cases without fear or favour, without bias
or prejudice, and solely in accordance with the law and facts of
the case before them. They cannot be governed by irrelevant
considerations such as political palatability of their decisions or
whether it brings them fame or popularity.

[10] A decision that is rendered must be one that is so rendered
to uphold the Federal Constitution in accordance with trite
constitutional principles and canons. This, in my view, would be
the very embodiment of Rule of Law as opposed to Rule by Law.

! Federal Constitution of Malaysia, Sixth Schedule.
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[11] Speaking of constitutional canons, and in addition to the
Judge remembering to uphold judicial independence and integrity,
a Judge (especially that of a constitutional court or its equivalent)
must remember certain fundamental canons of constitutional
interpretation.

[12] In broad terms, the development of Malaysian constitutional
jurisprudence is as outlined in Dato Menteri Othman Baginda,® where
Raja Azlan Shah CJ (Malaya) advised that a written constitution
being a living document cannot be interpreted pedantically.

There are other concepts. The first concept is, constitutional
provisions ought to be interpreted within their historical context.
Another concept is that provisions that restrict fundamental rights
must be construed as narrowly as possible with maximum latitude
in favour of the person whose right is said to be restricted. Another
concept would include having regard to the basic features of
the written constitution that cannot be changed even by way of
legislation having regard to the supremacy of the written constitution
over the legislature.

[13] In Lee Kwan Woh the Federal Court further advised that
fundamental rights must be interpreted ‘prismatically’.” In other
words, not only must the Courts give effect to the fundamental
rights guaranteed literally by the black letter of the Federal
Constitution, but the said fundamental rights must also be read to
include implied rights, over and above the literal guarantee.

8 Dato Menteri Othman bin Baginda & Anor v Dato Ombi Syed Alwi bin Syed Idrus [1981]
1 MLJ 29.
’ Lee Kwan Woh v Public Prosecutor [2009] 5 MLJ 301, [8].
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[14] | take the strong view that there is no point in discussing the
substantive aspect of fundamental rights if in the first place, Judges
are not aware or worse still, shy away from their fundamental role
as Judges.

[15] Thus, strengthening constitutional justice requires the Judiciary
and its individual members (at all levels) to remain apprised of the
intrinsic constitutional role of a truly independent Judiciary and the
substantive aspects of constitutional interpretation.

[16] In this regard, | will now proceed to consider the substantive
elements of the role of the constitutional courts in the context of
doing constitutional justice vis-a-vis sustainable society.

Fundamental Rights as the Pillars of Sustainable Society

[17] Itis my view that a sustainable society is one that complies
with the Rule of Law. And in such a system, fundamental rights
are guaranteed and preserved, and most importantly: enforced.
This is because the cornerstone of a society is its people and thus,
the most basic tenet of a sustainable society is its guarantee of
fundamental rights. Without them, we cannot have a sustainable
society that is adequately capable of passing itself on to future
generations or even protecting the environment around it. In this
regard, | find that the following views of some authors resonates
strongly with me, as follows:"

10 Sambo and Abdulkadir, ‘Socio-Economic Rights for Sustainable Development in
Malaysia: Lessons from Selected African Countries’” Constitutions’, OIDA International
Journal of Sustainable Development 02:09 (2011), p. 14.
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“Socio-economic rights have been seen as rights
relating to the meeting of basic needs that are
essential for human welfare. They are entitlements
to the avoidance of severe deprivation, not rights
to the satisfaction of individual preferences more
generally. They incorporate a safeguard against poverty,
not the provision of a life in luxury. They are urgent
claims representing vital interests of the individual
to avoid harm.

All these where properly implemented will lead to
sustainable development which is the development that
takes place without compromising the rights of the future

generation to meet their own needs.”

[18] What then is meant by ‘socio-economic rights’? The answer to
this question, in my view, is aptly addressed by the United Nations’
Office of the High Commissioner of Human Rights (‘OHCHR’) in its
Fact Sheet No. 33."" In the past, rights were broadly categorised into
two distinct categories:

(i) civil and political rights; and
(ii) economic, social and cultural rights.

M UN Office of the High Commissioner for Human Rights (OHCHR), Fact Sheet No. 33,

Frequently Asked Questions on Economic, Social and Cultural Rights, December 2008,
No. 33, available at: <https://www.refworld.org/docid/499176e62.htm!(>.
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In modern times, no practical distinction is made between the two
broad species of rights because both require States to refrain from
impinging on the fundamental rights and freedoms of their citizens.

[19] The Federal Constitution of Malaysia too makes no distinction
between civil and political rights on the one side, and socio-economic
richts on the other. All rights are broadly guaranteed under the
umbrella of Part Il of the Federal Constitution and are collectively
referred to as ‘Fundamental Liberties’. Section 2 of the Human
Rights Commission of Malaysia Act 1999, for instance, defines
“human rights” to refer to the fundamental liberties enshrined in
Part Il of the Federal Constitution."

Constitutional Adjudication and Sustainable Society - The
Role Played by the Malaysian Courts in the Protection of
Fundamental Rights

[20] The term ‘constitutional justice’ as | understand it, connotes
adjudication of cases under the Federal Constitution. In dispensing
constitutional justice, the relevant provisions of the Federal
Constitution that frequently fall for the Court’s consideration are
Article 5 on liberty of a person; Article 8 on equality; Articles 9
and 10 on freedom of movement and freedom of speech and
expression, respectively; Article 11 on freedom of religion; Article 12
on rights in respect of education and Article 13 on rights to property.
For the purpose of this presentation, | will focus on a few Articles
only.

12 Act 597.
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[21] The first fundamental provision of the Federal Constitution
is Article 5. It guarantees the right to life and personal liberty.
Life is the ultimate right of a human being. Our Courts have
accorded Article 5 a broad construction in the context of preserving
socio-economic rights. The seminal authority in this context is
the decision of the Court of Appeal in Tan Tek Seng.”

[22] In that case, a headmaster in a government school was
dismissed on grounds that he had been convicted, though on appeal,
he was later released on a bond of good behaviour. Regardless,
as a result of his conviction, the Government dismissed him from
their employment.

[23] The Court of Appeal concluded that his dismissal from the
public service was a disproportionate punishment. Central to its
judgment was the notion that the right to life should be read broadly
so as to include the ‘quality of life’. This is what the Court of Appeal
held:"

“... ‘[Llife” appearing in art 5(1) does not refer to mere
existence. It incorporates all those facets that are an
integral part of life itself and those matters which go to
form the quality of life. Of these are the right to seek
and be engaged in lawful and gainful employment and
to receive those benefits that our society has to offer to
its members. It includes the right to live in a reasonably
healthy and pollution free environment.”

B Tan Tek Seng v Suruhanjaya Perkhidmatan Pendidikan & Anor [1996] 1 MLJ 261.
“
lbid., p. 288.
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[24] The above passage is a clear example of how constitutional
justice is strengthened by the expansion of the definition of the
word ‘life” employed in Article 5 of the Federal Constitution.

[25] Most notably, not only did the Court of Appeal protect the
rights of the litigant in this case, it also accorded the substance of
the right the widest possible construction available including the
right to a clean environment. This after all, and in addition to the
development of human kind and societies alike, epitomises the
protection of the environment.

[26] In this regard, the recent decision of the Federal Court in
Trellises comes into sharp focus on the practical effort to indirectly
preserve the environment.” In that case, numerous litigants had
sued the local authority for their plans to redevelop an area called
Taman Rimba Kiara — a public park. The Federal Court propounded
numerous principles in this case including an extensive analysis on
local planning laws and how they ought to be enforced. In addition,
the Federal Court liberalised the definition of locus standi in the
law by allowing anyone affected or claiming to be affected by the
destruction caused to the park to bring an action. By doing so, the
Federal Court re-emphasised the importance of planning law and
adhering to development plans.

* Datuk Bandar Kuala Lumpur v Perbadanan Pengurusan Trellises & Ors and other
appeals [2023] 3 MLJ 829
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[27] To me, this decision speaks volumes in terms of not just
town and country planning, but also the overall positive effect
it has on sustainable development. It allows the Courts to enforce
development plans which has the corollary effect of protecting
the right to environment, and the sustainable development of our
towns and cities in cases where there are inexplicable deviations
from a legally recognised development plan. Further, by not
just developing a broad locus standi rule but also applying the
broader test, the Federal Court has reaffirmed the important
notion of access to justice.

[28] Another example of Courts protecting individual
socio-economic rights and strengthening constitutional justice is
that of the Court of Appeal in Muhamad Juzaili bin Mohd Khamis.*®
A ¢roup of men suffering from ‘gender identity disorder’ filed
an application for judicial review challenging the constitutionality
of an Enactment passed by the Negeri Sembilan State Legislature
prohibiting them from cross-dressing. Their claim was premised on
the argument that the enforcement of that law rendered them
subject to harassment in violation of (among others) their right to
privacy implied in Article 5 of the Federal Constitution and their
right to express themselves under Article 10. The Court of Appeal
agreed with them on allcounts and struck down the law so

prohibiting them as being unconstitutional."’

' Muhamad Juzaili bin Mohd Khamis & Ors v State Government of Negeri Sembilan & Ors

, [2015] 3 MLJ 513.
The decision of the Court of Appeal was reversed by the Federal Court on procedural
grounds in State Government of Negeri Sembilan & Ors v Muhammad Juzaili bin
Mohd Khamis & Ors [2015] 6 MLJ 736. But the Court of Appeal’s decision on the merits
received no adverse comment from the apex Court. Subsequently however, the Federal
Court overruled its own decision in the Juzaili case in Gin Poh Holdings Sdn Bhd v
The Government of the State of Penang & Ors [2018] 3 MLJ 417, at [33].
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[29] Another fundamental facet of the Rule of Law and upon
which a sustainable free society is built is the notion that there must
be equality before the law.

[30] In Malaysia, the basic concept of equality before the law
and equal protection of the law is contained in Article 8(1) of the
Federal Constitution. Article 8(1) declares that all persons are equal
before the law and are entitled to the equal protection of the law.
The Federal Court in Badan Peguam Malaysia v Kerajaan Malaysia
[2008] 2 MLJ 285 reiterated that Article 8(1) does not declare
that all persons must be treated alike, rather that persons in like
circumstances must be treated alike.

[31] Clause 5(a) - (f) of Article 8 of the Federal Constitution sets
out the exceptions to the equality clause. Some of these exceptions
are:

(i

) personal law, i.e. some personal laws do not apply to
Muslims in Malaysia, for example, the Probate and
Administration Act 1959 and the Wills Act 1959. In relation
to these matters, Muslims are subject to ‘hukum syarak’
or Islamic law under the purview of the Syariah Courts.

(i) laws for aboriginal people where under the Federal

Constitution, the aboriginal people of Malaysia enjoy

a special position (see Adong Kuwau & Ors v Kerajaan Negeri

Johor & Anor [1997] 1 MLJ 418; Sagong bin Tasi & 6 Ors v

Kerajaan Negeri Selangor & 3 Ors [2002] 2 MLJ 591).
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[32] There are many examples on the interpretation of the right
to equality in a Malaysian context. Underpinning all these is
the idea that unfair discrimination is the antithesis to equality.
Discrimination can be justified in certain cases but if it cannot be
constitutionally justified, then it is deemed unlawful.

[33] Article 8(2) of the Federal Constitution expressly forbids
discrimination on the grounds of race, descent, place of birth or
any gender unless expressly authorised by the Federal Constitution.
The word ‘gender’ was added to the Federal Constitution via
the Constitution (Amendment) (No 2) Act 2001 [Act A1130] which
came into force on 28.9.2001.

[34] Recently, the Federal Court gave effect to Article 8(2) when
it pronounced section 498 of the Penal Code, unconstitutional.
Section 498 of the Penal Code provides that it is an offence to
entice a married woman. It allows a husband to complaint against
the enticement of his wife. A wife however is not allowed to
complaint against the enticement of her husband. The Federal Court
found that section 498 of the Penal Code unlawfully discriminates
only on the ground of gender which is violative of Article 8(2).
(see case of PP v Lai Heng Beng [2024] 2 MLRA 21.)

[35] There is another component of equality in the Malaysian
context which | wish to highlight, namely: the doctrine of
proportionality

[36] Al laws must be proportionate to the legitimate legislative
aim they are enacted to serve. In many parts of the world, narcotics
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offences are proved with the aid of presumptions. In Malaysia,
we have (among others) the presumption of possession and the
presumption of trafficking. Prior to the decision of the Federal
Court in Alma Nudo,'® the legal position was stated in Muhammad
Hassan in that the prosecution’s interpretation of the then existing
law to use double presumptions of trafficking on top of possession,
was unduly harsh and oppressive absent any express language
to allow the invocation of the double presumption.” Effectively,
if the charge was one for trafficking, then to invoke the presumption
of trafficking, possession would have to be proved and not presumed
before invoking the presumption of trafficking.

[37] Subsequent to Muhammad Hassan, Parliament amended
the law to include section 37A, a provision that then expressly
allowed the prosecution to rely on the double presumption. It was
this provision that became the subject of challenge in Alma Nudo.

[38] On the facts of the case, the Federal Court took the
opportunity to expound on the concept of proportionality as
a fundamental facet of the right to equality before the law. The
Federal Court held that upon a wholesome consideration of
section 37A, the net effect of allowing such a double presumption
effectively shifted the burden on the accused to prove his
innocence. In this regard, the Federal Court found that section 37A
was grossly disproportionate to Parliament’s legitimate aim of
curbing narcotics offences.

18 Alma Nudo Atenza v Public Prosecutor and another appeal [2019] 4 MLJ 1.
" Muhammed bin Hassan v Public Prosecutor [1998] 2 MLJ 273, at p. 289.
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[39] The decision of the Federal Court, in my view, is very
significant in terms of strengthening constitutional justice for
sustainable soceity because the Court reemphasised the limits of
legislative power within the borders of the Federal Constitution.
The Rule of Law prevailed in the assurance that even Parliament
must act in accordance with the Federal Constitution. The net
effect of the doctrine of proportionality in Malaysia is to preserve
a legal order that is predictable and fair and capable of forming
the bedrock for a stable and sustainable society.

[40] The Malaysian Federal Constitution also guarantees every
citizen the right to (i) freedom of speech and expression; (i) right
to assemble peaceably and without arms and (iii) right to form
association. These rights are however not without restrictions.
Freedom of speech can be restricted on the grounds of interest
of security of the Federation or any part thereof; friendly relations
with other countries; public order, public morality and restriction
designed to protect the privileges of Parliament, the Legislative
Assembly or to provide contempt of court, defamation or
incitement of any offence. The following legislations have the
effect of restricting the rights under Article 10(1) of the Federal
Constitution:

(i)  Printing Presses and Publication Act 1984;
(i) Official Secrets Act 1972; and
(i) Sedition Act 1948.
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[41] As for freedom of association, the right is being regulated and
governed by:

() Societies Act 1966;
(i)  Trade Union Act 1966; and
(i) Universities and University Colleges Act 1971.

[42] Notwithstanding the restrictions, the Malaysian Courts have
nevertheless strengthened constitutional justice by according
protection to freedom of speech and expression.

[43] In Mohd Faizal bin Musa v Kementerian Keselamatan Dalam
Negeri [2018] 3 MLJ 14, four (4) books authored by the appellant
were banned by the respondent/Minister under section 7(1) of the
Printing Presses and Publication Act 1984 on the ground that the
publication of the appellant’s books were prejudicial to public
security and order. The issue in this case was whether the impugned
order made by the Minister suffers from illegality, irrationality,
procedural impropriety and unreasonableness.

[44] The High Court decided in favour of the Minister. On appeal
to the Court of Appeal, the decision of the High Court was reversed.
While acknowledging that the right to freedom of expression is not
absolute, the Court of Appeal held that the order by the Minister
to ban the books was illegal and that the order amounted to
a restriction on the appellant’s constitutional and fundamental
right to freedom of expression. In so deciding, the Court of Appeal
has indeed strengthened constitutional justice in relation to
freedom of speech and expression.

The 6" Congress of the AACC 115



lll. Speeches of the 6" Congress of the Association of Asian Constitutional Courts and Equivalent Institutions

[45] Interms of economic rights, not only do the Malaysian Courts
engage in protecting, for example, the right of employment, but the
courts had also given effect to Article 13 of the Federal Constitution
which guarantees the right to property. The law through the Land
Acquisition Act 1960 allows for compulsory acquisition of land by
the State Authority if the land is needed inter alia for public purpose.
In the event of compulsory acquisition of land, the law requires the
owner to be compensated for the deprivation of his property. In Jais
bin Chee & Ors v Superintendent of Land & Surveys Kuching Division
[2014] 6 MLJ 439, it was held by the Court of Appeal that in order
not to infringe Article 13 of the Federal Constitution, compensation
should be construed to mean fair and adequate compensation.

[46] The Malaysian courts have indeed been vigilant in upholding
the citizen’s right to property. In the case of Tenaga Nasional Bhd
v Bukit Lenang Development Sdn Bhd [2019] 1 MLJ 1, the Federal
Court recognised that a statute should not be interpreted as to
allow for the violation of an owner’s right to quiet possession of
the property and that any duty or obligation imposed by statute
on any authority must be performed lawfully. The Federal Court
stated that:

“It is trite that a canon of interpretation that statutes
which encroach upon rights, whether as regards persons
or property, are subject to strict construction in the same
way as penal Acts. It is a recognised rule that they should
be interpreted, if possible, so as to respect such rights
and if there is any ambiguity, the construction which is
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in favour of the protection of individual rights should
be adopted.”.

[47] On matters affecting the citizen’s right to property, in Rageem
Rizgin Enterprise & Yg Lain lwn Ketua Polis Negara & Satu lagi
[2019] 8 CLJ 41, a case which concerns the freezing and seizure of
assets/properties under the Anti-Money Laundering, Anti-Terrorism
Financing and Proceeds Unlawful Activities Act 2001, the Court of
Appeal acknowledged the need to balance the wide powers of the
enforcement agency and the need to protect the rights of possession
and peaceful enjoyment of the property guaranteed under
Article 13 of the Federal Constitution. It was there held that where
there are certain follow up actions to be taken within a prescribed
period, and those actions have not been taken, the assets or
properties seized must be released. In striking the balance, the Court
has strengthened constitutional justice as regards rights to property.

[48] Article 13 of the Federal Constitution has also received a broad
construction with the courts defining ‘property’ to include title to
property acquired through native custom. In the case of Adong bin
Kuwau & Ors v Kerajaan Negeri Johor & Anor [1997] 1 MLJ 418,
the indigenous people of Johor had successfully established their
native customary rights over lands and that by such native custom,
they had acquired a right to property over those lands. The lands
were acquired by the State Government. The plaintiffs alleged
that the acquisition was done without compensation. The State
Government argued that the relevant written law did not expressly
mandate the payment of compensation. Reading Article 13 into the
relevant law, the High Court held that the State Government was
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required by law to compensate the plaintiffs for the deprivation of
their property. This case provides a good example of constitutional
justice in terms of judicial protection of cultural rights inherent
in socio-economic rights, which are basic needs essential for
a sustainable society.

Conclusion

[49] Equal protection of the law, freedom of speech and
movement, the right to life and personal liberty including privacy
are the basic building blocks of all other rights that allow for the
overall growth of humankind. Without their direct guarantee and
preservation, | do not think that we can expect a society plagued
by such misfortune to become a sustainable society.

[50] Malaysia, as with many other jurisdictions, may not have the
perfect formula to address and resolve issues of constitutional
justice in every case. Regardless, it is my humble view that it is
important for the public to have access to justice and it is likewise
important to remind ourselves of how as Judges, we play a vital
role in dispensing constitutional justice pursuant to our respective
Constitutions. Having said that, the Courts’ role is limited to the
extent that it can take on its role only when the jurisdiction of the
Court is engaged.

[51] In other words, it is only when a litigant feels that he or she
has been wronged and turns to the Courts for redress that we, as the
last bastion of justice, exercise our duty to dispense constitutional
justice. In discharging that duty, the independence of the judiciary
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and the integrity of judges are paramount. It is only when Judges
decide cases without fear or favour and without any pressure from
within or outside can constitutional justice be strengthened and
meted out. And this in turn, will allow us to become individual
stable societies that can help in the collective effort of achieving
our sustainable development goals.

Thank you.
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“Changing Conceptions of Constitutional Justice:
the Evolution of Constitutional Adjudication in Mongolia”
Hon. Mr. Dashbalbar Gangabaatar
Justice of the Constitutional Tsets of Mongolia

This paper examines Mongolia’s legal traditions and sources
of law before the introduction of its first written constitution, and
also analyzes the written constitutions and their wider impact.

Before Mongolia adopted a formal constitution, the
foundations of constitutional justice were already evident in its
legal traditions from the Mongol Empire, especially during the
reign of Chinggis Khaan. Chinggis Khaan’s Ikh Zasag law comprised
his decrees, orders, doctrines, and military regulations. In 1206,
the Mongolian people assembled at the Ikh Khuraldai, or Great
Assembly, where Chinggis Khaan enacted the Ikh Zasag laws,
imposing them as binding on all subjects. While the complete code
has not survived as a single document, fragments of these laws have
been preserved and reconstructed from various sources over time.

The word Yassa first appeared in Petis de la Croix’s book
published in 1710." Twenty-two provisions of the Ikh zasag law was
listed in the book. These were later formulated by V.A. Riasanovsky’s
“Fundamental Principles of Mongol Law”. Therefore, Ikh zasag
means “Great Codes” and it was “not merely a code of criminal and
civil law but a system of rules governing the entire political, social,
military, and economic life of the community which adopted it.”*

Paris, 1710, Histoire du grand Genghizcan, The History of Genghiscan the Great,
London, 1722.

Poliak, A. N. “The Influence of Chingiz-Khan’s Yasa upon the General Organization of
the Mamlik State.” Bulletin of the School of Oriental and African Studlies, University
of London 10, no. 4 (1942). 862-7
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One of the most authoritative source of Mongolian history
is the Secret History of Mongols written by a Mongolian or
Mongolians. According to the Secret History of Mongols, at the
khuraldai of 1206, Chingis khaan entrusted Shikhikhutag the
power of judiciary and made him the “maspg 3aprau” or the Supreme
Adjudicator or the Chief Justice. He said to Shikhikhutag, “Of the
entire people Chastising the robber, Checking the liar, execute
those who deserve death, punish those who deserve punishment.
Furthermore, writing in a blue register all decision about the
distribution and about the judicial matters of the entire population,
make it into a book (i.e. permanent- record)”. Until the offspring
of my offspring, let no one change any of the blue writing that
Shikhikhutag, after deciding in accordance with me, shall make into
a book with white paper. Anyone who changes it shall be guilty”

It is particularly noteworthy that when Chingis Khan
appointed the first Chief Justice, Shikhikhutag, he mandated that
the Chief Justice consult with him before issuing a final judgment
that would be binding on all citizens. This practice of dialogue
remains embedded in Mongolian constitutional adjudication to
the present day. Currently, while the Constitutional Court makes
the final decision, it first submits its preliminary decision for
Parliamentary deliberation. Such a consultative mechanism is
relatively uncommon in constitutional adjudication systems
worldwide.

Rashid-Ed-Din wrote that Chingis khan laid the foundation
of the Yassak which composed of innovations and ancient rules.
He clearly spoke of a Code of Law compiled by Chingis Khan. It is
also worth to mention that Juwayni also wrote a chapter on Ikh
Zasag code. He talks about the respect for religious toleration,
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official communication system or the horse post system, taxation,
the great affairs of the state, and military matters. There are
arguments among scholars on when Ikh Zasag Code was compiled,
what are the content, but even the most arduous critics agree that
Ikh Zasag Code existed. Apart from Ikh Zasag Code, other sources
of laws regulated Mongolian society such as the Mongol Oirad
Great Code of 1640, Khalkh Juram Law until start of the 200 years
of Manchu rule.

The Constitutions of the People’s Republic of Mongolia

The Constitution of 1924 holds historical significance as it
formally consolidated Mongolia’s independence, abolished the
monarchy, and established the People’s Republic of Mongolia,
paving the way for its eventual accession to the United Nations
in 1961. Subsequent constitutions, namely those of 1940 and 1960,
were influenced by the Soviet Constitution of 1936. These three
constitutions share numerous similarities, including provisions for
the central role of the People’s Revolutionary Party, the creation
of the Council of Ministers, the institution of periodic elections,
and the guarantee of fundamental rights and freedoms. However,
with regard to the protection of human rights and freedoms,
the Mongolian socialist constitutions placed a greater emphasis
on economic and social rights—such as the rights to housing,
employment, medical care, and education—over political rights.

During the era covered by the first three Constitutions,
the Mongolian state system lacked a Constitutional Court or
any equivalent institution responsible for overseeing the
implementation of the Constitution. This absence of a dedicated
constitutional review mechanism persisted until the enactment of
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the 1992 Constitution. This omission can be attributed to the fact
that, until the early 20" century, Mongolia operated under medieval
governmental and legal systems. Despite the adoption of written
constitutions, Mongolia remained a socialist regime until the early
1990s.

Prosecutorial supervision

Under the socialist constitutions, the State Prosecutor and
affiliated prosecutors exercise oversight over legal acts issued
by ministries, specialized agencies, their subordinate enterprises,
as well as by local People’s Deputies’ Councils, and cooperatives.
This oversight involved ensuring that these legal acts—such as
decrees, regulations, and decisions are complied with the
Constitution of the Mongolian People’s Republic and other
laws, and were duly implemented by officials and citizens. The
prosecutors also had the responsibility to address and rectify any
violations identified.

However, the scope of the Prosecutor’s oversight did not
extend to the highest state authorities and officials of that era.
Consequently, these authorities and officials often acted with
impunity, issuing laws, decrees, resolutions, and decisions that
contravened the Constitution, thereby undermining the rule of law.

In constitutional democracies, general and specialized courts
play a crucial role, while in socialist countries, the prosecutor holds
a significant responsibility for exercising general oversight.” In this

’ K.Amapcanaa “YHACOH XyYJUIAH IIYYX 3PX M3/13J1: OJIOH YJCBIH KULIWT,
MowrosbiH 3arBap” “MoHros1 YJChH YHACSH XYYJIUIH XSHAJIT: TOJIeB Oaria,
LAAIJIBIH XaH/Iara” CoM[BT OJIOH YJICBIH 9PJI3M HMIMHKUJITI3HUNA 6ara Xypadt
(MATr2MMIAH SMXTraI), ¥ 6.,2008 OH, Taj 107..
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context, it is appropriate to note that, as previously mentioned,
in the socialist legal system, both the courts and the prosecutor’s
office were responsible for general oversight of the implementation
of the Constitution of the Mongolian People’s Republic and other
laws. For instance, Article 57 of the 1940 Constitution stipulated
that “The State Prosecutor (law enforcer) shall have the ultimate
responsibility for overseeing the strict adherence to laws and
regulations by all ministries, central and local government agencies,
their subordinate entities, as well as officials and the general
public.” Subsequently, the oversight responsibilities of the
prosecutor were expanded by Article 68 of the 1949 constitutional
amendments, which stated that “The State Prosecutor shall
exercise supreme oversight over how all ministries, state
institutions, their subordinate agencies, officials, and citizens of
the Mongolian People’s Republic adhere to the law.” This
introduced the concept of “supreme oversight.”*

Furthermore, Article 72 of the 1960 Constitution states,
“The State Prosecutor shall exercise supreme oversight over
the strict adherence to laws by all ministries, central agencies,
their subordinate offices, local governments, public organizations,
cooperatives, as well as officials and citizens of the Mongolian
People’s Republic.” The concept of “Supreme Oversight by the
Prosecutor,” as reflected in the 1940 and 1960 Constitutions,
is understood to encompass the Constitution and other laws.
However, this oversight had certain limitations: first, it applied only
to officials below the level of ministries and specialized agencies,
and did not extend to higher-ranking officials. For instance, the

! B .Basipcaiixan, MoHros Y nceIH YHJIC3H Xy YJbT ECHbI yaaMsKial, ¥6.,2017 oH,
Tamn 62-63.

124 The 6" Congress of the AACC



lll. Speeches of the 6™ Congress of the Association of Asian Constitutional Courts and Equivalent Institutions

prosecutor did not have the authority to bring criminal charges
against members of the Mongolian People’s Revolutionary Party
without the approval of the party’s local or central committee.
Second, even when the prosecutor identified legal violations
during oversight, there was no authority to make decisions on these
violations directly, reflecting certain shortcomings in the system.”

Article 49. of the Constitution of 1940 specified: “Judicial
matters in the Mongolian People’s Republic shall be adjudicated
by the Supreme Court of the People’s Republic, regional and
Ulaanbaatar city courts, provincial courts, and local people’s courts.”
The Constitution also enshrined democratic principles governing
the judiciary and judicial proceedings, including: exclusive jurisdiction
of courts to adjudicate cases; the requirement for the involvement
of people’s representatives; the right of defendants to legal
representation; and the principle of judicial independence.

The 1960 Constitution established several fundamental
principles for the judiciary. It mandated that judicial authority be
exercised exclusively through the adjudication of civil and criminal
matters. The Constitution ensured that all individuals are equal
before the law and the courts. Judges are required to exercise
their duties with full impartiality, devoid of external influences, and
adhere strictly to the law.

While the 1940 and 1960 Constitutions established the
structure and authority of the judiciary and prosecutor’s office,
they remained under the control of the government until 1992.
Their responsibilities included supervising legal compliance,
enforcing laws, and imposing penalties, thereby maintaining and

T .CoBp1 “Monron YJcblH YHICOH XYyyJMiAH 131 Oairyynarjacad Hb~ MOHroma
YncbiH YHACOH XyYAUidH URLL (6ry Yo, UIATTAMIAH dMXTran), ¥6.,2007 OH,
Tan 203-205.
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executing socialist legal principles. The term “judicial activity”
in the socialist legal framework prior to 1992 and “judicial authority”
in the democratic system post-1992 are superficially similar but differ
markedly in their fundamental nature, function, and significance.

Specifically, while the previous Constitutions referred to
“judicial activity” (1940, Article 59) and “adjudication work” (1960,
Article 63) as processes for adjudicating criminal and civil cases
according to procedural laws, the 1992 Constitution introduced the
term “judicial power”.® This new term encompasses the oversight
of legislative and executive actions within legally defined limits,
thus reflecting the development of an independent branch of state
power. In other words, since the adoption of the new Constitution
in 1992 and introduction of the Constitution Court, the judiciary has
been empowered to review any laws and decrees that violates the
Constitution, annul unlawful legislation and decrees, and restore
infringed individual rights.

1992 Constitution and the Constitutional Court

The 1992 Constitution established the judicial system of
Mongolia with two principal components: the “main judicial system”
and the “Constitutional Court.” The main judicial system can be
further subdivided into specialized courts, including administrative
and juvenile courts, among others. For the first time, the 1992
Constitution established a Constitutional Court, referred to as the

Constitutional “Tsets”.’

°B Muvup “IIyyX 3pX MauniiH Tarmaapxu Y HAC3H XY YJIMIH Y33I1 0apUMTIIaJbIH

Tyxai” MoHron YackH YHACSH XYYJIIMIH LRL (6rY Y131, WIITT3IUIH SMXTI3JI),
¥Y0.,2007 oH, Tan 22-26.

7
Men T3H].
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In developing the draft of the new Constitution, extensive
research was conducted on the constitutional institutions of
various democracies with rich experience. It was determined
that establishing an independent and impartial institution for
constitutional oversight was crucial.® Accordingly, Mongolia evaluated
three primary models: the U.S. model, where a decentralized
constitutional review is conducted by ordinary courts; the Austrian
model, featuring an independent constitutional court; and the
French model, which employs a constitutional council. Considering
the unique characteristics of Mongolia’s legal system and its
traditional legal perspectives, Mongolia chose the Austrian model
as a reference to create its own version of constitutional oversight.

The question of implementing constitutional oversight through
a specialized body was initially addressed at the 5" Plenary Session
of the Central Committee of the Mongolian People’s Revolutionary
Party (MPRP) in 1988.° It was concluded that creating such
an oversight body within the state control system would be
appropriate. Consequently, the Law on Amendments to the
Constitution enacted in 1990 conferred upon the State Great

! .CoBpi “Monron YicbH YHCSH XYyyJuidH 1aL Oairyynarjacad Hb~ MOHroma
YiceiH YHACSH XYyJauiiH 131 (ery yJIai, WITMIMAH 3MXTran), ¥6.,2007 OH,
Tan 203-205.

Y.2ux6aatap, YHACOH XyyJIUiH 3pX 3YH, ¥ 06.,2007 OH, Tan 284-285. MeH 2H
TyXaij] Y HIC3H XY yJIUIH UUMIAH ruury yH acad 2K.Amapcanaa “XyHuii spXuiir
Xxamraamnaxaj Y HAC3H XY yJIUIiH L'y Y XUITH FOJUIOX Y'Y PIUiiH TyXail 33271 caHaa
Hb 1990 OHA YH/C3H XYYJUIH H3MO3IATUIH TyXail XyysbA YHJCOH XYYyJIUIH
XSTHAJITBIH 36BN Oaiiryyllax Tajaap 3aacaH yeac yjamkianTai. ['axpes
TYYX3H HOX110J1 Oaiifjaac MaNTraaaH A33pX 36BI6JIMIAT OaiTry YK avMKUITy i,
mIMHS YHICOH XYYJIMAT 1992 oHp 6aTajncaH” XaM3a3H 6nwkas. K.AMapcaHaa
“YHJCoH XYyJNuiiH IYYX XYHUIA 9pXUIAT Xamraanax 6artanraa MeH” MoHron
YncbiH YHACSH XyyauiiH 1Rl (eryyJ1sd, WITT3MAH SMXTran), ¥6.,2007 OH,
Tan 179-180.
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Khural the authority to establish a Constitutional Oversight Council.
However, this body was never constituted. Upon the adoption of
the 1992 Constitution, the responsibility for supreme constitutional
oversight was vested in the Constitutional Tsets. Thus, the 1992
Constitution established a novel framework for judicial authority,
including the Constitutional Court, within the country’s state
structure.

The Constitutional Court reviews each case within its
jurisdiction and decides whether it infringes upon the Constitution.
The conclusion of Tsets is then submitted to the State Great Hural.
During its plenary session, the State Great Hural issues a resolution
either affirming or rejecting the Court’s conclusion. If the State
Great Hural decides to reject the Court’s conclusion, the Court
will examine the case in a full bench and issue a final resolution.
Once the Constitutional Court has issued a final resolution on a
particular issue, any provision of the legislation that is inconsistent
with the Constitution is immediately nullified.

Strengthening of the Constitutional Democracy through
Tsets

The rights, freedoms, and democratic values enshrined in
the Constitution can only be effectively safeguarded through robust
enforcement by the government and the judiciary, including
the Constitutional Court. Constitutional review is essential for
maintaining a healthy and functional democracy. Although the
Constitutional Court of Mongolia does not review judicial decisions
or receive full constitutional complaints, its role in fortifying
constitutional democracy in Mongolia has been significant and
cannot be overstated.
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The 32-year history of the Constitutional Court (Tsets)
attests to its impact, despite facing its share of criticism. Following
the collapse of the Soviet system, Mongolia emerged as a beacon
of democracy in Central Asia, transitioning from oppression and
autocracy to a period of 32 years marked by peaceful transfers of
power. Let me mention several instances Tsets successfully limited
the governmental power.

Constitutional Courts serve as the guardian of the Constitution.
Without their oversight, the rights crucial for the functioning of
democracy would remain illusory. The Tsets has played a crucial
role in curbing governmental powers, notably invalidating seven
constitutional amendments in 2000 based on procedural grounds.

While constitutional amendments are a legitimate means
to address past institutional failures and realign the distribution of
powers, they can also be manipulated by those in power to serve
their interests. Thus, the process of amending the Constitution and
ensuring public participation is of utmost importance. The 1999
amendments, enacted without public input and within a single
day, were nullified by the Constitutional Court due to inadequate
consultation and participation. This conflict between the
parliament and the Tsets highlighted a crucial lesson: constitutional
amendments require broad consensus and adherence to
procedural rules, gaining legitimacy only through substantial
public support.

The decision of the Tsets was impactful and the lessons were
learned. Procedural requirements were a focal point in the 2019
constitutional amendments. The government and parliament sought
to enhance public participation through deliberative polling, public
debates, conferences, consultations, and meetings. The process
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of amending or reforming the Constitution is as significant as the
content itself.

In 2021, the Tsets denied a sitting president’s attempt to
seek re-election based on the 2019 amendments, which stipulated
a single presidential term. In 2022, the Tsets reversed a previous
decision, affirming the constitutionality of the proportional electoral
system and leading to the adoption of a mixed electoral system
and an increase in parliamentary seats. Additionally, the Tsets
reviewed both procedural aspects and the substantive content of
constitutional amendments and invalidate any unconstitutional
constitutional amendments. These kinds of decisions underscore
the Tsets’s role in enhancing democracy.

Parliament has initiated reforms through the proposed new
Law on Constitutional Procedure and the Law on Constitutional
Tsets, including the introduction of an individual complaints system.
Since the establishment of the Tsets in 1992 until the end of 2023,
58% of Tsets’s decisions found a violation of the Constitution and
subsequently invalidated the relevant laws and decisions, while the
court found in 42% of the cases no constitutional violation.

Conclusions

In this speech, | have outlined the evolution of
constitutionalism in Mongolia and the development of the
institution for constitutional review, divided into two distinct
periods: before and after the adoption of the written Constitution.

It is reasonable to believe that, before the adoption of
a written Constitution in Mongolia, laws such as Chinggis Khaan’s
Ikh Zasag served as the moral foundation for upholding the rule
of law. Furthermore, although the Constitutions of 1924, 1940,
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and 1960 were influenced by the socialist model and did not
include an independent Constitutional Court, they nonetheless
provided for the enforcement of the Constitution and other laws
under the general supervision of the Prosecutor’s Office. The
1992 Constitution marked a historic milestone by establishing a
Constitutional Court in Mongolia for the first time, tasked with
overseeing the implementation of the Constitution. Prior to this,
the Constitutions of 1924, 1940, and 1960 lacked an institution
with the same functions as the Constitutional Court.

The 1992 Constitution is historically significant for
incorporating global ideals of sustainable social, environmental,
and economic development, strengthening democratic guarantees,
and empowering the Constitutional Court to ensure strict adherence
to the Constitution. The evolution of the Constitutional Court since
its inception and its decisions have continued to contribute to
Mongolia’s sustainable development.
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“The Constitutional Courts and Equivalent Institutions
in Strengthening Constitutional Justice
For Sustainable Society”
Hon. Mr. Aung Zaw Thien
Chairperson of the Constitutional Tribunal
of the Republic of the Union of Myanmar

Good afternoon,
Mr. Chairman, Ladies and Gentlemen
Thank you for giving me the floor.

Mr. Chairman, Ladies and Gentlemen,

At the outset, we would like to gratitude to President
Mr. Nakharin Mektrairat, for to be here.

Today, | would like to present under the theme of Session llI.

Mr. Chairman, Ladies and Gentlemen,

The constitutions of States all over the world were drafted
based on each of the traditional and historical experiences to
stabilize and sustain politics and to develop the economic and
social of their societies. In this regard, the constitutional courts play
the key role in safeguarding and upholding these Constitutions.

Myanmar has had experiences with the constitutional justice
system since 1948, after Myanmar gained independence. Under
the 1947 Constitution Sections 137 and 151, judicial review and
constitutional review power were vested to the Supreme Court as
a Diffuse Review.

According to the 1974 Constitution, the interpretation of
the provisions of the Constitution was not carried out by the
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judiciary, exercised only by the State Council and the Pyithu Hluttaw
(People’s Assembly) as a Political Review.

In the current Constitution of the Union of Myanmar, remedies
relating to the constitutional rights of citizens are entrusted to the
Supreme Court of the Union by means of writs, and establishes and
power relating to constitutional the adjudication is entrusted to
a specific institution called the Constitutional Tribunal as
a Concentrated Review.

Mr. Chairman, Ladies and Gentlemen,

The framework concerning the Constitutional Tribunal is
expressed in Sections 320 to 336 of the 2008 Constitution.
The Tribunal comprises nine members, including the Chairperson.
The term is five years.

According to Section 322 of the Constitution, the functions
and duties of the Constitutional Tribunal of the Union are to
interpret the provisions of the Constitution, to scrutinize whether
or not laws enacted by the legislature and functions of executive
authorities conform with the Constitution, to decide on disputes
relating to the Constitution and to perform other duties prescribed
in this Constitution.

Mr. Chairman, Ladies and Gentlemen,

No matter which system a country adopts, constitutional
disputes may inevitably arise within the constitutional matter.
or the purpose of resolving these disputes and strengthening
constitutional justice, today’s countries create constitutional courts
under Constitutionalism and the Rule of Law.
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To strengthen political constitutional justice, it’s a crucial
role for Constitutional Courts and equivalent institutions as judicial
review bodies. It is necessary for judicial independence while
exercising their powers and duties. Attaining judicial independence
essentially requires ensuring judges’ autonomy, fair, and impartiality,
and the judiciary’s independence.

Mr. Chairman, Ladies and Gentlemen,

Meanwhile, the Constitutional Courts resolve a very politically
sensitive case, the Constitutional Court carefully decides the cases
to settle the issues within the legal and political issues to find
the results of the settlement to get peacefully and satisfy both of
disputants. Therefore, the decisions of the Constitutional Court have
to be fair and just and need to understand and satisfy both of the
disputants, all interested persons and people.

The only result of the mentioned above, the Constitutional
Court be able to obtain public endorsement and trust upon these
decisions or judgments, and they believe that the institution can
be done as an effective safeguard and ensure the preservation of
the Constitution. In addition, all these generate a sustainable rule
of law and good governance, leading to sustainable justice, liberty,
and equality with the flourishing of a genuine, disciplined multi-party
democratic system.

Mr. Chairman, Ladies and Gentlemen,

In my conclusion, each and every country has learned from
past bitter experiences. Upon these experiences, they endeavored
to emerge the best constitutional institution for sustainable peace
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and developed sovereign state and to safeguard the constitution
by the people with the people’s aspirations in mind.

In this important role of the judiciary to exercise their power,
they must be independent. It exercises its power independently;
good governance emerges from the rule of law that is still
perpetuation as well as the State will be developed.

We, the Tribunal practice that the body is independent,
fair, and just with impartiality in line with the eternal principles of
the Union.

Thank you.
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“The Evolvement of Constitutional Justice
for Sustainable Justice in the Changing World”
Hon. Mr. Ali Jamil Muhanna
President of the Supreme Constitutional Court
of the State of Palestine

H.E. Mr. Atthanit Distha-Amnarj, Privy Councillor as His Majesty
the King’s Representative,

H.E. Prof. Dr. Nakharin Mektrairat, President of the Constitutional
Court of the Kingdom of Thailand/ President of the AACC,

The Hon. Presidents/ Chairpersons/ Justices of the Constitutional
Courts/ Councils and equivalent institutions members of the
AACC,

The Hon. Presidents/ Chairpersons/ Representatives of other
Associations of the Constitutional Courts,

Ladies and Gentlemen,

First of all, please allow me to begin my speech by extending
our deepest greetings and appreciation for the King, gsovernment,
and the people of the Kingdom of Thailand, as well as the
Constitutional Court of the Kingdom of Thailand for their immense
efforts in hosting, organizing and preparing for the 6" Congress of
the AACC.

There is no doubt that the constitutional courts and councils
play a crucial role in promoting sustainable development and justice
as they ensure the complete harmony between constitutional
documents on one hand and other legislation on the other. However,
before delving into this role of constitutional courts and equivalent
institutions, we must first define the framework and concept of
sustainable development and justice.
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According to the goals mentioned in the report of the
Economic and Social Council emerging from the United Nations
General Assembly’s 2024 session, we find that they are limited to
17 goals, including: reducing poverty and hunger, ensuring healthy
lifestyles, achieving gender equality and equal opportunities,
providing water and sanitation, in addition to ensuring access to
justice, and activating global partnerships to achieve sustainable
development. Thus, it is normal for the Constitutional Court
of Palestine to be tasked with ensuring legal and judicial
development and stability as it is the fundamental basis of all
forms of sustainability of societies and communities.

However, we, as the Supreme Constitutional Court of
Palestine, have the right to ask the following: How can we achieve
this list of goals under the current circumstances, where the
occupying state is committing genocide against our Palestinian
people in all areas of their presence, especially in the camps and
cities of Gaza Strip and the West Bank? How can we talk about
sustainable development for those who lack drinking water or
basic sanitation? How can we achieve equality for those who sleep
on the ground and are covered by the sky? How can we ensure
protection for our people when there are more than forty thousand
martyrs and one hundred thousand Palestinians who have been
injured or disabled?

How can the Palestinians have access to their natural resources
when the occupation annexes and occupies their land, sea, and sky?
How can we talk about equality for those whom we cannot even
guarantee the right to life, the right to a drink of water, or a piece
of bread?

Ladies and Gentlemen,
Our people continue to suffer under the domination of the
Israeli occupation, which disregards and violates all the resolutions
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of international legitimacy; the most recent of which is the advisory
opinion issued by the International Court of Justice. The occupation
also ignores the stance of more than 150 countries that recognize
Palestine as a state and demand the end of the occupation. This
occupation remains the most significant obstacle on our path to
freedom, the right of refugees to return, and independence. The
uniqueness and complexity of our experience have led us to fight
two main battles simultaneously: the battle for liberation and the
battle for state-building, along with all the difficulties and high
costs that this entails. Despite all of this, and despite repeated
attempts to undermine our national project, the Palestinian people
have so far succeeded in laying the foundations for their national
construction in accordance with international standards and criteria.
This has been achieved with utmost respect for the rule of law,
the independence of the judiciary, the separation of powers, and
the protection of the principles of public freedoms and individual
and collective human rights. We are confident that, through the
resilience and struggle of the Palestinians, and with the support of
peace-loving nations around the world, the Palestinians will soon
achieve their legitimate rights, as guaranteed by the charters and
resolutions of international legitimacy.

Despite the recent establishment of the Supreme
Constitutional Court of Palestine, we are striving to be a central
pillar in elevating the foundations of sustainable national
development. We aim to contribute to national development
and stability by ensuring harmony between the provisions of the
Palestinian Basic Law and other constitutional documents on one
hand, and ordinary and secondary legislation on the other, in
accordance with international goals and standards.
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“Refining the Role of Judicial Review
for Environmental Cases”
Hon. Mr. Marvic Mario Victor Leonen
Senior Associate Justice of the Supreme Court
of the Republic of the Philippines

The Philippines 1987 Constitution clearly provides for the
promotion of social justice, human rights and the protection of
equality." Our jurisprudence richly interprets these provisions.

Our approach has always been to consider not just the text
of the law or its procedures but also the context within which it
exists. Judicial review is not automatically regarded by any general
allegation of unconstitutionality. It must be exercised within mutual
responsibility founded on our recognition of our role within the legal
order. The social context where we are in and the goal set by our
constitution, we set always upon ourselves that requirement for
judicial ability.”

! CONST.., art. I, secs. 10, 11 and 16, provide:

Section 10. The State shall promote social justice in all phases of national
development.
Section 11. The State values the dignity of every human person and guarantees full

respect for human rights.

Section 16. The State shall protect and advance the right of the peopke to a balanced
and healthful ecology in accord with the rhythm and harmony of nature.

Province of Sulu v. Medialdea, et al., G.R. Nos. 242255, 243246 and 243693,
September 9, 2024 [Per J. Leonnen, £n Banc].

2
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We clarify two aspects of judicial review when we approach
environmental cases. The first is the question of legal standing and
the second is the concept of precautionary principle.

In the Philippines, our rules of procedure for environmental
cases allow for any Filippino citizen in representation of others,
including minors or generations yet unborn to bring a citizen suit
to enforce the rights or obligations under environmental laws. This
need to be reviewed.

The category of minors and generations yet unborn as real
party in interest ruled in intergeneration of responsibility which
was first established in the case of Oposa v. Factoran, Jr., present
possible dangers.” These generations are in danger by the effect of
what we called res judicata. The generations yet unborn will be
bound by judegment of issue litigated on their behalf even before
they are born. When the time comes, they may be prevented from
protecting their own rights and pursuing their own decisions.

In Resident Marine Mammals of the Protected Seascape
Tanon Strait v. Secretary Reyes," the human practitioner sought
judicial notice of identity of interest between them and Resident
Marine Mammals. Although the human practitioner has the noble
costs, the space for legal creativity require to advocate for issue
of public interest is limited recognizing Marine Mammals as a real
party in interest meet potentially resort in allowing petition based
on concern rather than enforcement of the right. Danger in over
liberalizing the rules on standing in environmental cases, a rule that
is solubilized on standing may be prompted to abuse.

? See Oposav. Factoran, Jr., 296 Phil. 694 (1993) [Per J. Davide, Jr., En Bancl.
¢ 758 Phill 724 (2015) [Per J. Leonardo-De Castro, En Bancl).
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The second aspect is the invocation of the precautionary
principle. This is the bridge by our court when there is a lack of
full scientific certainty in establishing a causal link between human
activity and environmental effect in resulting a case before it.
However, more should be done to elaborate on the standard for
invoking this.

The choice of taking precaution when mediated should not
glide the entire regulatory system to a halt depriving the public of
the benefit of the regulated activity. If the “right to a balance and
healthful ecology” is to be meaningfully upheld, a more precise,
reason, and deliberate approach is needed to maximize the social
and economic benefits of regulated activities while minimizing the
environmental causes require both expertise and perspective.

In environmental cases, the high aspiration of environmental
advocacy required that is advocate process not only passion but
also the necessary skill and expertise to effectively achieve the
marginalize of interest they seek to represent. In Abogado v.
Department of Environment and Natural Resources,” for instance,
we emphasize the need for responsible legal representation.

The case involved fishing groups effected by a range of division
island around Panatag Shoal and how the council feel to explain to
them the premise of the petition. The preparation in Abogado led
the court to discuss that irresponsible advocacy would ultimately
harm the overall cost being pursuit. The urgent of an ecological
disaster cannot excuse council from the way of responsibility in
representing the high interest of environmental protection advocacy
which is founded compassion for communities and the environment.

> 861 Phil. 703 (2019) [Per J. Leonen, £n Banc).
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For those engaged in public interest lawyering or what we call
developmental and social change lawyering, the lawyer is required
to exercise more diligence when working with marginalized groups.
This kind of lawyering ruled in the very protection of the human
rights bridges gap in access to justice through legal empowerment
that the neighbor meaningful participation of marginalized with
unable, disadvantage, and underserved people communities and
identities to reform the society and achieve social justice.

Our court is still currently in the process of revising of our own
Rules of Procedure for Environmental Cases. We are consulting with
vary groups and stakeholders. We are only as good as the services
to watch the good for our people as we share our experiences
from all our court and jurisdictions. We will be able to achieve our
collective vision of a fair and just society.

We cannot fail our people.

Thank you.
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“The Principle of Legal Certainty in the Practice of
the Constitutional Court of the Russian Federation”
Hon. Mr. Sergey Kazantsev
Judge of the Constitutional Court
of the Russian Federation

1. Among the seventeen goals of sustainable development
the United Nations expressly notes justice and effective institutions.
Therefore, the judiciary and of course constitutional courts are
directly involved in achieving the goals of sustainable development.
Any discussion on effective institutions and effective justice would
hardly overlook the principle of legal certainty. Indeed, the legal
certainty can be justly seen as condition of legal stability. In legal
sphere, legal certainty allows participants of legal relations to predict
consequences of their actions, and to have legitimate expectations as
regards actions of their counterparts. The principle of legal certainty
can be discussed in a variety of contexts in doctrine and practice;
it encompasses different aspects including interrelationship with
other legal principles, such as the principle of the rule of law, the
principle of equality, the principle of stability of the legal regulation,
the principle of res judicata, the principle nullum crimen, nulla
poena sine lege, as well as the issues of limits to law enforcement
discretion, etc.

The Constitutional Court of the Russian Federation generally
turns to legal certainty principle in its original, literal meaning which
encompasses necessity for the legal provision to be adequately
concrete, clear, non-contradictory, and impossible to be arbitrarily
interpreted and applied. Some statistical information illustrates
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the attention to legal certainty in the constitutional judicial practice
during the past decades.

From 1995 to 2005, the Constitutional Court of the Russian
Federation has adopted 208 judgements, of which 29 (i.e. 14 %)
in one way or another consider the issue of conformity of the
challenged legal provisions with the principle of legal certainty.
In 18 out of these 29 cases (i.e. 62 %) the Court concluded
that legislator had violated the principle of legal certainty, and
accordingly the challenged provisions were recognized as
inconsistent with the Constitution of the Russian Federation.
From 2006 to 2015, the Constitutional Court adopted 238
judgements, of which already 22 % (53 judgements) referred to
observance of legal certainty. In 83% of these cases, the challenged
provisions were found to be inconsistent with the Constitution.

Finally, from the beginning of 2016 to the end of summer
2024, the Constitutional Court delivered 420 judgements. Among
them, 130 (or i.e. 31%) mentioned the requirement or principle of
legal certainty in some context. A little more than a half of these
cases resulted in finding the challenges provisions inconsistent
with the Constitution.

To conclude, a significant part of judgements (rulings on the
merits) of the Constitutional Court of the Russian Federation is
based upon complaints of applicants who believe that the alleged
incompatibility of challenged provisions with the Constitution
depends on their ambiguity, contradiction, lack of logic, possibility
of different or even directly opposite interpretations. Thus, they
essentially allege violations of legal certainty. My impression is that
roughly every fourth applicant who complains to the Constitutional
Court bases the unconstitutionality claim with regard to challenged
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provisions on its uncertainty, although, of course, such a reference
is not always reasonable.

2. The principle of legal certainty is not explicitly reflected
in the Constitution or laws of the Russian Federation, therefore
many theoretical works are devoted to the study of its nature. My
colleague Nikolay Bondar, a judge of the Constitutional Court in
retirement, pointed that «the requirement of legal certainty derives
from the very nature of a legal provision as equal scale, equal
measure of freedom for all subjects of law, which in turn makes it
possible to define the requirement of legal certainty as an important
principle of the regime of equal rights of citizens». Another judge
of the Constitutional Court, Anatoly, Kononov, argued that this is
a rule of natural law, a legal axiom needing no proof. | believe that
the Russian positive law has derived this principle from the legal
positions of the Constitutional Court of the Russian Federation,
which in turn accepted it from the legal positions of the courts of
Europe.

For the first time, the Constitutional Court of the Russian
Federation referred to uncertainty of legal content of a provision
as one of the grounds for «arbitra understanding of its essence»
in its Judgement of 25 April 1995 No.3-I1 upon complaint of
Mrs. Sitalova. Court noted: «The provision of Article 54 (part 1) of
the Housing Code of the RSFSR on the right of a tenant to allow
other citizens to move into the residential premises occupied by
him “in accordance with the established procedure” is a blanket
one. The uncertainty of its legal content makes it impossible to
answer the question of which body and by what act this procedure
should be established, and gives rise to arbitrary understanding of
what it essentially means».
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Note that this position was subsequently clarified; the
constitutionality and adequacy of blanket norms as such had been
repeatedly confirmed in a number of rulings of the Constitutional
Court with regard to various branches of law.

In the Judgement of 8 October 1997 No.13-I1, Constitutional
Court formulated its legal position on the issue of legal certainty of
tax legislation: «In order to implement the constitutional obligation
of citizens to pay legally established taxes and fees, the legislative
bodies must ensure that tax laws are concrete and understandable.
Uncertainty of norms in tax legislation may lead to arbitrariness of
state bodies and officials in their relations with taxpayers, which
is inconsistent with the principle of rule of law and violates the
equality of citizens’ rights before the law».

The above formulae, which are rather brief, show that in the
first cases in which the Constitutional Court examined the issue of
uncertainty, the argument of violation of the principle of certainty
still looked like a kind of unexpected find (although, of course,
it was no accident). We can see that already on the second
Judgement quoted this argument is slightly clarified and sounds
more convincing. The 1997 Judgement was the beginning of a whole
trend in the development of the uncertainty principle in the tax
legislation.

For example, in Judgement of 15 July 1999 No.11-I1, for the
first time in the practice of the Constitutional Court, the principle
of legal certainty was not only formulated, but also became
the main proof of the unconstitutionality of a provision. The
Constitutional Court found that «in the dispositions of offences in
question, which are expressed in vague, sometimes indistinguishable
terms («concealed income», «understated income», «concealed
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object of taxation», «unaccounted object of taxation», «lack of
accounting of objects of taxation», «violation of the procedure for
accounting of the object of taxation») the legislator has not defined
essential characteristics of each specific offence, which makes it
impossible in practice to distinguish and clearly interpret these
offences». It should be noted that the sanctions provided for such
offences in the relevant provisions were also uncertain.

In the Court’s words, «the ... uncertainty of the content of
legal provision in question is contrary to the general principles of
law relating to legal liability». The Court then developed its position
further: «The general legal criterion of certainty, clarity and
unambiguousness of a legal provision derives from the constitutional
principle of equality of everyone before law and court ... since
such equality can be guaranteed only if a provision is understood
and interpreted in the same way by all those who apply the law.
Uncertainty of content of a legal provision allows unlimited discretion
in law enforcement and inevitably leads to arbitrariness, and thus
to violation of principles of equality and rule of laws».

As we can see, the formation of the principle of legal certainty
was overall complete at this stage. However, a number of
questions remained. In particular, what is the criterion of certainty
for a provision? A. Kononov pointed out: «The degree of certainty
of a norm is an evaluative concept. Its criterion is, first of all,
law enforcement practice, uniform understanding, interpretation
and application by all participants of legal relations, state bodies,
courts and officials. The law should not leave unlimited discretion
for executive and judiciary, and should exclude any arbitrarinesss.

In this context, it should be noted that the Constitutional

Court has not always agreed with the applicants’ arguments
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concerning uncertainty of a legal provision. For example, the Court
did not agree with the arguments of applicants in the case on
review of constitutionality of Article 199 of the Criminal Code of
the Russian Federation (Judgement of 27 May 2003 No. 9-I). The
applicants argued that the part of the challenged provision that
criminalised tax evasion «by other means», was unconstitutional
because it was uncertain.

In response, the Court reaffirmed its adherence to the legal
position expressed in the Sitalova case and the tax sanctions case,
but provided an important clarification on the uncertainty criteria.
The Court noted: «The assessment of certainty of the terms
contained in a law should be made not only on the basis of the
text of the law itself and the wording used (in this case the term
‘by other means’), but also on the basis of their place in the
system of normative framework». The Constitutional Court explained
that «the fact that Article 199 of the Criminal Code of the Russian
Federation does not contain a list of specific ways of evading
payment of legally established taxes does not give law enforcement
authorities grounds for arbitrary imposition of criminal liability for
non-payment of taxes, including in cases where the taxpayer uses
mechanisms not contrary to the law to reduce taxes or commits
non-payment of taxes through negligence». In this regard, the
Court held that the contested provisions were not contrary to the
principle of legal certainty «since the said provisions according to their
constitutional and legal meaning within the existing legal framework
provide for criminal liability only for acts committed intentionally
and directly aimed at avoiding payment of taxes in breach of the
rules established by tax legislation»
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3. The above-mentioned positions of the Constitutional Court
can be attributed to the period of formation of the concept of
legal certainty in Russian constitutional judicial practice. Of course,
they have evolved over the years, but they have not changed
fundamentally.

The Judgement of 19 November 2015 No. 29-' can be seen as
an example of such evolution. The Court declared unconstitutional
the provisions of Federal Law «On Labour Pensions in the Russian
Federation», according to which the insurance record (i.e. the record
used to calculate the amount of the pension) of a citizen who was
illegally prosecuted and subsequently rehabilitated did not include
periods during which citizen did not work due to suspension. The
Court pointed out that provisions of pension legislation must be
consistent with the provisions of the Criminal Procedure Code of
the Russian Federation on necessity of restoring pension rights.
To do otherwise would be contrary to requirements of certainty,
clarity and unambiguity of legal provisions and their consistency
with the system of current legal regulation which derive from the
constitutional principles of the rule of law.

This requirement extends to uniform interpretation of law
by the courts. As a recent example of application of this position,
the Judgement of 11 June 2024 No. 29-I1 can be mentioned. This
Judgement concerned uncertainty of regulation of possibility to
grant ownership or lease to individuals over land on which a partially
or totally underground garage was built. In this Judgement, the
Constitutional Court pointed out inter alia that ambiguity of
normative regulation inevitably prevents adequate clarification of
its content and purpose, allows unlimited discretion of the
authorities in the process of law enforcement, creates conditions
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for administrative arbitrariness and selective justice, and thus
weakens the guarantees of protection of constitutional rights and
freedoms. Therefore, the violation of requirements of certainty of
a legal provision may in itself be sufficient to recognise it as
inconsistent with the Constitution of the Russian Federation.
If mutually exclusive interpretations of the same provision (that
may be existing for example due to differences in its understanding
in the system with other provisions) are reasonably justified within
the constitutional framework of legislative discretion and no uniform
judicial practice in the interpretation of the provision has been
established, it is not always possible to clarify its true content, even
referring to constitutional goals and principles. In such situation
the most correct, if not the only way to reveal the real content
and meaning of a normative regulation is legislative clarification of
normative provisions, the ambiguity of which cannot be overcome
by means of legal interpretation and creates serious obstacles to
the full guarantee of equality before law and court in the process
of their application.

In @ number of cases the Constitutional Court has linked
legal certainty to the requirement to maintain trust in the law.
A similar requirement was explicitly enshrined in the 2020
Constitution, which states in Article 75.1 that conditions for
mutual trust between the state and citizens should be created in
the Russian Federation.

For example in Judgement of 14 January 2016, No. 1-[1,
the norms of the law on the pension provision of persons who
have performed military or similar service were declared
unconstitutional because they constituted grounds for the
unconditional termination of the payment to a citizen of an
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long-service pension that had been wrongly granted to him as
a result of an incorrect calculation of the required period of
service, even though the citizen had acted in good faith. However,
the Constitutional Court stated that in the field of pension
provision the establishment of such a regulation is presupposed,
which should be in accordance with the principles of legal certainty
and the maintenance of citizens’ trust in the law and in the actions
of the State. This must guarantee citizens that decisions on granting
of pensions are taken by bodies authorised by the State on the
basis of strict application of legal provisions, as well as after careful
and responsible assessment of factual circumstances which the
law considers as grounds for the emergence of pension rights. The
relevant guarantees must also encompass accuracy in preparation
of relevant documents confirming existence of conditions necessary
for the granting of a pension and determining its amount. Thereby
it must be ensured that the citizen being part to relevant legal
relationships could be confident of stability of his officially
recognised status and that the rights acquired by virtue of that
status will be respected and enforced by the State.

In this case, legal certainty was also closely related to the
stability (or sustainability) of a citizen’s legal status.

This connection was clearly demonstrated in a case
concerning the quality of services provided by an organisation
with public functions, namely the Russian Post. In its Judgement
of 28 December 2022 No. 59-1, the Constitutional Court held that
under ordinary circumstances a consultation received by a citizen
in a post office would not exempt him from the need to exercise
his own diligence by independently studying the rules governing
the provision of postal services. But in view of the special status of
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the Russian Post, the importance of its function (essentially public)
and its close connection with the state (manifested, inter alia,
in the use of the word ‘Russia’ in its name), the Court effectively
extended to this organisation heightened requirements similar to
those applied to state bodies. The Court inter alia stated: «principles
of legal certainty and the maintenance of citizens’ trust in the law
and in the actions of the State are guaranteeing citizens that decisions
are taken by bodies authorised by the State on the basis of strict
application of legal provisions, as well as careful and responsible
assessment of factual circumstances which the law considers as
a ground for emergence, change, termination of rights ... At the same
time ... in a democratic state governed by the rule of law, such as
the Russian Federation, failure to comply with the requirements of
reasonableness and diligence on the part of a public legal entity
represented by competent authorities should not affect pecuniary
and non-pecuniary rights of citizens».

The same approach was later recalled by the Constitutional
Court in relation to the impact of the enforcement of its judgements
on third parties. In Judgement of 22 September 2023 No. 45-1
the municipal deputies did not receive a response from the federal
authority when they tried to obtain approval for inclusion of forest
land within the settlement’ boundaries. In absence of a response,
they considered such inclusion possible, but decision to change the
boundaries was subsequently overturned in court.

The Constitutional Court has clarified the provisions of the
Town Planning Code through a constitutional legal interpretation
that presupposes good faith cooperation between local and state
authorities. The Court stated that the issue of legal consequences of
the annulment of decision approving a master plan for forest land,
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where the land in question, which is part of a settlement, had been
granted to citizens and legal entities for use in accordance with the
rules adopted by the municipality, was not within the scope of its
consideration. However, the Court recalled that from its previous
legal positions it follows that the burden of adverse consequences
of erroneous decisions and actions of competent bodies and officials
cannot be placed solely on citizens and that the legal mechanism
for correcting such mistakes (based on the constitutional principles
of the rule of law, law-governed state and the principles of
justice and equality before the law) must ensure balance between
constitutionally protected values and public and private interests,
on the basis of criteria of reasonableness and proportionality
derived from those principles. To do otherwise would be contrary to
requirements of legal certainty and maintenance of citizens’ trust
in law.

4. All of the above shows that the meaning of legal certainty
principle is rather wide. This principle is closely related to other
constitutional principles. The following conclusions can be drawn
from the review of practice of the Constitutional Court of the Russian
Federation.

The essence of the legal positions of the Constitutional Court
is sufficiently clear: the legal norms must be certain enough to
correspond to principles of law- governed state, rule of law and
equality of citizens.

The uncertainty of norm can be regarded as its flaw leading
to unlawfulness and unconstitutionality only where common means
of establishing its meaning do not lead to desired outcome of
clarification as perceived by the relevant law-enforcing entity.
Generally, the uncertainty of norm will be eliminated by its
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interpretation by legal subjects, especially the judiciary including
the Constitutional Court. Only such uncertainty that cannot be
eliminated by interpretation will be regarded as unacceptable,
and consequently as violating the principle of legal certainty.
Insufficient uncertainty of legal norms forces law-enforcement
entities to act arbitrarily leading to breach of the principle of equality
before law and courts even where there is no intentional abuse.

Relative (or dormant) uncertainty is present almost in any legal
provision, and it can become enormous if legal, social or political
environment of application of law changes. A norm that yesterday
was sufficiently certain can tomorrow be recognised by the
Constitutional Court to be in breach of the principle of legal certainty
in view of the changes introduced to other provisions of law of
by law.

In addition, let us emphasise one more conclusion from the
researched material: the principle of legal certainty implies that
more certain legal provision will be regulating a narrower scope of
legal relations.

To conclude, | would like to emphasise once more that legal
certainty understood as possibility to unequivocally establish the
contents of a certain legal provision, supported by unified application
practice and ensuring the ability of legal relations’ participants
to reasonably foresee the consequences of their actions is the
crucial condition for sustainable development in the sphere of law.
The case-law of the Constitutional Court also demonstrates its
close relation to social stability, to the trust of citizens into law
and actions of state.
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“The Role of the Constitutional Courts and Equivalent
Institutions in Strengthening Constitutional Justice for
Sustainable Society”

Hon. Mr. Enrique Arnaldo Alcubilla
Judge of the Constitutional Court
of the Kingdom of Spain

Honourable president of the Constitutional Court of the
Kingdom of Thailand, Honorable members of the bodies belonging
to the Association Asian Constitutional Courts and Equivalent
Institutions,

| am delighted to take the floor to share some humble
reflections on the suggestive topic we are dealing with
(alternativamente, puede ser: “on the topic The Role of the
Constitutional Courts and Equivalent Institutions in Strengthening
Constitutional Justice for Sustainable Society”).

I shall divide my presentation into three parts. Firstly, | would
like to summarize some ideas on the notion of Sustainable Society.
Later, | shall expose some reflections on the functions accomplished
by the constitutional justice system. Finally, | shall mention
some important statements of the Ibero American Conference of
Constitutional Justice that emphasize the importance of cooperation
among national courts and the dialogue not only between Courts,
but also among judges.

l. The notion of Sustainable Society

It would be convenient to remind that the notion of
Sustainable Development appears for the first time in a book
published in 1987: Our Common Future, also known as the
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Brundtland Report, in recognition of Gro Harlem Brundtland,
former Norwegian Prime Minister and Chair of a special commission
established in 1983 by the General Assembly of the United
Nations: The World Commission on Environment and Development.
This report placed environmental issues firmly on the political
agenda; it aimed to discuss the environment and development as
one single —better, intermixed— matter.

We can assume that when we talk about Sustainable
development, we are referring to a development that meets the
needs of the present without compromising the ability of future
generations to meet their own needs. Therefore, we are proposing
a development that takes into account intergenerational solidarity,
which is one of the cornerstones of modern Environmental Law.

The notion of Sustainable Development includes nowadays,
apart from the Environmental backbone, two other foundations:
The Social and the Economic pillars, which are precisely describe
in The 2030 Agenda for Sustainable Development:

“Sustainable development recognizes that
eradicating poverty in all its forms and dimensions,
combating inequality within and among countries,
preserving the planet, creating sustained inclusive
and sustainable economic growth and fostering social
inclusion are linked to each other and are interdependent.”

Finally, I would like to stress the importance given to the rule
of law in the concept of Sustainable Development proposed by
the United Nations. According to the first of the shared principles
and commitments stated in the 2030 Agenda,
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“The new Agenda is guided by the purposes and
principles of the Charter of the United Nations, including
full respect for international law. It is grounded in the
Universal Declaration of Human Rights, international
human rights treaties .. It is informed by other
instruments such as the Declaration on the Right to
Development.”

Il. The role of the Constitutional Justice

It is important to stress that the main function of the
Constitutional Justice is to assure the primacy of the Constitution:
it aims to ensure that people are uniformly protected by the same
fundamental rules and that they are governed by (the reason
expressed in) laws, not by (the nude will of) men.

To accomplish this main function, Constitutional Courts
and Equivalent Institutions must comply strictly with the rules of
procedure, adjudicate cases according to the rules of law established
by the legitimate constituent power and bear mind that their final
rulings enjoy the force of res iudicata.

We cannot conceive an institution dedicated to assuring the
primacy of Law that gets rid of the rules of law when performing
its jurisdiction. The strict compliance of the rules of procedure is
an essential guarantee in the functioning of any court of justice.
The perimeter of their competence and the framework of their
powers are drawn by the Constituent Power (the people themselves)
and complemented by the Legislative (the legitimate representative
of the people) the only instances having the power to define the
range and limits of the Constitutional Justice.
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It belongs to Constitutional Courts and Equivalent Institutions
to assure that these procedural regulations are passed through
a public deliberation where different opinions can be expressed
and submitted to public and general consideration. It is the duty
of the Constitutional Justice to assure the prevalence of the rules
and regulations of a healthy democracy.

It also pertains to the Constitutional Justice to adjudicate
cases according to the law, because judging is a human activity that
consist of a contrast between a rule, action or omission and the
preexisting Law. Somehow, it looks to the past, whilst the activity
accomplished by the Legislative looks to the future. The Judiciary,
among them the Constitutional Justice, provides individual rules
and the Legislative passes general rules. Maintaining this difference
and the organic separation of functions is a guarantee for the
democracy and a prevention of the so called “government by
judges”. Judges are guarantors of liberties, of human rights. And, as
such, they should not get mixed with other considerations different
from the strict application of law.

The rulings passed by constitutional courts and equivalent
institutions have the force of res iudicata and are milestones for
the development of a healthy democracy. They are submitted to
public scrutiny and serve for the open deliberation on the range of
new human and fundamental rights. The appropriate connection
between constitutional justice and constitutional reform is essential
for the development of law and makes sure that citizens give their
consent to the most important innovations, that should not be
surreptitiously passed.
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This can be considered a modest approach to the role of
the constitutional justice, but it is a systemic one. It is important to
assure the good functioning of the whole legal system in an open
society where citizens can exercise their rights with the confidence
of a foreseeable application of law by public authorities. The rule
of law rest essentially on reasonable expectations by individuals
and less on grand statements by higher officials.

lll. The Ibero American Conference on Constitutional Justice

The Conference was created in Lisbon in October 1995. Since
then, 15 conferences have been held in Chile, Colombia, Dominican
Republic, Equator, Guatemala, Mexico, Nicaragua, Panama, Portugal
and Spain.

According to Article 1.2 of their Statutes, the Conference
“is based on the dialogue, the collaboration and the cooperation
to strengthen our constitutional systems, consolidating the shared
postulates and the improvement of our systems, with the final aim
of giving answer to the growing demands of our citizenries in the
field of constitutional justice”.

In the final declaration adopted after the 11" Conference,
held in Lima in July 2016, the participants expressly stated that:

“It belongs to the constitutional justice system to

safeguard the Economic, Social and Cultural Rights

of present and future generations, that rest on the

harmonization of economic and human development,

the rational use of natural resources and the protection

of the Environment, making possible the sustainable

development of our society”.
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Moreover, the participants stressed that:

“The inequality in the access to and enjoyment of
fundamental rights is an obstacle to the establishment
of the democratic constitutional State and to the social
and economic development. In particular, to achieve the
necessary equality of women rights, it is necessary the
adoption or public policies promoting gender equality
that remove the obstacles which hinder the equality in
the presence of women in all the spheres of social and
institutional life”.

Finally, in the 13" Conference, held in Bogota in September
2020, the participants considered that “The [COVID 19] pandemic
has made more visible the democratic weakness, the restrictions
of civil liberties, the concentration of power and the need to make
effective the social guarantees”.

In short, the members of the Ibero American Conference share
a common view on the importance of having a strong Constitutional
Justice to assure the social basis of a sustainable development.
Citizens of a modern and healthy democracy must effectively enjoy
their fundamental rights. It is an essential function of the legal
system to assure that these rights are not just legal proclamations
but also living realities that help to the implication in the realization
of the economic and environmental postulates of a sustainable
society.
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“Sustainable Society through Constitutional Justice”
Hon. Mr. Noppadon Theppitak
Justice of the Constitutional Court
of the Kingdom of Thailand

Human history in all communities around the world from
ancient times to the present, civilizations cannot flourish and
prosper without justice and fairness. When justice and fairness
prevail, the sustainability of societies and individuals is ensured,
leading to advancement and peace. Constitutional justice is one
of the crucial components of sustainability in democratic societies
that values the rule of law and the supremacy of the constitution.
It suarantees adherence to the principles of constitutionality,
equality, and human rights for all. In this connection, the
Constitutional Court, as the guardian of the Constitution, ensures
that legislation and government actions align with these values.
It plays a vital role in achieving a sustainable society and ensuring
inclusiveness through constitutional justice.

This article explores the significant role of the Constitutional
Court of the Kingdom of Thailand in fostering sustainability and
inclusivity in Thai society. It is categorized into three parts: the
first part focuses on Thailand’s engagement with the Sustainable
Development Goals (SDGs), the second part examines the
enshrinement of these goals into the Thai legal framework,
in particular the Constitution, and the last part discusses the
landmark rulings of the Thai Constitutional Court concerning
the enhancement of people’s rights and liberties through the
constitutionality of laws and the recognition of people’s right to
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follow up and urge the State to perform its constitutional duties
within the constitutional scheme.

1. The Sustainable Development Goals (SDGs) and the
engagement of Thailand

In 2015, the United Nations established a set of 17
interconnected goals known as the Sustainable Development
Goals (SDGs) to address a wide range of global challenges
encompassing a broad spectrum of social, economic, and
environmental aspects, with a focus on building peaceful and
inclusive societies and providing equal access to justice. At the core
of the SDGs, the principle of inclusiveness is paramount to ensure
that everyone benefits from development, which will be equitable,
and that all individuals, regardless of their background, have the
opportunity to participate in and gain from progress. Ultimately,
it commits to the aim of leaving no one behind.

Since the Sustainable Development Goals (SDGs) focus on
inclusiveness to reduce inequalities and promote social inclusion
to create more cohesive and resilient societies, as addressed by
SDG 10, they encounter numerous challenges, particularly in areas
related to discrimination, inequality, and the implementation of
governmental duties. Achieving this objective relies on robust legal
frameworks for peace, justice, and strong institutions, as mentioned
in SDG 16. In this connection, the constitution, as the supreme law
of the state, plays a pivotal role in recognizing the equitable rights
and liberties of all citizens without discrimination. Furthermore,
the constitutional court and equivalent institution, vested with
the authority to review the constitutionality of legal provisions
and government actions, can effectively ensure these equal rights
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and liberties, thereby empowering and strengthening the entire
populace.

As for Thailand, after the Millennium Development Goals
(MDGs) concluded in 2015, the Kingdom directs its efforts towards
the Sustainable Development Goals (SDGs) alongside other
international legal obligations. Prioritizing people at the center is one
of the key goals according to the SDGs emphasized by Thailand.
The endeavors underscore the nation’s dedication to fostering
a sustainable, inclusive, and resilient society that benefits all.
The approaches encompass all segments of the population,
inter alia, women’s empowerment, nondiscrimination towards
people with disabilities, and active participation in formulating
and implementing gsovernmental duties for a sustainable society.
These concepts are incorporated into the constitutional
provisions. Furthermore, a robust institution responsible for
reviewing the constitutionality of laws and overseeing the
implementation of governmental duties, the Constitutional Court
of the Kingdom of Thailand, has been vested with the authority
to conduct such reviews in order to safeguard the rights and
liberties of all citizens equally, without any discriminatory grounds.

In the next part of this presentation, the Thai constitutional
provisions and a concise overview of the Constitutional Court’s
duties and powers on the matter will be provided.

2. The Thai Constitution and the Sustainable Development
Goals (SDGs)

The Constitution of the Kingdom of Thailand includes several
provisions aimed at guaranteeing, strengthening, and empowering
all members of society. The ultimate purpose is to foster peace
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and create a cohesive community where no one is left behind,
notably, Chapter Ill of the Constitution focuses on the recognition
and protection of the rights and liberties of the Thai people.

Commencing with Section 25 of the Constitution, Thai
citizens are guaranteed the enjoyment of all rights and liberties.
They may exercise these rights and liberties in all matters that
are not prohibited or restricted by the Constitution or other laws,
provided that they do not jeopardize national security, public
order, good morals, or infringe upon the rights of others. Additionally,
any right or liberty specified in the Constitution can be exercised
by individuals or communities, even in the absence of specific
legislation enacted according to the Constitution. In particular,
in cases of violations of these rights or liberties protected by the
Constitution, individuals can invoke constitutional provisions to file
a lawsuit or defend themselves in court.

Following Section 27 of the Constitution, which recognizes
the equality of all individuals, every person is equal before the
law and shall have the rights, liberties, and equal protection under
the law. Unjust discrimination based on any grounds—whether it be
gender, disability, physical or health condition, economic and social
status, or religious belief—is not permitted. As a result, everyone
stands on equal footing; both men and women shall enjoy equal
rights, as well as individuals with physical impairments.

In addition, Section 51 of the Constitution provides the
richt for both individuals and communities who directly benefit
from constitutionally mandated governmental duties to monitor
and prompt the State to fulfill such duties. In this context, the
directly benefited individuals and communities can initiate legal
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proceedings against the relevant State agencies to ensure the
performance of their constitutional duties for the provision of such
benefits.

To achieve this, a robust institution is required to safeguard
and implement the constitutionally recognized rights and liberties.
In this connection, the Constitutional Court, as the guardian of the
Constitution, plays a pivotal role in promoting constitutional justice
by protecting the rights and liberties of all through adjudicating
relevant cases. In the following section, landmark cases adjudicated
by the Constitutional Court of the Kingdom of Thailand will be
presented.

3. The Landmark Rulings of the Thai Constitutional Court

The Thai Constitutional Court has adjudicated several
rulings that promote the strengthening and empowerment of the
people, with the goal of fostering inclusivity as the foundation of
a sustainable society. The Court’s decisions impact gender equality,
the rights of disabled people, and the rights of individuals and
communities who directly benefit from constitutionally mandated
governmental duties. At this stage, rulings regarding gender equality,
the protection of the rights of disabled people, and the direct
benefit of individuals and communities will be delivered.

3.1 The Ruling No. 21/2546 (2003) dated 5" June B.E. 2546
(2003)

This ruling addressed the constitutionality of Section 30
of the 1997 Constitution in relation to Section 12 of the Names of
Persons Act, B.E. 2505 (1962). Section 30 of the 1997 Constitution,
which shares the same objective as Section 27 of the current
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Constitution, guarantees gender equality. However, Section 12 of
the Names of Persons Act, B.E. 2505 (1962) states that married
women exclusively use their husbands’ surnames, thereby restricting
their right to retain their maiden names. This provision resulted in
unequal treatment under the law, based on marital status rather
than inherent physical attributes or gender-related obligations.
Consequently, the Constitutional Court deemed Section 12 of
the Names of Persons Act, B.E. 2505 (1962) unconstitutional and
unenforceable due to its inconsistency with the constitutional
guarantee of gender equality.
3.2 Ruling No. 15/2555 (2012) dated 13" June B.E. 2555 (2012)
This case involved Section 26, paragraph one (10) of
the Judicial Officials of the Courts of Justice Administration Act,
B.E. 2543 (2000), which stipulated one of the disqualifications for
an applicant to become a judicial official as “having a physical or
mental attribute unfit for a judicial official.” Accordingly, when
a person with a disability applied for qualifying examinations for
the position of assistant judge, the Judicial Committee denied his
application due to physical and mental unfitness for the duties
relevant to a judicial official. The individual in question believed
that this reason amounted to unjust discrimination based on
differences in physical condition. Consequently, the case was
submitted to the Constitutional Court by the Ombudsman,
arguing that such a legal provision was contrary to or inconsistent
with Section 30 of the 2007 Constitution, which corresponds to
Section 27 of the current Constitution.
After consideration, the Constitutional Court found
that the prescription of such disqualification constituted unjust
discrimination against persons with disabilities. It deprived them of
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the opportunity to sit for the qualifying examinations on an equal
footing with others, as well as the chance to demonstrate their
knowledge and competence for the position. Therefore, the terms
of Section 26, paragraph one (10) of the Judicial Officials of the
Courts of Justice Administration Act, B.E. 2543 (2000), were
inconsistent with the constitutional provision protecting the rights
of persons with disabilities, particularly in engaging in work on an
equal basis with others. This provision also amounted to unjust
discrimination based on disability, contravening the constitutional
guarantee.
3.3 Ruling No. 1/2566 (2023) dated 9" January B.E. 2566 (2023)
In this case, the complaint requested the Constitutional
Court to consider a ruling under Section 51 of the Constitution,
which provides the right for directly benefited individuals and
communities to follow up and urge the State to perform its
constitutional duties, as well as the right to take legal proceedings
against the relevant State agency to ensure the provision of such
benefits. The complaint argued that the operation of the Ministry
of Energy, its strategy, and the Power Development Plan (PDP)
were contrary to or inconsistent with Section 56 of the current
Constitution, which mandates the State’s duty to undertake or
ensure that basic utility services essential for the subsistence of
the people are provided comprehensively in accordance with
sustainable development. In his view, the involvement of private
entities in electricity production has led the Electricity Generating
Authority of Thailand (EGAT) to reduce its electricity production
capacity. As a result, the state’s share of electricity production, which
forms a fundamental structure or network of basic public utilities
essential for the livelihood of the people and state security, has
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fallen below 51%. This shift has influenced the costs of electricity
rates charged to the public.

In this context, the Constitutional Court determined
that the primary drivers of escalating electricity tariffs were rising

natural gas prices, rather than the state’s engagement with the
private sector in electricity production. Consequently, this operation
did not compromise the state’s stability nor impose undue electricity
tariff burdens on the public. It also represented a complete and
lawful execution of duties, adhering to the rule of law as outlined
in Section 56 of the Constitution.

Nonetheless, even though the Constitutional Court
adjudicated that the state agencies in this case performed their
constitutional duty, the Court also decided to recommend the
State, and the Ministry of Energy in particular, to determine
a proper ratio of electricity production among the state and the
private enterprises and to set the right upper limit of electricity
production reserve so as to ensure that the electricity fee shall
not impose an unreasonable burden on the Thai people. To this
context, the Court underscored the people’s and communities’
right to follow up and urge the State to perform such duties,
as guaranteed by Section 51 of the Constitution. Accordingly, this
right is not merely theoretical but is actively implemented by the
Court, ensuring that the people have a tangible and effective process
to ensure compliance with their rights.

Conclusion

Thailand has actively implemented the Sustainable
Development Goals (SDGs) through constitutional justice to foster
a peaceful, cohesive, inclusive, and resilient society, with a strong
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emphasis on placing people at the center. The Thai Constitution
contains provisions aimed at strengthening, and empowering
all members of society. These provisions include women’s
empowerment, nondiscrimination against disabled people, and
active public participation in prompting and monitoring governmental
agencies to perform their duties. The Constitutional Court of Thailand
plays a pivotal role in protecting and implementing these rights and
liberties through its rulings. It has emphasized the importance of the
Sustainable Development Goals (SDGs) concept of leaving no one
behind, strengthening the power of the people by adhering to the
rule of law, upholding democracy, and protecting rights and liberties.
This approach underscores the enduring importance of constitutional
justice for a just and sustainable society for the Thai people.
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“The Role of Constitutional Justice within the Context
of Sustainable Society”*

Hon. Mr. Kadir Ozkaya

President of the Constitutional Court

of the Republic of Turkiye

Honourable President of the Constitutional Court of the
Kingdom of Thailand, Distinguished Presidents/Chief Justices
and Members of the Asian Constitutional Courts and Equivalent
Institutions,

Esteemed Guests,
Ladies and Gentlemen,

It is my distinct honour and privilege to extend my warmest
greetings to you all. It is a great pleasure to be here and address
such eminent participants.

I am fully confident that this academic program organised
on the occasion of the 6" Congress of the Asian Association of
Constitutional Courts and Equivalent Institutions (AACC) will prove
very beneficial and fruitful for each and every one of us. Taking
this opportunity, | would like to extend my sincere gratitude to
Mr. Nakharin Mektrairat, President of the Constitutional Court of
the Kingdom of Thailand, as well as the justices of the Court and
all those who contributed to this organisation. | also would like
to congratulate Mr. President on his successful tenure as the
Term-President of the AACC.

¥ The speech delivered by Mr. Kadir Ozkaya, President of the Turkish Constitutional Court,

at the 6™ Congress & Board of Members’ Meeting (BoMM) of the AACC.
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In my remarks today, | will dwell on the role of the judiciary
in fostering a sustainable society through examples from the
jurisprudence of the Constitutional Court of the Republic of Turkiye
(“the Court”).

While the concept of sustainable society is broad and
multifaceted, | will focus on three key aspects: the right to live in
a healthy environment, the principle of social state, the freedoms
of association and peaceful assembly.

Distinguished Participants,

One of the critical aspects of a sustainable society is the
right to live in a healthy environment. The notion of sustainability
was first introduced at the 1972 Conference on “the Human
Environment” in Stockholm. In 2002, the United Nations
Environment Programme (UNEP), in collaboration with the
Constitutional Court of South Africa, organised a Global Judges
Symposium on Sustainable Development and the Role of Law
(Global Judges Symposium). Following the Global Judges
Symposium, attended by 70 judges from around the world,
the “Johannesburg Principles on the Role of Law and Sustainable
Development” were adopted. The Symposium emphasised the
essential role of an independent judiciary and judicial process
in the implementation, development, and enforcement of
environmental law.

Today, the pressing challenges posed by global warming
and climate change serve as reminders of the crucial importance
of the environment. Environmental degradation has emerged as
a widespread issue affecting not only just one or several countries,
but also the entire world.
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Undoubtedly, addressing large-scale problems such as climate
change requires international cooperation to exert political will.
However, the matter also entails constitutional and legal aspect.
Today, the right to environment is recognised and protected under
many constitutions around the world. In addition, numerous national
laws and regulations envisage provisions as to the protection of the
environment. Therefore, the protection of environment is closely
linked to the judiciary, particularly the constitutional jurisdiction.

Article 56 of the Turkish Constitution enshrines the right to
live in a healthy environment and indicates that the protection of
environment is within the joint responsibility of both the State and
its citizens. Under this article, the State has a positive obligation to
take necessary measures for environmental protection, as well as to
ensure and monitor the effective implementation of these measures.
In a constitutionality review decision, the Court has pointed to the
obligations incumbent on the State by stating that “it is among the
fundamental duties of the State to take all necessary measures to
improve the environment, protect environmental health, prevent
environmental pollution, and preserve historical, cultural and
natural assets and values™.

Distinguished Participants,

The Turkish Constitutional Court does not provide a precise
definition of the environment in its judgments, but rather specifies
the nature or elements of a healthy and sustainable environment.
In this sense, the Court has indicated that mining activities, natural
beauties, urban transformation, hunting and wild animals and their

! See the Court’s decision, no. E.2011/106, K.2012/192, 29 November 2012.
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natural habitats, zoning plans, water, coasts and coastlines, and noise
pollution fall within the scope of the concept of environment.

The Court has examined the alleged unconstitutionality of
a legal provision, which legitimized various unauthorised buildings
in the Bosphorus region of Istanbul. The Court has stated that
the legislature is vested with discretionary power to make the
regulations it deems necessary; however, in doing so, the legislature
must take into account the conflicting public interests and strike
a fair balance between them. Considering that there are many
outstanding cultural and natural assets in the Bosphorus region,
which form a part of the common heritage of humanity, the Court
has concluded that there is a significant public interest in the
preservation and development of the natural beauty of, as well as
cultural and historical assets in, the Bosphorus coastline and
coastal area. Therefore, the Court has annulled the impugned
provisions on the grounds that they upset the fair balance to be
struck between the conflicting interests”

Besides the cases of constitutionality review, the Court has also
rendered decisions on the right to environment through individual
application mechanism. As is known, the right to environment is
not set forth in the European Convention on Human Rights (“the
Convention”). However, the European Court of Human Rights
considers the protection of environment within the scope of the
right to respect for private life. The Court has adopted the same
approach (as required by the common protection clause) and dealt
with the environmental issues within the scope of the right to
respect for private life.

2 See the Court’s decision, no. E.2019/21, K.2020/51, 24 September 2020
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In this regard, the Court examines, within the scope of individual
applications, whether the public authorities have taken the necessary
measures to ensure the effective protection of the environment.
At this point, let me mention a judgment of the Court regarding
a mining project in our country where a tragic mining accident
occurred. Before the mining accident in question, the Court had
found a violation in an individual application regarding the project.
The Court identified discrepancies between the environmental report
issued by the public authorities for the project and the relevant
expert report, and noted that the inferior courts failed to address
and resolve these discrepancies. Hence, the Court found a violation
of the right to respect for private life on account of the superficial
assessments by public agencies’

The Court also considers the right to environment in terms
of the citizens’ right to participate in decision-making processes
on environmental issues.® In accordance with the applicable legal
procedures, it is strictly monitored whether citizens are informed
of the environmental impact assessment processes and whether
they are provided with the opportunity to effectively participate in
these processes. In cases where the authorities have failed to fulfil
these requirements, the Court finds a violation.

Distinguished Participants,

Another aspect of a sustainable society is the principle of
social state. Article 2 of the Turkish Constitution clearly indicates
that the Republic of Turkiye is a social state governed by the rule
of law. Article 5 thereof also points to the fundamental aims and

3 See Esref Demir, no. 2020/12802, 1 November 2023.
* See Fevzi Kayacan (2), no. 2013/2513, 21 April 2016, §§ 56-58.
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duties of the State, which are, inter alia, “to ensure the welfare,
peace and happiness of individuals and the society; to strive for the
removal of political, economic, and social obstacles which restrict
the fundamental rights and freedoms of the individual in a manner
incompatible with the principles of justice and of the social state
governed by rule of law; and to provide the conditions required
for the development of the individual’s corporeal and spiritual
existence”. The right to social security, a concrete manifestation
of the principle of social state, is enshrined in Article 60 of the
Constitution. The subsequent provision lays down that the State
shall take the necessary measures to protect the relatives of
martyrs, veterans, the disabled, the elderly, and the children in need.
The right to labour is also among the rights safeguarded by the
Turkish Constitution. However, it does not indeed fall the joint
protection of the Constitution and the Convention. However,
the Court has examined, to the extent possible, the cases relating
to the professional life of individuals under the right to respect for
private life.

In its several judgments, the Court has found a violation of
the right to respect for private life within the context of professional
life. These judgments particularly point out that public authorities
cannot act arbitrarily in matters such as appointments, promotions
or dismissals from public office, that such procedures must be
subject to review by administrative courts, and that the applicant’s
allegations must be addressed by a concrete, sufficient and relevant
justification.

The Court also strictly monitors the impact of professional life
on family life. There are many violation judgments rendered by the
Court in this regard. Among such cases, the Court has examined the
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relocation of public officers to other regions without considering
the impact of such process on their family life. In its assessment,
the Court has stressed that a reasonable balance must be struck
between the public interest in the appointment or relocation of
public officers and the individual’s interest in the enjoyment of
the right to respect for family life. It should not be overlooked that
the absence of such balance would undermine the right at stake.
In exercising the discretionary power to order the relocation of public
officers, the authorities must also observe the positive obligations
imposed on the State under the right to respect for family life,
which is safeguarded by Article 20 of the Constitution. In such
cases, the Court found a violation in the case of relocations ordered
without taking into consideration that the person has family
members in need of care.’

Distinguished participants,

For a sustainable society, the significance of the right to
freedom of association and freedom of peaceful assembly is also
beyond dispute. According to the Court, “the right to freedom of
association enables individuals to realise their political, cultural,
social and economic goals in community with others.” It also
indicates that “in democracies, the existence of associations where
citizens can freely interact and organise among themselves to
pursue common goals is integral to a healthy and well-functioning
society, and such an ‘association’ enjoys fundamental richts which

»7

must be respected and protected by the State.”" In one of its

> See Nurbani Fikri, no. 2014/2502, 11 October 2018.
6 See Tayfun Cengiz, no. 2013/8463, 18 September 2014, § 30.
! See Egitim ve Bilim Emekgileri Sendikasi and Others, no. 2014/920, 25 May 2017, § 75.
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judgments on the right to form associations, the Court has stated
that “the freedom of association and its sub-element, the right
to form associations, are regarded as an essential component of
democratic life under the Constitution”, and that “the limitations
to this right are subject to strict scrutiny as to whether they are
necessary in a democratic society”.® Additionally, the Court has
considered that the freedom of association also encompasses
the right to form trade unions, stating that this risht “assures that
employees shall be subject to no sanction for their trade-union
membership”.’

The Court has also ruled on the right to hold meetings and
demonstration marches in a number of judgments. According to
the Court, this right is “one of the most fundamental principles of
a democratic society and is intended to ensure that individuals are
able to associate with one another in order to defend collectively
their common ideas and to disseminate them to others”". In its
judgments, the Court has emphasised that the Constitution
safeguards the right to hold peaceful demonstration marches
without prior permission. In this regard, the Court strictly examines
interventions to non-violent peaceful demonstrations and finds
a violation if the public authorities fail to provide a concrete basis
substantiating the intervention to public demonstrations. In a similar
vein, the imposition of administrative or criminal penalties on
individuals participating in peaceful demonstration marches
constitutes a violation of the relevant principles.

8 See Hint Aseel Hayvanlari Koruma ve Gelistirme Dernegi and Hikmet Negug,
no. 2014/4711, 22 February 2017, § 41.

? See Anil Pinar and Omer Bilge, no. 2014/15627, 5 October 2017, § 35.

10 See Yasin Agin and Others [Plenary], no. 2017/32534, 21 January 2021.
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Finally, | would like to refer to a norm review decision on the
freedom of peaceful assembly. In this decision, the Court found
unconstitutional and thus annulled the contested provision in the
Law on Meetings and Demonstration Marches, which stipulates
that “demonstration marches cannot be organised on intercity
highways”."

The relevant provision restricts the right to hold meetings
and demonstration marches on highways in order to prevent the
obstruction of traffic and safeguard the freedom of movement
of others. In its examination, the Court has concluded that the
provision imposes a categorical ban for highways and grants
absolute advantage to the prevention of disruption of traffic, and
that the balance to be struck between the right to hold meetings
and demonstration marches and the public order, along with the
rights and freedoms of others, is disproportionately upset to the
detriment of the former right. As stated in other judgments of the
Court, it is inevitable that meetings and demonstration marches
may cause some inconvenience to the daily lives of others and
this must be tolerated in a democratic society.

If the disruption of traffic due to the organisation of a
demonstration march in a particular place makes daily life extremely
and unbearably difficult, it is possible to restrict the relevant right,
provided that constitutional principles and rules are complied
with. The provision, however, categorically bans the organisation
of demonstration marches on intercity highways, without specifying
the extent of the restriction. In this regard, the Court has found
that the restriction imposed on the right to hold meetings and

" See the Court’s decision, no. £.2020/12, K.2020/46, 10 September 2020.
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demonstration marches does not meet a pressing social need, and
nor does it comply with the requirements of the democratic society.
For these reasons, the Court found unconstitutional and annulled
the relevant provision.

Distinguished participants,

| have sought to present the concept of a sustainable society
in the context of fundamental rights and freedoms in three main
aspects through the case-law of the Turkish Constitutional Court.
| sincerely hope that you have found useful the information and
jurisprudence | have provided in a very brief manner due to the
limited time available.

Thank you for your attention.
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“Constitutional Reform - a New Development Stage
of the Constitutional Justice in the Republic
of Uzbekistan”
Hon. Mr. Mirza-Uluugbek Abdusalomov
Chairman of the Constitutional Court of
the Republic of Uzbekistan

Dear participants of the international congress!
Dear colleagues! Ladies and gentlemenl!

Please let me welcome you and also thank the organizers of
today’s event - the Constitutional Court of the Kingdom of Thailand
for the invitation and the opportunity to speak to you.

We believe that the holding of the VI Congress of the
Association of Asian Constitutional Courts and Equivalent Institutions
on the topic “The Constitutional Courts and Equivalent
Institutions in Strengthening Constitutional Justice for
Sustainable Society” in Thailand demonstrates that the
Constitutional Court of Thailand makes a great contribution to
strengthening cooperation between constitutional courts of
Asian countries.

As you known, the institute of constitutional control is one
of the reliable mechanisms for ensuring the supremacy of the
Constitution, democratization of the state power, as well as
the protection of fundamental human rights and freedoms.
Constitutional reforms are taking place at the stage of today’s
intensive development, and linking constitutional control with these
processes relevant to ensure the supremacy of the Constitution in
the country.
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Dear colleagues!

Taking this opportunity, | would like to briefly inform you
about constitutional reform and the development of constitutional
control in the Republic of Uzbekistan.

From the first days of independence, the Republic of
Uzbekistan set itself the task of creating a democratic legal state,
which was also proclaimed in the Constitution.

Over the past years, Uzbekistan has entered a completely
new stage of development and has achieved significant success
along this path. Today’s course of Uzbekistan is aimed at ensuring
full protection of human rights and laying the foundation of a New
Uzbekistan.

For the first time, the Constitution of the Republic of
Uzbekistan was adopted on December 8, 1992. Since the adoption
of the Constitution, colossal changes have occurred in the country.
This concerns modern technologies, the standard of living of citizens
and the sustainability of the national economy. The country needs
to move forward using its enormous potential. The Constitution
must correspond to changing global and domestic realities. These
and other factors pushed major amendments to the Constitution.
In this regard, the President of Uzbekistan took the initiative to carry
out constitutional reforms.

Constitutional reform has become an important tool for
promoting “better governance” by changing constitutional
provisions to strengthen the system of checks and balances between
the branches of government. This is achieved primarily through
a clear distribution of powers between the President, parliament
and government, creating an appropriate balance in the system
of separation of powers, strengthening checks and balances, and
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developing civil society.

On April 30, 2023, a referendum was held in our country on
the new Constitution of Uzbekistan. Citizens of our country, with
more than 90% of the votes, made their choice in determining the
future of the country, focused on deepening the democratization
of all spheres of public and state life, by adopting a new edition of
the Constitution of the Republic of Uzbekistan.

The updated Constitution enshrines the principle of its direct
action as a means for citizens to exercise their rights and freedoms,
relying solely on the Constitution.

It is noted that the Constitution triples the norms containing
the state’s social obligations, which is evidence that strong social
protection remains an important area of state policy.

A separate chapter of the Basic Law is devoted to the
institutions of civil society and guarantees for their activities, which
will serve as a solid basis for strengthening the dialogue between
the state and society and the formation of a strong civil society.

Constitutional guarantees of human rights and freedoms
have been strengthened. Ensuring human rights and freedoms is
determined by the highest duty of the state, it is stipulated that
human dignity and honor are inviolable and nothing can be
a basis for their violation. In this regard, the Constitution stipulates
that contradictions and ambiguities in legislation arising between
a person and government bodies are interpreted in favor of the
person, and legal measures must be sufficient and proportionate
to achieve the legal goal.

The Constitution includes provisions on strengthening the
immunity of judges and ensuring their safety, non-accountability
of judges in specific cases, financing the activities of courts from
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the state budget, contributing to the formation of a truly fair and
independent judicial system and ensuring the impartiality of the
courts.

The updated Constitution provides for norms aimed at
strengthening constitutional judicial control in the country. Thus,
the new Constitution provides for further democratization of
the procedure for electing judges of the Constitutional Court.
In accordance with Article 132 of the Constitution, judges of the
Constitutional Court are now elected for a ten-year term without
the right to re- election.

As you known, ensuring the right of every person to access
constitutional justice is an important factor in the protection of
constitutional rights and freedoms. The institution of appeal to
the Constitutional Court is an effective and efficient means of
implementing the Constitution, an important form of civic activity
in strengthening the constitutional legitimacy of legislation.

A new mechanism for protecting the rights and freedoms
and legitimate interests of citizens was the establishment at the
constitutional level of the institution of a constitutional complaint
to verify the constitutionality of a law if the law, in their opinion,
violates their constitutional rights and freedoms, does not comply
with the Constitution and is applied in a specific case.

The renewed Constitution also contains very important
guarantees of the independence of the Constitutional Court.

According to the new Constitution, judges of the Constitutional
Court are elected for a ten-year term without the right to
re-election. The Constitutional Court elects from among its
members the Chairman of the Constitutional Court of the Republic
of Uzbekistan and his deputy for a five-year term. The Constitution
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entrusts him with fundamentally new powers, ensuring the
further development of constitutional control and strengthening
the system for protecting the constitutional rights of citizens.

As you known, a referendum is a form of direct democracy
and is of great importance in the system of making democratic
decisions and organizing a democratic state. The new Constitution
gives the Constitutional Court the authority to determine the
conformity of the Constitution of the Republic of Uzbekistan with
issues submitted to a referendum.

Verification of issues submitted to a referendum, as one
of the forms of preliminary constitutional control, is aimed at
preventing a referendum, the result of which will be the adoption
of an unconstitutional decision.

The new Constitution provides for a procedure for checking
the conformity of the Constitution of the Republic of Uzbekistan
with the constitutional laws of the Republic of Uzbekistan - before
they are signed by the President of the Republic of Uzbekistan,
international treaties of the Republic of Uzbekistan - before the
President of the Republic of Uzbekistan signs the laws of the
Republic of Uzbekistan on their ratification.

In general, the new Constitution helps to increase the
efficiency of constitutional control and creates conditions for
bringing to a new level the work of the Constitutional Court to ensure
the supremacy of the Constitution of the Republic of Uzbekistan.

At the same time, there are a number of issues that need
to be addressed to improve constitutional control. We believe that
it is necessary to make the institution of appealing citizens and legal
entities to the Constitutional Court more convenient for citizens,
to increase their legal literacy, to work out the issues of providing
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qualified legal assistance to citizens in the field of constitutional
proceedings, and also taking into account that this institution
will contribute to the further strengthening of constitutional
legality in the country will strengthen cooperation with subjects
of the right of initiation, i.e. government agencies in this direction.
In this regard, we are working on issues of further improvement
of the Constitutional Law “On the Constitutional Court of the
Republic of Uzbekistan” by providing for an increase in the
subjects of constitutional control. We are also working to improve
the structure of the Secretariate of the Constitutional Court of the
Republic of Uzbekistan.

| believe that the renewed Constitution has created a solid
basis for the social and legal protection of citizens, improving their
well-being, further strengthening their rights and interests, and
a reliable guarantee of long-term development strategies for the
country.

Dear conference participants!

Concluding my speech, | would like to wish the organizers
and all participants of the VI Congress of the Association of Asian
Constitutional Courts and Equivalent Institutions productive work,
constructive dialogue and effective interaction!

Thank you for your attention
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“The Role of Constitutional Courts in Strengthening
Constitutional Justice for a Sustainable Society”
Hon. Mr. Qazi Faez Isa
Former Chief Justice of the Islamic Republic of Pakistan

Introduction

The very notion of sustainability and constitutional justice
are closely interlinked in many respects. Sustainable development
generally refers to development that meets the needs of the present
generation without compromising the ability of future generations
to meet their own needs. Its goals, inter alia, encompass ending
poverty and inequality, protecting the planet, and ensuring health,
justice, and prosperity for all people across the globe. On the other
hand, Constitutional Courts perform a crucial role in upholding the
rule of law and protecting fundamental rights. Being empowered
with the interpretation and enforcement of constitutional
provisions, constitutional courts ensure the upholding of the
principles of justice, equality, and democracy. This custodial role is
not only vital for the protection of the fundamental rights of
citizens but also for the organization of a sustainable society where
the rights of the present as well as future generations are protected.
In recent years, the Supreme Court of Pakistan has made significant
strides in strengthening constitutional justice, contributing to a more
sustainable and just society. By ensuring that laws are implemented
fairly and that the rights of all citizens are upheld, the Court has
reinforced public trust in the judicial system. This, in turn, has
fostered a more stable and equitable society, essential for
sustainable development.
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Constitutional Justice: A Pakistani Perspective

Over time, the Supreme Court of Pakistan has developed
a body of jurisprudence that embodies our nation’s commitment
to the protection of human rights for both present and future
generations. This evolving jurisprudence underscores the necessity of
collective action to meet global challenges and seize opportunities,
thus highlighting the invaluable nature of this discourse. Pakistan,
established on the foundational principles of justice, equality,
and respect for human dignity, boasts a commendable history of
upholding rights enshrined in our Constitution. As the apex judicial
body, the Supreme Court of Pakistan bears the solemn responsibility
of interpreting and enforcing these constitutional guarantees.
The Constitution of the Islamic Republic of Pakistan, 1973, provides
a strong framework for the protection of human rights, with Articles
8 to 28 specifically gsuaranteeing rights essential for human dignity
and prosperity across generations.

Globally, the relevance of this topic cannot be overstated.
In an era where democratic values and human rights are
increasingly under threat, the role of constitutional courts becomes
even more significant. These courts act as guardians of the
constitution, providing a check on the powers of the executive and
legislative branches of government, and ensuring that laws and
policies are in line with constitutional principles. Their decisions
have far-reaching implications, not only for the legal framework
but also for the social and political landscape of a nation. From
a Pakistani perspective, this topic takes on unique importance.
Pakistan’s constitutional history has been marked by the phases of
political instability and challenges to the rule of law. The Supreme
Court of Pakistan has played a critical role in navigating these
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challenges, asserting judicial independence, and reinforcing the
supremacy of the constitution. Landmark judgments have addressed
issues such as the protection of fundamental rights, the separation
of powers, and the accountability of public officials.

The Supreme Court of Pakistan plays a crucial role in
upholding constitutional justice through its powers of judicial
review, protection of fundamental rights, advisory jurisdiction,
constitutional interpretation, and dispute resolution between
federal and provincial governments. Similarly, constitutional courts
in other nations, such as the United States, India, Germany, and
South Africa, perform analogous functions. These courts ensure that
laws and governmental actions align with constitutional principles,
safeguard civil liberties, and resolve conflicts within their federal
structures. Despite variations in scope and specific powers, the core
mission of these courts remains the protection of the rule of law
and the promotion of a sustainable and just society.

Constitutional courts play a fundamental role in upholding
constitutional laws, focusing on civil liberties, and serving as
a check on the other branches of government. By exercising judicial
review, these courts ensure that all legislative and executive actions
conform to constitutional principles, thereby nullifying any laws or
policies that infringe upon the Constitution. This power of review
is instrumental in protecting civil liberties, as it allows the courts
to safeguard individual rights against potential abuses by the state.
For instance, courts frequently adjudicate on matters involving free
speech, due process, and equal protection, thus upholding the
fundamental rights of citizens. Furthermore, constitutional courts
act as a critical check on the powers of the legislative and executive
branches, maintaining a balance of power within the government.
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By interpreting the Constitution, these courts provide clarity and
resolve ambiguities, ensuring consistent application of the law.
In this way, constitutional courts reinforce the rule of law, prevent
the arbitrary use of power, and contribute to the stability and
sustainability of democratic governance.

Constitutional Courts and Sustainable Society

In Pakistan, the constitutional courts have a significant role in
promoting sustainable development through the enforcement of
environmental rights and the application of constitutional principles.
The Supreme Court of Pakistan has recognized the importance of
environmental protection as an integral part of the right to life
under Article 9 of the Constitution. The Court has developed
a robust environmental jurisprudence that aligns with international
principles such as sustainable development, the precautionary
principle, environmental impact assessment, and inter and
intra-generational equity. The Constitution of Pakistan does not
explicitly enshrine environmental rights as a separate, standalone
richt. However, the right to a healthy and clean environment has
been interpreted by the judiciary to fall within the ambit of the
fundamental rights guaranteed by the Constitution, particularly
the right to life. The right to life is enshrined in Article 9 of the
Constitution of Pakistan, which states, “No person shall be deprived
of life or liberty save in accordance with law”. The term “life” has
been interpreted by the Pakistani judiciary to include the right to
a healthy environment as an essential part of life and dignity. This
interpretation aligns with international environmental principles
such as sustainable development, the precautionary principle,
environmental impact assessment, inter and intra-generational
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equity, and the public trust doctrine. The Supreme Court of
Pakistan, in the landmark case of Mst. Shehla Zia v. WAPDA, reported
in PLD 1994 SC 693, extended the meaning of the right to life under
Article 9 to include the right to a healthier and cleaner environment.
This case set a precedent for environmental justice based on the
right to life, and subsequent cases have built upon this jurisprudence.

Subsequent cases have built upon this jurisprudence,
weaving constitutional values and fundamental rights with
international environmental principles. The courts have recognized
that environmental issues such as air pollution, urban planning,
water scarcity, deforestation, and noise pollution are local
geographical issues that affect the fundamental rights of citizens.
For instance, the Lahore High Court in case titled Asghar Leghari v.
Federation of Pakistan (2018 CLD 424 Lahore) and the High Court
of Baluchistan in case titled Haji Mulla Noorullah v. Secretary Mines
and Minerals (2015 YLR 2349) have recognized the environmental
rights as part of fundamental rights. The case law has also evolved
to include the concept of Climate Justice, which links human rights
and development to achieve a human-centered approach,
safeguarding the rights of the most vulnerable people and sharing
the burdens and benefits of climate change equitably and fairly.
The courts have acknowledged the need for adaptation as a response
to global warming and climate change, particularly in developing
countries like Pakistan, which are predicted to bear the brunt of
the effects of global warming.

In terms of sustainability, the Constitution of Pakistan does not
confine human rights to a specific temporal context; instead,
it acknowledges these rights for all individuals, both present and
future. As a dynamic document, the Constitution possesses the legal
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capacity to evolve in response to societal changes, empowering the
Supreme Court of Pakistan to interpret its provisions and laws with
a forward- looking perspective. For example, in D.G. Khan Cement
Company v Government of Punjab (2021 SCMR 834), the Court
contemplated the legacy we leave for future generations, thereby
recognizing the judiciary’s role in mitigating climate change effects
for current and future generations. This decision reaffirmed the
rights of future generations and acknowledged the principles of
intergenerational justice, climate democracy, and sustainable
development.

Conclusion

In summary, the constitutional courts in Pakistan have
recognized environmental rights through constitutional
interpretation, particularly by reading environmental dimensions
into the right to life and human dignity as provided under
Articles 9 and 14 of the Constitution. This has led to the
development of a rich jurisprudence on environmental justice
in the country.
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Bangkok Declaration

The 6™ Congress of the Association of Asian Constitutional Courts
and Equivalent Institutions
on the theme of
“The Constitutional Courts and Equivalent Institutions
in Strengthening Constitutional Justice for Sustainable Society”

September 19, 2024

We, the Members of the Association of Asian Constitutional Courts and Equivalent Institutions
(AACC) gathered in Bangkok, Thailand, from 18% to 21 September 2024, unite with a shared
commitment to the principles of constitutional justice. This Conference themed: “The
Constitutional Courts and Equivalent Institutions in Strengthening Constitutional Justice for
Sustainable Society” provides a platform for dialogue and collaboration among diverse nations,
all dedicated to upholding the rule of law, democracy, and human rights.

Recognizing the essential principles of constitutional justice, we reaffirm our belief in the
international law, the supremacy of the constitution, separation of powers, protection of
fundamental rights, and the need for an independent judiciary. These principles are the
foundation of justice, peace, and stability in our societies. In a rapidly changing world — marked
by technological advancements, environmental challenges, and social transformation — we
acknowledge the crucial role of constitutional justice in fostering sustainable societies.
We recognize that each nation will approach the integration of sustainability within its
constitutional framework in a way that reflects its unique legal traditions, social contexts, and
developmental priorities. Upholding the rule of law and protecting the fundamental rights are
indispensable in addressing global issues such as climate change, resource management, and
social equity, ensuring that development is sustainable, inclusive, and just. We emphasize the
importance of mutual respect and cooperation as we adapt our constitutional frameworks to
these new challenges.



We firmly commit to advocating for justice, peace, and human rights, and standing united
against any actions that threaten the lives, security, freedom, and dignity of individuals and
nations, including those affecting Palestinian people.

We recognize the importance of ensuring access to justice as part of the struggle to maintain
sustainable peace and stability in states societies, to combat climate change and promote
“climate justice.” In this spirit, we extend our best wishes for the success of the 29" Conference
of the Parties (COP 29) to the UNFCCC to be hosted by Azerbaijan. We recognize the crucial
role such international gatherings play in addressing climate change and promoting sustainable
development, including the promotion of public awareness in this field.

We shall continue to strengthen cooperation with other constitutional courts and equivalent
institutions in a global format with the assistance of the Venice Commission and UN
institutions, in an interregional and regional format, as well as other associations and associated
communities that promote the rule of law and the protection of human rights, access to justice.

As the Members of the Association of the Constitutional Courts and Equivalent Institutions
(AACC), we stand united in our dedication to constitutional justice and the pursuit of
sustainable societies. We leave the Conference with a shared vision for a just and equitable
world, committed to our common goals while respecting our differences.

We invite other constitutional courts and equivalent institutions to join our association with a
view to fostering a broader community dedicated to the principles of constitutional justice in
the context of sustainable development.

This Declaration was adopted by consensus at the 6" Congress of the Association of Asian
Constitutional Courts and Equivalent Institutions (AACC), held in Bangkok, Thailand, from
18" to 19 September, 2024.

Adopted in Bangkok, Thailand, on 19" September 2024.
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ASSOCIATION OF ASIAN CONSTITUTIONAL COURTS
AND EQUIVALENT INSTITUTIONS

“The Constitutional Courts and Equivalent Institutions

in Strengthening Conslitulioréluslicc for Sustainable Society”

Hon. Professor Dr. Nakharin Mektrairat
President of the Constitutional Court of the Kingdom of Thailand and
President of the Association of Asian Constitutional Courts and Equivalent
Institutions delivered an opening remarks of the 6" AACC Congress.

Opening ceremony of the 6" Congress of the Association of
Asian Constitutional Courts and Equivalent Institutions
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MOU SIGNING CEREMONY

BETWEEN
THE ASSOCIATION:OFASIAN CONSTITUTIONAL COURTS
ANDEQUIVALENT INSTITUTIONS
AND
THE CONFERENCIA IBEROAMERICANA DE JUSTICIA CONSTITUCIONAL

19t September 2024, Bangkok, Thailand.

MOU Signing Ceremony
between the Association of Asian Constitutional Courts and
Equivalent Institutions (AACC) and the Conferencia Iberoamericana de
Justicia Constitucional (ClJC)

Ny

\ BETWEEN *’_
THE ASSOCIATEREN: ASTAN CONST {8 ONAL COURTS

{

ANLESS IVALENT INSTI7, :ﬁ‘“\IS

THE CONFEREN( NSTITUCIONAL

1

Hon. Professor Dr. Nakharin Mektrairat, President of the Constitutional Court
of the Kingdom of Thailand and President of the AACC and
Hon. Mr. Enrique Arnaldo Alcubilla, Judge of the Constitutional Court
of the Kingdom of Spain and President of the ClJC
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Heads of delegations of the 6" Congress of the Association
of Asian Constitutional Courts and Equivalents Institutions.
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AND CQUIVALENT 1\‘1”1 TIONS.

2 un.mnmmnm

L] iuuwmm

The 6" Congress of the AACC 203



V. Photos of the 6" Congress of the Association of Asian Constitutional Courts and Equivalent Institutions

204 The 6" Congress of the AACC



V. Photos of the 6th Congress of the Association of Asian Constitutional Courts and Equivalent Institutions

Speakers delivered speeches to the 6" Congress of the AACC
-
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Cultural program dedicated for the delegations
of the 6" Congress of the AACC

The 6" Congress of the AACC 209



V. Photos of the 6" Congress of the Association of Asian Constitutional Courts and Equivalent Institutions

THE 6" AACC CONGRESS 2024

Gala dinner dedicated for the delegations
of the 6" Congress of the AACC
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