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® Constitution of Taiwan, 1947

Article 7 All citizens of the Republic of China, irespective of sex, religion, race, class, or party affiliation, shall be
equal before the law.

Article 23 All the freedoms and rights enumerated in the preceding Articles shall not be restricted by law except
by such as may be necessary to prevent infringement upon the freedoms of other persons, to avert an imminent crisis, to
maintain social order or to advance public welfare.
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Article 155 The State, in order to promote social welfare, shall establish a social insurance system. To the aged
and the infirm who are unable to earn a living, and to victims of unusual calamities, the State shall give appropriate
assistance and relief,

(o https:/law.moj.gov.tw/ENG/LawClass/LawAll.aspx?pcode=A0000001)

« Additional Articles of the Constitution of the Republic of China

Article 2, Paragraph 3 The president may, by resolution of the Executive Yuan Council, issue emergency decrees
and take all necessary measures to avert imminent danger affecting the security of the State or of the peaple or to cope
with any serious financial or economic crisis, the restrictions in Article 43 of the Constitution notwithstanding, However, such
decrees shall, within ten days of issuance, be presented to the Legislative Yuan for ratification. Should the Legistative Yuan
withhold ratification, the said emergency decrees shall forthwith cease to be valid.

(F7: hittps://law.moj.gov.tw/ENG/LawClass/LawAll.aspx?pcode=A0000002)

¢ Emergency Decree, Taiwan, 1999

Article 1 In order to provide financial resources for the reconstruction of disaster areas, the central sovernment
shall reduce its budget allocations an items that can be postponed, make necessary alterations in budgets at all levels of
government to meet emergency needs, and issue public bonds or borrow money not exceeding NT$80 billion.
The Executive Yuan shall assume overall control over such financial resources in accordance with relief and reconstruction
plans to be executed by the varicus central government agencies, which may make advance disbursements out of the fund
if necessary. Pertinent restrictions in the Budget Law and the Law on Public Debts shall not apply to the said measures in
the preceding paragraph. However, related expenditures shall be compiled for inclusion in the government budget at
a later date.

(Fan: https://disasterlaw.ifrc.org/media/785)
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about:blank

Interpretation
No.571 [Under Translation]
Date

2004/01/02

Issue

Are the directives promulgated by the Ministry of Interior constitutional in
stipulating that, for houses which were severely damaged or completely
destroyed by the 921 earthquake, the owners may apply for subsidy and relief
only if they have household registration and did actually live in the disaster
area?

Holding

Article 2, Paragraph 3, of the Amendment to the Constitution provides 1
that the President may, by resolution of the Executive Yuan Council, issue
emergency decrees and take necessary measures to avert imminent
catastrophe which may endanger the State or the people, or to cope with
any serious financial or economic crisis. Article 155 of the Constitution
also provides that the State shall give immediate and appropriate
emergency assistance and relief to victims of a catastrophe. Regarding the
subject, conditions and scope of the relief, the government, in accordance
with the principle of equality, and in consideration of the national financial
capability, the effective use of resources and other circumstances, may
take necessary measures to promulgate appropriate regulations. The
destructive earthquake that devastated many areas of Taiwan on
September 21, 1999, caused extreme hardship for the people and
extensive damage to property in Taiwan. In order to implement disaster
relief, provide temporary housing for the victims, and to rebuild the
disaster area, the President issued an emergency decree according to the
abovementioned provisions of the Constitution on September 25 of the
same year (hereinafter referred to as the "Emergency Decree” ). The
Executive Yuan then promulgated the “September 25, 1999 Emergency
Decree Execution Guidelines” (hereinafter referred to as the “Execution
Guidelines” ) to enforce the said Decree. One of the purposes as provided
in Article 1 of the Emergency Decree and Article 3, Paragraph 1,
Subparagraph 4, of the Execution Outlines Guidelines is to provide
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4/23/25, 2:34 PM about:blank

about:blank

immediate relief to the victims. The Ministry of the Interior, as one of the
authorized executive agencies of the Emergency Decree, issued the
directives Tai(88)-Nei-She-Zi-No.8885465 (September 30, 1999), Tai(88)-
Nei-She-Zi-No.8882339 (October 1, 1999) and Tai(88)-Nei-She-Zi-
No.8885711 (October 30,1999). The directives stipulate that owners of
buildings which were severely damaged or completely destroyed by the
921 earthquake may apply for subsidy provided that they have household
registration and actually reside in the disaster area. The directives also
provide a deadline for application. The purpose of such directive is to
implement the Emergency Decree and the Execution Outlines Guidelines,
and it does not exceed the scope of the said Decree or the Execution
Qutlines Guidelines. Such restriction on disaster relief and subsidy permits
reasonable preferential treatment of victims of catastrophes who are in
urgent need over people who did not actually reside in the disaster area. it
reasonably corresponds with the purpose of immediate relief to the
earthquake disaster victims, and does not conflict with Article 7 of the
Constitution. Furthermore, the intention of the abovementioned
directives is to provide emergency relief in times of disaster, and is not to
restraint the property and rights of the people. Therefore, it does not
conflict with Article 23 of the Constitution.

Reasoning

Article 2, Paragraph 3, of the Amendment to the Constitution provides
that the President may, by resolution of the Executive Yuan Council, issue
emergency decrees and take necessary measures to avert imminent
catastrophe which may endanger the State or the people, or to cope with
any serious financial or economic crisis. Article 155 of the Constitution
also provides that the State shall give immediate and appropriate
emergency assistance and relief to victims of a catastrophe. Regarding
the subject, conditions and scope of the relief the government, in
accordance with the principle of equality, and in consideration of the
national financial capability, the effective use of resources and other
circumstances, has broader discretion to take necessary measures to
promulgate appropriate regulations. The destructive earthquake that
devastated many areas of Taiwan on September 21, 1999, caused extreme
hardship for the people and extensive damage to property in Taiwan. In
order to implement disaster relief, provide temporary housing for the
victims, and to rebuild the disaster area, the President issued an
Emergency Decree according to the abovementioned regulations of the
Constitution on September 25 of the same year. LY. Interpretation No.
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543 held that though the procedure for the issuance of the Emergency
Decree and the supplementary regulations made by the executive
authorities were not fully in compliance with the procedures set out in
said Interpretation, they could hardly be considered unconstitutional.
Nevertheless, the content of the decree must be in line with the principle
of the Constitution so as to maintain the constitutional system .

The Emergency Decrees have the effect of temporarily replacing or
altering the law. Article 1 of the Emergency Decree provides that in order
to allocate financial resources for the rebuilding of the areas devastated
by the catastrophe, the central government shall temporarily reduce
certain expenditures, alter the budgets of the central and local
governments when necessary, adjust the revenue and disbursement to
meet urgent need, and issue government bonds or raise loans of no more
than the amount of eighty billion New Taiwan dollars (NT$80,000,000,000)
to be utilized by the Executive Yuan pursuant to the plans of relief and
rebuilding. Such plans may be executed directly by the various agencies of
the central government, and the payments may be paid partly in advance
when necessary. Moreover, Article 3, Paragraph 1, Subparagraph 4, of the
Execution Outlines Guidelines provides that the items of expenditures of
the plan of relief and rebuilding as indicated in Article 1 of the Emergency
Decree shall include relief, subsidy and exemption for victims.One of the
purposes of the abovementioned Article 1 of the Emergency Decree and
Article 3, Paragraph 1, Subparagraph 4, of the Execution OQutlines
Guidelines is to empower the executive bodies to provide immediate relief
to victims, taking the financial capability of the State, the effective use of
resources, and other circumstances into consideration, which is consistent
with Article 155 of the Constitution. Furthermore, to ensure the swiftness
and efficacy of the enforcement, the executive bodies of the Emergency
Decree shall not be limited to the Executive Yuan of the central
government. It may be enforced directly by respective competent
authorities of the central government in accordance with the various types
of activities relevant to disaster relief, temporary housing of victims, and
rebuilding of the areas devastated by the catastrophe. The Ministry of the
Interior is one of the competent authorities of the central government
empowered to enforce the Decree.

To enforce the abovementioned Emergency Decree, the Ministry of the
Interior afforded relief and subsidy to the victims whose houses were
severely damaged or completely destroyed by the 921 earthquake, and
issued the Directives Tai(88)-Nei-She-Zi-No0.8885465 (September 30,
1999), Tai(88)-Nei-She-Zi-N0.8882339 (October 1, 1999) and Tai(88)-Nei-
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She-Zi-No.8885711 (October 30,1999). The directives stipulate that, for
houses which were severely damaged or completely destroyed by the 921
earthquake, the owners may apply for emergency subsidy only if they
have household registration and actually resided in the devastated areas
before the occurrence of the earthquake, and the recipient of the subsidy
should be the head of the household or the resident. The subsidy cannot
be given to victims who did not actually reside in a damaged house. As to
victims who resided in the devastated areas, but did not have their
household registration, they may apply for the relief with an affidavit
certified by the chief of the village or the neighborhood, provided that the
application is made within a certain period. After the 921 earthquake,
victims were exposed to the natural elements when their houses
collapsed or were severely damaged. Their physical and mental well-being
and their property were severely affected. They could hardly maintain
their basic way of life; hence they needed immediate relief from the State.
Compared with the people who did not actually reside in damaged
houses, needed immediate assistance, as the former still had places to
stay. The abovementioned directives were issued after considering the
conditions of the disaster area and the need of immediate relief to
preserve life. The directives stipulate that if the houses were severely
damaged or completely destroyed by the 921 earthquake, victims may
apply for relief only if they have household registration and did actually
live in the disaster area. The directives also provide that the application
shall be made within a certain period of time. The purpose is to
implement the abovementioned Emergency Decree and the Execution
Guidelines with reasonable preferential treatment. It does not go beyond
the scope of said Emergency Decree and Execution Guidelines nor does it
conflict with Article 7 of the Constitution. The subsidy of the immediate
relief is to provide assistance to the victims, not to compensate them for
the loss of property. It does not result in any restraint on the property and
rights of the people in case of rejection of the application of those
dissatisfied with the requirement. Consequently, there is no breach of
Article 23 of the Constitution.

* Translated by David Yang and Alfred Huang of Baker&Mckenzie Law
Offices, Taipei
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* the Constitution of the Republic of Poland 1997 revised 2009

Article 1 The Republic of Poland shall be the common good of all its citizens.

Article 2 The Republic of Poland shall be a democratic state ruled by law and implementing the principles of
social justice.

Article 14 The Republic of Poland shall ensure freedom of the press and other means of social communication.

Article 31 (3) Any limitation upon the exercise of constitutional freedoms and rights may be imposed onty by
statute, and only when necessary in a democratic state for the protection of its security or public order, or to protect the
natural environment, health or public morals, or the freedoms and rights of other persons, Such limitatians shall not violate
the essence of freedoms and rights.

Article 54

(1} The freedom to express opinions, to acquire and to dissermninate information shall be ensured to everyone.

(2) Preventive censorship of the means of social communication and the licensing of the press shall be prohibited.
Statutes may require the receipt of a permit for the operation of a radio or television staticn.

Article 193 Any court may refer a question of law to the Constitutional Tribunal as to the conformity of a normative
act to the Constitution, ratified international agreements or statute, if the answer to such question of law will determine an
issue currently before such court.
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Article 233 (1) The statute specifying the scope of timitation of the freedoms and rights of persons and citizens in
times of martial law and states of emergency shall not limit the freedoms and rights specified in Articles 30 (the dignity of
the person), 34, 36 (citizenship), 38 (protection of life), 39, 40, 41 (4) (humane treatment), 42 (ascription of criminal
responsibility), 45 (access to a court), 47 {personal rights), 53 (conscience and religion), 63 (petitions), as well as Articles 48
and 72 (family and children).

(Flun: https:/Awww.verfassungsvergleich.de/pl00t__ html)
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“ The Criminal Code

Article 212 Slander

§ 1. Anyone who slanders another person, a group of people, a business entity or an organisational unit without
the status of a business entity, about conduct, or characteristics that may discredit therm in the face of public opinion, or
result in a loss of confidence necessary to perform in a given position, occupation or type of activity is liable to 2 fine, the
restriction of liberty.

§ 2. If the offender commits the act specified in § 1 through the mass media, he or she is liable to a fine, the
restriction of liberty or imprisonment for up to 1 year.

§ 3. When sentencing for an offence specified in §§1 or 2, the court may award exemplary damages to the aggrieved
party or the Polish Red Cross, or to another social cause designated by the aggrieved party.

§ 4. The prosecution of the offence specified in §5 1 or 2 takes place at a private motion.

Article 213 No Offence

§ 1. The offence specified in Article 212 § 1 is not committed if the allegation was not made in public and is true.
§ 2. Anyone who raises or publicises a true allegation in defence of a justifiable public interest is deemed not to have
committed the offence specified in Article 212 §§ 1 or 2 where:

1) it concerns the conduct of a person performing a public function, or

2} it uses a defence of a legitimate social interest.

If the allegation regards private or family life, evidence of truth is only carried out when it serves to prevent a

danger to someone’s life or health, or to prevent the corruption of a minor.
('?'lm : https://sherloc.unodc.org/cld/uploads/res/uncac/LegalLibrary/Potand/Laws/CriminaL%ZOCode%ZO(Poland).pdﬂ
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POL-2007-2-003

a) Poland b) Constitutional Tribunal ) d) 30/10/2006 &) P 10/06 f) g)
Dziennik Ustaw (Official Gazette), 2006, no. 202, item 1492; Orzecznictwo Trybunatu
Konstytucyjnego Zbiér Urz€dowy (Official Digest), 2006, no. 94, item 128 h) Codices (Polish)

Headnotes

The constitutional guarantee of the freedom of expression (Article 54.1 of the Constitution,
read in conjunction with Article 14 of the Constitution) is a basic tenet of a democratic
society, a condition for the development of such a society and for individual self-fulfilment.
Such freedom may not be limited to information and views that are favourably received, or
perceived as harmless or neutral. The role of journalists is to disseminate information and

ideas about matters of public interest and significance.

Article 54.1 of the Constitution stipulates that everyone is vested with the freedom to
express opinions, to acquire and to disseminate information. This provision concerns the
expression of opinion in every form and under any circumstances. In principle, it is limited to
natural persons, since only natural persons may have their own opinions, and acquire and
disseminate information. Freedom of expression is one of the so-called personal freedoms,
i.e. it is limited to people and does not apply to other entities (note also Articles 38 to 42 of
the Constitution inclusive, and Articles 48, 52, 55 and 56 of the Constitution). There are
exceptions: certain aspects of the above freedoms and rights may be applicable to entities
that are not natural persons. These include the rights expressed in Article 45.1 of the
Constitution (fair trial), Article 50 of the Constitution (inviolability of the home) and Article

51.1, 51.3 and 51.4 of the Constitution (so-called informational autonomy of individuals).

Freedom of the press and other means of social communication, under Article 14 of the
Constitution, an element of the freedom of expression, is a fundamental principle of the
Polish constitutional system. Its position there stems from its relationship with the principle
of a democratic State under the rule of law (see Article 2 of the Constitution). It is not a
coincidence that Article 14 of the Constitution is located in the proximity of provisions
concerning the freedom of political parties (Article 11 _of the Constitution), the freedom to

create other associations (Article 12 of the Constitution) and the principle of the
decentralisation of public power (Articles 15 and 16 of the Constitution). These principles

can be contrasted with features of states that are not democratic. Furthermore, Article 14 of
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the Constitution forms the basis for those duties of the State that do not stem from freedom
of expression, such as the media anti-concentration law. It is, accordingly, important to note
that the freedom of means of social communication imposes upon the State the duty to
respect that autonomous sphere of social life. It is more difficult to identify, within the
disputed provision, a subjective right for individuals. The freedom in gquestion may not
constitute per se a reason to limit other constitutional rights and freedoms (i.e. a reason not
covered by the general principle of proportionality (see Article 31.3 of the Constitution).

Neither does it imply unrestricted freedom for editors and journalists.

The introduction of limitations upon rights and freedoms that could result in the infringement
of human dignity cannot be allowed. Article 30 of the Constitution protects human dignity.
Within the content of each right and freedom, one may identify a "core”, the violation of
which is impermissible since it constitutes the conditio sine qua non of the principle of
dignity. The closer the relationship between a particular right or freedom with the essence of
the human dignity, the better it should be protected by public authorities. Simultaneously,
the principles of the State's constitutional system should be realised in such a way to avoid
the violation of human dignity. The protection of dignity may be realised both through short-
term intervention by the executive power and through the creation of a legislative system of

legal guarantees.

With human dignity comes the expectation of respect on the part of others. Defamation is
an example of violation of human dignity, within the above definition. Consequently, pubtic
authorities are obliged to protect individuals from the violation of their dignity, resulting from

the activities of public entities.

It cannot be assumed that freedom of expression (under Article 54.1 of the Constitution),
enjoys a higher level of protection than that afforded to other rights and freedoms, such as
the right to protection of one's home and family life, and to the protection of one's good

name (see Article 47 of the Constitution). The preferences of the constitutional legislator in

that respect are evident. The values enumerated in Article 47 of the Constitution are, in

contrast to freedom of expression - protected by so-called "non-derogable” rights. Such rights
can never be limited, even in times of martial taw and states of emergency. See Article 2331
of the Constitution. This is because of the close relationship between honour and reputation
and human dignity. Thus, those rights and freedoms deriving from human dignity, inctuding

honour, good reputation and privacy, enjoy supremacy over freedom of expression, and,



indeed, may justify the limitation of the freedom of expression. Furthermore, in the light of
international treaties binding upon the Republic of Poland, honour and good reputation may

justify the limitation of the freedom of expression. See also Article 10.2 ECHR; Articles 17.1,

17.2 and 19.3.a of the International Covenant on Civit and Political Rights, and Article 12 of

the Universal Declaration of Human Rights.

Under the principle of proportionality, as set out in Article 31.3 of the Constitution, a
legislator introducing limitations upen rights and freedoms should choose measures that are
the least burdensome for individuals. A legal provision introducing limitations is inconsistent
with the aforementioned principle in situations where the same effects may be achieved by

deploying measures which would imply a lesser limitation upon rights and freedoms.

It is unfounded to assert that the level of the protection of honour and good reputation is
equal both on the grounds of civil law (protection of personal interests - see Articles 23 and
24 of the Civil Code 1964) and on the grounds of criminal law (criminalisation of defamation
- see Articles 212 and 213 of the 1997 Criminal Code). Bringing the violation of honour and
good reputation into the criminal law field can be justified due to the close relationship
between these values and human dignity. The latter value is fundamental to the legal order

and closely connected to the concept of "common good" (Article 1 of the Constitution).

Articles 1 and 30 of the Constitution (common good and human dignity) may not be
interpreted separately, since they define the axiological fundaments of State and social
order. Any interference in the sphere of human dignity constitutes a significant violation of
that order, and, for that reason, it is not simply an "individual" matter, between the persons
in guestion. The criminalisation of defamation implies that, in general, the legislator considers
such activity to be "socially harmful” and in breach of the common good, not just the rights
of individuals. The application of criminal sanctions to defamation is justified by the intention
to stress the dim view that State and society take of activities that breach honour and good
reputation. The situation would be different, if these activities only attracted civil law

sanctions.

The risk of conviction for defamation or even the risk of being accused of it, may constitute
a "chilling effect” for public debate. It could influence access by the public to information,
which would be undesirable in a democratic State. However, under Article 212.4 of the
Criminal Code, defamation is an offence to be prosecuted upon initiative by a private party.

This, together with the practice of applying the challenged regulation, show that the legal



provisions in question do not constitute an instrument of excessive or politically-motivated

repression and do not lead to disproportionate interference in the freedom of expression.

The press plays a vital role in a democratic state, but that does not mean that everybody
who commits defamation through mass media should enjoy broader protection. On the
contrary, this is a particularly harmful type of defamation. A more severe penalty for

defamation "through mass media" is, therefore, justified.
Summary

The Constitutional Tribunal examined the provisions of the 1997 Criminal Code on the
offence of defamation. According to Article 212.1 of the Criminal Code, this offence consists
of "imputing to another person, group of persons, institution, legal person or organisational
unit _L_acking legal personality such conduct or characteristics that may discredit them in the
face of public opinion or result in a loss of confidence necessary for a given position,
occupation or type of activity". Article 212.2 of the Code imposes a more severe penalty for
defamation "through mass media". Under Article 213.1, defamation is not committed if an
allegation is not made in public and is true. As regards allegations made in public, the
‘evidence of truth" is not sufficient, since - pursuant to Article 213.2 of the Criminal Code - is
should be also proven that such a true allegation was raised "in defence of a justifiable

public interest",

The proceedings in the present case were initiated by a question of law (see Article 193 of
the Constitution) referred by a District Court. The Court alleged that Articles 212 and 213 of
the Criminal Code are inconsistent with Articles 14, 31.3 and 54.1 of the Constitution
(freedom of press, proportionality, freedom of expression). In the referring Court's opinion,
counteracting the abuse of the freedom of press and the freedom of expression through the
mechanism of the criminal law was not necessary in a democratic State and was therefore
disproportionate. The referring Court argued that the same effects could have been achieved
through the application of the press law (i.e. rectifications and responses) or civil law (i.e.

protection of personal interests).

The Constitutional Tribunal ruled that Article 212.1 and 212.2 of the Criminal Code ('regular”
defamation and defamation "through mass media") conform to Articles 14, 31.3 and 54.1 of

the Constitution (freedom of press, proportionality and freedom of expression).
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(Source: https://codices.coe.int/codices/documents/precis/CFAQ36D8-B9D7-44F9-2593-
08DC225DC81B)
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@ The General Elections Commission {Indonesian: Komisi  Pemilihan  Umum, abbreviated  as KPU)
is the body that organises elections in Indonesta. Its responsibilities include deciding which parties can contest elections,
organising the voting and announcing the results and seats won in the various branches of the government.

(hitps://en-m-wikipedia-org translate.goog/wiki/General_Elections_Commission)

= Constitution of The state of The republic of Indonesia 1945

Article 28D (1) Every person shall have the right to the recognition, the guarantee, the protection, and the legal
certainty of just laws as well as equal treatment before the law

Article 28F Every perscn shall have the right to communicate and to obtain information to develop him/herself
and his/her sacial environment, and shall have the right to seek, obtain, possess, store, process and convey information by
using all available kinds of channels

Article 28G (1) Every person shall have the right to protect him/herself, his/her family, honor, dignity and property
under his/her control, and shall have the right to feel secure and be protected from the threat of fear to do, or not do
something which constitutes human rignt

(https://www.mkriid/public/content/infournum/regulation/pdf/uudd5%20eng.pdf)
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* Law of the Republic of Indonesia Number 10 of the Year 2008

Article 245

{1) Public participation in the form of election socialization, political education for voters, surveys or apinion polls
about the election, and quick counts of election results must comply with the regulations established by the General
Elections Commission (KPU).

{2) The announcement of survey ar opinion poll results is prohibited during the election silence period.

{3) The announcement of quick count results may only be made at the earliest on the day after the voting
day/date.

(4) Organizers of quick count activities are required to disclose the methodology they use, and the quick count
results they provide are not considered official election results.,

{5) Violations of the provisions in paragraphs (2), (3), and (4} constitute election crimes.

Article 282 Any person who announces the results of a survey or opinion poll during the election silence period
shall be punished with imprisonment for a minimum of 3 {three) months and a maximumn of 12 (twelve) months, and a fine
of at least Rp3,000,000.00 (three million rupiah) and at most Rp12,000,000.00 (twelve million rupiah)

Article 307 Any person or institution that conducts a quick count and announces the results of the quick count on
the day/date of the voting shall be subject to imprisonment for a minimum of 6 (six} months and a maximum of 18 (eighteen)
months, and a fine of at least Rp6,000,000.00 (six million rupiah) and at most Rp18,000,000.00 (eighteen million rupiah)

{https://natlex.ilo.ore/dyn/natiex2/r/natlex/fe/details?p3_isn=91235)
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INA-2009-N-003

a) Indonésie b) Constitutional Court ¢) d) 30/03/2009 e) 9/PUU-VII/2009 f) The
Prohibition of Publication of Quick Count in the general elections of Members of the People’s
Legislative Assembly, the People’s Representative Council, and the Regional People’s Legislative

Assembly g) to be published in BNR! (Official Gazette) no. 29/2009 h) Codices (English)

Headnotes

The announcement of electoral survey results is not unconstitutional insofar as it is not related
to the track record or any other form of information which may favour or disfavour any
participant in the general elections. The results of a quick count do not affect the freedom of

the voters to make their choice as voting is over.

Summary

l. The petition for judicial review of Law no. 10 of 2008 regarding the general elections of
Members of the People’s Legislative Assembly, the People’s Representative Council, and the
Regional People’s Representative Assembly was filed by the General Chairperson and the
Secretary General of the Indonesian Association for Public Opinion Research as indonesian
citizens having equal interest in the judicial review of the aforementioned Law. The claimants
requested the constitutional review of Law no. 10 of 2008 for the following reasons:

1. Article 245.2 regulating the prohibition of the announcement of survey results during
the quiet period violated the freedom of citizens to conduct research and to present the results
of their research. Furthermore, an opinion survey is aimed at conducting research of the voters’
awareness about general etection procedures which is useful for improving the quality of general
elections;

2. Article 245.3 and 245.5 regulating the prohibition of the publication of quick count on
the day of the general elections has contradicted achivements of civilisation and the advance of
science at a time when science was able to provide quick conclusions through statistics. The
scientific and technological developments should be encouraged rather than restricted.
However, a quick count should not be treated as the official result of the general elections. The
official results of the general elections are still based on the official decision made by the

General Election Commission;



3. Articles 282 and 307 providing criminal punishment for the publication of survey and
quick count results constitute a criminalisation of the constitutional rights of citizens because
they violate Article 28D.1 of the Constitution, which guarantees legal certainty and equal
treatment before the law. Articles 282 and 307 also contradict Article 28G.1 of the Constitutions
because they do not provide a sense of securify and protection against the fear of exercising the

human right to academic freedom.

Il. The Constitutional Court rendered a decision on the case based on the following legal
considerations:

1. The right to communicate, obtain, keep, process, and impart information as guaranteed
by Article 28F of the 1945 Constitution cannot be set aside by Article 245.2 of Law no. 10 of
2008. This means that the announcement of survey results is not unconstitutional insofar as it is
not related to the track record or any other form of information which might favour or disfavour
any participant in the general elections;

2. Article 245.3 of Law no. 10 of 2008 is not in line with the nature of a quick count and
it hampers a person’s right to know. In addition, the results of a quick count do not affect the
voter’s freedom to make their choice because the voting is over;

3. Article 245.5 of Law no. 10 of 2008 is unfounded because the claimants’ argument
with respect to Article 245.2 and 245.3 of Law no. 10 of 2008 is legally founded. Article 245.5 of
Law no. 10 of 2008, which reads "A violation of the provisions of paragraph (2), paragraph (3),
and paragraph (4) constitutes a criminal act in the general elections" is only relevant for
Article 245.4 of Law no. 10 of 2008, which has not been petitioned for review by the
claimants’as being unconstitutional,

4. The criminal sanction included in Article 282 of Law no. 10 of 2008 is unfounded and
must be declared unconstitutional because the claimants’argument with respect to Article 245.2
of Law no. 10 of 2008 has a legal reason;

5. Article 307 of Law no. 10 of 2008 is irrational and must be declared unconstitutional
because the claimants’argument with respect to the criminal sanction regulated in Article 245.3
of Law no. 10 of 2008 is legally founded. Based on the foregoing considerations, the
Constitutional Court has decided to grant the claimants’petition partly. The Constitutional Court
held that Article 245.2, 245.3 and 245.5 to the extent they relate to the phrase which reads

Do

e



"paragraph (2), paragraph (3), and" also Articles 282 and 307 of Law no. 10 of 2008 contradict the
1945 Constitution and consequently the aforementioned provisions lose their binding legat

force.

Ill. Three Constitutional Court Judges presented a dissenting opinion. They were of the opinion
that Law no. 10 of 2008 providing criminal sanction for a violations during the general elections
is comparable to natural law, where every cause has a consequence; and every action receives
a reaction. A prohibition must always be followed by a criminal sanction. Therefore, the
provisions of Article 245.2, 245.3 and 245.5 also Articles 282 and 307 of Law no. 10 of 2008

would be valid and would not contradict the values of the Constitution.

Source: https://codices.coe.int/codices/results/precis/A17C11DE-00C8-4283-3DF6-08DC225DC818
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® The Constitution of Greece

Article 2, Paragraph 2 Respect and protection of the value of the human being constitute the primary obligations
of the State.

Article 3 1. The prevailing religion in Greece is that of the Eastern Orthodox Church of Christ. The Orthodox Church
of Greece, acknowledsing our Lord Jesus Christ as its head, is inseparably united in doctrine with the Great Church of Christ
in Constantinople and with every other Church of Christ of the same doctrine, observing unwaveringly, as they do, the holy
apostolic and synodal canons and sacred traditions. It is autocephalous and is administered by the Holy Synod of serving
Bishops and the Permanent Holy Synod originating thereof and assembled as specified by the Statutory Charter of the Church
in compliance with the provisions of the Patriarchal Tore of June 29, 1850 and the Synodal Act of September 4, 1928.

2. The ecclesiastical regime existing in certain districts of the State shall not be deemed contrary to the provisions
of the preceding paragraph.

3. The text of the Holy Scripture shall be maintained unaltered. Official translation of the text into any other form
of language, without prior sancticn by the Autocephalous Church of Greece and the Great Church of Christ in Constantinople,
is prohibited.

Article 4, Paragraph 1 All Greeks are equal before the law,

Article 5, Paragraph 1 All parsons shall have the right to develop freely their personality and to participate in the
social, economic and political life of the country, insofar as they do not infringe the rights of cthers or violate the Constitution
and the good usages.

Article 13, Paragraph 1 Freedom of religious conscience is inviolable. The enjoyment of civil rights and liberties
does not depend on the individual's religious beliefs,

Paragraph 4 No person shall be exempt from discharging his obligations to the State or may refuse to comply with
the laws by reason of his religious convictions,

Article 14, Paragraph 3 The seizure of newspapers and other publications before or after circulation is prohibited.

Seizure by order of the public prosecutor shall be allowed exceptionally after circulation and in case of:

a) an offence against the Christian or any other known religion,

b) an insult against the person of the President of the Republic.

¢} a publication which discloses information on the composition, equipment and set-up of the armed forces or the
fortifications of the country, or which aims at the violent overthrow of the regime or is directed asainst the territorial integrity
of the State.

d) an obscene publication which is obviously offensive to public decency, in the cases stipulated by law.

Article 16, Paragraph 2 Education constitutes a basic mission for the State and shall aim at the moral, intellectual,
professionat and physical training of Greeks, the development of national and religious consciousness and at their formation
as free and responsible citizens.

Article 21, Paragraph 1 The family, being the comerstone of the preservation and the advancement of the Nation,
as well as marriage, motherhood and childhood, shall be under the protection of the State.
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Article 110, Paragraph 1 The provisions of the Constitution shall be subject to revision with the exception of those
which determine the form of government as a Parliamentary Republic and those of articles 2 paragraph 1, 4 paragraphs 1, 4
and 7, 5 paragraphs 1 and 3, 13 paragraph 1, and 26.

(F: https://codices.coe.int/cedices/documents/constitution/B6380258-ECD7-4BB2-845A-
BAD2A99FB3032lang=eng#af038d28e -857d-4536-31cc-08dc0d35b46c)

" European Convention on Human Rights

Article 9 Freedom of thought, conscience and religion

1. Everyone has the right to freedom of thought, conscience and religion; this right includes freedom to change
his religion or betief and freedom, either alone or in community with others and in public or private, to manifest his religion
or belief, In worship, teaching, practice and cbservance,

2. Freedom to manifest one’s religion or beliefs shall be subject only to such limitations as are prescribed by law
and are necessary in a demacratic soclety in the interests of public safety, for the pratection of public order, health or
morals, or for the protection of the rights and freedoms of others.

Article 14 Prohibition of discrimination

The enjoyment of the rights and freedoms set forth in this Convention shall be secured without discrimination on
any ground such as sex, race, colour, language, religion, political or other opinion, national or social origin, association with
a national minority, property, birth or other status.

(P https://www.echr.coe.int/documents/d/echr/convention_ENG)

< protocol 1 to the European Convention for the Protection of Human Rights and Fundamental Freedoms

Article 2 - Right to education
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' CHARTER OF FUNDAMENTAL RIGHTS AND FREEDOMS - RESOLUTION of the Presidium of the Czech National
Councit of 16 December 1992 on the declaration of the CHARTER OF FUNDAMENTAL RIGHTS AND FREEDOMS as a part
of the constitutional order of the Czech Republic

Article 1 All people are free and equal in their dignity and rights. Their fundamental rights and freedoms are
inherent, inalienable, non-prescriptible, and irrepealable,

Article 3 (1) Everycne is guaranteed the enjoyment of her fundamental rights and basic freedoms without regard
to gender, race, colour of skin, language, faith and religion, political or other conviction, national or social origin, membership
in a national or ethnic minority, property, birth, or other status

Article 28 Employees have the right to fair remuneration for their work and to satisfactory work conditions. Detaited

provisions shall be set by law.
(i ; https:/Anvww.refworld.org/lesal/legislation/natlegbod/1991/en/19613)
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CZE-2024-3-003

a) Czech Republic b) Cour constitutionnelle <) plenum d) 20/11/2024 e) PL US
16/24 f) Salary discrimination against female judges on maternity and parental
leave ¢) https://nalus.usoud.cz:443/Search/GetText.aspx?sz=Pl-16-24 1 h) Codices
{Czech)

Headnotes

Section 31.5 of Act no. 236/1995 Coll., on the salary and other benefits related to the
performance of the duties of public officials and certain state bodies and judges and
Members of the European Parliament, in its part which reads "which does not include the
periods referred to in paragraph 4", in the case of maternity and parental leave, does not
stand up to the proportionality test, since it does not pursue a legitimate aim (or pursues it
selectively only for certain persons on the basis of an arbitrary criterion), thereby is contrary

to the prohibition of discrimination under Article 3.1 of the Charter of Fundamental Rights

and Freedoms in conjunction with Article 28 of the Charter,
Summary

I. The District Court submitted a petition to the Constitutional Court to annul part of the
provision of Section 31.5 of Act no. 236/1995 Coll. The petition arose out of proceedings
before the District Court, where a judge of an ordinary court brought an action against the
Czech Republic seeking back pay of her salary for November and December 2023, According
to the contested provision, the time spent on maternity and parental leave does not count
towards the three years of service as a judge, which is conditional on promotion to the third
salary coefficient. However, for those who start to practice law as a judge only after more
than eight years of legal experience, maternity and parental leave has no negative effect on
salary increases. According to the District Court, this is an arbitrary act of the legislator. The
contested provision is contrary to the constitutional order of the Czech Republic and
European Union law. Since women in the judiciary take maternity and parental leave as a
matter of principle, the provision discriminates against women and parents at the same time,

without any rational justification.

Il. The Constitutional Court reiterated that the contested provision was introduced into the

legal system at a time when the minimum age for appointment as a judge was 25 years



(currently it is 30 years) and when so-called lateral entries into the judiciary, i.e. entries from

professions outside the judiciary (advocates, etc.), were not regulated by law.

The Constitutional Court stated that under current conditions, the provision typically affects
only women, specifically the group of women who become judges immediately after
reaching the age of 30 and who take maternity and parental leave earlier than after three
years in office. Although that period of experience is then included in their total period of
service, it is no longer included, as a result of the contested provision, in the three years of
actual service required (together with at least eight years of experience, including maternity
and parental leave) to move from the second to the third salary coefficient. Those women,
whose career paths can be regarded as common, cannot therefore avoid the negative effects
of the contested provision. However, this was possible under the original lower age limit for
appointment as a judge. In the past, if women judees were appointed after the age of 25,
they did not have to postpone motherhood and were able to serve for a full three years
before their ninth year of practice. Persons who become judges after eight years of
experience (typically after a lateral' entry from the Bar, but also after longer than usual
practice in the courts before appointment) are not affected by the challenged provision at
all, even if they take maternity and parental leave soon after their appointment. Only the
total length of their legal experience will be decisive for them, in which the period of
maternity and parental leave will be counted, and the length of service as a judge will no

longer affect the coefficient.

The Constitutional Court has generally accepted statutory inequality, but only if it can be
justified on the basis of constitutionally acceptable considerations. Since the difference in
treatment concerns the right to fair remuneration for work, and the inequality is caused by
the 'suspect criterion’ of gender and possibly also age, it was necessary to subject the
contested provision to the three-step proportionality test (the criterion of appropriateness,

the criterion of necessity and the assessment of proportionality in the narrower sense).

The Constitutional Court stated that the contested provision meets the criterion of
appropriateness, as it may contribute to the legitimate aim of ensuring that new judges,
before they become entitled to a higher salary, actually perform the mandate for a certain
period and become thoroughly familiar with the activities performed in court. However, the
contested provision has that effect only on judges whose total period of creditable

experience does not exceed eight years. Those who start the mandate from their ninth year



of practice (typically after "lateral" entry from the Bar, but also after longer than usual legal
practice at a court before appointment) will not be affected by the contested provision at
all, even if they take maternity and parental leave soon after appointment. The foregoing
shows that the legislator did not choose the measure that would be most sensitive to
fundamental rights, since the legitimate aim is pursued selectively only for certain persons
on the basis of an arbitrary criterion, which creates unjustified differences among (female)
judges. The contested provision thus failed the necessity test. For this reason, there was no
longer any need to apply the last step of the test (proportionality test in the narrower

sense).

The Constitutional Court concluded that the contested provision was discriminatory, thus
contrary to Article 3.1 of the Charter in conjunction with Article 28 of the Charter (the right to

fair remuneration for work). The Constitutional Court therefore annulled the provision.

(Source: https://codices.coe.int/codices/documents/precis/C8923A1D-CFA0-41DC-FD14-
08DD3170E66F)
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