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® The Constitution of Taiwan (Republic of China) 1947
Article 11 The people shall have freedom of speech, teaching, writing, and publication
Article 23 All the freedoms and rights enumerated in the preceding articles shall not be restricted
by law except such as may be necessary to prevent infringement upon the freedoms of others, to avert
an imminent danger, to maintain social order, or to promote public welfare
(https://www.constituteproject.org/constitution/Taiwan_2005.pdf)
® The Criminal Code of Taiwan {(Republic of China) 1935
Article 310 A person who points out or disseminates a fact which will injure the reputation of
another for purpose that it be communicated to the pubic commits the offense of slander and shall be
sentenced to imprisonment for not more than one year, short-term imprisonment, or a fine of not more
than fifteen thousand dollars
A person who by circulating a writing or drawing commits an offense specified in
the preceding paragraph shall be sentenced to imprisonment for not more than two years, short-term
imprisonment, or a fine of not more than thirty thousand dollars
A person who can prove the truth of the defamatory fact shall not be punished
for the offense of defamation unless the fact concerns private life and is of no public concern
Article 311 A person who makes a statement with bona-fide intent under one of the following
circumstances shall not be punished:
1. Self-defense, self-justification, or the protection of legal interest
2. A report made by a public official in his official capacity
3. Fair comment on a fact subject to public criticism
4. Fair report on the proceedings of a national or local assembly, court, or a public meeting
(https://www.warnathgroup.com/wp-content/uploads/2022/07/Criminal-Code-of-the-Republic-of-
China-Article-Content-Laws-Regulations-Database-of-The-Republic-of-China-Taiwan.pdf)
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TPE-2000-X-002

a) Taiwan/"Teipei chinois" b) Taiwan Constitutional Court <¢) En
banc d) 07/07/2000 e) 509 f) Defamation
Case ¢ https://cons.judicial.gov.tw/en/docdata.aspx?fid=100&d=310690 h) CODICES
(English, Traditional Chinese)} Codices (English, Chinese)

Keywords of the Systematic Thesaurus

3.16 - General Principles - Proportionality
5.3.21 - Fundamental Rights - Civil and political rights - Freedom of expression
Keywords of the alphabetical index

Actual malice / Right to know / Media workers / Mens rea

Headnotes

Article 310.1 and 310.2 of the Criminal Code (hereinafter, the “Code”), which criminalize
defamation, do not infringe on people’s right to speech. The first sentence of Article 310.3 of
the Code, which provides that the perpetrator shall not be punished if the statement is true,
does not infringe on people’s freedom of speech. Article 311 of the Code, which provides that a
person who makes a statement with bona-fide intent under certain circumstances shall not be

punished, does not raise any issue of constitutionality.

Summary

I. In 1998, an NGO, the Judicial Reform Foundation, issued evaluation forms for judges
to approximately 2,300 lawyers registered in Taipei. The evaluation results were announced in
the same year, revealing that six judges scored beltow sixty points. One of the six judges
contended that the Judicial Reform Foundation committed defamation and filed a suit.
However, the judge who reviewed this case {not any one of the six judges) questioned whether
defamation should be decriminalised. Even if not, it should only punish those who fabricate
facts. Consequently, the judge petitioned the Constitutional Court for constitutional
interpretation.

The other petitioners in this case are journalists from the magazine. They reported that
a newly appointed Minister of Transportation and Communication used public funds to decorate
private houses and they commented on it. Subsequently, they were sued by the Minister for

defamation and found suilty by the court. They contended that Article 310 and 311 of the Code

el



The first sentence of Article 310.3 of the Code provides that a person who can prove the
truth of the defamatory fact shall not be punished for the offense of defamation.
The Constitutional Court explained the provision stating that the perpetrator may not be guilty
as long as the statement is true. However, it does not mean that the perpetrator has to prove
the statement is true. Instead, if the perpetrator has reasonable grounds to believe that
the statement is true based on the evidence he or she submits, the perpetrator cannot be held
liable for defamation. Further, the provision does not exempt a public prosecutor or private
prosecutor from carrying the burden of proof under criminal procedure to show that the
perpetrator has the requisite mens rea to damage ancther person’s reputation, nor does it
exempt the court from its obligation of discovering the truth. Therefore, the provision does not
violate people’s freedom of speech. Article 311 of the Code provides that a person who makes
a statement with bona-fide intent under certain circumstances shall not be punished.
The Constitutional Court stated that the provision specifies affirmative legal defenses against
defamation to protect freedom of speech with goodwill, and it does not raise any issue of
constitutionality. As for whether these affirmative defenses can be proved, it is the duty of
presiding courts and is beyond the scope of this decision. Ill. Among fifteen Justices, two Justices

individually issued two concurring Opinions.

Complementary information

Legal norms referred to: - Articles 11 and 23 of the Constitution.
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a) Ecuador b) Constitutional  Court ¢} En banc d) 12/08/2020 e) 897-11-
JP/20 f) Minimal guarantees in the process to recognition of the refugee
status g) Boletin Jurisprudencial, September 2020 (Official Gazette);
www.corteconstitucional.gob.ec/index.php/boletines-jurisprudenciales/boletines-

jurisprudenciales-2020/boletinseptiembre2020.html  h) Codices (Spanish)

Keywords of the alphabetical index

Asylum, Seeker, refoulement / Asylum, Seeker, Interview, Right to an interpreter / Human
mobility, Rights, Protection

Headnotes

Officers in charge of an asylum request process and members of the judiciary that deal with
human mobility rights must apply international human rights standards in order to avoid that
asylum seekers stay helpless and find their requests rejected without further analysis of the

threats to their rights.

Summary

. On 13 December 2011, the Second Selection Chamber of the Constitutional Court
selected case no. 897-11-JP to develop mandatory case law and passed it to the revision
chamber. The Constitutional Court has the faculty to select cases to develop binding case
law. Hence, in application of that faculty, the Constitutional Court selected the case of a

person of Nigerian nationality in a human mobility situation.

The ruling is a product of the capacity of the Constitutional Court to review constitutional
sentences adopted on constitutional matters by the judiciary. In these reviews, the Court
can confirm or revoke rulings of the judiciary, award full damages and develop binding case
law. The court has this opportunity to protect fundamental rights through the revision

process.

The parents of this person were assassinated by an extremist armed group in Nigeria and the
person requested to be recognised as a refugee in Ecuador. In the interview for the
assessment of the request there was no interpreter and the officer conducting the interview

served as a translator in English, although the native language of the person in the "mobility



situation” was not the one in which the interview was conducted. Because of the lack of
effective communication, the migration authorities determined that the applicant did not
need international protection from Ecuador. Furthermore, the migration authorities
considered that an internal relocation in the country of origin was possible and that this
person could obtain international protection from a country in which the person had stayed
before. Considering all this, the migration authorities rejected the refugee’s application, and
allowed a thirty-day legal stay in Ecuador. The Nigerian person submitted a "protection
action" claiming that during the asylum and refugee requests, his rights to asylum, refuge,
personal integrity, non-refoulement, life, equality, non-discrimination, due process and legal
security were violated. The judicial authorities rejected the claim in two instances arguing
that the administrative litication was an appropriate and effective way to protect the argued
requests. The judicial authorities did not examine the violation of rights. The judges

intervening in this procedure did not adequately resolve the alleged rights violations.

IIl. The Constitutional Court resolved that the violations of constitutional rights derived from
the lack of a qualified interpreter during the asylum interview and that there was no
protection by the judiciary in two instances of protection action. The Court proceeded with
a conventionality control of the main international treaties regarding human mobility.
Foremost, the Court determined that in an asylum request process, not having a qualified
interpreter that is able to detail the story of the asylum seeker and the fact that the
resolutions issued in that process are not translated to a language that the seeker can
understand, violated the right to due process. Considering the Inter American Court of
Human Rights in the case Familia Pacheco Tineo v. Bolivia, the Constitutional Court
examined the differences between the interviewer and interpreter according to the
guidelines given by the United Nations High Commissioner for Refugees and determined that
it is of uttermost significance to establish appropriate communication and that the

interpreter must take into account the diversity, gender, age and culture of the person.

The Constitutional Court found that the right to request asylum was violated considering
that although it is not mandatory to recognise a person as a refugee, the state is obliged to
process all requests observing and complying to due process guarantees contained in the
Constitution and international human rights conventions. The Court determined that the
non-refoulement principle and right is significant to protect the rights to life, to physical

integrity and freedom. The lack of information about the migratory movement of the person

11



came as a result of the ministry of international affairs and the ministry of government not
having facilitated the Court’s further investigation into the violation of the non-refoulement
right. Thus, the Court could not provide an adequate compensation to the person according
to the rights violated. The Court found that the judges of the lower instances who rejected
the action of protection wrongly referred the case to another procedure without considering

the possible violations to rights.

The reparatory measures ordered in the ruling seek that the officers in charge of an asylum
request process and the members of the judiciary that deal with human mobility rights
apply international human rights standards in order to avoid that future asylum seekers stay
helpless and their requests rejected without further analysis of the threats to their rights.
This ruling provided a crucial basis for the setting of international standards in asylum and
refugee procedures and public policies around the subject. All nine constitutional judges

decided unanimously on this case.

HRH N R KRR HRA R R R RAHE

(Source: https://codices.coe.int/codices/results/precis/69B0E18B-7F82-41EA-3F69-08DC2250C818)
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® The Constitution of the Republic of Serbia 2006

Article 34 Legal Certainty In Criminal Law

4. No persen may be prosecuted or sentenced for a criminal offence for which he has been acquitted or convicted
by a final judgement, for which the charges have been rejected or criminal proceedings dismissed by final judgement, nor
may court ruling be altered to the detriment of a person charged with criminal offence by extraordinary legal remedy. The
same prohibitions shall be applicable to all other proceedings conducted for any other act punishable by Law.

Article 168 Assessment of Constitutionality and Legality

5. The Constitutional Court may assess the compliance of the law and other general acts with the Constitution,
compliance of general acts with the law, even when they ceased to be effective, if the proceeding of assessing the
constitutionality has been instituted within no more than six months since they ceased to be effective.

Article 202 Derogation from Human and Minority Rights in the State of Emergency and War

4. Measures providing for derogation shall by no means be permitted in terms of the rights guaranteed pursuant to
Articles 23, 24, 25, 26, 28, 32, 34, 37, 38, 43, 45, 47, 49, 62, 63, 64 and 78 of the Censtitution.

(#an - hitps:/Awww.paragraf.ss/propisi/constitution-of-the-republic-of-serbia.html}
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* Protocol No. T to the Convention for the Protection of Human Rights and Fundamental Freedoms (ETS No. £17)

Article 4

1 No one shall be liable to be tried or punished again in criminal proceedings under the jurisdiction of the same
State for an offence for which he has already been finally acquitted or convicted in accordance with the law and penal
procedure of that State.

2 The provisions of the preceding paragraph shall not prevent the reopening of the case in accordance with the
law and penal procedure of the State concerned, if there is evidence of new or newly discovered facts, or if there has been
a fundamental defect in the previous proceedings, which could affect the outcome of the case.

3 No derogation from this Article shall be made under Article 15 of the Convention.

(s

https://codices.coe.int/codices/documents/constitution/740CBCOD-C84D-4C35-8785- 3C586 5CF1A057lang=eng#fat86 1 dedc-ebd3-48el-
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SRB-2020-3-003

a) Serbia b) Constitutional Court ¢ d) 17/09/2020 e) [Uo-45/2020 f) g) Sluzbeni glasnik
Republike Srbije (Official Gazette), 126/2020 h) Codices (Serbian)

Headnotes

The rights regarding legal certainty in criminal law, included in Article 34 of the Constitution are non-
derceable rights.

Summary

. Several initiatives were submitted to the Constitutional Court challenging the constitutionality and
legality of the Decree on Measures during a State of Emergency (Official Gazette, nos. 31/20, 36/20, 38/20,
39/20, 43/20, 47/20, 49/20, 53/20, 56/20, 57/20, 58/20 and 60/20), the Order on Restriction and
Prohibition of Movement of Persons on the Territory of the Republic of Serbia (Official Gazette, nos.
34/20, 39/20, 40/20, 46/20 and 50/20) (hereinafter, the "Order") and the Decree on Misdermneanour for
Viclation of the Order of the Minister of the Interior on Restriction and Prohibition of Movement of

Persons on the Territory of the Republic of Serbia (Official Gazette, no. 39/20) (hereinafter, the "Decree”).

As during the proceedings before the Constitutional Court all disputed acts ceased to be valid, the

Constitutional Court, on the basis of Article 1685 of the Constitution, assessed their constitutionality and
legality at the time of their validity.

Il. The Constitutional Court stated that the challenged Article 2 of the Decree and Articles da.6, 4¢.6 and
4d.2 of the Decree on Measures during a State of Emergency, provided that for certain prescribed
misdemeanours due {o non-compliance with the prohibition of movement, misdemeanour proceedings
may be initlated and completed. This was even the case in the event that criminal proceedings have
been initiated or are in progress for a criminal offence that includes the features of that misdemeanour,
notwithstanding the prohibition from Article 8.3 of the Law on Misdemeanours, in relation to the violation

of the constitutional principle ne bis in idem.

The Constitutional Court noted that this principle is contained in the Constitution, as well as in the
Criminal Procedure Code and the Law on Misdemeanours. Article 34.4 of the Constitution prescribes that
no one may be prosecuted or punished for a criminal offence for which he has heen acquitted or
convicted by a final judgment or for which the charge has been rejected or the proceedings are
terminated by a final decision. Article 34.4 of the Constitution further states that a court decision may not
be altered to the detriment of the defendant by extracrdinary legal remedy. The same prohibitions shall

be applicable to all other proceedings conducted for any other act punishable by law. This means that

Article 34.4 of the Constitution applies to misdemeanours, but also to other criminal offences.
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Article 4.1 of the Criminal Procedure Code prescribes that no one may be prosecuted for a criminal
offence for which he or she has been acquitted or convicted by a final court decisicn, or for which the

charge has been rejected or the proceedings have been terminated by a final decision.

Article 8.1 of the Law on Misdemeanours stipulates that no one may be tried again, nor may a
misdemeanour sanction be imposed on him or her again, for a misdemeanour which has been finalised in

accordance with the law,

According to Article 14.7 of the International Covenant on Civil and Political Rights (hereinafter, the
"ICCPR"), no cne shall be liable to be fried or punished again for an offence for which he or she has
already been finally convicted or acquitted in accordance with the law and penal procedure of each

country.

The Constitutional Court held that the same provision, as in the ICCPR, is contained in Article 4 Protocol 7

ECHR, but with the possibility of reopening criminal proceedings in accordance with national taw.

In its case-law so far, the Constituticnal Court already took note of the case-law of the European Court of
Human Rights regarding Article 4 Protocol 7 ECHR (see Constitutional Court decision Uz-3312/2016 of 5
April 2018).

The Constitutional Court found that the disputed decrees enabled, in addition to the previous possibility
of parallel conducting misdemeanour and criminal proceedings in relation to the same offence, to
derogate from the prohibition contained in Article 8 of the Law on Misdemeanours, which would viclate
the prohibition under Article 34.4 of the Constitufion. It therefore concluded that the impugned
provisions were not in accordance with Article 34.4 of the Constitution, nor with Article 4 Protocol 7 ECHR.

Furthermore, the rights under Article 34 of the Constitution are non-derogable rights, so the disputed
provisions were not in accordance with Article 202.4 of the Constitution.

In a sacond step, the Constitutional Court examined the challenged Article 2 of the Decree on Measures
during a State of Emergency, on possible measures of deviation from human and minority rights
guaranteed by the Constitution, namely temporary restrictions and prohibitions on movement of perscns
in public places and measures of compulsory residence of certain persons or groups infected or
suspected of being infected, with the obligation to report to the competent health institution, until the
suspicion is removed. The Constitutional Court found that the Government only gave competent
ministries a specific operational task, in accordance with the development of the epidemiological
situation and the recommendations of the competent bodies and the health profession, to specify certain
necessary measures and to determine the required scope of measures. The Constitutional Court therefore
found that it is not a matter of "delegating government competencies to state administration bodies" as

stated by some initiators.
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With regard to challenging certain measures prohibiting movement during the state of emergency, first by
the Order of the Minister of the Interior, with the consent of the Minister of Health, and then by the
provisions of Article 1.a, 3.2 and 3.3 of the Decree on Measures during a State of Emergency, the
Constitutional Court indicated that in addition to measures restricting human rights established by the
Constitution, there is also a legal regime of derogation from human rights, which implies the suspension
of certain human rights, which is established In emergency circumstances and is characterised by a

temporary character.

The Constitutional Court found that the prescribed measures prohibiting the movement of certain
categories of persons do not constitute deprivation of liberty, neither according to their purpose nor
according to their content. The purpose of these measures was not to deprive the persons concerned of
their liberty, but to additionally and effectively protect particularly vulnerable persons, such as the
elderly, from the possibility of illness, and in the case of asylum seekers and irregular migrants
accommodated in asylum centres and reception centres, the purpose of the temporary restriction was
both their effective protection and the effective protection of the general population from dangerous

infectious diseases.

(source: https://codices.coe.int/codices/documents/precis/53ACBFAA-95CF-4A2B-412D-08DC225DC81B)
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® The Constitution of Greece

Article 2 (1) Respect and protection of the value of the human being constitute the primary obligations of the State.

Article 5 (1) All persons shall have the right to develop freely their personality and to participate in the social, economic
and political life of the country, inscfar as they do not infringe the rights of others or violate the Constitution and the gcod usages.

(2) All persons living within the Greek territory shall enjoy full protecticn of their life, honour and liberty imespective of
naticnality, rece or languaee and of religious or political beliefs. Exceptions shall be permitted only in cases provided by international
law.

The extradition of aliens prosecuted for their action as freedom-fighters shall be prohibited.

{3} Personal liberty 1s inviclable, No one shall be prosecuted, arrested, imprisoned or otherwise confined except when
and as the law provides,

(4) Individual adrrinistrative measures restrictive of the free movernent or establishment in the country, and of the free
exit and entrance therein of any Greek are prohibited. Restrictive measures of such content may only be imposed as an attendant
penalty by a criminal court ruling, in exceptional cases of emergency and only in order to prevent the commitment of criminal acts,
as specified by law,

(5) All persons have the right to the protection of their health and of their genetic identity. Matters relating to the protection
of every person against biormedical interventions shall be specified by law.

Article 43 (2) The issuance of general regulatory decrees, by virtue of special delegation granted by statute and
within the limits of such delegation, shall be permitted on the proposal of the competent Minister. Delegation for the purpose of
issuing regulatory acts by other administrative organs shall be permitted in cases concerning the regulation of more specific
matters or matters of local interest or of a technical and detailed nature.

( VEETEY https:/Awww. hellenicparliament.gr/UserFiles/f3c70a23-7696-49db-9148-f24clce6a27c8/THE%20CONSTITUTION

%200F9%20GREECE. pdf}
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@ European Convention on Human Rights
Article 8 Right to respect for private and family life
1. Everyone has the right to respect for his private and family life, his home and his correspondence.
(Fun: https:/Awww.echr.coeint/documents/d/echr/convention_ENG)
€ Charter of Fundamental Rights
Article 3 Right to the integrity of the person
2. In the fields of medicine and biclogy, the foltowing must be respected in particular:
- the free and informed consent of the person goncerned, according to the procedures laid down by law,
- the prohibition of eugenic practices, in particutar those aiming at the selection of persons,
- the prohibition on making the human body and its parts as such a source of financial gain,
- the prohibition of the reproductive clening of human beings.
(Fan: https://www.eurcparl.europa.eu/charter/pdf/text_en.pdf)
£ Convention for the Protection of Human Rights and Dignity of the Human Being with regard to the
Application of Biology and Medicine (Oviedo Convention} '
Article 5 General rule
An intervention in the health field may only be carried out after the person concerned has given free and informed

consent to it,

This person shall beforehand be given appropriate information as to the purpose and nature of the intervention as

well as on its cansequences and risks.
The person concerned may freely withdraw consent at any time.
(Fa1: hitps:/rm.coe.int/168007cf98)
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Headnotes

A decision to impose mandatory anti-covid vaccination of the officers in uniform in order to
serve cannot be considered as contrary to the principles of proportionality and of equality where
it provides the choice to be vaccinated or not, and since there is no identity of conditions
between the two categories of vaccinated and unvaccinated staff.

Summary

I. Members of the Special Disaster Management Unit (hereinafter, "SDMU") of the Greek Fire
Brigade appealed to the Council of State with an application to quash and a separate application
to take interim measures against a decision of the Chief of the Fire Brigade announcing the
following: "In the framework set by the need to restrict and combat the COVID pandemic and to
safeguard the special working conditions and the security of the uninterrupted entrepreneurial
function and interference of the SDMU nationwide, it is deemed necessary to vaccinate everyone
in uniform serving in the SDMU. Following notification of this announcement, only vaccinated
officers will mandatorily serve. The SDMU officers who will have not or wili not schedule their
vaccination, will be given a time frame to schedule their vaccination until the 11 June 2021. In
the opposite event, a replacement procedure by vaccinated officers will be initiated.’

Il. The Council of State Suspension Committee rejected the application to stay the execution of
the said decision of the Chief of the SDMU on the following grounds: Notwithstanding the
question whether the challenged decision can be considered as an enforceable administrative
act and namely a regulatory act, in which case it would be subjected to the jurisdiction of the
Council of State, or as a general act addressed individually to all members of the SDMU, in which
case the Court of Appeal would have jurisdiction to try the case, the Council of State considered
itself competent to decide on the application by taking into account the importance of the issues
in question. The Court ruled that the issuance of the challenged decision was mandated by
cornpelling grounds of public interest which consist in the need to secure the unhindered and
continuous function of the SDMU which requires in turn the complete availability of its staff. The
latter would be seriously impaired if the members of the staff would be contaminated and fall il
with COVID. These imperative grounds of public interest, weighed against the reasons invoked by
the applicants to avoid vaccination, call for the rejection of the application to stay execution of
the challenged decision. In particular, the grounds for annulment put forward by the applicants
are not manifestly well-founded:



a. The challenged decision does not appear to be of a regulatory nature and therefore it is not
manifest that it should be annulled for lack of competence and of proper statutory authorisation
according to Article 43.2 of the Constitution.

b. It is not manifest that the decision contravenes Articles 2.1, 5.1 and 5 of the Constitution, 8.1
ECHR, 3.2 of the Charter of Fundamental Rights and § of the Oviedo Convention (Law
2619/1998), because the relative arguments are based on the factual assumption that the
vaccination is coerced on the staff and that cannot be deduced either from the content of the
challenged decision or from that of the file of the case, since the officers maintain the choice not
to be vaccinated.

¢. The principle of proportionality is not manifestly hurt given the special working conditions of
the SDMU, which are characterized by extreme difficulty, team effort, physical contact and
increased mobility of the rescue units, which require the highest possible protection of the health
of the officers and of the people at large from the danger of contracting COVID disease. In view
of the above, it cannot be considered that the measure taken by the challenged decision is
evidently inappropriate or disproportionate to the serving of the aforementioned goals in the
public interest.

d. The equality principle among the members of staff is not manifestly hurt either, because,
irrespective of the manner of COVID transmission among vaccinated and non-vaccinated
officers, there is no identity of conditions between the two categories of staff, considering the
adverse consequences that non-vaccination may have on the proper function of the SMDU.

e. Finally, it is not evident that the equality principle is hurt on the grounds that the individual
medical conditions of each officer is not taken into account when ordered to be vaccinated,
since these particular issues may be examined by the competent organs and ultimately by the
courts, after the relevant administrative acts altering the employment status of {non} vaccinated
officers are issued.
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® European Convention on Human Rights
ARTICLE 2 Right to life
1. Everyone's right to life shall be protected by law. Ne one
shall be deprived of his life intentionally save in the execution of a sentence of a court following his conviction of a crime
for which this penalty is provided by law.
2, Deprivation of life shall not be regarded as inflicted in
contravention of this Article when it results from the use of force which is no more than absolutely necessary:
(a) in defence of any person from uniawful violence;
(b) in order to effect a lawful arrest or to prevent the escape of a person lawfully detained;
(c) in action lawfully taken for the purpose of quelling a riot
or insurrection.
ARTICLE 3 Prohibition of torture
No one shall be subjected to torture or to inhuman or degrading treatment or punishment.
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CASELAWcom

Investigation into circumstances of death of protesters lasted 23 years! Violation of the
procedural part of Articles 2 and 3 of the ECHR

& Article 2 @ 14/1272023 18:10 & Print

JUDGMENT

Stefan-Gabriel Mocanu and athers v. Romania 12.12.2023 (app. no. 34323/21 and others}

see here

SUMMARY

The case concerned allegations made by the victims or the heirs of victims of the reprassion of antigavernment protests heald in Bucharest in June
1990 as to the lack of an effective investigation. The Court found that, even after its initial finding of a violation - In its Mocanu and Others v,
Romania judgment of 17 September 2014 - in cannection with an investigation into events that

were of importance to Romanian society, a number of shortcomings and deficiencies had been

noted in the subsequent investigation, which had justified setting aside not anly the prosecutor's

application ta commence proceedings, but also several investigative measures, and had entailed a

breach of the procedural requirements under Articles 2 and 3 of the Convention.

Under Article 46 (binding force and execution of judgments), the Court urged the Romanian State to
take alt necessary measures to ensure that an investigation was conducted that was capable of

premptly and expediently elucidating the circumstances - during the events of 13 to 15 June 1990 -
surrounding the death of the father of applicants Stefan-Gabriel and Maria-Raluca Mocanu and the

il-treatrnent ta which the other applicants had allegedly been subjected.

PROVISIONS

Article 2
Article 3

PRINCIPAL FACTS

The applicants are nine Romanian nationals whao were born between 1949 and 1990, Seven of them

complained that they had been subjected to ill-treatment during the repression of the antigovernment protests held in University Square in
Bucharest in June 1990, after the fall of the communist regime; two of the applicants (Stefan-Gabriel Mocanu and Maria-Raluca Mocanu)
complained of the circumstances surrounding the death of their father (Velicu-Valentin Mocanu)

from a gunshot fired during those same events.

THE DECISION OF THE COURT...

Reminder of the Mecanu and Others v. Romania judgment

The Court pointed out that it had found in its Mocanu and Others v. Romaniza judgment (of

17 September 2014} that the investigation - which, at the time of the maost recent information
available {as of 2 Octoker 2013), had been pending for more than 23 years, and for more than

19 years since the Convention had been ratified by Romania - had been marked by lengthy periods
of inactivity; that there were serious doubts as to the objectivity and impartiality of the
investigations conducted by the military prosecutors; that very few investigative measures had been
carried out in connection with the criminal complaints filed by the individuals assaulted at the State
television headquarters and that the courts had failed to establish the circumstances surrounding
the ill-treatment to which several individuals had allegedly been subjected there; that numerous

shortcomings noted by the national authorities in connection with the investigation had not been

ERLRAT LS ¢ 4o



remedied; and that the authcrities responsible for the investigation had not taken all the measures
reasonably capable of leading to the identification and punishment of those responsible for the

events complained of, which had unfolded from 13 to 15 june 1990.
Articles 2 {right to life} and 3 (prohibition of inhuman or degrading treatment)

As to the investigation conducted prior to the Mocanu and Others judgment, the Court found that
none of the evidence in the present case enabled it to depart from its findings in that judgment.

As to the investigation conducted since the Mocanu and Others judgment, the Court found that it
had not satisfied the requirements of the Convention as it had resulted in the setting-aside of certain
investigative measures and the exclusion of evidence, thereby necessitating - more than 30 years

after the initial investigation had been opened - the opening of a new investigation.

While it agreed with the Government that the present case was undeniably complex, the Court
noted that the investigation inte Velicu-Valentin Mocanu's death was - at the time of the most
recent information available June 2022) - still in the hands of the investigative bodies of the public
prosecutor's office nine years after the Court's 2014 finding as to the ineffectiveness of an
investigation that had lasted upwards of 23 years, and more than 19 years since the Convention had
been ratified by Remania. In the Court’s view, the complexity could not, in itself, justify the length of
the investigations and the manner in which they had been conducted over this extremely long
period of time, The same was true for the applicants in the other applications, who were civil parties

in the same domaestic proceedings.

Consequently, the Court found that there had been shertcomings and deficiencies in the
investigation conducted since the Mocanu and Ozhers judgment, which had impaired its quality and
undermined the authorities’ ability to determine whether the use of force had been Justified in the
circumstances of the case, and to identify and, as appropriate, punish those responsible for the
gvents, In additton, the Court was of the view that the applicants’ interests in participating in the
investigation had not been sufficiently protected. It therefore found that there had been a violaticn

of Articles 2 and 3 of the Convention under their procedural limbs.
Application struck out of the Court’s list

The Court decided to strike Ms Ecaterina Stefoglu’s application out of its list {Article 37 § 1 (¢} of the
Convention) as that.applicant had died and no one had indicated that they wished to continue the

proceedings after her death.

Article 46

The Court chserved that, at the time of the most recent infermaticn available June 2022}, the
investigation was still pending at the level of the military section of the prosecutar’s office at the
High Court of Cassation and Justice. It further noted that investigative measures had been or were

being taken and that the excluded evidence had been or was in the process of being re-examined.

It considerad, however, that especially in view of the importance to Romanian sociaty of knowing

the truth about the events that had unfolded from 13 to 15 June 1990, the Romanian State, under
the supervision of the Committee of Ministers, had to put an end to the situation identified in the
present case and found by the Court t¢ have been in breach of the applicants’ right, together with

that of the many other persons affected, to an effective investigation,

It therefore urged the Romanian State to take all necessary measures (including allocating the
necessary human resources for the proper conduct of the criminal proceedings) to ensure that the
investigation would be capable, in accordance with the procedural requirements of Articles 2 and 3
of the Conventlon, of promptly and expediently elucidating the circumstances - during the events
that had unfolded from 13 to 15 June 1990 - surrounding the death of the father of applicants
stefan-Gahriel and Maria-Raluca Mocanu and the ill-treatment to which the other applicants had
allegedly been subjected, leading, if possible, to the identification and punishment of those

individuals potentially respensible for the cammission of criminal acts.
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Just satisfaction (Article 41)

The Court held that Romania was to pay a total of 115,000 euros (EUR) (EUR 12,500 to six applicants
and EUR 20,000 to two applicants) in respect of non-pecuniary damage.
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* The Constitution of Romania

Article 61 Role and structure

1, Parliament is the supreme representative body of the Romanian people and the sole legislative authority of
the country.

Article 146 Powers

The Constitutional Court shall have the following powers:

a) ..

f) to guard the observance of the procedure for the election of the President of Romania and to confirm the
ballot returns; '

etc.
('?'Lu'l: httpss//www.presidency.ro/en/the-constitution-of-romania)
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© The European Convention on Human Rights

Article 6 Right to a fair trial

1, In the determination of his civil rights and obligations or of any criminal charge against him, everyone is entitled
to a fair and public hearing within a reasonable time by an independent and impartial tribunal established by law. Judgment
shall be pronounced publicly but the press and public may be excluded from all or part of the trial in the interests of
morals, public order or national security in a demacratic society, where the interests of juveniles or the protection of the
private life of the parties so require, or to the extent strictly necessary in the opinion of the court in special drcumstances
where publicity would prejudice the interests of justice.

2. Everyone charged with a criminal offence shall be presumed innocent until proved guilty according to law.

3, Everyone charged with a criminal offence has the following minimum rights:

{a) to be informed promptly, in a language which he understands and in detail, of the nature and cause of the
accusation against him;

(b) to have adequate time and facilities for the preparation of his defence;

(©) to defend himself in persen or through legal assistance of his own choosing or, if he has not sufficient means
to pay for legal assistance, to be given it free when the interests of justice so require;

(d) to examine or have examined witnesses against him and to obtain the attendance and examination of
witnesses on his behalf under the same conditions as witnesses against him;

(e) to have the free assistance of an interpreter if he cannot understand or speak the language used in court.

Article 10 Freedom of expression

1. Everyone has the right to freedom of expression. This right shall include freedom te hold opinions and to
receive and impart information and ideas without interference by public authority and regardless of frontiers. This Article
shall not prevent States from requiring the licensing of broadcasting, television or cinema enterprises.

2. The exercise of these freedoms, since it carries with it duties and responsibilities, may be subject to such
farmalities, conditions, restrictions or penalties as are prescribed by law and are necessary in a democratic society, in the
interests of national security, territorial integrity or public safety, for the prevention of disorder or crime, for the protection
of health or morals, for the protection of the reputation or rights of others, for preventing the disclosure of information
received in confidence, or for maintaining the authority and impartiality of the judiciary.

Article 11 Freedom of assembly and association

1. Everyone has the right to freedom of peaceful assembly and to freedom of association with others, including
the right to form and to join trade unions for the protection of his interests.

2. No restrictions shall be placed on the exercise of these rights cther than such as are prescribed by law and are
necessary in a democratic society in the interests of national security or public safety, for the prevention of disorder or
erime, for the protection of health or morals or for the protection of the rights and freedoms of others. This Article shall not
prevent the imposition of lawful restrictions on the exercise of these rights by members of the armed forces, of the police
or of the administration of the State.

Article 13 Right to an effective remedy

Everyone whose rights and freedoms as set forth in this Convention are violated shall have an effective remedy
before a national authority notwithstanding that the violation has been committed by persons acting in an official capacity.

(Fan: https:/Avww.echr.coe.int/documents/d/echr/Convention_ENG)
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€ Protocol to the Convention for the Protection of Hurman Rights and Fundamental Freedoms

Article 3 Right to free elections

The High Contracting Parties undertake to hold free elections at reasonable intervals by secret ballot, under
conditions which will ensure the free expression of the opinion of the people in the cheice of the legislature.

(T https://www.echr.coe.int/documents/d/echr/Convention_ENG)
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Annuiment of Romania’s presidential elections by the Constitutiona
the ECHR

€ 1stP -Article 3 & 06/03/2025 19:49 &3 Print

JUDRGMENT

Célin Georgescu v. Romania 06.03.25 (app. ho. 37327/24)

see here

SUMMARY

The case concerns the annulment by the Constitutional Court of Ramania of the presidential

elections of 2024, for which Mr Georgescu was a candidate,

The Court held, in particular, that in the light of the constitutional structure of Romania, there was
no indication that the powers of the President of Romania are such as ta make that office part of the
"legislature” of the respondent State, within the meaning of Article 3 of Protocal No. 1 to the
Convention, guaranteeing the right to free elections. Therefore, it rejected the complaint raised in

that respect.

It also found that Romania had no case to answer under Articles 6 (right to a fair trial), 10 {freedom

of expression), 11 (freedom of assembly and association) and 13 (right to an effective remedy).

PROVISION

Article 3 of the First Additional Protocol

PRINCIPAL FACTS

The applicant, Calin Georgescu, is a Romanian national who was born in 1962 and lives in Mogosoaia

(Romania).

0On 24 November 2024 the first round of the presidential elections taok place in Romania, with the
second round due to have been on 8 December 2024, Mr Georgescu was a candidate and reached

the runoff,

On 6 December 2024 the Constitutional Court of Romania annulled the entire election process
(decision no. 32 of 6 December 2024), unanimously and pursuant to Article 146 (f) of the
Constitution. It held that its role, under Article 146 {f} of the Constitution, was to ensure the
compliance with the procedure for the presidentiz| elections, and it found that, with reference to
declassified informatien from the Supreme Council of National Defence {(Consiliul Suprem de Aparare
a Tarii} concerning State and non-State actors attempts to influence the election, that the electoral
process had been vitiated from the outset. The irregularities discovered had distorted the free

character of the citizens’ vote, had affected the fair and transparent efectoral carmpaign, and had

hitps:/fwww.echrecaselaw.comfenfechr-decisions/annulment-of-romanias-presidential-elections-by-the-constitutional-court-no-violation-of-the -echr/# 13
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violated the rules cancerning its financing. The Constitutional Court ordered that the elections
should be recrganised from the beginning by the Gavernment on a future date. That decisicn was

final.
Romania has since set a new date for the first round of the election: 4 May 2025

THE DECISION OF THE COURT...

Article 3 of Protacol No. 1

The Court reiterated that the obligations impesed on the Contracting States by Article 3 of Protocol
No. 1, according to which member States undertook “to hold free elections ... under conditions
which wlould] ensure the free expression of the opinion of the people in the choice of the
legislature”, did not normally apply to the election of a Head of State, unless it had been established
in the light of the constitutional structure of the State in question that the latter had such powers
that he or she could arguably be considered to be part of the “legislature” - a finding which the

Court had never made in any previous case ta date.

It noted that Article 61 § 1 of the Romanian Constitution, which set out the separation of powers,
provided that Parliament was the sole legistative authority in the country. It further observed from
the provisions of national law that the President of Romania was vested with few powers that could
be construed, to a limited extent, as an institutional interaction with the legisfature, but was not part
of it. For the Court, the President’s power was accessory to the Parliament’s legislative power - such
as signing and temporarily delaying the promulgation of laws passed by the Parliament, but under
strictly limited conditions - and was not a competence pertaining to the proper act of lawmaking, it
had to be construed as being necessary and strictly limited to the system of the inter-institutional

"thecks and balances”, common to most European dernocracies,

Given that it could find no indication that the presidency was part of the “legislature” of Romania,
within the meaning of Article 3 of Protocel No. 1 to the Convention, the Court rejectad this part of

the application as incompatible ratione materiae with the provisions of the Convention.

Articles 6 and 13

The right in this case - to stand for election - was a political right, and not concerned with “civil
rights and obligations”, or the determination of any “criminal charge” as set out in Article 6. That

Article, was thus not applicable in this case,

As Mr Georgescu did not therefore have an "arguable claim” under Article 13, the Court rejected this

part of the application for the same reasen.
Articles 10 and 11

The Court found that Mr Georgescu did not raise any factual or legal arguments in support of his
claim of “political interference” in the electoral process. It therefore rejected this part of the

application as manifestly ill-founded.

Tags: Article 2 Of The First Additional Protocol  Elections President Romania
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