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* The Constitution of Greece

Article 1

1. The form of government of Greece is that of a parliamentary republic.

2. Popular sovereignty is the foundation of governrment.

3. All powers derive from the People and exist for the People and the Nation; they shall be exercised as specified
by the Constitution.

Article 4

1, All Greeks are equal before the law.

2. Greek men and women have equal rights and equal obligations.

3. All persons poessessing the qualifications for citizenship as specified by law are Greek citizens. Withdrawal of Greek
citizenship shall be permitted only in case of voluntary acquisition of another citizenship or of undertaking service contrary
to national interests in a foreign country, under the conditions and precedures more specifically provided by law,
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4, Only Greek citizens shall be eligible for public service, except as otherwise provided by special laws.

5. Greek citizens contribute without distinction to public charges in proportion to their means.

6. Every Greek capable of bearing arms is obliged to contribute to the defence of the Fatherland as provided by law.

7. Titles of nobility or distinction are neither conferred upon nor recognized in Greek citizens.

Article 17

1, Property is under the protection of the State; rights deriving there from, however, may not be exercised contrary
to the public interest.

2. No one shall be deprived of his property except for public benefit which must be duly proven, when and as
specified by statute and always following full compensation corresponding to the value of the expropriated property at the
time of the court hearing on the provisional determination of compensation. In cases in which a request for the final
determination of compensation is made, the value at the time of the court hearing of the request shall be considered.

4, Compensation is determined by the competent courts. Such compensation may also be determined pravisionally
by the court after hearing or summoning the beneficiary, who may be ckbliged, at the discretion of the court, to furnish a
commensurate guarantee in order to collect the cormpensation, as provided by the law.
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a) Greece b) Special Highest Court ¢) d) 25/06/1997 e) 45/97 f) g)
Efimeritha tis Kyverniseos (tefhos tou AED) (Official Gazette), 2/15.09.1997 h)

Headnotes

The Highest Court is competent to rule on a law’s constitutionality even where that law is

not of general scope but deals with an individual case.

When the supreme authority (Council of State, Court of Cassation or Court of Auditors) of
one of the jurisdictions rules on the constitutionality or interpretation of a law, its decision is
not binding on the other supreme authorities when, within their own jurisdiction, these are
required to consider the constitutionality or interpretation of the same law. Only Highest
Court judgments, handed down in the event of conflicting rulings, are binding on all courts

and authorities.

Under the Constitution, everyone has the right to judicial protection and to state his or her
views before the courts in cases affecting his or her rights or interests. The legislature
consequently has the power to lay down rules on the right of appeal and the conduct of
proceedings. Such rules are consistent with the Constitution provided that they are
concerned with the functioning of the judicial system and observe certain limits, to exceed

which would be directly or indirectly to abolish constitutional safeguards.

For the purposes of the right to judicial protection, the former king of Greece, who for
historical reasons does not have a surname, may apply to the courts using his first name
provided that he specifies his identity in the documents in the file. In this case, the term
"former King" is not a title, the use of which is strictly prohibited by the Constitution, but a
statement of the applicant’s identity. The "constitutional instrument” enacted by the
dictatorship in 1968 is not a Constitution, being devoid of democratic legitimacy. After
restoration of the parliamentary system it was repealed ex nunc but the constitutional

draftsmen did not seek to eliminate all consequences of the dictatorship retrospectively.

Under the present republican system laid down in the Constitution in accordance with the
outcome of the referendum that finally decided what was to happen with the former royal

family’s assets, a law giving the former king and royal family property rights over those
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assets is unconstitutional. However, a later law repealing the unconstitutional law is in no

way incompatible with the Constitution.

Summary

In 1992, an Act passed by the parliamentary majority of the time and vigorously resisted by
the opposition (L 2086/92) conferred legislative force on a notarial deed signed by the
former king and the Greek State. Under the provisions of the deed, the state acknowledged
certain property rights of the former king and other members of the royal family. Following
the change of government in 1993, the new majority repealed the provisions retrospectively
(L 2215/94). In two cases, coming under different jurisdictions, the Court of Cassation and the
Council of State ruled on the constitutionality of Act L 2215/94. The Court of Cassation held
it to be unconstitutional, whereas the Council of State found that it complied with the
Constitution. The matter was referred to the Special Highest Court, which is competent to
determine the issue when two such judgments disagree. A majority of the Court found that

Act L 2215/94 was constitutional.

The grounds for the judgment were as follows. In the political history of the Greek State, the
assets of the king and the royal family were treated in legislation as special assets to which
special rules applied. Abolition of the monarchy, which had occurred several times in the
country’s recent history, had been followed in each case by constitutional measures
clarifying the status of those assets. The question of the royal family’s assets was thus a
political matter, the law on which was made at the constitutional level and according to the

political situation.

During the dictatorship, the 1973 decree issued under the 1968 "constitutional instrument"
expropriated the royal family and specified the compensation to be paid to them: royal
assets thus became state property. Between then and the adoption of the 1973 Constitution
no legislation was passed to return the assets to the royal family. When democracy was
restored in 1974 the view was taken that the 1973 expropriation was not irrevocable. After
the fall of the dictatorship, this issue was included in the referendum on the form of
parliamentary system to be adopted: monarchic democracy or republican democracy. The
outcome of the referendum was to determine what happened to the royal family’s assets.
In the referendum, the people voted for a republican system; subsequently, the 1975

Constitution, Article 1 of which defines Greece’s political system as a "parliamentary



Republic', definitively settled the question of the royal family’s assets. The referendum and
Constitution consequently made transfer of those assets to the Greek State irrevocable, and
their return to the king is now prohibited by the Constitution. Act L 2086/92 is therefore

unconstitutional and its retrospective repeal, by Act L 2215/94, contravenes neither the

principle of separation of powers nor Article 17 of the Constitution on the protection of
property.
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Article 9(1) Every person's home is a sanctuary, The private and family life of the individual is inviolable.
No home search shall be made, except when and as specified by law and always in the presence of representatives of the

judicial power,
W htips/Avww hellenicparliament.gr/UserFiles/f3cT0a23-7696-05db-9148-f24dcesa2 Te8/THE%20CONSTITUTIONS 200F %20GREECE. pdf}

™ European Convention on Human Rights

Article 8 Right to respect for private and family Ufe

1. Everyone has the right to respect for his private and family life, his home and his correspondence.

2. There shall be no interference by a public authority with the exercise of this right except such as is in
accordance with the law and is necessary in a democratic society in the interests of national security, public safety or the
ecanomic well-being of the country, for the preventicn of discrder or crime, for the protection of health or morals, or for
the protection of the rights and freedoms of others.

Article 10 Freedom of expression

1. Everyone has the right to freedom of expression. This right shall include freedom to hold opinions and to
receive and impart information and ideas without interference by public authority and regardless of frontiers. This article
shall not prevent States from requiring the licensing of broadcasting, television or cinema enterprises.

2. The exercise of these freedoms, since it carries with it duties and responsibilities, may be subject to such
formalities, conditions, restrictions or penalties as are prescribed by law and are necessary in a democratic society, in the
interests of national security, territorial integrity or public safety, for the prevention of disorder or crime, for the protection
of health or morals, for the protection of the reputation or rights of others, for preventing the disclosure of information
received in confidence, or for maintaining the authority and impartiality of the judiciary.

(Fan : https:/Awww.echr.coe.int/documents/d/echr/convention_ENG}
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CASE ANALYSIS —

Case Summary and Qutcome

The European Court of Human Rights (ECtHR) found that the Greek Courts had violated the applicant TV broadcaster’s freedom of expression
by imposing sanctions on the applicant for the broadcast of a secretly filmed videc of a public official in 2 public place. However, the Court held
that there had been no violation in respect of two further videaos that had been secretly filmed on private premises. The videos showed,
respectively, a parliamentary deputy who was also chairman of the inter-party committee on electronic gambling, entering a gambling arcade
and playing on two machines; a meeting between the deputy and associates of the television host during which the first video was shown to
the deputy; and a meeting between the deputy and the host in the latter’s office. The Greek Supreme court upheld the decision of the National
Radio and Television Council which had fined the applicant 200,000 euros and ordered it to broadcast the Council’s full decision on its main
news, The ECtHR reasoned that in balancing the competing rights of privacy, Article 8, and freedom of expression, Article 10, the Greek courts
had not taken into account the fact that the first video was not recorded on private premises and that the Interference with the official’s
privacy rights under Article 8 was therefore significantly less serious than the interference occasioned by the second two videos where the
Greek courts had struck a fair balance between the competing rights taking into account the way the information was obtained and the
journalistic duties and obligations of the applicant company.,

Facts

On January 24, 2002, the applicant company, owner of the Greek television channel ALPHA, broadcast a TV show named “lungle”, The

program included three videos that had been filmed with a hidden camera that showed: 1) A.C., then a member of the Hellenic Parliament and
chairman of the inter-party committee on electronic gambling, entering a gambling arcade and playing on two machines; 2) a meeting between
A.C. and assaciates of the television host of “Jungle”, M.T, during which the first video was shown to A.C. and 3} a meeting between A.C. and
M.T. in the latter’s office. On 27 January 2002 the videos were shown again during a television show named “Yellow Press” presented by the
same television host,

On May 23, 2002, the National Radio and Television Council held a hearing during which the broadcaster acknowledged the use of a hidden
camera in the videos but argued that this was justified because A.C. was a public figure and nobody would have believed the journalists’
allegations if they had reported on the issue without broadcasting the images. The Councll countered that if anyone was able to use a hidden
camera by claiming that there was an overriding public interest in doing so, then all citizens — especially if they were public figures — would be
exposed to the possibility of being subject to pressure and extortion. The Council ordered the applicant to pay 100,000 euros for each of the
two television shows during which the above-mentioned videos were shown, and to broadcast for three days in a row on its main news show
the content of its decision.

On April 4, 2003, the applicant lodged an application for annulment before the Supreme Administrative Court and, on January 23, the case was
referred to the Plenary Supreme Administrative Court because of its high importance. The Supreme Court found that secretly video-recording a
specific person constituted a violation of the right to persanal image, as protected by Article 9 paragraph 1 of the Greek Constitution and
Article 8 paragraph 1 of the European Convention on Human Rights {ECHR). Therefore, the broadcasting of images gathered by secret means
did not come within the legitimate exercise of the right to inform, because the news has been obtained violating an individual fundamental
right. The Supreme Court dismissed the application for annulment accordingly.

The applicant company applied to the ECtHR alleging, inter alia, a violation of its right to freedom of expression.

Decision Overview

The European Court of Human Rights (ECtHR) had to decide whether the impasition on the applicant company of the fine and the obligation to
broadcast the Council’s decision constituted interference with its freedom of expression, The Court found that the sanctions amounted to
interference which will infringe the Convention unless it satisfies the requirements of paragraph 2 of Article 10, namely, that it was “prescribed
by law”, pursued one or more of the legitimate aims set out in that paragraph, and was “necessary in a democratic society” to achieve those
aims,

hitps:/Hglobalfreedomofexpression.columbia.edu/cases/alpha-doryforiki-v-greece/
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There was no dispute that the interference was prescribed by law nor did the applicant contest that it had pursued the legitimate aim of
protecting the reputation and rights of others, specifically of A.C. The Court then proceeded to consider whether the interference was 1 G
necessary in a democratic soclety which takes into account whether the national courts struck a fair balance between the competing rights. In
this regard, the Court stressed that its role was not to take the place of the national courts, but rather to review whether their decisions were
compatible with the provisions of the Convention and the criteria laid down in the Court’s case-law.

In the present case the Court identified the following criteria as relevant in striking a balance between the competing rights: 1) the contribution
of the report to a debate of public interest; 2) the degree of notoriety of the person affected and the subject of the report; 3} the prior conduct
of the person concerned; 4) the circumstances under which the video was taken, the method of obtaining the information and its veracity; 5)
the content, form and consequences of the broadcast; 6) the severity of the sanction.

The Court considered the report was in the public interest, in particular, because “the widespread use of gambling constituted a debate of
considerable public interest.” [para. 52]. Moreover, the conduct of the deputy was particularly relevant due to his role as chairman of an inter-
party committee on electronic gambling. Regarding the circumstances in which the videos were obtained, the Court stated that the first video
was filmed in a public space in which anyone could have taken a photograph or, as here, filmed a video of the member of the Parliament and
thatit did not interfere with a person’s privacy. However the other two videos were filmed in a private place where the deputy was entitled to
have an expectation of privacy.

In these circumstances, the Court considered that, in respect of the second two videos, the domestic courts had struck a fair balance between
the right to impart information and the right to protect privacy taking into account the way the information was obtained and the journalistic
duties and obligations of the applicant company. However, regarding the first video, the Court found that the Greek authorities did not take
into account the circumstances under which it was obtained in particular that it had not been recorded in private premises and, therefore, that
the interference with A.C's rights under Article 8 was significantly less serious. Indeed, the Strasbourg Court stated that “the domestic
authorities should have included in their assessment the fact that A.C., by entering a gambling arcade, could legitimately have expected his
conduct to have been closely monitored and even recorded on camera, especially in view of the fact that he was a public figure.” [para 78).

The Court therefore concluded that there had been a violation of Article 10 of the Convention in respect of the first video only.
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¥ The Constitution of the Republic of Croatia 2014

Article 14 All persons in the Republic of Croatia shall enjoy rights and freedoms, regardless of race, colour, gender,
language, religion, political or other opinion, national or social origin, property, birth, education, social status or other status.

All persons shall be equal before the law.

Article 18.1 The right to appeal against individual legal acts made in first-instance proceedings by courts or other
authorised bodies shail be guaranteed.

Article 29.1 Everyone shall be entitled to have his/her rights and obligations, or suspicion or accusation of a ¢riminal
offence, decided upon fairly and within a reasonable time by an independent and impartial court established by law.

Article 54,2 Everyone shall be free to choose his/her vocation and occupation, and shall have access to each
workptace and post under equal conditions.

Article 125 The Constitutional Court of the Republic of Croatia:

- shall decide on the compliance of laws with the Constitution;

- shall decide on the compliance of other regulations with the Constitution and laws;

- may decide on the constitutionality of laws and the constitutionality and legality of other regulations which are
no longer valid, provided that less than one year has elapsed from the moment of such cessation until the filing of a request
or a proposal to institute proceedings;

- shall decide on constitutional complaints against individual decisions taken by state bodies, bodies of local and
regional self-government and legal persons vested with public authority where such decisions violate human rights and
fundamental freedoms, as well as the right to local and regional self-government guaranteed by the Constitution of the
Republic of Croatia;

- shall monitor compliance with the Constitution and laws and shall report to the Croatian Parliament on detected
violations thereof;

- shall decide on jurisdictional disputes between the legislative, executive, and judicial branches;

- shall decide, in conformity with the Constitution, on the impeachment of the President of the Republic;

- shall monitar compliance of the platforms and activities of politicat parties with the Constitution and may, in
compliance with the Constitution, ban non-compliant parties;

- shall monitor whether elections and referenda are conducted in compliance with the Constitution and laws and
shall resolve electoral disputes falling outside the jurisdiction of the courts;

- shall perform other duties specified by the Constitution.

{https:/Awww.usud.hr/sites/default/files/dokumenti/The_consolidated text_of_the_Constitution_of_the_Republic_
of_Croatia_as_of _15_January_2014.pdf)
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* The Constitutional Act on the Constitutional Court of the Republic of Croatia 2002

Article 5.1 Judges of the Canstitutional Court shall be elected from among Croatian citizens, jurists with at least
15 years of experience in the legal profession, who have been distinguished by their scientific or professional work or public
activity.

Article 6,4 The competent committee shall perform a public interview with each of the candidates who comply
with the conditions for being elected judee of the Constitutional Court and on the basis of presented data and interview
results shall compose a short list of candidates for judges of the Constitutional Court. As & rule the short list shall include
more candidates than the number of judges of the Constitutional Court who will be elected.

Article 6,5 The competent committee shall submit to the Croatian Parliament, together with its proposal, the lst
of all the candidates who comply with conditions for being elected judge of the Constitutional Court. The proposal of the
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competent committee shall include the reasons showing why the commiitee gave a particular candidate priority over the

other candidates.
{https:/Awww.sabor.hr/sites/default/files/uploads/inline-
files/The%20Constitutional3%20Act%20on%20the320Constit utional %20Court%200f%20the %20Republict 200f%:20Croatia.pdf)

< the Constitutional Act on the Rights of National Minorities 2002

Article 22 (1) In a local or regional self-government unit (hereinafter: self-government unit) where a proportional
representation of minority members is required under the provisions of this Constitutional Law, such minority representation
shall also be secured in the unit's executive body.

(2) Minority representation shall be ensured in government and judiciary bodies in compliance with a special law,
with allowance to be made for the share of a national minority in the total population in the area where a government or a
judiciary body has been formed, as well as for the acquired rights.

(3) The members of national minorities shall be granted the right to representation in the administrative bodies of
setf-government units in compliance with the provisions of a special law regulating local and regional self-government and
with the acquired rights.

(@) In filling the vacancies referred to in paragraphs 2 and 3 of this article, preference under the same conditions
shall be given to the representatives of naticnal minorities,

(https://www.vsrh hr/CustomPages/Static/HRV/Files/Legislation_Constitutional-Law-on-the-Rights-NiM.pdf)
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CRO-2021-3-011

a) Croatia b) Constitutional Court ¢) d) 14/10/2021 e) U-IL4637/2017 f) ¢

www.usud.hr  h) Codices (Croatian)
Headnotes

Provided the conditions for performing the duties of a judge of the Constitutional Court
prescribed by the Constitutional Act on the Constitutional Court are satisfied, the political
will expressed during the vote on the candidates included in the Proposed List of
Candidates (which the parliamentary Committee for Constitution referred to the Croatian
Parliament to elect three Constitutional Court judges) may not be subject to Constitutional

Court review.

There was no infringement of the applicant's constitutional rights, either in the procedure
carried out by the Committee or in the adoption of the impugned Decision by Parliament.
The Committee’s Proposal contained a statement of reasons which clearly showed why the
Committee had given one candidate priority over the other candidates. Also, Parliament,
when discussing the list of the three candidates shortlisted for appointment as judges of the
Constitutional Court, and before proceeding to vote on their appointment, was able to see
the number of votes that the other candidates had received during the voting carried out in

the Committee and whose candidacies were established as valid.
Summary

l. The applicant, who was a candidate for the election of three judges of the Constitutional
Court, filed a constitutional complaint regarding the Decision of the Croatian Parliament on
the election of three judges of the Constitutional Court of the Republic of Croatia of 11
October 2017.

The applicant pointed out that contrary to Article 6.4 of the Constitutional Act on the
Constitutional Court (hereinafter, "CACC"), the list of candidates which the Committee
competent for the Constitution (hereinafter, the "Committee") proposed to the Croatian
Parliament contained exacﬂy the number of candidates that were to be elected as judges of
the Constitutional Court; it did not include more candidates than the number of judges

being elected. Also, the Committee’s Proposal did not include a statement of reasons.
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il. The Constitutional Court recalled that the Decision of the Croatian Parliament on the
election of judges of the Constitutional Court was an act of government and pertained to a
group of acts that are legal-political by nature. The Constitutional Court had expressed its
position on the scope of the review of acts of government in Decision no. U-lII-443/2009 of
30 April 2009. Acts on election or appointment, which do not presume preliminary
compliance with the prescribed conditions of expert or other qualifications to carry out
specific government duties, are subject to a Constitutional Court review only from the
standpoint of the constitutionality and legality of the procedure and of the manner of their
adoption. On the other hand, acts of election or appointment, which presume preliminary
compliance with the conditions of expert or other qualifications to carry out particular
government duties, are subject to Constitutional Court review not only from the standpoint
of the constitutiohality and legality of the procedure and the manner of their adoption, but
also in the part that answers the question of whether the candidate complies with the
conditions prescribed by the Constitution and/or the law to carry out those government or

judicial duties.

The Croatian Parliament Decision on the election of judges of the Constitutional Court
belongs to the second group of acts that are legal-political by nature. Their nature is
determined by Article 125.1 of the Constitution and by Article 5.1 CACC. In the case where

the conditions prescribed by Article 5 CACC are complied with, the political will expressed
during the vote on the candidates included in the Proposed List of Candidates, which, in the
case considered here, the Committee referred to the Croatian Parliament in order to elect

three Constitutional Court judges, may not be subject to Constitutional Court review.

The Constitutional Court considered the applicant’s allegations from the aspect of Article

54.2 ot the Constitution, which prescribes that everyone must have access to each

workplace and post under eqgual conditions.

The constitutional provision on access to each workplace and post "under equal conditions"
implies the principle of the equality or equal treatment of all individuals in exercising their
rights to be employed in suitable workplaces and posts. Therefore, the focus of the

guarantee stated in the second part of Article 54.2 of the Constitution is on equal conditions

that must be ensured for all for a specific workplace or post. Thus, this guarantee should

primarily be considered in conjunction with the provisions of the Constitution that provide
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for the equality of all before the law and prohibit discrimination on any grounds (Article 14.1

and 14.2 of the Constitution).

There is also a procedural aspect to this constitutional guarantee. It is related to those
provisions of the Constitution that in their totality gsuarantee "legal protection”. These are
primarily the provisions that include the right to appeal (Article 18.1 of the Constitution), and

the right of access to justice and other constitutional rights arising from the fundamental

human right to a fair trial (Article 29.1 of the Constitution).

The Court found the applicant’s objection that, contrary to Article 6.4 CACC, the

Committee’s decision in this case contained only three candidates, to be unfounded.

The Constitutional Court emphasised that the reasoning of the Proposat of the Decision on
the election of three judges of the Constitutional Court, which the Committee had
submitted to the Parliament, in addition to the list of the three shortlisted candidates,
included a part stating how many votes each of the candidates whose candidacies were
established as valid had received during the voting procedure carried out in the Committee.
Therefore, the Parliament, when discussing the list of the three shortlisted candidates for
appointment as judges of the Constitutional Court, and before proceeding to vote on the
listed candidates, also had the opportunity to see the number of votes that all other
candidates had received during the voting carried out in the Committee and whose
candidacies had been established as valid. Furthermore, in the meaning of Article 6.4 CACC,
the list of candidates does not necessarily have to contain more candidates than the

number of judges to be elected.

With regard to the applicant’s objection that the Committee’s Proposal was not reasoned,
the Constitutional Court noted that under Article 6.5 CCAC, the Committee’s Proposal has to
contain a statement of reasons clearly showing why the Committee gives a particular

candidate priority over the other candidates.

The Court established that the Committee included in the Proposal sufficient and relevant

reasons for its decision, keeping in mind the following:

- that the Proposal’s statement of reasons was based on data from the documents supplied

by the candidates, and on the outcomes of the public interview;
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- that all eleven candidates whose candidacies had been established as valid and who had

been invited to the public interview were listed in the Proposal’s statement of reasons;

- that the number of votes received by the candidates was established by a public vote of
the members of the Committee, and that the applicant had not received any votes, while

each of the three proposed candidates had received eleven votes; and

- that the Proposal’s statement of reasons included the arguments given by the Committee
for proposing the three candidates for judges of the Constitutional Court, which were based
on the CVs of those three candidates, on data regarding their education, experience in the
legal profession, publication of research and professional papers and their public

engagement.

The applicant contended that he had been discriminated against during the procedure
before the Committee and the Croatian Parliament, which had failed to acknowledge the
statements in his candidature, where he referred to the right of priority of access to
employment for members of national minorities pursuant to Article 22 of the Constitutional
Act on the Rights of National Minorities which, in paragraph 2, lays down that minority
representation must be ensured in government and judiciary bodies. Bearing in mind that
the applicant, as one of eleven candidates, had not received any votes during the public
voting procedure within the Committee, the Constitutional Court did not find it necessary to
consider whether the above provision was applicable to the procedure of electing judges of
the Constitutional Court which is neither a government body nor a judicial body. Therefore,

the Court found his objection of discrimination manifestly unfounded.

The Constitutional Court accordingly established no infringement of the constitutional rights
to which the applicant referred in his constitutional complaint, either in the procedure
carried out by the Committee or in the adoption of the impugned Decision by the Croatian

Parliament.
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(source: https://codices.coe.int/codices/documents/precis/E03F8FD6-0831-4B3A-3B10-
08DC225DC81B)
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® Federal Constitution of the Swiss Confederation

Article 8 Equality before the law

(2) No person may be discriminated against, in particular on grounds of origin, race, gender, age,
language, social position, way of life, religious, ideological, or political convictions, or because of
a physical, mental or psychological disability.

Article 10 Right to life and to personal freedom _

(2) Every person has the right to personal liberty and in particular to physical and mental integrity
and to freedom of movement.

Article 16 Freedom of expression and of information

(1) Freedom of expression and of information is guaranteed.

(2) Every person has the right freely to form, express, and impart their opinions.

(3) Every person has the right freely to receive information to gather it from generally accessible
sources and to disseminate it.

Article 27 Economic freedom

(1) Economic freedom Is guaranteed.

(2) Economic freedom includes in particular the freedom to choose an occupation as well as the
freedom to pursue a private economic activity.

Article 36 Restrictions on fundamental rights

(1) Restrictions on fundamental rights must have a legal basis. Significant restrictions must have
their basis in a federal act. The foregoing does not apply in cases of serious and immediate danger where
no other course of action is possible,

(2) Restrictions on fundamental rights must be justified in the public interest or for the protection
of the fundamental rights of others.

(3) Any restrictions on fundamental rights must be proportionate.

(4) The essence of fundamental rights is sacrosanct.

(T https://www.fedlex.admin.ch/eli/cc/1999/404/en)
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® European Convention on Human Rights

Article 8 Right to respect for private and family life

1. Everyone has the right to respect for his private and family life, his home and his
corraspondence.

2. There shall be no interference by a public authority with the exercise of this right except such
as is in accordance with the law and is necessary in a democratic society in the interests of national
security, public safety or the economic well-being of the country, for the prevention of disorder or crime,
for the protection of health or morals, or for the protection of the rights and freedoms of others.

Article 10 Freedom of expression

1. Everyone has the right to freedom of expression. This right shall include freedom to hold
opinions and to receive and impart information and ideas without interference by public authority and
regardless of frontiers. This Article shall not prevent States from requiring the licensing of broadcasting,
television or cinema enterprises.

2. The exercise of these freedoms, since it carries with it duties and responsibilities, may be
subject to such formalities, conditions, restrictions or penalties as are prescribed by law and are necessary
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in a democratic society, in the interests of national security, territorial integrity or public safety, for the
prevention of disorder or crime, for the protection of health or morals, for the protection of the reputation
or rights of others, for preventing the disclosure of information received in confidence, or for maintaining
the authority and impartiality of the judiciary.

Article 14 Prohibition of discrimination

The enjoyment of the rights and freedoms set forth in this Convention shall be secured without
discrimination on any ground such as sex, race, colour, language, religion, political or other opinion,
national or social origin, association with a national minority, property, birth or other status,

(#n: https://www.echr.coe.int/documents/d/echr/convention_ENG)
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Begging falls within the scope of protection of the fundamental right to personal
freedom and the right to privacy. A partial ban on begging infringes these rights
and must meet the relevant conditions. There is no need in the present context to
return to the case-law according to which begging does not fall within the scope
of protection of freedom of opinion and economic freedom (see recital 4).

The ban on organised begging must be interpreted in accordance with the
Constitution and human rights. The ban on passive begging in parks should be
lifted. Penalising passive begging by means of a fine which, in the event of non-
payment, is converted into a custodial sentence, is permissible only if appropriate
administrative measures have been taken beforehand to mitigate the
consequences of the penalty. For the rest, the regulation adopted, which partially
prohibits begging, is not open to criticism from the point of view of personal
freedom or the protection of privacy (see recital 5).

The ban on begging is not contrary to the right to freedom of movement (see
recital 6).

The partial ban on begging, as a legal provision, does not give rise to indirect
discrimination; when implementing the ban, however, due account must be taken
of the requirements of non-discriminatory application of the law (see recital 7).
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Summary

l. In 2021, the Grand Council of the canton of Basel-Stadt (cantonal parliament)
adopted new regulations on begging. In the light of the Lacatus v. Switzerland
judgment, in which the European Court of Human Rights upheid an appeal against
a general ban on begging in the canton of Geneva, the cantonal legislature of
Basel-Stadt opted for a partial ban. According to Article 9.1 of the cantonal law on
offences, anyone who begs in an organised manner, sends other people to beg or
begs using deceptive or unfair methods is liable to a fine. Article 9.2 of the
cantonal law on offences states that anyone who begs in public or generally
accessible places, thereby disturbing public safety, peace or order, is liable to a
fine. This includes intrusive or aggressive begging, such as in parks, playgrounds
or cemeteries, or within five metres of specific places (such as public transport
stops, cash dispensers or restaurants).

The Democratic Lawyers of Switzerland (JDS) Basel regional group et al lodged a
public law appeal with the Federal Court, seeking the annulment of several
provisions.

I. The Federal Court partially upheld the appeal. It annulled the ban on begging in
parks on the grounds that it was not justified by any overriding public interest.
People visiting parks were sufficiently protected by the ban on intrusive or
aggressive begging.

For the remainder, the Federal Court dismissed the appeal.

It held that the ban on begging constitutes an infringement of personal freedom
and the right to privacy. The Federal Court considered that there is no reason to
reconsider its case law on the relationship between the ban on begging and
freedom of opinion or economic freedom. in its view, the appellants had not
shown that these freedoms afforded them greater protection than that afforded
by personal freedom.

It stated that the provisions at issue - with the exception of the ban on begging in
parks - can be interpreted in accordance with constitutional and treaty law. As far
as organised begging is concerned, mere coordination between beggars is not
enough to constitute an offence. An additional element of illegality is required,
such as deceptive behaviour or the exploitation of others. It stated that there may
also be organised groups that drive away other beggars in order to share out the
available or most profitable places.

It noted that passive begging (not intrusive or aggressive begging) is punishable
by a fine of 50 Swiss francs. In principle, the people concerned have no resources,
so the fine is often simply a step towards deprivation of liberty, which is the real
penalty for breaching a ban on begging. The Federal Court stated that this system
is unacceptable given the destitution and vulnerability of beggars. In order to
punish purely passive begging, the imposition of a fine is only a last resort, when
other more appropriate measures have failed.

The Federal Court also ruled that the ban on begging is compatible with the
Agreement on the Free Movement of Persons.



Finally, it held that the partial ban on begging does not result in indirect
discrimination contrary to Article 8.2 of the Federal Constitution and Article 14

ECHR in conjunction with Article 8 ECHR. Admittedly, the revision of the law was
prompted by the practice of begging by members of the Roma community. That
said, the wording of the law is neutral and the restrictions on begging are aimed at
all beggars. However, the Federal Court pointed out that it will be up to the
enforcement authorities 1o ensure that the new provisions are applied in a non-
discriminatory manner.
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Article 5 [Freedom of expression, arts and sciences]
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(1) Every person shall have the right freely to express and disseminate his opinions in speech,
writing and pictures and to inform himself without hindrance from generally accessible sources. Freedom
of the press and freedom of reporting by means of broadcasts and films shall be guaranteed. There shall

be no censorship.
(ﬁm: https://www.gesetze-im-internet.de/englisch_ge/englisch_gg.html#p0035)
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Headnotes (non-official):

1. The state is not entitled to protection of honour as afforded by fundamental
rights law. It is true that generally state institutions may also enjoy protection from
verbal attacks, given that a minimum level of societal acceptance is indispensable
for them to fulfil their functions. However, protecting state institutions to this effect
must not lead to shielding them from public - possibly even harsh - criticism that is
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particularly protected by the fundamental freedom of expression and that the
state can counter by exercising its right to clearly and unequivocally reject incorrect
representations of facts or discriminatory value judgments.

2.Ifthe purpose of safeguarding a minimum leve! of societal acceptance of a state
institution comes into conflict with the first sentence of Article 5.1 of the Basic Law,
the fundamental freedom of expression must be afforded exceptional weight.
Freedom of expression is the very foundation of the free and democratic order. The
very reason for its existence and the unaltered source of its significance is the
special need to protect criticism of persons in power.

3. The first sentence of Article 5.1 of the Basic Law gives rise to requirernents for
interpreting controversial statements. The linguistic context in which the disputed
statement was made and the accompanying circumstances must be taken into
account. A court will regularly fail to meet the constitutional requirements for
interpreting controversial statements if it limits its interpretation to the text of the
controversial statement,

Summary:

On 25 August 2023, the online news magazine (...) published an article with the
headline ‘Germany pays development aid for Afghanistan again'. The article stated,
among otherthings: 'Since the Taliban seized power in Afghanistan two years ago,
the Federal Government has provided 371 million euros for development aid in
the country. (...)." Shortly after its publication, the applicant posted a short
message linking to this article on the communication platform ‘X'. The post read:

inthe past two years. We are living in a madhouse, in an absolute, complete, total,
historically unique madhouse. What kind of government is this?!’. At the end of his

post, the applicantinserted the web link to the article, whose headline ‘Germany
pays development aid for Afghanistan again’ was displayed below the link.

The Higher Regional Court prohibited the applicant from making the statement

in the past two years', It held that legal persons under public law can claim
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protection under civil law against attacks which unlawfully disparage their public
reputation. According to the Higher Regional Court, legal persons may in any case
assert such protection of honour if the specific statement is likely to seriously
impair them in performing their functions. The Higher Regional Court found this to
be the case here: the applicant's statement risked creating the public impression
that the Federal Government was paying development aid to a terror reqime that
was trampling on the rights of its population. In the Higher Regional Court’s view,
this could sow doubt and diminish trust in the work and proper functioning of the
Federal Government.

The applicant asserts that the order of the Berlin Higher Regional Court violates his
fundamental right to freedom of expression.

The First Chamber of the First Senate of the Federal Constitutional Court held that
the challenged decision viclates the applicant’s fundamental right to freedom of
expression under Article 5.1 of the Basic Law.

The state is not entitled to protection of honour as afforded by fundamental rights
law. In principle, the state must atso tolerate harsh and polemic criticism. it is true
that generally state institutions may also enjoy protection from verbal attacks,
giventhat a minimum level of societal acceptance is indispensable for them to

fulfil their functions. However, protecting state institutions to this effect must not
lead to shielding them from public - possibly even harsh - criticism that is
particularly protected by the fundamential freedom of expression and that the
state can counter by exercising its right to clearly and unequivocally reject incorrect
representations of facts or discriminatory value judgments. The fundamental
freedom of expression is the very foundation of the free and demaocratic order. As
such, this fundamental right must be afforded exceptional weight here, given that
the very reason for its existence and the unaltered source of its significance is the
special need to protect criticism of persons in power.

A prerequisite for any legal assessment of statements is that their meaning has
been correctly understood. While the wording of the statement must always be the
starting point here, it does not conclusively determine its meaning. Rather, the
linguistic context in which the disputed statement was made also determines the
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meaning, as do the accompanying circumstances, insofar as these were
recognisable to the recipients. Courts misjudge the significance and scope of the
freedom of expression if they incorrectly classify a statement as a factual assertion,
profanity (Formalbeleidigung) or calumny (Schméhkritik) in the constitutional
sense, meaning that the statement is not afforded the protection under the
fundamental freedom of expression that is due to non-profane or non-calumnious
value judgments.

Measured against this standard, the decision of the Higher Regional Court violates
the applicant's fundamental right to freedom of expression because it discernibly
misses the point of the statement at issue and fails to recognise it as an expression
of opinion. Given that the applicant included a preview of the news article in his
post, his intention to establish a substantive link between the two stood out from
the perspective of an average reader. If a court assessing the context in which a
controversial statement was made ignores the headline of a news article that the
statement refers to - the content of such headline even being directly perceptible
to any recipient of the statement -, the court fails to meet the constitutional
requirements for interpreting controversial statements. By ignoring the headline
‘Germany pays development aid for Afghanistan again’ reproduced at the end of
the short post, the Berlin Higher Regional Court failed to go beyond considering
the text of the postin isclation when interpreting the meaning of the statement.
Moreover, the court did not consider whether the assumption of a factual assertion
should be ruled out as remote in view of the reproduced headline 'Germany pays
development aid for Afghanistan again’ and whether an average reader would
have assumed that the statement constituted a pointed expression of opinion to
the effect that by paying 'development aid for Afghanistan’ Germany is in fact
paying ‘development aid to the Taliban'.
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