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® The Constitution of Romania 1991 {rev. 2003}

Article 16, [Equality, Public Office]

2. No one is above the law.

Article 38 [Work]

(5) The right to collective labar bargaining and the binding force of collective agreements shall be guarantead,

Article 51, {Observance of Laws] :

The observance of the Constitution, of its supremacy, and of the laws is binding.

Article 58 [Power, Two Chambers]

{1) Parliament is the supreme representative body of the Romanian people and the sole legislative authority of
the Country,

(2) Parliament consists of the Charmber of Deputies and the Senate.

Article 72,

3, Organic law shall regulate:

L. general rutes covering labor relations, trade unions, and social security;

Article 74. [Majority, Emergency Procedure]

(1) Organic laws and resolutions concerning the Standing Orders of each Chamber shall be passed by the majority
vote of its members.

(2} Ordinary laws and resclutions shall be passed by the majority vote of the members present in each Chamber.

(3} On request by the Government or on its own initiative, Parliament may pass bills or legislative proposals under
an emergency procedure, established in accordance with the Standing Orders of each Chamber.

Article 114, [Enabling Law]

{1} Parlizment may pass a spedal law enabling the Govemnment to issue orders in fields outside the scope of organic aws.

(2) The enabling law shall compulscrily establish the field and the date up to which orders can be issued.

(3) If the enabling law so requests, orders shall be submitted to Parliament for approval, according to the legislative
procedure, until expiration of the enabling term. Non-compliance with the term entails discontinuation of effectiveness of

the order.
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{8) In exceptional cases, the Government may adopt emergency orders, which shall come into force only after their
subrnission to Parliament for approval. If Parliament does not sit in a session, it shall obligatorily be convened.

(5) Orders shall be approved or rejected by a law which must also contain the orders that ceased to be effective
in accordance with Paragraph (3).

Article 144 [Powers)

The Constitutional Court shall have the following powers:

a) to adjudicate on the constitutionality of laws, before promulgation, upen notification by the President of
Romania, by the President of either Chamber of Parliament, by the Government, the Supreme Court of Justice, by a number
of at least 50 Deputies or at least 25 Senators, as well as, ex officio, on initiatives to revise the Constitution;

(fhan https+/date.slobalciteuNational DB/docs/ROMI620Censtitution96200f%620Romania%h 201991, %20English)pdlf}
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ROM-1995-5-007

a) Romania b) Constitutional Court ¢ d)  20/06/1995 e)  65/1995
f)  Constitutionality of the Law approving Government emergency Decree no. 1/1995 on
salary increases in 1995 in State-run companies and commercial undertakings in which the
State has a majority holding ¢ Monitorul Oficial al Romaniei (Official Gazette),
129/28.06.1995 h)

Keywords of the alphabetical index

Enabling act, Decree / Government, Emergency decree, Exceptional circumstances,

Interpretation / Salary, Increase / Trade union, Bargaining, Compulsory / Collective

agreement, legally binding
Headnotes

The concept of "exceptional circumstances”, within the meaning of Article 114.4 of the
Constitution, in which the government may pass emergency decrees, must invariably be
interpreted case by case in the light of the reascning behind both the introduction of

provision for the delegation of legislative powers, as enshrined in Article 114, and the

Constitution as a whole.

Moreover, emergency decrees were not affected by the possibility of using all constitutional
means, such as the delegation of legislative powers, or by the fact that the advent of the
exceptional circumstance could have been prevented in time. Such a measure could be
based solely on necessity and the urgent need to address a situation which, given the

exceptional circumstances, required an immediate solution in order to prevent serious harm

to the public interest.

With regard to the right to collective bargaining in the field of industrial relations, the
Constitutional Court pointed out that collective agreements could be concluded only
provided they were in keeping with the law. Although they were a source of law, they could
not take precedence over the law. Collective agreements could therefore be negotiated
only with due regard for existing statutory provisions, including the provisions introduced by

means of the law approving Government emergency Decree no. 1/1995.



Summary

26 senators referred the law approving government emergency Decree no. 1/1995,
conceming salary increases in 1995 in State-run companies and commercial undertakings
with a majority State holding, to the Constitutional Court on the grounds of
unconstitutionality. They considered that the law was contrary to Articles 114.1, 114.2, 114.4,
74, 72 and 38.5 of the Constitution.

Article 114 of the Constitution, which concerns the "delegation of legislative powers", states

that "parliament may pass a special law enabling the government to issue decrees in fields

outside the scope of organic laws."

The first argument put forward was that government emergency Decree no. 1/1995 had
been passed in violation of Article 114.4 of the Constitution, under which the government
may pass such decrees only in exceptional circumstances. It was argued that such decrees
were constitutional only in situations where "objectively speaking, it [had] not been possible
to pass an Enabling Act.. or an Urgent Procedure Act committing the government’,
particularly as parliament was in ordinary session and that "[tlhe problem the government
intended to address by means of the decree [had] been known for a long time and [was]

due to the failings of the economy, which [had] not in any event been remedied by this

means.”

The Constitutional Court considered that the criticisms were ill-founded on the grounds that,
as the Constitution did not specify the content of the concept of “exceptional

circumstances', it must invariably be interpreted in each case.

Exceptional circumstances, within the meaning of Article 114.4 of the Constitution, meant
situations that were not expressly covered by law. Accordingly, if the law had not
introduced a rule specific to an exceptional circumstance, it would be contrary to the
intention of those who drafted it for the existing rules to be applied in the exceptional
circumstances referred to in Article 114.4 of the Constitution. When the public interest was
undermined on account of the abnormal and excessive nature of exceptional circumstances,

the government was therefore justified in intervening by means of an emergency decree

under Article 114.4 of the Constitution.



The Constitutional Court therefore concluded that the emergency decree was not affected
by the fact that it was possible to use all constitutional means, such as the delegation of
legislative powers, or by the fact that the exceptional cdircumstances could have been
prevented in time, as argued in the application referred to the Court, or by the fulfilment of
the requirements of the government's programme, as claimed in the opinion of the Speaker

of the Chamber of Deputies.

In the case of government emergency Decree no. 1/1995, the public interest referred to was
the prevention of the resumption of inflation which, by virtue of its consequences, was
damaging to the general development of society, particularly in financial terms and in terms
of the standard of living of the members of the public most disadvantaged in the current
transition process. These consequences showed that it was in the public interest that they

should be avoided in the exceptional situations mentioned.

The Court likewise considered the second ground unjustified because government
emergency Decree no. 1/1995 and, implicitly, the law approving it did not refer to the
"seneral rules governing industrial relations” mentioned in Article 72.3.1 of the Constitution,
but to certain measures introduced solely for 1995. The decree referred to the introduction
of certain economic criteria for increasing salaries, solely in connection with State-run
companies and commercial undertakings with a majority State holding, so that the law
approving it, being an ordinary law, had been passed with due regard for Article 74 of the
The criticism in the third allegation concerning the unconstitutionality of Article 38.5 of the
Constitution, which guaranteed the right to collective bargaining in industrial relations and
the binding force of collective agreements, was rejected. Collective agreements were a
source of law, but they could not take precedence over the law: otherwise a fundamental
principle of the rule of law, namely the primacy of the law in the regulation of industrial
relations, would be infringed. Article 16.2 of the Constitution stated that nobody was above
the law; Article 51 of the Constitution stated that observance of the law was a fundamental
obligation and, pursuant to Article 581 of the Constitution, parliament was the sole
legislative authority of the country. Collective agreements could therefore be negotiated
only with due regard for existing statutory provisions, including the provisions introduced by

means of the law approving government emergency Decree no. 1/1995.



In the light of the foregoing and pursuant to Articles 385, 74, 114 and 144.a of the
Constitution and Sections 17-20 of Act no. 47/1992, the Constitutional Court held that the
law approving government emergency Decree no. 1/1995 concerning salary increases in 1995

in State-run companies and commercial undertakings with a majority State holding was in

keeping with the Constitution.

(source: https://codices.coe.int/codices/results/precis/454D2310-F5AF-476F-2BD6-08DC225DC818)
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® Constitution of the Slovak Republic

Article 20 (1) Everyone shall have the right o own property. Property rights of atl owners shall be
uniformly construed and equally protected by law. The right of inheritance is guaranteed.

(4) Expropriation or restrictions of right in property may be imposed only to the necessary extent
and in public interest, based on the law and for a valuable consideration.

Article 36 Employees shall have the right to fair and satisfactory conditions of work, The law shall
ensure, in particular:

a) the right to wages for the work performed, sufficient to secure a dignified standard of life,

etc.
(@ https://www.prezident.sk/upload-files/46422.pdf)
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Keywords of the Systematic Thesaurus:
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Fundamental Rights - Econtomic, social and cultural rights - Freedom to work
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= for remuneration.

Keywords of the alphabetical index:

Nurse / Healthcare / Remuneration.

Headnotes:

A law that raises wages of nurses too much and too quickly may be contrary to the right to
praperty of private health care providers.

Summary:

I. In Slovakia, nurses are traditionally low-paid. In 2010, the nurse union asked the
government to resolve this problem; otherwise, it would go out on strike. Then, shortly before
the general elections, not only the coalition majority, but also virtually all the MPs voted to
adopt the Law on Minimum Wages for Nurses (hereinafter, the «Law»). This applied to all
nurses irrespective of public or private sector. The Law raised the wages for all nurses based
on the principle of seniority in service.

The Prosecutor General, on the request of the Chamber of Physicians, challenged the whole
Law before the Constitutional Court. He argued that the Law was contrary to the right of
employees to remuneration which would allow for a decent standard of living. The reason was
that the purpose of the Law, namely to prevent nurses from going abroad, was not a real
threat. He then argued that the Law was conirary to the rule of law (impossible to fulfil it
economically in practice), contrary to the right to protection of property of health-care
providers, and contrary fo the principle of equality because it discriminated against the other
employees in the health sector.

II. The Court decided on the case, first, alluding to the development of western
constitutionalism affer the Lochner era. It also pointed to the decision of the Polish
Constitutional Tribunal in a similar case K 43/01. As far as judicial self-restraint is concerned,
it noted Lon Fuiler’s theory of polycentric questions in constitutional adjudication and the
necessity to support procedural democracy.

Tle Court stated that raising the wages (of nurses) naturally cannot be in breach of the
(subjective) right of employees (nurses) to a renmneration that would provide them a decent
standard of living. On the other hand, this right does not guarantee an optimum wage, but a
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minimum wage. Because this right is not directly applicable, the Court tested it as a public
good in an abstract review. The economic issue could not be unconstitutional as the
Prosecutor General argued, because this impossibility is relative in comparison with pliysical
or legal impossibility. Also, it is not the task of the Court to decide on economic matters
(Cases like Airey v. Ireland mean something different). Moreover the Court divided liealth
care providers into state and non-state, and concluded that it could only protect non-state
ones, because the State may impose upon itself any financial duty. From this point of view,
considering the state as a payer, it is constitutionally irrelevant whether the raising of wages is
economically realistic.

However, although espousing the self-restraint approack, the Court found that the Law did not
pass the third step in the proportionality test (proportionality stricto sensu). The reason is that
the financial burden on private health care providers would be too heavy and immediate in the
health sector with its sophisticated regulations and fixed prices. Hence, the right to property
outbalanced the public interest in raising the wages for nurses. This financial burden was
particularly heavy for small providers (one physician and one older nurse for example), and it
could lead 1o the end of their business. So the unconstitutional issue was not the very idea of
the Law but its quantitative parameters related to time and finances.

In any case, the legislative and executive branches are, according to the Court, in much better
position to consider the economic situation in the health sector, and they bear political and
constitutional responsibility for it.

The Law was not unconstitutional in relation to the rest of the referenced constitutional
norms. It was not discriminatory because there was no conjunction with the right of
employees to remuneration which would provide them a decent standard of living, The reason
was that it guaranteed a general minimum wage and a person’s occupation was not a strictly
prohibited ground for discrimination. The Law also passed the test of a general right to
equality because the particular characteristics of nurses justified their particular wage.

Finally, the Court did not divide the operative part into state and non-state providers because
this division is not practical, as many providers have mixed character.

II1. Four judges dissented. Some of them wanted to stress the importance of equality among
health employees, legal certainty and judicial self-restraint. Two dissenters argued that there
was a possibility of derogating the Law just in favour of non-state providers.
Cross-references:

Polish Constitutional Tribunal;

- Decision no. K 43/01 of 09.09.2002, Bulletin 2003/1 [POL-2003-1-001].
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® Constitution of the Republic of Belarus

Article 13 (2) The State shall grant equal rights to all to conduct economic and other activities,
except for those prohibited by law, and guarantee equal protection and equal conditions for development
of all forms of ownership.

(4) The State shall regulate economic activities in the interests of the individual and society,
and shall ensure the direction and co-ordination of state and private economic activity for social purposes.

(5) The mineral wealth, waters and forests are the exclusive property of the State. The land for
agricultural use is the property of the State.

(6) Law may determine facilities that are in the ownership of the State only, or establish a special
procedure for their transfer to private ownership, or grant the State an exclusive right to conduct certain
types of activity.

etc,

Article 23 (1) Restriction of rights and freedoms of the individual shall be permitted only in
the instances specified by law, in the interests of national security, public order, protection of the morals
and health of the population as well as rights and freedoms of other persons.

Article 34 (1) Citizens of the Republic of Belarus shall be guaranteed the right to receive, store and
disseminate complete, reliable and timely information on the activities of state bodies, on political,
economic, cultural and international life, and on the environmental condition.

Article 55 Protection of the environment and careful treatment of natural resources shall be
the duty of everyone.
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Languages:

Belarusian, Russian, English (franslation by the
Court).

Identification: BLR-2014-1-002

a) Belarus / b) Constitutional Court / ¢) En banc / d)
21.04.2014 / e} D-920/2014 / f) On the conformity of
the Water Code to the Constitution / g) Vesnik
Kanstytucyjnaha Suda Respubliki (Official Digest),
2/2014; www.kc.gov.by / h) CODICES (English,
Belarusian, Russian),

Keywords of the systematic thesaurus:

3.16 General Principles — Proportionality.

5.1.4.2 Fundamental Rights — General questions —
Limits and restriciions ~ General/special clause of
limitation.

5.3.24 Fundamental Rights — Civil and political rights
— Right to information.

5.3.29 Fundamental Rights — Civil and political rights
— Right to participate in public affairs.

5.5.1 Fundamental Rights — Collective rights — Right
to the environment.

Keywords of the alphabetical index:

Environment, protection / Resource, natural, right to
use or exploit / Water, use.

Headnotes:

The publication of information on water objects (e.g.,
rivers, lakes, reservoirs) on the official website of the
Ministry of Nafural Resources and Environmental
Protection contributes to the implementation of a right
to receive information on the state of the
environment. Limitations to the right to water use are
allowed on condition that they are proportionate to the
constitutional aims pursued. The constitutional duty to
protect the environment encourages individuals to
exercise duly their environmental rights directed at
the protection of nature and, thus, ensures the right to
a conducive environment.

Summary:

The Constitutional Court in the exercise of obligatory
preliminary review considered the constitutionality of
the Water Code. Obligatory preliminary review
{i.e., abstract review) is required for any law adopted
by the Parliament before it is signed by the President.

First, the Court observed that constitutional provisions
stipulating that the mineral wealth, waters and forests
are the exclusive property of the State (Article 13.6 of
the Constlitution}, consfitutional requirements for state
supervision over rational utilisation of natural
resources to preserve and restore the environment
(Article 46 of the Constitution) have been developed
in articles of the Water Code aimed at further
strengthening of guarantees of the constitutional right
of everyone to a conducive environment, ensuring
envircnmental safety, public health and compliance
with legislation on the protection and use of waters,

Article 3 of the Water Code establishes the principle
of basin management of river water resources as one
of the basic principles for the protection and use of
waters, These principles also include the priority for
the use of ground waters for drinking needs before
using them otherwise provided by Article 3 of the
Water Code.

In the view of the Constitutional Court these
provisions of the Water Code are directed at the
implementation of the constitutional requirement for
the raticnal use of natural resources.

Second, the Court observed that provisions of the
Water Code set out ecological state (status) classes
of surface water objects (or parts thereof) subject to
the inclusion to the state water cadastre and
publication on the official website of Ministry of
MNatural Resources and Environmental Protection
{Article 6).

The ecological state (status) of surface water objects
(or parts thereof) is classified as excellent, good, fair,
poor Or very poor.

The Court considered that use of the official website of
the Ministry of Natural Resources and Environmental
Protection by individuals and associations gives them
an opportunity to exercise -the right fo access to
environmental information in the field of protection and
use of waters (Article 17 of the Water Code) and
serves as a guarantee for fulfilling the constitutional
right to receive information on the state of the
environment {(Article 34,1 of the Constitution).
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Third, the Court noted that the Constitution enjoins
the Staie to grant equal rights to all to conduct
economic and other activities, except for those
prohibited by law, and to guarantee equal protection
and equal conditions for development of all forms of
ownership {Article 13.2);, to guaraniee to all equal
opportunities for free utilisation of abilities and
property for entreprensurial and other types of
economic activities which are not prohibited by law
(Article 13.4); to regulate economic activities in the
interests of the individual and society, and to ensure
the direction and co-ordination of state and private
economic activity for social purposes {Article 13.5).

These constitutional provisions have been developed
in a number of articles of the Water Code determining
the procedure of water use (terms of special water
use, approval procedure for special water use, efc.).

At the same time the right to walter use can be limited
or terminated in the interests of public benefit and
security, protection of the environment, historical and
cultural values, safeguarding of the rights and
legitimate interests of legal entities and individuals by
the President, Ministry of Naiural Resources and
Environmental Protection or its territorial bodies, and
other state bodies in cases and under the procedures
prescribed by legislative acts {Article 34.1 of the
Water Code).

In particular, the right to water use shall be limited in
case of violation of conditions of water use; failure
to comply with requirements established by
legislative acts concerning the protection and use of
waters, including technical normative legal acts;
failure to comply with conditions established by
lease agreements on surface water objects for fish
farming, etc.

The Constitutional Court noted the appropriateness of
this approach in relation to the implementation of the
right to water use. The approach is consistent with
Article 23.1 of the Constitution allowing the restriction
of rights and liberties in instances specified by law in
the interests of national security, public order,
protection of the morals and health of the population
as well as rights and freedoms of other persons, as
well as it conforms to the principle of proporticnality
as the restrictive measures sel out in the Water Code
are proportionate to the constitutional aims pursued.

Fourth, the Court noted that under the Constitution it
shall be the duty of everyone to protect the
environment {Article 55). The duty is, first of all, of a
moral (ethical) nafure. Being given in the
constitulional legal form it obtains the quality of legal
‘ought’, acquiring the legal meaning of a compulsory
imperative of objective and subjecfive nature ensured

by the State in order to create appropriate conditions
for the realisation of the constitutional right to a
conducive environment.

According to the Constitutional Court's interpretation
of Article 55 of the Constitution implementation of the
duty of every person to protect the environment may
be put into effect directly or indirectly, in various forms
and various methods, including using of legal
methods. With respect to ecological relations the
duty, taking the dominant position as an ethical
requirement (imperative), motivates a person to fulfil
environmental rights aimed at the protection of nature
and, in the meantime, ensuring and guaranteeing the
implementation of the right of everyone to a
conducive environment.

The Court considered that the establishment of
environmental rights by law presumes the
corresponding actions of individuals directed at their
realisation, which imparts to the ethical requirement
the quality of a compulsory legal imperative.

The Court considered that this provision has been
developed and specified in Article 17 of the Water
Code, which enshrines the rights of individuals and
associations in the field of protection and use of
waters, in particular, the right to initiate the conduct of
public environmental review under the established
procedure, the right to take part in activities for the
protection and rational (sustainable) use of water
resources, the right to participate in the work of basin
councils.

Based on the ascertained constitutional legai
meaning of provisions of the Water Code the
Constitutional Court held that its legislative regulation
is aimed at safeguarding the balance of interests
between business entities or those engaged in
activity relating to the exercise of the right to water
use and the interests of an individual and society as a
whole as well as at ensuring to everyone the
opporiunity to exercise the constitutional right to a
conducive environment. The Constitutional Court
accordingly recognised the Water Code as
conforming to the Constitution.

Languages;

Belarusian, Russian, English (translation by the
Court).
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* Constitution of Greece (revised 2019}

Article 20.2 The right of a persen to a prior hearing also applies in any administrative action or measure adopted
at the expense of his rights or interests. ‘

Article 87.1 Justice shall be administered by courts composed of regular judges who shall enjoy functional and
personat independence.

Article 20.5 Promotion to the post of President or Vice-President of the Supreme Administrative Court, of the
Supreme Civil and Criminal Court and of the Court of Audit shall ke effected by presidential decree issued on the proposal
of the Cabinet, by selection from among the members of the respective supreme court, as specified by law. Promotion to
the post of Supreme Civil and Criminal Court Prosecutor shall be effected by similar decree, by selection from among the
members of the Supreme Civil and Criminal Court and Deputy Public Prosecutors of this Court, as specified by law. Promotion
to the post of General Commissioner of the Court of Audit shall be effected by similar decree, by selection from among the
members of the Court of Audit and of the respective General Commission, as specifled by law. Promotion to the post of
General Cornmissioner of administrative courts shall also be effected by similar decree, by selection from among the members
of the respective General Commission and the Prasident Judges of Appeals of the administrative courts, as specified by law.

The tenure of the President of the Supreme Administrative Court, of the Supreme Civil and Criminal Court and of
the Court of Audit, as well as of the Public Prosecutor of the Supreme Civil and Criminal Court and of the General
Commissioners of administrative courts and of the Court of Audit may not exceed four years, even if the magistrate holding
this office has not reached the retirement age. Any period of time which remains until completion of the retirement age,
shall be calculated as actual pensionable service, as spacified by law.

Article 90.6 Decisions or acts in compliance with the provisions of the present article shall not be subject to
remedies before the Supreme Administrative Court.

(Fan:

https://www.hellenicparliament.gr/UserFiles/f3c70a23-7696-49db-9148-f24dce6a2 78/ THE% 20CONSTITUTION%20CF % 20GREECE. pdf}
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¢ Treaty on the European Union

Article 2 The Union is founded on the values of respect for human dignity, freedom, democracy, equality, the rule
of law and respect for hurman rights, including the rights of persons belenging to minerities, These values are common to the
Member States in a society In which pluralism, non-discrimination, telerance, justice, solidarity and equality between women
and men prevail,

Article 19

1. The Court of Justice of the European Union shall include the Court of Justice, the Generat Court and specialised
courts. It shall ensure that in the interpretation and application of the Treaties the law is observed,

Member States shall provide remedies sufficient to ensure effective legal protection in the fields covered by Union law.

2. The Court of Justice shiall consist of one judge from each Member State. It shall be assisted by Advocates-General.

The General Court shall include at least one judge per Member State.

The Judges and the Advocates-General of the Court of Justice and the Judges of the General Court shall be chosen
from perscns whose independence is beyond doubt and who satisfy the conditions set out in Articles 253 and 254 of the
Treaty on the Functioning of the European Union. They shall be appeinted by cornman accord of the governments of the
Member States for six years. Retiring Judges and Advocates-General may be reappoeinted.

3. The Court of Justice of the European Union shall, in accardance with the Treaties:

(a} rule on actions brought by a Member State, an institution or a natural or legal person;

(b} give preliminary rulings, at the request of courts or tribunals of the Member States, on the interpretation of
Union law or the validity of acts adopted by the institutions;

(c) rule in other cases provided for in the Treaties.

(i

https://eur-lex.europa.eu/resource.htmliuri=cellar:2bf1 40bf-a3f8-0ab2-b506-fd7 1826e6da6.0023.02/DOC_18&format=PCF)
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® the Charter of Fundamental Rights of the European Union

Article 47 Right to an effective remedy and to a fair trial

Everyone whose rights and freedoms quaranteed by the law of the Union are violated has the right to an effective
remedy before a tribunal in compliance with the conditions laid down in this Article.

Everyone is entitled to a fair and public hearing within a reasonable time by an independent and impartial tribunal
previously established by law. Everyone shall have the possibility of being advised, defended and represented.

Leeal aid shall be made available to those who lack sufficient resources in so far as such aid is necessary to ensure
effective access to justice.

(Fasn: https://www.europarl.europa.eu/charter/pdf/text_en.pdf)
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GRE-2019-3-001
a) Greece b) Council of State ¢) Plenary d) 01/03/2019 e) 435/2019

Keywords of the alphabetical index

Judge, Promotion / Judge, Administrative role / Judge, Appointment
Headnotes

For the promotion of a judicial officer to the post of General Commissioner of the State of
the Court of Audit, the prior consent of the judicial officer is required. Tacit non-objection by
the proposed candidate constitutes consent. Article 90.5 of the Constitution is interpreted in
conjunction with the other constitutional provisions and with EU law. As long as the
applicant was called to a hearing (interview) before the Conference of the Presidents of the
Parliament, notwithstanding her failure to attend that hearing, the allegation that the

decision for her promotion was taken without her consent is ill-founded.

Summary

The applicant is the Vice-President of the Court of Audit. The applicant challenged by way
of application for judicial review (annulment) the decree of the Head of State by which she
was appointed to the post of General Commissioner of the State of the Court of Audit as
well as the decision of the Cabinet of Ministers by which she was selected to fill this post.
The application for annulment was declared admissible insofar as it was directed against the
first administrative act (presidential decree of her appointment), but inadmissible as regards
the challenge of the second act (decision of the Cabinet on her promotion) which

constitutes a preparatory, non-executory administrative act and thus non-justiciable.

Article 90.5 of the Constitution, both in its wording and its true meaning, sets up the terms
and conditions under which the administrative acts issued under Adicle 90.5 of the

Constitution are rendered non-reviewable according to Article 90.6 _of the Constitution. This
unreviewability of the acts of promotion of judges to the top of the judicial hierarchy, in
sofar as it refers to Article 90.5 of the Constitution, has to do with the fact that the executive
branch of government has, on the basis of the Constitution, the power to decide on
promotions and should thus be interpreted not independently, but rather in conjunction

with other relevant constitutional provisions. Such provisions include the principle of



separation of powers, the life-tenure of judicial functionaries who may only leave their office
upon completion of the relevant age limit, and the principte of judicial independence
established in Article 87.1 of the Consfitution as a necessary consequence of the principle of
separation of powers, so that justices of all ranks can secure access to justice for all citizens
seeking to vindicate their constitutional rights. Furthermore, of Aticle 90.5 of the
Constitution on the promotion of higher judges must be interpreted in conjunction with
Articles 2 and 19 of the European Union Treaty and Article 47 of the Charter of Fundamental
Rights of the European Union. Interpreted in conjunction with all the aforementioned
provisions, Article 90.5 of the Constitution has the meaning that for the promotion to the
post of General Commissioner of State of the Court of Audit, who can originate either from
the General Commission of the Court of Audit or from the judicial branch of the same court,
the prior consent of the selected judicial functionary is required. The reasons are twofold.
Firstly, the tenure of the General Commissioner can not exceed four years even if the
judicial functionary that takes up this post has not reached pension age, which would entail
that the promoted judge would have to leave office earlier than her time. Secondly, in case
the promoted judicial functionary is a member of the judicial branch of the Court of Audit
and not of the General Commission of the same court, her promotion to the post of General

Commissioner would entail that she has to leave the judicial bench.

In this particular case, which is in principle not negative for the judge concerned since it is in
effect a promotion, and irrespective of the general provision of Adicle 20.2 of the
Constitution on the right to a prior hearing, as tacit non-objection of the candidate judge to
the promotion procedure after she has been notified of the official proposal of her
candidacy to the competent organ constitutes ‘consent’. Consequently, the presidential
decree by which a judicial functionary of the Court of Audit is promoted to the post of
General Commissioner of the Court of Audit according to Article 90.5 of the Constitution is
not legal unless it is issued with the prior consent of the promoted judicial functionary.
Therefore the grounds of review contesting the fulfilment of this prior condition of legality
does not fall under the general inadmissibility principle set in Article 90.6 of the
Constitution, but should be examined on the merits.

In the present case the applicant was in fact invited to a hearing (interview) before the
Conference of the Presidents of the Parliament, according to the law governing the

procedure for the promotion of higher judges by the Cabinet. Independent of the fact that

30



the applicant did not appear for the interview and independent of the (non)constitutionality
of the procedure as provided for by law (see decision of the administrative plenum of the
Council of State 2/2010), it was accepted by the Council of State that, in any case, the
applicant was in fact granted by this way the possibility to state her consent or her objection
to her selection as candidate for promotion. Given these facts, the contention that the
presidential decree should be annulled because it was issued without the prior consent of
the applicant and in violation of the principle of a prior hearing was rejected as unfounded.
Furthermore, insofar as the applicant had the possibility to declare her non-consent to the
change of office that her promotion would entail, the contention that the applicant suffered
an adverse change, that is, a restriction of her life tenure and a transfer from the judicial to
the non-judicial branch of the Court of Audit, were also rejected by the Council of State as

unfounded.

{Source: https://codices.coe.int/codices/documents/precis/423F8238-EE1F-4D6A-3BDA-
08DC225DC818)
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® Furopean Convention on Hurnan Rights
Article 8 Right to respect for private and family life
1. Everycne has the right to respect for his private and family life, his home and his correspondence.

2. Thera shall be no interference by a public authority with the exercise of this right except such as is in
accordance with the law and is necessary in a democratic society in the interests of national security, public safety or the
economic well-being of the country, for the prevention of disorder or crime, for the protection of health or morals, or for
the protection of the rights and freedoms of others.
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The state’s refusal to grant an immigrant fegal status, even that of a stateless person, violated his
private life,

B Article 83 ©13/05/2020 96:58 &3 Print

JUDGRMENT

Sudita Keita v. Hungary 12.05.2020 (no. 42321/15)

see here

SUMBMARY

Urnlawful legal situatien and consequences in his private life.

The applicant, of non-native, Somati and Nigerian descent, entered Hungary in 2002, His efforts to determine his legal status were unsuccessful. He was recognized
as a stateless person only in 2017 and only because in 2015 the Constitutional Court declared the Jegal residence in the country as an invalid provision of law that
required as a condition for granting the status of stateless persons, clalming that the claim viclated the abligations of public international law, He camptained about

the profonged difficulties he had in settling his legal situation, with reported adverse effacts on his access to health care, enployment and his right to marry.

The European court found that the domestic authorities did not consider it necessary to inform the applicant of the possibility of applying for citizenship when the
Nigerian authorities rejected his application for recognition of Nigerian citizenship. It also pointed out that, after the decision of the Constitutional Court of

23.02.2015, it took the national courts more than 2.5 years to publish a final decisien in the case of the applicant, finally giving him the status of statejess.

The ECtHR therefore ruled that the State had not complied with its positive obligation to provide an effective and accessible procedure that would allow the
applicant to determine the question of his legal status in Hungary.Vielation of his right to respect for his private life {Article ) and awarded the applicant 8,000 eurcs

as non-pecuniary damage.

PROVISION

Article 8

PRINCIPAL FACTS

The applicant, Michael Sudita Keita, is a stateless person (of Somali and Nigerian descent) who was

born in 1985 and lives in Budapest,

The case concerned the difficuitles in regularising his legal situatien in Hungary over a pericd of

15 years.

Mr Sudita Keita arrived in Hungary in 2002, submitting a request for recognition as a refugee. The

immigration autherities rejected it the same year.

He has continued to live in the country without any legal status, apart frem one period from 2006 to
2008 when he was granted a humanitarian residence permit as an exile becatise he could not be
returned to Somalia while the civil war was ongoing and the Nigerian embassy In Budapest had

refused to recognise him as one of its citizens.

The authorities reviewed his exile status in 2008 and ordered his deportation in 2009, but it was not

enforced.

Ultimately, in 2017, the Hungarian courts recognised him as a stateless person, His request had at
first been refused because he did not meet the requirement under the relevant domestic law of

"tawful stay in the countsy”. That requiremnent was, however, found unconstitutional in 2615,
He submits that he has been living with his Hungarian girlfriend since 2009 and completed a heavymachinery operator training course in 2010.

Relying in particular on Article 8 (right to respect for private and family life} of the European
Convention on Human Rights, Mr Sudita Keita comaglained about the authorities’ protracted
reluctance to regularise his situation, alleging that it had had adverse repercussions on his access to

heaithcare and empleyment and his right to marry.

THE DECISION OF THE COURT...



In view of the nature of the applicant’s complaint and the fact that it is primarily for the domastic authorities to ensure compliance with the relevant Convention
obligation, the Court considers that the principal question to be examinad in the present case is whether, having regard to the clrcumstances as a whole, the
Hungarian autharities, pursuant to Article 8, provided an effective and accessible procedure or a combination of procedures enabling the applicant to haﬁe‘ he

issues of his further stay and status in Hungary determined with due regard 1o his private-life interests.

in this respect, the Court notes that the applicant has been living in Hungary since 2002 with no recognised status in any ather country. He has been living together
with his Hungarian girlfriend since 2009 and has also completed a vocational training course (see paragraph 22 above); thersfore, there can be no doubt that he has

enjoyed privite life in Hungary

The Court observes that the applicant's legai status in Hungary was uncertain between 2002 and 11 Qctober 2017, that is to say, for about fifteen years. Indeed, the
only period when he had a valid, albeit temporary, humanitarian residence permit was between 19 fuly 2006 and 19 fuly 2008. This state of affairs resulted in long
periods when he had no entitlement to healthcare or empioymant in Hungary. It was enly on 11 October 2017 that, by virtue of the Budapast High Court's daciston,
the applicant regained the said entitlement. In these circumstances, the Court accepts that the uncertainty of the applicant’s legal status had adverse repercussions

on his private life
A further important element in the present case is the fact that the applicant is currently stateless ,

The Court considers it Important to note several aspects of the proceedings refated to the applicant’s status in Hungary. It cannot subscribe 10 the Government’s
arguments revolving around the consideration that Article 8 of the Convention cannot be interpreted as requiring the State to grant stateless status to a person. The
applicant's complaint does not cancern the impossibility for him to obtain stateless status as such, but the general impossibility of regularising his status in Hungary
for a fifteen-year-long period. The Court Is therefere not called upon to examine whether the applicant should have been granted stateless status , but rather to

examine whether he had an effective possibility of regularising his status, allowing him to lead a normal private life in Hungary

It was uncontested by the Government that the Nigerian embassy in Budapest had refused to recognise the applicant’s Nigerian citizenship at some time in 2006,
rendering the applicant de facto stateless from that peint in time. The Court observes that the domestic authorities, in disregard of the Government Decree, did not

consider taking any relevant measures to inform the appticant about the possibility of applying for stateless status at that time

Itis alse to be emphasised that, up until the dacision of the Constitutional Court removing the “lawful stay” requirement from section 76(1) of the RRTN Act, it was
practically impossible for the applicant to be recognised as stateless as he did not meet that requirement, Thus, in reality, contrary to the principles flowing from the
1954 UN Convention relating to the Status of Stateless Persons, the applicant, a stateless individual, was required te fulfil requirements which, by virtue of his

status, he was unable to fulfit

The Court also observes that, following the decision of the Constitutional Court of 23 February 2015, it took the domestic courts until 11 October 2017 to reach a

final decision in the applicant's case, ultimately granting him statetess status,

Having regard to the combined effect of the above elements, the Court is not persuaded that, in the particular circumstances of the applicant’s case, the respondent
State complied with its positive obligation to provide an effective and accessible procedure or a combination of procedures enabling the applicant to have the issue

of his status in Hungary determined with due regard to his private-life interests under Article 8 of the Convention.
There has accordingly been a violation of Article & of the Conventicn,

Just satisfaction: 8,000 euros {EUR) for non-pecuniary damage and EUR 4,000 for costs and expenses
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