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1. Everyone has the right to respect for his private and family life, his home and his correspondence.

2. There shall be no interference by a pubtic authority with the exercise of this right except such as is in
accordance with the law and is necessary in a democratic society in the interests of national security, public safety or the
economic well-being of the country, for the prevention of disorder or crime, for the protection of health or morals, or for
the protection of the rights and freedoms of others.

i https://www.echr.coe.int/documents/d/echr/Convention_ENG)
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The prohibition of communication between a mother and her child due|to the risk of her abduction.
B> Article 8 & 17/09/2018 08:50 & Print

JUDGMENT

jansen v. Norway 06.09.2018 {no. 2822/16)

see here

SUMMARY

Mother and child of Roma origins, The child is under the protection of a foster family for protection reasons. Weighing between the right of the mother and child to
communicate and the risk of child abduction by the mother's family. The national courts did not take into account the long-term negative consequences af the lack

of communication with the mother, which could further lead to alienation from the Roma identity. Vielation of the right to family life.
PROVISION
Article 8

PRINCIPAL FACTS

The applicant, Ms B. Jansen, is a Norwegian national who was born in 1992 and lives in Oslo.

The case concerned her camplaint about being denied access to her daughter, who has been taken into care and is in a foster family.
Ms Jansen's daughter, A, was born in 2011. She and the child lived for a short time with her parents, who are Norwegian Roma, until they were thrown out by her

father. Over several manths she moved in and out of a family care centre,

In June 2012 the Child Welfare Service issued an order to place A in an emergency foster home at a secret address. Ms Jansen was given one hour of supervised
contact per week on the grounds of a risk that the child might be abducted. A full care order was issued in December under which Ms Jansen and the child’s father
were allowed supervised contact of one hour, four times a year,

Neither parent was entitled to know A’s whereabouts.

After a challenge to the contact decision by Ms Jansen and A's father, the first-instance court decided that it was in the child's best interests for them to not have

contact rights at all. That decision was upheld on appeal, but the Supreme Court remitted the case in October 2014,

The second set of contact proceedings led the appeal court to uphold its decision on restricting all contact in April 2015 and in July 2015 Ms Jansen was refused

leave to appeal again to the Supreme Court,

The main reason for the courts' restrictions on contact was the danger of A being abducted by Ms Jansen's family, which would be harmful to the child, and the
possibility that the secret address of the foster family would be revealed. They also assessed Ms Jansen's parenting skills and her ability to withstand her viclent and

controlling father. They toak account of the family's Roma background, without finding that 1o be an impediment to restricting contact.
Relying on Article 8 (right to respect far private and family life), Ms Jansen complained about the courts’ refusal to grant her legal rights te have contact with A,

THE DECISION OF THE COURT

Article 8

Based on the assessments of evidence made by the domestic courts, there were indications that there had been a real risk of abduction which emanated
predominantly from the applicant’s father, but was not limited to him. The applicant's father had stabbed a neighbouring couple in the belief that they had helped
the applicant to take the child out of their home; the applicant had been told that her father planned to take her to another country, kill her and take her child; the
child's father had received death threats when he had sought to establish his paternity, and a family member had followed one of the foster parents, possibly as
part of discovering the child's whereabouts, The Court had no basis for finding that the domestic courts had erred in assessing the abduction risk and qualifying it as
"a real risk” in accordance with domestic case-law. The Court also accepted the national autherities’ assessment that the consequences of an abduction would have

heen detrimental for the child’s development as she would again have heen likely to suffer neglect.

Regarding the procedure, after the care order had been issued by the Board, the case had been examined once by the City Court, twice by the High Court, and once
in full by the Supreme Court. In addition, a review had been carried out by the Supreme Court's Appeals Leave Committee. The High Court's bench had been
composed of three professional judges, a lay judge and a psychalogist. Thus, it could not be said that there had been a lack of expert advice. The applicant, with
legal aid counsel, had been allowed to present evidence and give testimeny in the City Court and on both occasians in the High Court. Taking zll this into account,
the demestic decision-making process had been comprehensive and the applicant had been sufficiently involved in it as she had been provided with the requisite
protection of her interests and fully able to present her case.

Privacy - Terms



The national courts had not only assessed the situation of the applicant and her daughter at the moment when she had been taken into ¢areg, but had lollowed up
on later developments, Thus, the High Court had carried out an extensive assessment of the applicant's recent development and situation at that time. Many
different aspects had thus been taken into account in the decision-making process, not only the degree of the risk of abduction, but also tbg' consequengi; if an
abduction were te happen, the child's signs of having suffered negiect, her vulnerability and needs, her interests in knowing her Roma background and culture, and
the effects that contact would have had on the foster parents and the conditions in the foster home. Therefore, there were no grounds for contesting that the

dormnestic authorities had carried out a sufficiently in-depth examination of the case or that the decision had been taken based on what had been censidered to be

in A's best interests.

The High Court had considered that the risk of abduction had not only related to the moment when contact sessions would take place, but also to the danger of the
foster family's home and identity becoming known to the applicant's family. The arganisation of such sessions might therefare have been difficult, and any number
of sessians could have potentially entailed that information about where the child lived was revealed. However, it had never heen foreseen that there would be
rmare than four contact sessions a year, a factor that reduced the risk of A's whereabouts being revealed. Furthermore, the decision complained of had entalled the
danger that family relations between the applicant and her daughter were effectively curtailed. In its decision the High Court had not explicitly mentioned that the
applicant and her daughter had not seen each other for three years. Moreover, the High Court's decision had not focused on reuniting the daughter and her mother
or on preparing for reunification in the near future, but rather on protecting the child from a potential abduction and its conseguences. There was a risk that the
child could completely lose contact with her mether. According to the Ceurt's jurisprudence it was imperative to consider the long-term effects which a permanent
separation of a child from her natural mother might have (mutatis mutandis, Gorglili v. Germany). This was all the more so as the separation of the child from her

mother could alse have led to her alienation from her Roma identity.

In sum, the potential negative fong-term consequences of lasing cantact with her mother and the positive duty to take measures to facilitate family reunification as

soan as reasonably feasible had net been sufficlently welghed in the balancing exercise,
Conclusion: violation (unanimously)
Article 41

EUR 25,000 in respect of non-pecuniary damage(echrcaselaw.com editing).

Tags: Abduction Child Family Foster Family Norway Reunion Roma Vassilis Chirdaris
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® The Constitution of the Republic of Serbia 2006

Article 4 Division of Power

The legal order shall be united.

The organization of government shall be based on the division of power into legislative, executive and Judloal branches.

The relationship between the three branches of government shall be based on mutual checks and balances.
The judicial branch shall be independent.

Article 200 State of Emergency

3

When the survival of the state or its citizens is threatened by a public danger, the National Assembly shall proclaim
the state of emergency.

The decision on the state of emergency shall be effective 90 days at the most. Upen expiry of this period, the
National Assembly may extend the decision on the siate of emergency for another 90 days, by the majority votes of the
total number of deputies.

During the state of emergency, the National Assembly shall convene without any special call for assembly and it
may not be dismissed.

When proclaiming the state of emergency, the National Assembly may prescribe the measures that shall provide
for derogation from human and minority rights guaranteed by the Constitution.

When the National Assembly is not in a position to convene, the decision proclaiming the state of emergency shall
be adopted by the President of the Republic together with the President of the National Assembly and the Prime Minister,
under the same terms as by the National Assembily.

Whan the National Assembly is not in a position to convene, the measures that provide for derogation from human
and minority rights may be prescribed by the Government, in a decree, with the President of the Republic as a co-signatory.

Measures providing for derogation from human and minority rights prescribed by the National Assembly or
Government shall be effective $0 days at the most, and upon expiry of that period may be extended under the same terms.

when the National Assembly has not passed the decision on the state of emergency, the National Assembly shall
verify it within 48 hours from its passing, that is, as soon as it is In a position to convene. If the National Assembly does not
verify this decision, it shall cease to be effective upon the end of the first session of the National Assembly held after the
proclamation of the state of emergency.
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In cases when the measures providing for derogation from human and minerity rights have not been prescribed by
the National Assembly, the Government shall be obliged to submit the decree on measures providing for derogation from
human and minority rights to be verified by the Mational Assernbly within 48 hours from its passing, that is, as soon as the
National Assembly is in a position to convene. In other respects, the measures providing for derogation shall cease to be
effective 24 hours prior to the beginning of the first session of the National Assembly held after the proclamation of the state
of emergency.

(Fa: https://www.paragraf.rs/propisi/constitution-of-the-republic-of-serbia.htrmt)
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SRB-2020-2-002

a) Serbia b)Constitutional Court c) d) 21/05/2020
e) {Uo-42/2020 f) g h) Codices (Serbian)
Headnotes

COVID-19 could be considered as a public danger that threatens the survival of the state or
its citizens. The decision to declare a state of emergency because of the epidemic was in

line with the Constitution.

Summary

I. Several initiatives were submitted to the Constitutional Court challenging the
constitutionality and legality of the Decision on Declaring a State of Emergency (Official
Gazette, no. 29/20). A state of emergency due to the COVID-19 crisis was declared on 15
March 2020. The Decision on Declaring a State of Emergency was adopted by the President
of the Republic, together with the President of the National Assembly and the Prime
Minister, pursuant to Article 200.5 of the Constitution.

On 29 April 2020, on the basis of Article 200.8 of the Constitution, the National Assembly
confirmed the Decision. Pursuant to Articles 105.2.2 and 200 of the Constitution, on 6 May
2020, the National Assembly adopted a decision to end the state of emergency which was

declared-on-15-March-2020.

€3

. The Constitutional Court identified four elements of a state of emergency, namely a
constitutional condition (the survival of the state or citizens is threatened by a public
danger); a protected object (the state or citizens); means or mechanisms of protection
(measures derogating from the human and minority rights guaranteed by the Constitution)
and a goal (the effective overcoming of danger to the public and the urgency of returning to

a regular constitutional state of affairs.

Two additional features of the state of emergency are derived from these "ingredients™ it
must be temporary in nature and the procedure for declaring the state of emergency must

be constitutionally compliant.



According to the case law of the European Court of Human Rights (see Lawless v. lreland (3)
and the Report of the European Commission of Human Rights in what is known as the Greek
case - Denmark v. Greece, Norway v. Greece, Sweden v. Greece, and Netherlands v. Greece,)
a "public emergency” exists if the situation is actual or imminent; its effects involve the
whole nation; the continuation of the organised life of the community is under threat; the
crisis or danger is of such an extraordinary nature that regular measures or restrictions are

not sufficient to restore public order.

Despite attempts to specify the legal standard for a "public emergency," it remains a general
notion, as a consequence of the nature of the event which has caused the declaration of
the state of emergency, i.e. its unpredictability, but also because of the need to leave a
certain "margin of appreciation® on the fulfilment of the conditions for declaring a state of
emergency for the sake of urgent and efficient action, to the competent state body deciding
on the state of emergency (see the judgment of the European Court of Human Rights in

freland v. the United Kingdom).

In view of the specific facts that preceded the declaration of a state of emergency and the
"margin of appreciation” of the competent authorities, the Constitutional Court found that
the occurrence of the infectious disease COVID-19 and the danger of its uncontrolled spread
on the territory of the Republic of Serbia could be considered an emergency that posed a
significant threat to the health of the general population and the normal course of life in

the country, including the functioning of its institutions, public services and the economy,

14

and especially the health system.

Regarding the means of protection, the Constitutional Court pointed out that the violation of
competences, most often in favour of the executive, as well as the potential deviation from
human rights and freedoms, are general features of the state of emergency. As such they do
not per se represent proof that the separation of powers was encroached upon or that the

control mechanisms of the rule of law ceased to function.

The Constitution envisages the possibility for the National Assembly, during the state of
emergency, to prescribe measures derogating from the constitutionally guaranteed human
and minority rights (Article 200.4.) Should the National Assembly be unable to convene, the
Government may declare the state of emergency, by decree, with the co-signature of the

President of the Republic and the President of the National Assembly (Article 200.5). The



concentration of powers, to an extent, is achieved even when these measures are

prescribed by the National Assembly.

In a state of emergency, there is a "systemic” deviation from the regular functioning of state
bodies and public services, which, as a rule, benefits citizens rather than harming them {for
example, various economic measures in the form of tax and other reliefs and a delay in the

deadlines for taking certain actions before state bodies.)

An important feature of the state of emergency is its time-limited duration. Decisions on the

state of emergency are valid for a maximum of 90 days although they can be extended by

the National Assembly for a further ninety days once this initial period has expired. (Article
2 nstitution).

The rationale behind the time limit for the duration of the state of emergency is to prevent
abuse, i.e. to prevent the possibility of introducing a permanent state of emergency. In terms
of the competence to adopt a decision on the state of emergency, the Constitutional Court
noted that such decisions are made by the National Assembly. If the National Assembly is
unable to convene, the decision will be made jointly by the President of the Republic, the
President of the National Assembly and the Prime Minister, under the same conditions as

the National Assembly (Article 200.5 of the Constitution).

The Constitution sets out an alternative way of deciding on declaring a state of emergency,

which preserves the "spirit" that characterizes all parliamentary systems, and which is in line

with the requirement of "balance and mutual control® enshrined in Asticle 4.3 of the
Constitution, thus preventing possible abuse of the state of emergency.

The Constitutional Court found that the reasons set out in the initiatives did not support the
claim that there were grounds for launching proceedings to assess the constitutionality and

legality of the decision to declare a state of emergency. It therefore dismissed the initiatives.

lll. The concurring opinion of one judge was annexed to this ruling.

Source: https://codices.coe.int/codices/results/precis/3F5EF8A5-0933-4CB7-4001-
08DC225DC81B



o o o - Y o
dyudaiiiaadanazArfinnuvasmainiuyweyuglsy

g o d 3 1]

AMRAWINWIANNAIIDY LAY dwed/ol 5891919 Imrek v, Turkey
a47ufl oo WYARNIU udom (A.A. wolwo)

= o a a4 w I A w ¥ o o
nstlnmsdnduadinuinnsdeiismgilidremdadmdifidrsaalunisaaensyuyy

Wunsasfasamlunmsuansnudaiue

UnaITing Launos

UNIYINTANATFOTINYYUHUANS

@. Unajuuvienf

A & a’ LYY

dlﬁu u = A i/ 1 fo) 124
iR edestunmsindulnemeigreesdinsifesiidiswnisguyunasdlaliny
| - 2a w oa a o
grewiedmitfisrslunsaanemaguyu Tnedfaddgniaduiniianuiinannislavanyruie v
msatuayuesAnsiemsite Semaluanssuigyiife (the domestic courts) liRa1sNTARIN
& o oww v o P ; o o & = % ] -
vuiugii fFedliidlufidausanlunsgayauseing S b ads waslldlinudowmae
= o | vy 1ed = ' 0
dmtiaissalunsaanenisyuyy laeaaiiudy giedliinsmevauasiimungansonisnseyin
fiwm (disputed actions) vosguys (ufe nsguyEUszyag) negTaansyyifivauananiniou
24 2| 2 L7 a L% o 2 . . o =
i waedildfasaliidmtivesigiineatas (goverment commissioner) in1sgAn1 gy
o2 o v 1 & oo o vy o ow o dd A v o w v do Y fo 1
safaldldanudrsmdenduduwiidwinanieides suiadmiamnanuinglssaniingn
o = ¥ 1 or = \ = di
AnadnduyweruglsuRarsanuds wiud maluanstsaiyfidglilielueaudenles

J o al ' . =!' o = v o L
senI19nsnTEYind lilwangan (unjust acts) AnsevinlAUEEBUALUTWNMTYNYNAUNTNBUAUBIYDY

{509 degnanduiniuanuiagubildmnmae luntsusuUTansnseyinana 12 ORI
aorsdgn i Aeftlddadudn msnssrindana niedunislavanyudenioll wasmmengla
Sanaminud foaduifu el madvsuyvevuylsufinnsanudaiudn feldudwennivnuvesdy
lumshigadnsnsevhiinengnuesifeniulitivme uesnsadnuiesdinandufedlisutviy
Feaulsyandulng nenanni Sudiudn Botmisnuvesigdnmanlunisaiaunasewindnsly
inmlunsuansenafniify (the right to freedom of expression) fumnefiveudengvang
Tumssuiumsfwngauuavasnadasfumaninasiiiimualinauuidfinin (case law) vaa
rnadvsaywevuglsy duiy madvsuyweruglsy Sadiui Hunsdfidnsesdaasamlunsuans
maAadiu Founil eo 199 ECHR) uazfiwnuiliraldaudumentildiiti Wudu ¢ooo gls

» faulvarunsodufuneasBonavesifimimnlaf hitps/Avww.echrcaselaw.com/en/echr-decisions/condemnation-
of-a-politician-because-he-did-not-assist-the-potice-in-dispersing-demonstrations-violation-of-freedom-of-exprassion/#



. dyUdeLiiaass

wwanda Buan (Hall Imrek) g1 iurnydife adlel na. bebos uazerdoagludmin
91017 (Adana) a15150s gy e Taensdifiunsdnduniergdudfosdaduarsnisansn
4B uI9INTsANIIIIBY (the secretary of the local branch of a political party) ludonineuns
Twanvudeildnsatuayuesdnsriomsine nevdaniifFosidmnsanly o Anssuiifeates
funisieduaasimAnta Newroz® el beas Fudutiandvafufufid¥eadseiumia
@uRAsEnYITesfiuYeINTIALSINTY (the EMEP) Tudawminatann

soulufoumey beas fiodlignaruaudlunuingnaneunslavanviudeild
n1sAtUAYUBIANINBNITINY suidsaunnnisnsgyi i atul e Tufl oc futnu bece
Tnefidrsrufanssafifondn “nsiefunasanania Newroz be ffutAn” (21 March Newroz
celebrations) Tudaminoaiun usznisnaiguninalluyrawesmsiafiuaasundnia Newroz
ludarimenaunity (Osmaniye) Wotul e funpu beaw T8 nduvesdos mnduluiey
WILNAY bdes BEN5TM DI (the Adana public prosecutor) I§guilasidunaugFedu
Fomennuiia AuINAST o (o) 183TTER 107 aeem (nslevanauderildnsmiuayuasdng
flans$e)

AEGR FelgsumsaseiRudieunsnyian beee Idusfuauitondnmsermadmin
2111 (the Adana Assize Court) Sletufl ao fussu baes waglududetuly fedldgnindu
Iimufianudendramuazgnininunlisignidunamisd Tneaginn (Court of Cassation)
IR Bususfimnendenan Weldeuinsia beee mndu lufounsnges eeed Mmevay
NSO 1avfl ondle” Snateduld atudy (the Assize Court) lanAulaseiunisvadulng
Yaei50¢ AounluAoUNgATNY beed Anatud (Uuiuguveangumineatuiieniu) Téfmnw
ondimuiuniiofuil oo fuieu bede wazdginssuaufnsuweieaiunat o

97 = ar __ ___ A& % ey e O _=‘_ § a1 A
ATEUTN e Teseud g lsUiwhaniugerry duifeiteaduaiawlunsuansainy
(=3 = s U o o d’ = o 5 = é
Aoty fFosdududn augnaniiunfidosinanudAaiiumsnisidesiuansesnluiasdiansaui
nanaludhesu Serndunsasidiaad nwlunsuansaauAnuiu

° .fnia Newroz Aemanaladuaassdiniuazmsiiuduegglulindvesnguudiugiuouedy
azunn lolunans alimerewnda Arvagwmsueat wasiovdyld FsrwlufnguuaAsaluanssaigyife

" S AvNIeIeY Dadl Jadremausludufunguafefindszaniamnishiuinisvesanas
mﬁqﬁnﬁﬁ%ﬁuﬂﬁumm5a~1‘[wwtﬁmﬁ’ua'ﬁzjm1nsiuﬁnﬁsvf'w\i'mﬁ’a (Law No. 6352 on the Amendment to
Certain Laws for Increasing the Efficiency of Judicial Services and the Suspension of Prosecution and
Penalties Regarding Crimes Committed through Press) Faflnataduldifiotudt ¢ 3NN osls (Haulaanusn
dudussanifonfinfud https://globalcompetitionreview.com/review/the-european-middle-east-and-
african-antitrust-review/2024/article/turkey-updated-legislation-strengthens-competition-authoritys-cartel-

enforcement)

=3



&5

Y o o
. wannguaeing1ves
a0 BYFnaelsuifeanduywevy (European Convention on Human Rights)
L =
dounil o @inmlunisusnsosn
da o o a adl st = a
o. nnaufidnsluiafnmlunisuansesn andlidonsmdnaiamlunisiivedarmdaiv
waglesunasinaunidayanasauAalaeUsirannnisunsnugsninmiienudy Inolinesindsds
Moov o ow o o el ] & & w
wsuuay il iglunmstmuadeulaluniseygralifinisnsvaiedes uwsnm wiouidn
Insiiend vionmeuns
¥ o [ 1 o v = e v o @ o 1 kg
b, Msldasamiangtd TnamnitdesUjuRnumirfuagsanusuiatey oannegnnels
o & o o = o o & as a
sUuuu Weuly dodnrin nisuvadiny snufimmunlilesnguing wasduduludeaudssedying
d d ‘I/ 1 fd 1 = = ks d o84
iouselonluFosmnutunauntend ysanmuteiuuny vieauasniusisuy wiedoeiu
] o = L = 2 o a oo -
anuldasuniennvannssy sAuasosgunwMIofasTIn INeduaTestinidumsadvivosyanadu

o Y a 2 v @ 4 A e ved o v o o, &
wetlosuntsilamedeyailiulaemudu videiesselifdunamhiuasanudunavesna

al

mlo $gUnyaRdidensrefiunsiensie (Fingfinaneas aaom)

11091 o) flawsunslemonwudeiefussdnsnonisiu wwdeignatinudgnaaus
o 89 & 3 mnnszvheuiiadinaniiiude azdesgnuiulnednimis uenand 1$1mealay
suRnveunamsundgelifidnlddndslunsnsevinanuinfananlnede sxdpagnuiudaus

&

&,000 B3 ®0,000 U sgslsiny InvgwadmiugiuiareunINgunIfAe € ooo U N3NV
a < 2 or ! L7 e vy
wnewnAnssufseylifuazdesgnadnumuuntyailunssaiineg
a v v O = ' P~ ¢ < a W '
a) MyUatmiwianuavieudulnefigalseasdiaunUndamitusenitansyuys
a = P i
wasiiurUIuUsehsinaalunislavanyiudovesedninenisie

1€

% European Convention on Human Rights

Article 10 Freedom of expression

1. Everyone has the right to freedom of expression. This right shall include freedom to hold
opinions and to receive and impart information and ideas without interference by public authority and
regardless of frontiers. This Article shall not prevent States from requiring the licensing of broadcasting,
television or cinema enterprises.

2. The exercise of these freedoms, since it carries with it duties and responsibilities, may be
subject to such formalities, conditions, restrictions or penalties as are prescribed by law and are necessary
in a democratic society, in the interests of national security, territorial integrity or public safety,
for the prevention of disorder or crime, for the protection of health or morals, for the protection of
the reputation or rights of others, for preventing the disclosure of information received in confidence,
or for maintaining the authority and impartiality of the judiciary.

(fan: https://www.echr.coe.int/documents/d/echr/convention_ENG)
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€ Anti-terror Law {Law No. 3713}

Article 7-Terrorist Organizations

(2) Whoever makes propaganda of the terrorist organization shall be punished by imprisonment
for one to five years. In case of committing this crime through media, penalty to be given shall be
increased by one half. In addition, a judicial fine for one thousand to ten thousand days shall be adjudged
for owners and persons in charge of publication, who have no any accessorship in committing the felony
by the media. However, the maximum limit of this penalty for persons in charge of the publication shall
be five thousand days. Below given acts and behaviors shall be punished according to provisions of this
paragraph as well:

a) fully or partially to veil face with the purpose o hide personal identity in course of
convention and demonstration march, turned into a propaganda of terrorist organization;

b) to carry emblem and signs, shout slogans or announce through audio means, which
would show membership or supportership of the terrorist organization, or to wear uniforms with emblem
and signs of the terrorist organization.

(s https://ms.hmb.gov.tr/uploads/sites/2/2019/04/AntiTerrorLawNo3713.pdf)
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Condemnation of a politician because he did not assist the police in dispersing
demonstrations! Violation of freedom of expression

£ Article 10 © 2214172020 10:25 & Print

JUDGMENT

Imrek v. Turkey 10.11.2020 (app. no. 45975/12)

see here

SUMMARY

Crimina! conviction of a politician for participating in demonstrations and non-assistance of the police in the dissolution. Freedom of expression.

The applicant was convicled of propaganda in favor of a terrorist organization. The domestic courts hased their conviction on his participation in
two demanstrations and his lack of assistance to the palice in dispersing the protesters. They considered that he did not have the appropriate
reaction {o the disputed actions of the protesters, that he only had to warn them, that he had not asked the government commissioner to end the

demonstration and had not provided the necessary assistance to him and the police for this purpose,

The ECtHR found that the domestic courts did not explain the connection between the unjust acts committed by the crowd at the demanstrations
and the applicant’s reactien, which was found gullty of his failure to assist in the repressian of those acts. Nor did they justify whether these acts
were considered propaganda and why they were incriminating him. The Court held that the authorities ‘arguments to justify the applicant’ s alleged
criminal conduct were not sufficient and that his conviction was not necessary in a demaocratic society. It also held that the national authorities had
failed to balance the applicant’s right to freedom of expression with the legitimate aims pursued in an appropriate manner and in accordance with

the criteria lald down in the case law of the ECtHR,
The Court found z violation of freedom of expression (Article 10 of the ECHR) and awarded EUR 5,000 for non-pecuniary damage.

PROVISION

Article 10

PRINCIPAL PACTS

The applicant, Halit imrek, is a Turkish national who was born in 1973. He lives in Adana (Turkey).

The case concerned criminal proceedings brought against the secretary of the focal branch of a
political party {Mr imrek) or a eharge of disseminating propaganda in favour of 2 terrorist
erganisation, after he had taken part in two events in connection with the Newroz celebrations in
2006,

Af the relevant time Mr imrek veas secretary of the Iocal branch of the EMEP {Labour Party]) in
Adana.

In April 2006 the applicant was remanded In custody for the offence of disserninating propaganda in
favour of a terrorist erganisation, on account of acts allegedly commitied on 18 March 2008 by the
participants in an event in Adana called the "21 March Newroz celebrations”, and a speech
purportedly made by br imrek o 19 March 2006 during the Newroz celebrations in Osmariiye.

In May 2606 the Adana public prosecuter brought proceedings against Mr imrek for alleged offences

under section 7{2) of Law no. 3713 (propaganda in favour of a terrorist organisation).

Mr imrek, who was released in July 20086, filed defence pleadings with the Adana Assize Court on
16 September 2008, On the same day he was found guilty as charged and sentenced to one year's
imprisonment. The Court of Cassaticn upheld that judgment in january 2012,

In July 2012, following Lthe entry into force of Law no, 6352, Lthe Assize Court decided o slay the
execution of Mr imrek’s semtence. In November 2012, on the basis of the same Law, the Assize Court
set aside its judgment of 16 Septernber 2008 and suspended the proceedings against the applicant

for three years.
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s
Relying in particular on Article 10 (freedom of expression), Mr imrek maintained that he had been '- 2 é
prosecuted on account of the political views he had expressed at the two events, alleging a breach of

his freedom of expression.

THE DECISION OF THE TOURT...

The Court noted that the national authorities considered that the applicant had the will and intention to take part in certain acts committed by
participants in the March 18, 2006 demonstration, which they alleged constituted propaganda in favor of a terrorist organization. it considered that,
in arder 10 assess whether the 'necessity’ of infringing the applicant 's right to freedom of expression was convincingly established in the present

case, it should, in its case - law, he determined in the fight of the motive adopted by the Turkish eourts their conviction of the applicant

The Criminal Court, however, considered that the accused, @ member of the organizing committee of the demonstration, did not have the
appropriate reaction to the disputed actions of the protesters, because he only warned them, did not ask the government commissioner to end the
demonstration and did not provide the necessary assistance 10 him and the police for this purpase, According to the Criminal Court, this attitude
proved that the applicant had the will and intention to take part in the abave-mentioned acts of the protesters.

The Court notes that this reasoning adopted by the Criminal Court does not provide an adequate explanation for why the applicant, as a member
of the organizing cominittes of the demonstration, should be respensible for suppressing the disputed acts committed by the demonstrators. in
particular with regard to Lthe dulies and responsibilities of the government commissioner and the police in this regard, which the Criminal Court
ftself has recognized and in particular whether or not a request was required fram the organizing committee to end the demonstration, if they
found that it had become iflegal demonstraticn. The Court alse held that, in the present case, the Criminal Court did not expiain the relationship
between the incriminating slogans, placards, flags and photographs, as well as the other acts committed by the crowd during this demanstration,
an the one hand, and the applicant’s reaciion, which was deemed inadequate, to those acts, as a membar of the organizing committee, on the
other hand, in order to demonstrate the latter's will and Intention to engage in acts which would constitute a propaganda offense in favor of a
terrorist organization, it also considered that the Criminal Cousrt had lailed 10 state reasons as 1o whether the acls against the applicant could, in

the general context in which they took place, cause harm, incite the use of force, armed resistance or insurrection, or that they were hate speech.

tn view of the above, the Court concluded that, in the circumstances of the case, in convicting the applicant of propaganda on behalf of a terrorist
organization of the above-mentioned events which took place durlng the demonstration of 18 March 2006, the national authorities failed to to
halance the individual’s right 1o freedom of expression with the legitimale aims pursued in an appropriate manner and in accordance with the

criteria set out in the case law of the ECtHR,

The Court further notes that, in its conviction of 16 September 2008, the Criminal Court ¢id not seek to astablish whether the ondy evidence in its
possession was to convict the applicant of his decision in question during the demonstration on March 19, 2006, le the proceedings of March 22,
2006, were corrobarated by other evidence, such as tesiimonies of independent witnesses, possible other recordings of this speech, nor i he
receive any decrypted videos made by an independent expert, The Criminal Court also did not respond to the applicant's arguments concerning the
errors contained in these minutes, nor to its disagreements over the accuracy of these minutes, attributing ta him ([solidarity] with the PKK’, nor to

his claim that the minutes of the Government Commissionar did not relate te these disputed commerits.

The Court alse notes thal the applicant presented Lhe same arguments in the appeal as those befere the Criminal Court and that the Supreme

Court did not reply ta him.

However, in the present case, the Court observed that the applicant 's arguments were rejected hy the Court without reasoning. It therefore found
that in the present case the national courts, which had not responded to the applicant’s arguments concerning the reliabillyy and accuracy of the
main evidence in support of his criminai conviction, could not be considered to have applied the procedural rules establishes by the case law of the
Court of justice in relation to Article 10 of the Convention, in order to make an admissible assessment af the facts and then 1o strike a proper

balance between the various interests concerned.

In the light of all the above, the Court considered that the Government had not demonstrated that the reasons given by the national authorities to

justify the criminal conduct were relevant and sufficient and that they were necessary in a democratic society.
It therefore cencluded that there had been a viglation of freedem of expression (Article 10 of the Convention).

Jjustsatisfaction: EUR 5,000 (non-pecuntary damage)

Tags: Article 10 Criminal Freedom Of Expression Important Police Politicion Propagancla Protest Speech Terrorism Organisation Turkey
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® The European Convention on Human Rights (ECHR}

Article 9 Freedom of thought, conscience and religion

1. Everyone has the right to respect for his private and family life, his home and his correspondence,

2. Freedom to manifest one's religion or beliefs shall be subject only to such limitations as are
prescribed by law and are necessary in a democratic society in the interests of public safety, for the
protection of public order, health or morals, or for the protection of the rights and freedoms of others.

(#ann: https://www.echr.coe.int/documents/d/echr/convention_ENG)

" The Federal Constitutional Law of 1920

Article 14.5 In deviation from the provisions of Paragraphs 2 to 4, it is the business of the Federation
to provide legislation and carry out execution in the following matters:

a) public demonstration schools (Offentliche Ubungsschulen), demonstration Kindergarten,
demonstration centers and demonstration pupils’ hornes, which are incorporated into a public school for
the purpose of demonstrations envisioned in the teaching plan.

(Fun; htips://constitutionnet.org/sites/default/files/Austria%20_FULL_%20Constitution.pdf)
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®Basic Law on the General Rights of Nationals

Article 14 [Freedom of Belief]

(1) Everyone is guaranteed complete freedom of conscience and creed.

(2) The enjoyment of civic and political rights is independent of religious belief. Nevertheless, duties
incumbent on nationals may not be prejudiced by religious beliefs.

(3} No one can be forced to observe a ritual act or to participate in an ecclesiastical ceremony in
so far as he is not subordinate to another who is by law invested with such authority.

(#: https://www.servat.unibe.ch/icl/au03000_html)
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CASELAWcom

Condemnation of a politician because he did not assist the police in dispersing
demonstrations! Violation of freedom of expression

2 Article 10 © 2211172020 10:25 £ Print

JUDGMENT

Imrek v. Turkey 10.11.2020 {app. no. 45975/12}

see here

SUMMARY

Criminal conviction of a politician for participating in demonstratiens and non-assistance ef the pelice in the dissoiution, Freedom of expression.

The applicant was convicted of propaganda in favor of a terrorist organization. The domestic courts based their conviclion on his participation in
two demenstrations and his lack of assistance to the palice in dispersing the protesters, They cansidered that he did not have the appropriate
reaction to the disputed actions of the protesters, that he only had to warn them, that he had not asked the government comrnissioner to end the
demonstration and had not provided the necessary assistance to him and the palice for this purpose.

The ECIHR found that the domestic courts did nol explain the connection between the unjust acts commitied by the crowd at the demonstrations
and the applicant’s reaction, which was found guiity of his failure to assist in the repressicn of those acts. Nor did they justify whether these acts
were considered propaganda and why they were incriminating him. The Court held that the authorities 'arguments to justify the applicant’ s alleged
criminal conduct were not sufficient and that his conviction was not necessary in 2 democratic society. it also held that the national authorities had
failed 1o balance the applicant’s right to freedom of expression with the legitimate aims pursued in an appropriate manner and in accordance with
the criteriz iaid down in the case iaw of the ECtHR.

The Court found a viclation of freedom of expression {Article 10 of the ECHR) and awarded EUR 5,000 for non-pecuniary damage.

PROVISION

Article 10

PRINCIPAL FACTS

The applicant, Halil imrek, is a Turklsh national whe was born in 1973, He lives in Adana (Turkey).

Condemnation of a politician because he did not assist the police in dispersing demonstrations! Violation of freedom of expr...

2
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The_case concerned coiminal_proceedings brought against the secretary_of the local branchof a
political party (Mr imrek} on a charge of disseminating propaganda in favour of a terrorist
organisation, after he had taken part in two events in connaction with the Newroz celebrations in
2006,

At the relevant time Mr Imrek was secretary of the local branch of the EMEP (Labour Party}in
Adana.

I April 2006 the applicant was remanded in custady for the offence of disseminating propaganda in
favour of a terrorist erganisation, on account of acts allegedly committed on 18 March 2006 by the
participants in an event in Adana called the “21 March Newroz celebrations”, and a speech
purportedly made by Mr imrek on 19 March 2006 during the Newroz celebrations in Osmaniye,

In May 2006 the Adana public prosecuter brought proceedings against Mr imrek for alleged offences
under section 7(2) of Law no. 3713 (propaganda in favour of a terrorist organisation).

Mr Imrek, who was released in July 2006, filed defence pleadings with the Adana Assize Court on
16 September 2008, On the same day be was found guilty as charged and sentenced ta one year's
imprisonment, The Caurt of Cassation upheld that judgment in January 2012.

In July 2012, following the entry into farce of Law no. 6352, the Assize Courl decided (o stay the
execution of Mr imrek’s sentence, In November 2012, on the basis of the same Law, the Assize Court
set aside its judgment of 16 Septermber 2008 and suspended the proceedings against the applicant

for three years.

Privacy - Temmig
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Relying in particular on Article 10 {freedom of expression), Mr imrek raintained that he had been 2 3
prosecuted on account of the political views he had expressed at the two events, alleging a breach of
his freedoim of expression.

THE DECISION OF THE COURT...

The Court noted that the national authorities considered that the appficant had the will and intention to take part in certain acts committed by
participants in the March 18, 2006 demonstration, which they alleged constituted propaganda in favor of a terrorist organization. [t considered that,
in order Lo assess whether the ‘necessity of infringing the applicant. s righl to freedom of expression was convincingly established in the present

case, it should, in its case - faw, be determined in the light of the mative adopted by the Turkish courts thelr conviction of the applicant

The Criminal Court, however, considered that the accused, a member of the organizing committee of the demonsteation, did not have the
appropriate reaction to the disputed actions of the protesters, because he only warned them, did not ask the government commissioner to end the
demonstration and did not provide the necessary assistance to him and the police for this purpose. According 1o the Criminal Court, this atlitude
proved that the applicant had the will and intention to take part in the above-mentioned acts of the protesters.

The Court notes that this reasoning adopted hy the Criminal Court does not provide an adequate explanation for why the applicant, as a member
of the organizing committee of the demonstration, should be responsibsle for suppressing the disputed acts cormmitted by the demonstrators. in
particular with regard (o the duties and responsibilities of the government commissioner and the police in this regard, which the Criminal Caurt
itself has recognized and in particular whether or not a request was required from the organizing committee ta end the demonstration, if they
found that it had become illegal demonstration. The Court also held that, in the present case, the Criminal Court did nat explain the relationship
between the incriminating slogans, placards, flags and photographs, as well as the other acts comumitted by the crewd during this demenstration,
on the one hand, and the applicants reaction, which was deemed inadequate, to those acts, as a member of the organizing committee, on the
other hand, in order to demenstrate the latter's will and intention ta engage In acts which would constitute 2 propaganda offense in favor of a
terrorist organization. It also considered that the Criminal Court had failed (o state reasons as to whether the acts against the applicant could, in
the general context in which they took place, cause harm, incite the use of force, armed resistance or insurrection, or that they were hate speech,

In view of the above, the Court concluded that, in the circumstances of the case, in convicting the applicant of propaganda cn behalf of a terrorist
organization of the above-mentioned events which tock place during the demonstration of 18 March 2006, the national authorlties falled to to
balance the individuals right 1o freedom of expression with the legilimate aims pursued in an appropriate manaer and in accordance with the

criteria set out in the case law of the ECtHR.

The Court further notes that, In its conviction of 16 Septernber 2008, the Criminal Court did not seek to estahlish whather the only evidence in its
possession was to convict the applicant of his decision In question during the demonstration on March 19, 20086, fe the proceedings of March 22,
2006, were corroborated by other evidence, such as teslimonies of indepentient wilnesses, possible other recordings of this speech, nor did he
receive any decrypted videos made by an independent expert, The Criminal Court also did not respond to the applicants arguments concerning the
errors contained in these minutes, nor te its disagreements over the accuracy of these minutes, attributing to him [[sclidarity] with the PKK’, nor to

his claim that the minutes of the Government Comimissioner did not relate to these disputed comments.

The Conrt dlso niotes that the applicant presented the same arguments in (He appeal as those before the Criminal Courl and that the Supreme

Court did not reply ta him.

However, in the present case, the Court ohserved that the applicant s arguments were rejected by the Court without reasoning. It therefore found
that in the present case the national courts, which had not responded to the applicant’s arguments concerning the reliability and accuracy of the
main evidence In support. of his criminal conviction, could not be considerad to have applied the procedural rules established by the case law of the
Court of justice in relation to Article 10 of the Convention, in order to make an admissible assessment of the facts and then 10 strike a proper

balance between the varicus interests concerned.

In the light of all the above, the Court considered that the Govarnment had not demonstrated that the reasons given by the national authorities to

justify the criminal conduct were relevant and sulficient and that they were necessary in a democratic soclety,
It therefore concluded that there had been a violation of freedom of expression (Articie 10 of the Convention).

Just satisfaction: EUR 5,000 {(non-pecuniary damage)

Tags: Article 10 Criminal Freedom Of Expression Important Police Politician Propaganda  Protest Speech Terrorism Organisation Turkey
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Keywords of the systematic thesaurus:

03.07 General Principles - Relations between the State and bodies of a religious or
— ideological nature,

03.17 General Principles - Weighing of interests.
05.02.02.06 Fundamental Rights - Equality - Criteria of distinction - Religion.
05.03.18 Fundamental Rights - Civil and political rights - Freedom of conscience.

Keywords of the alphabetical index;

Headscarf, prohibition / Religion, clothing, restriction / Religion, headscarf, symbol / Religion
and ideology, neutrality of the state / Schools, wearing of veils, prohibition.

Headnotes:

A ban on wearing the Islamic headscarf at elementary schools violates the principle of
equality in conjunction with the right to freedom of thought, conscience and religion. A
provision that only affects a certain group of female students and that remains selective in
order ta ensure religious and ideological neutrality as well as gender equality fails to achleve
its regulatory objective and is not objectively justified.

Summary:

I. Pursuant to § 43a of the School Education Act {Schulunterrichisgesetz, hereinafter,
"SchUG"), schoolchildren are prohibited from wearing ideologically or religiously
characterised clothing that involves covering the head until the end of the school year in
which they reach the age of 10 {paragraph 1}, In the event of a violation, the parents are to
be invited to a mandatory conversation. If another violation occurs afterwards, a fine can be

23

imposed (paragraphs 2 and 3).

The applicants — two schoolgirls under 10 years of age at elementary school who are
religiously educated in the sense of the Sunni and the Shiite legal school of Islam
respectively, and their parents — filed an individual application against § 43a SchUG,
claiming, Tn particular, a violation of their right te religious freedom and to religious
education of children.

Il. The Constitutional Court pointed out that, according to the law-making process, §
43a SchUG is specifically intended to prohibit the wearing of an Islamic headscarf; it does not



include, for instance, the Jewish kippah or the patka worn by Sikhs. "Covering of the head" is
therefore to be interpreted narrowly as a form of covering according to Islamic tradition.

The Court underlined that the principle of equality in conjunction with Article 9 ECHR and
Article 14 of the Basic Law on the General Rights of Nationals establishes the principle of the
religious and ideological neutrality of the state. When shaping the school system, the
legislature must comply with this requirement by treating all religious and ideoclogical beliefs
based on the principle of equality. Moreover, school is based, among others, on the basic
values of openness and tolerance (Article 14.5.a of the Federal Constitutional Act).

According to the Court, in the context of the school, ensuring these constitutional
requirements can also justify restrictions on the rights of students and parents guaranteed
by Article 8 ECHR, provided that these restrictions are proportionate and objective. A
provision that selectively singles out a certain religious or ideoclogical belief — such as §

43a SchlaG, which prohibits the covering of the head in accordance with Islamic tradition, in
particular the Islamic headscarf — requires a special objective justification with regard to the
requirement of religious and ideological neutrality.

The prehibition in § 43a, paragraph 1, Clause 2 SchlG expressly aims to serve the social
integration of children in accordance with local customs and traditions, the preservation of
basic constitutional values and educational goals, as wel| as the equality of men and women.
The Constitutional Court emphasised that a law that counteracts undesirable gender
segregation and thus serves social integration and gender equality pursues an important
objective. However, such a regulation must be proportionate and objective.

The Court observed that wearing the Islamic headscarf may have various reasons. It may
express an affiliation with Islam, an alignment of one's life with the religious values of Islam.
It can also be interpreted as a sign of belonging to Islamic culture or of adherence to the
traditions of the community of origin. The Islamic headscarf therefore has no clear and
unambiguous meaning. Especially when it comes to questions of freedom of religion and
belief, however, the Constitutional Court is barred from adopting one specific interpretation
of a religious or ideological symbol; therefore, it cannot base its assessment of the legitimacy
of such symbols in state educational institutions on this interpretation.

The_ Court_pointed_out that the prohibition_in_§ 43a_SchliG — which_only_appliesto.girls.and

A4

prohibits them from wearing an Islamic headscarf = is not suitable to achieve the objectives
formulated by the legislature. Rather, the selective ban can also have a detrimental effect on
the inclusion of affected girls and lead to discrimination because it carries the risk of
marginalizing Muslim girls or making it difficult for them to access education. The prohibition
selectively choses a single religiously or ideologically motivated clothing regulation and
specifically stigmatises a certain group of people.

With regard to the aim of protecting schoolgirls against social pressure from their
classmates, the Constitutional Court admitted that there can be situations of ideoclogical and
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religious conflict. However, this cannot justify the selective prohibition in § 43a SchUG which
only addresses schoolgirls wearing a headscarf — and not those exerting undue social
pressure on them,

The Constitutional Court concluded that a provision focusing on a certain religion or ideology
and its specific expression in one (and only one) type of clothing is not compatible with the
constitutional principle of ideological and religious neutrality of the state; such a provision
fails to meet its regulatory goal and is not objective. § 43a SchUG was therefore found to be
uncenstitutional because it violates the principle of equality in conjunction with the right to
freedom of thought, conscience and religion.

Cross-references:

European Court of Human Rights:

- Kfeldsen et ol. v. Denmaork, no. 5095/71, 07.12.1976;

- Campbelf u. Cosans v. United Kingdom, no. 7511/76, 25.02.1982;

- Kokkinakis v. Greece, no. 14307/88, 25.05.1993;

- Valsamis, no. 21787/93, 18.12.199¢;

- Dogru v. France, no. 27058/05, 04.12.2008;

- Osmanoglu and Kocabas v. Switzerland, no. 29086/12, 10.01.2017.

Languages:

German.




ajudeifinaisuazAnifaduvassnaigsssuyguvisansisnigiusgna
o an o el
ANITAREN nde/we A99UN be WOUNNAN bEDe (A.F. lbolbe)
nsdinsldwvvasdieuimsneldiaaunisalanidulunasignguinudluiuiuing

puUsTaRanuuIgaIg”

weding I3gAnafia

g8mapnnsnesigsssuysineUssme

o. UnaJuvisni
as 1 a Ve W =t =] & | a o
masgsssuyguiassassispnaldfinsansgnguininsfulaedeusmadowrdly
A inwUsudmiuauBEag i WuAE (the crime of disobedience) MuUszIANYMANEBIGN
TaeR9rsaudaiuda dwralunrsdndunisbiidulyaudsgniranunisaignidu
, o 4 . z
(the dectaration of a state of emergency) Faseunaulufanpsmsimuzaududurismunlunis
A:i’ (= ¥ i o 1 oy g & qs a ! (%)
Auganrunisaiffindulindugannzuniu TWsunmstyd@lilunnns ec.c vasigssuyy
P a . 2 [ o Y 1 o | ° w
wenni H1eusvns (the Executive) SaldSunaudunafliifisausianignsiunnginosindn
. = @t = & & = a b 3 =l & at
(primary norms) tgafuEInmduRugunlasunfndragseadullamnguineinsdulaeizan,
1y nsvuaNmsn1Tned (lockdown) Wil wnusdadidrunalunsmuuanginasiadiuses
' P 2 o o o 3 .
(secondary norms) ludrudiisrdesfunisnizvianuiiauagnisdmununaging (crime and
. % ) 1 a ' & = o P
punishment) A28 nssidana1dfed o ndwunumdud ugrulugiusi i ugduignidy

= [~ o o . Say 1 ot v o =
(an emergency power) uarioidusunafiay (exceptional) AflAnseviusantsUfuRvtAnuUnF

waZEUNTRITTAN

. Ajudaiianse

$snaufim vl 2-8/2020 (the Decree 2-8/2020) unguanefinsriulngdevivns ifield
srunalhiulunussnguinvessesuiBud (Presidential Decree) 1aafl 17-A/2020 Fesivony
apumsalgniduniusgnguinirasUsesuidud il 14-A/2020

Ussifiutugnilunisgnssel Ae msvelifinsandt deudmsiidnnanusgossuyy neld
anunTaig LAY Tun1siwmuanguusiiAgatunsnseyiauiauaz nnsimuaunasing (cime
and punishment) %@Iﬂﬂﬂﬂﬁtm”qL{‘;Juﬂsm‘iﬁamuﬁawwswﬁmcﬁﬁLmﬂgwmaﬁmﬂﬂa%‘gam il

ar e

o L) 1 & o RS 1 Q 3 QI
Uyl lunnsn ebe.o.c v093gossuyy viald dsnnadenamde mitmuaunadlneduiuay

Ce

ar

al =) I o W o 1 W = o
Jugegadmsuanudngrud 1l uad o Janmneazdiduldumsnisgniduluaaunisaiings

» gusnAuiuswazduavesrniiedulai:
https://codices.coe.int/codices/results/precis/C4C2DF1B-9912-4AC0-3C9E-08DC225DC81B



©

Fuans1sugy 1wy nsUaides (lockdown) mirmuaaadita (curfews) uagnsaluludnune
= Al a Qll 13 2 A

s i 1 = u ] o = d
weniu 1udu wasluszninanisiarsanaisingd uagufiasiavd JURnuad oy

Q ol g v oa oo e = _gse = = ddlvv Qr o
irandalinduiinuasUfiRmumnsmsUadlesiilddefulunusiiu

o, vénnguanetieades

n.0 FFTIUYUUVEIE1SUIEIUING A.A. aceo wAlvduiy o ood)®

1N @ed N1558IUNTTHENS

18
o. MIUsEmAdamzngSenisfnuieaniunisaigniiu gawdsundasnnuduund

maaizuaﬁgﬁﬁmﬁmmmﬁﬁ'tyzﬁﬁlﬂu%’gasmwyﬁangvzma aeelsfin nsdifanangeulinsgvuse
m‘iﬂ'ﬂﬁ’ul‘ﬁ'ﬂ{]Lﬂiu‘ﬁmﬁd%ﬁﬁiiuuﬁﬁyﬁmﬁmﬁ"l.lﬂ?ﬂﬂ§Uﬁﬂ‘U'ﬂULLHSﬂﬂiﬂﬁﬁﬁ%ﬁﬂﬁﬂ@ﬂwﬂﬂEN"I‘LJ%'?I!‘L%'
smnmetulneviessdnsunasesmuaslulnunasomuies wiednduasanuAuiuasrseiume

Tunmdpausana

® Constitution of the Portuguese Republic 1976 (rev. 2005)

Articte 19. Suspension of the exercise of rights

7. Daclarations of a state of siege or a state of emergency may only alter constitutional normality in the manner
provided for in this Constitution and the law. In particular, they shall not affect the application of the constitutional rules
concerning the responsibilities and functioning of the bodies that exercise sovereign power or of the self-government bodies
of the autonomous regions, or the rights and immunities of the holders of such offices.

8. Declarations of a state of siege or a state of emergency shall grant the public authorities the power and
responsibility-to-take-the—appropriate-steps-needed-to-promptly—restore-constitutionai.normality.

Article 162, Responsibility to scrutinize

In the performance of its scrutiny functions the Assembly of the Republic shall be responsible for:

a. Scrutinising compliance with this Constitution and the laws and considering the actions of the Government and
the Public Administration;

b. Considering the manner in which a declaration of a state of siege or a state of emergency has been applied,;

¢. Considering executive laws, save those made under the Government's exclusive legislative responsibility, and
considering the regional legislative decraes provided for in Article 227(1), both for the purpose of determining whether they
should be amended or cease to be in force;

d. Receiving the accounts of the state and such other public bodies as the law shall lay down. Such accounts shall
be submitted by 31 December of the following year, together with the opinion of the Audit Court and the other items needed
to consider them;

e, Considering reports on the execution of National Plans.

Article 165. Partially exclusive responsibility to legislate

1, Unless it also authorizes the Government to do so, the Assembly of the Republic shall possess exclusive
responsibility to legislate on the following matters:

c. The definition of crimes, sentences, security measures and the preconditions therefore, and the laying
down of criminal procedure;

Article 190. Government responsibility

The Government shall be responsible to the President of the Republic and the Assembly of the Repubilic,

{source: https://Anwww.constituteproject.org/constitution/Portugal_2005)
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o CRIMINAL CODE Law no. 59/2007 of 4 September {Twenty third amendment to the Criminal Code,
approved by Decree-Law no, 400/82 of 23 September)

Article 348 Discbedience

1 - Whoever lacks to the obedience due to a legitimate order or warrant, reqularly communicated and from a
competent authority or officer, is punished with sentence of imprisonment for not more than one year, or with fine penalty
for not more than 120 days if:

a) A legal provision sanctions, in the case, the punishment of simple disobedience; or

b) In the absence of a \egal provision, the authority or officer make the correspondent sanction.

Etc.
(source: https://adsdatabase.ohchr.org/lssueLibrary/PORTUGAL _Criminal320Code.pdf)
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Headnotes

The power to execute the declaration of a state of emergency encompassing all measures
suitable and necessary to restore constitutional normalcy is directly based on Article 19.8 of
the Constitution. The Executive is empowered to not only issue primary norms in matters
related to basic freedoms, such as those imposing a lockdown, an area normally reserved to
statute, but also to issue secondary norms in the area of crime and punishment, as long as
these partake of its basic role as an emergency power. This power is absolutely exceptional

and does not jeopardise the normal operation and powers of Parliament.

Surmmary
. The Decree 2-8/2020 is an ordinance issued by the Executive in the exercise of its power
to execute Presidential Decree no. 17-A/2020, which renewed the state of emergency

declared in Presidential Decree 14-A/2020.

The fundamental question of the appeal was that of determining whether the Executive
branch has the constitutional power, under a regularly declared state of emergency, to issue
norms in matters concerning crime and punishment, an area normally reserved to
parliamentary statute, as provided for in Article 165.1.c_of the Constitution - namely, the
power to increase the minimum and maximum punishment for the crime of disobedience to
injunctions aimed at enforcing emergency measures dictated by the ongoing sanitary crisis,
such as lockdowns, curfews, and the like. In the proceedings, the defendant had refused to
comply with an injunction by the police to return home and observe the lockdown then in

force.

IIl. On 27 May 2021, the Constitutional Court (3" Section) issued Acérddo no. 352/2021, ruling
on the mandatory appeal by the Office of the Public Prosecutor (Ministério Publico) of a



judgement by a court of first instance in Lisbon (Tribunal Judicial da Comarca de Lisboa
Norte) striking down Article 43.6 of Decree 2-B/2020, which increases in one third the
minimum and maximum fine for the crime of disobedience provided for in Article 348.1.b of

the Penal Code.

A majority (3 out of 5) of the judges of the 3™ Section was of the view that the power to
execute the declaration of a state of emergency, encompassing all measures suitable and
necessary to restore constitutional normalcy, is directly based on Aricle 19.8 of the
Constitution. Once a state of emergency or state of siege is declared, an exceptional
framework of public power emerges, within which the Executive is empowered to not only
issue primary norms in matters related to basic freedoms, such as those imposing a
lockdown, an area normally reserved to statute, but also to issue secondary norms in the
area of crime and punishment, as long as these partake of its basic role as an emergency

power.

Although Article 19.7 of the Constitution rules out any impact of the declaration of a state

of emergency or state of siege on the constitutional norms concerning the competence and
functioning of the branches of Government, the majority was of the view that no such
consequence follows from the recognition of an emergency power extending to the area of
crime and punishment. This power is absblutely exceptional and does not jeopardise the

normal_operation_and_powers of Parliament. it is based on an extraordinary title (the

38

declaration of a state of exception); is temporary and precarious (lasting no longer than the
declaration itself); and is aimed at the specific goal of restoring constitutional normalcy. The
Executive operates, within this framework, as an extraordinary legislator ex ratione
necessitatis — i.e. for reasons of expediency. Moreover, if one was to draw the opposite
conclusion from Article 19.7, no emergency power could possibly exist, since such a power
operates, by its very nature, within the area of basic freedoms which is reserved to
parliamentary statute; that would render the entire‘ regime of states of exception in the

Portuguese Constitution virtually inoperative and nonsensical.

The Court stressed that the emergency power of the Executive under a regularly declared
state of exception is far from arbitrary or untrammeled: on the one hand, its exercise is

bound by the principle of proportionality and subject to judicial review; on the other hand,



the Executive is politically accountable to the President and to Parliament (Article 190), the
latter having the specific constitutional duty to monitor the execution of the declaration of a

state of emergency or state of siege (Article 162).

(Source: https://codices.coe int/codices/results/precis/C4C2DF1B-9912-9AC0-3C9E-08DC2250CE1R)
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