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® Constitution of the Republic of China (Taiwan) 1947 (revised 2005)

Article 8 Personal freedom shall be guaranteed to the pecple. Except in case of flagrante delicto as provided by
law, no person shall be arrested or detained otherwise than by a judicial or a police crgan in accordance with the procedure
prescribed by law. No person shall be tried or punished otherwise than by a law court in accordance with the procedure
prescribed by law. Any arrest, detention, trial, or punishment which Is not in accordance with the procedure prescribed by
law may be resisted.

When a person is arrested or detained on suspicion of having committed a crime, the organ making the arrest or
detention shall in writing inform the said person, and his designated relative or friend, of the grounds for his arrest or detention,
and shall, within 24 hours, turn him over to a competent court for trial. The said person, or any other person, may petition
the competent court that a writ be served within 24 hours on the organ making the arrest for the surrender of the said person
for trial.

The court shall not reject the petition mentioned in the preceding paragraph, nor shall it order the organ concerned
to make an investigation and report first. The organ concerned shall not refuse to execute, or delay in executing, the writ of
the court for the surrender of the said person for trial.

When a person is unlawfully arrested or detained by any organ, he or any other person may petition the court for
an investigation. The court shall not reject such a petition, and shall, within 24 hours, investigate the action of the organ
concerned and deal with the matter in accordance with law.

Article 15 The right of existence, the right of work, and the right of property shall be guaranteed to the peopte.

Article 23 All the freedoms and rights enumerated in the preceding Articles shall not be restricted by law except
by such as may be necessary to prevent infringement upon the freedoms of other perscns, to avert an imminent crisis, to
maintain social order or to advance public welfare,

@ : https:/Aaw.moj.gov.tw/ENG/LawClass/LawAll.aspx?pcode=A0000001)
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interpretation

No.476 [Capital Punishment in Drug Control Laws Case]

Date

1999/01/29
[ssue

Are the provisions in the drug control laws that sanction capital punishment or
life imprisonment unconstitutional?

Holding

The right to liberty and security of person and the right to life should 1
be guaranteed, as expressed by Articles 8 and 15 of the Constitution.
However, fulfilling the state’ s penal powers requires special/exceptional
criminal laws, which are enacted to punish certain offenses in specific
fields. They should not be considered a violation of the principle of
proportionality as long as they meet the requirements of Article 23 of the
Constitution, i.e., the legitimacy of the objectives, the necessity of the
measures, and the proportionality of the restrictions (or proportionality
stricto sensu). Such exceptional criminal laws, which cannot be equated to
ordinary criminal laws, should not be deemed unconstitutional merely on
the basis of the right to liberty and security of person and the right to life,

The Narcotics Elimination Act, revised and promulgated on July 27, 2
1992, and the Drug Control Act, revised and promulgated on May 20,
1998, were legislated with the purposes to eliminate narcotics and to
control the harm of drugs, thereby protecting the physical and mental
health of our nationals, maintaining social order and preventing threats to
our national security. To eradicate the scourge of drugs, it is of the utmost
importance to cut off their supply; their sources must be intercepted to
root out the plague. And the source of the plague is the manufacture,
transport and sale of drugs. If these cannot be eliminated, the harm of
drugs will spread widely, endangering not only the lives and well-being of
a great number of people but also the legal interests of society and the
entire nation. This harm far outweighs the legal interests of an
individual® s life and personal freedoms. It is therefore in keeping with the
principle of proportionality to enact exceptional laws that strictly punish
such misconduct, which is highly lawless in nature. In addition, the
activities of manufacturing, transporting and selling drugs generate



lucrative profits, which inevitably attract many people who are willing to
run that risk. To deter these activities merely with a sanction of long-term
imprisonment will not only be ineffective but also unfair and unjust.
Article 5, Paragraph 1 of the Narcotics Elimination Act provides that

“anyone who sells, transports or manufactures narcotics, opium or
marijuana shall be sentenced to death or life imprisonment.” Article 4,
Paragraph 1 of the Drug Control Act provides that “anyone who
manufactures, transports or sells first-grade drugs should be sentenced to
death or life imprisonment. A fine of no more than TWD 10,000,000 may
be imposed on those sentenced to life imprisonment” The legal
provisions of capital punishment and life imprisonment were enacted for
the purpose of strictly controlling drugs under the exceptional laws and
are necessary to maintain national security and social order and promote
the public interest. They do not violate Article 23 of the Constitution; nor
are they inconsistent with Article 15 of the Constitution.
Reasoning

While Articles 8 and 15 of the Constitution protect the right to liberty

and security of person and the right to life, in order to fulfill the state’ s
penal powers, the Legislature may, for certain purposes, enact exceptional
criminal laws to punish certain offenses for specific matters. These laws
are distinct from ordinary criminal laws in terms of the offenses that they
seek to punish. To the extent that the legislative purposes of such
exceptional laws do not depart from the expectations of our nationals and
are in keeping with their notions of justice in light of the nation’ s
historical origin, cultural background and social reality, they should be not
considered illegitimate. The actions taken to facilitate such goals—the
necessary restrictions imposed on people’ s fundamental rights—are
justified, as they are critical to rectifying extraordinary wrongs. They
should therefore be deemed consistent with the principle of
proportionality under Article 23 of the Constitution. These exceptional
laws, which have taken into consideration the balance between the means
and ends in assessing specific crimes and determining their punishments,
are distinctive, from ordinary criminal laws and the punishments under
them. The value system reflected in these exceptional laws should not be
negated merely by the value judgment of individuals; they should not be
deemed unconstitutional on the basis of the right to liberty and security
of person and the right to life.

Since the end of the Qing Dynasty and the founding of the Republic of
China, narcotics have done profound damage to our nation for a period of



more than a hundred years. Those who once use narcotics become
addicted and frail for the rest of their lives. Countless are the cases in
which people, due to addiction, lose jobs and families and unscrupulously
commit other crimes. Those who manufacture, transport or sell drugs are
driven by the singular goal of increasing drug use to generate profits.
They entice others to spread drug use and induce addiction. The harm to
our national economy and the people*s livelihood is appalling, as it leads
to the decadence of our productive population. The spread of drugs
weakens our people’ s collective spirit and health; our country cannot be
well-armed with a debilitated population. This is not only harm to a few
individuals and families, but a great evil for society and the nation, which
must be addressed by severe laws and enforcement. To eradicate drugs
requires taking action at an early stage, with the urgent task of addressing
the very origin of the problem. If one fells a tree without removing it at the
root, it will certainly grow back; if one seeks to stem a tide without
eliminating the source of the flood, it will certainly flood again. Once the
source of the problem is removed, the rest will dissipate.

In response to the disastrous spread of narcotics through rampant
cross-national sales, the Narcotics Elimination Act was revised and
promulgated on July 27, 1992, and the Drug Control Act was revised and
promulgated on May 20, 1998. The purposes of these Acts are to prohibit
narcotics from being imported from other countries, track their flows, and
to prevent and punish crimes involving narcotics. In other words, these
Acts were enacted to eliminate narcotics and prevent the harm of drugs,
thereby protecting the physical and mental health of our nationals,
maintain social order and prevent threats to our national security. To
eradicate the scourge of drugs, it is of the utmost importance to cut off its
supply; by intercepting their sources, the flow can be blocked and the
problem eradicated. The manufacture, transport and sale of drugs are the
source of the epidemic. An indecisive and wavering approach would only
lead to an ever-growing population of drug addicts. The spread of drugs
would harm not only the legal interests of a large number of people in
their physical well-being, but also the legal interests of society and the
entire nation. One need not look far in our history for this lesson. Serious
condemnation of and severe punishment for this specific misconduct [in
these Acts] is properly based on practical considerations. Such a legal
assessment is different from that of homicide, which infringes on
individual legal interests. Moreover, in addition to comprising a high
degree of lawlessness, the activities of manufacturing, transporting and
selling drugs generate lucrative profits, which inevitably attract many
people who are willing to run the risk. To deter these activities merely with



a sanction of long-term imprisonment will not only be ineffective but also
unfair and unjust. Article 5, Paragraph 1 of the Narcotics Elimination Act
provides that “anyone who sells, transports or manufactures narcotics,
opium or.marijuana, shall be sentenced to death or life imprisonment.”
Article 4, Paragraph 1 of the Drug Control Act provides that “anyone who
manufactures, transports or sells first-grade drugs should be sentenced to
death or life imprisonment. A fine of no more than TWD 10,000,000 may
be imposed on those sentenced to life imprisonment” These legal
provisions of capital punishment and life imprisonment were enacted for
the purpose of strictly controlling drugs under these special laws and are
necessary to maintain national security and social order and promote the
public interest. They do not violate Article 23 of the Constitution; nor are
they inconsistent with Article 15 of the Constitution.

The petition also challenged the judicial interpretation (by ordinary
courts) of Article 7, Paragraph 1 of the Narcotics Elimination Act on the
criminal offense of possessing narcotics with intent to sell and Article 5,
Paragraph 1 of the Drug Control Act on how to interpret the term “sale”
The former was not included in the facts of the indictment, as
demonstrated by the original copy of the indictment on file. As it was not
included in the indictment, it did not fall within the scope of the trial. In
addition, the petitioner failed to explain how the legal provision in
question was a legal question that should be decided at trial, and
therefore it should not be subject matter for this Court’ s interpretation.
As to the latter question of how to understand the term “sale” itis a
matter for ordinary courts to interpret. Neither of these issues involves the
guestion of whether the law is in contradiction with the Constitution. As
these challenges do not accord with the holding of 1. Interpretation No.
371, they are therefore dismissed, as noted in the present interpretation.

* Translation by Li-Chih LIN

**Also available in Leading Cases of the Taiwan Constitutional Court, Vol.
I (2019).
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€ The Eurcpean Convention on Human Rights

Article 3 Prohibition of torture

No one shall be subjected to torture or to inhurman or deerading treatment or punishment.

Article 5 Right to Liberty and Security

1, Everyone has the right to liberty and security of person. No one shall be deprived of his liberty save in the
following cases and in accordance with a procedure prescribed by law:

a. the lawful detention of a person after convicticn by a competent court;

f. the lawful arrest or detention of a person to prevent his effecting an unauthorised entry into the country or of
a person against whom action is being taken with a view to deportation or extradition.

Article 6 Right to a falr trail

1. In the determination of his civil rights and obligations or of any criminal charge against him, everyone is entitled
to a fair and public hearing within a reasonable time by an independent and impartial tribunal established by law. Judgment
shall be pronounced publicly but the press and public may be excluded from all or part of the trial in the interests of morals,
public order or national security in a democratic society, where the interests of juveniles or the protection of the private life
of the parties so require, or to the extent strictly necessary in the opinion of the court in special circumstances where publicity
would prejudice the interests of justice.

Articte 14 Prohibition of discrimination
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The enjoyment of the rights and freedoms set forth in this Convention shall be secured without discriminatien on
any ground such as sex, race, colour, language, religion, political or other opinion, national or social origin, association with a
national minority, property, birth or other status,

Article 15 Derogation in tine of emergency

1. In time of war or other public emergency threatening the life of the nation any High Contracting Party may iake
measures derogating from its obligations under this Convention to the extent strictly required by the exigencies of the
situation, provided that such measures are not inconsistent with its other obligations under international law.

2. No derogation from Article 2, except in respect of deaths resulting from lawful acts of war, or from Articles 3, 4
(paragraph 1) and 7 shall be made under this provision.

3 Any High Contracting Party availing itself of this right of derogation shall keep the Secretary General of the Council
of Europe fully informed of the measures which it has taken and the reasons therefor. It shall also inform the Secretary
General of the Council of Europe when such measures have ceased to operate and the provisions of the Convention are
again being fully executed.

(fa: chrome-extension://efaidnbmnnnibpcajpcalclefindmkaj/https://www.echr.coeint/documents/d/echr/convention_eng}
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® Anti-terrorism, Crime and Security Act 2001
Section 21 Suspected international terrorist: certification
(1) The Secretary of State may issue a certificate under this secticn in respect of a persen if the Secretary of State
reascnably—
(a) believes that the person’s presence in the United Kingdom is a risk to national security, and
(b) suspects that the person is a terrorist.
{2) In subsection (1)(b} “terrorist” means a person who—
{a) is or has been concerned in the commission, preparaticn or instigation of acts of international terrorism,
{b) is a member of or belongs to an international terrorist group, or
(c) has links with an international terrorist group.
Section 23 Detention
(1) A suspected international terrorist may be detained under a provision specified in subsection (2) despite the fact
that his removal or departure from the United Kingdom is prevented (whether temporarily or indefinitely} by—
(a) a point of law which wholly or partly relates to an international agreement, or
{b) a practical consideration,
{2) The provisions mentioned in subsection (1) are—
(a) paragraph 16 of Schedule 2 to the Immigration Act 1971 (c. 77) (detention of persons liable to
examination or removal), and
(b) paragraph 2 of Schedute 3 to that Act {detention pending deportation).

(6) Where the Secretary of State issues a certificate under subsection (1} he shall as soon as is reasonably
practicable—
(2) take reasonable steps to notify the person certified, and
{b) send a copy of the certificate to the Special Immigration Appeals Commission.
(7) The Secretary of State may revoke a certificate issued under subsection (1).
(8) A decision of the Secretary of State in connection with certification under this section may be questionad in
legal proceedings only under section 25 or 26.

(#n: https://www.legislation.gov.uk/ukpea/2001/24/part/d/enacted)
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GBR-2002-2-004

a) United Kingdom b) House of Lords ¢ d) 30/07/2002 e} f) A. and others v.
Secretary of State for the Home Department g} SC/1-7/2002

Headnotes

The Anti-terrorism, Crime and Security Act 2001 (hereinafter, the "2001 Act") authorising the
indefinite detention without trial of foreign nationals who were suspected of being
international terrorists was incompatible with the Human Rights Act 1998 (hereinafter, the
"HRA"), and the detention of nine foreign nationals under the Act was unlawful, because the

powers were discriminatory and breached Article 14 ECHR.

Whilst the United Kingdom government had established that a state of emergency existed
and were entitled to derogate from Article 5 ECHR for the purposes of detaining
internationat terrorist suspects who posed a real threat to the safety of the nation, the HRA

required a the 2001 Act be given a restrictive interpretation,
Summary

The 2001 Act was introduced following the terrorist attacks on the United States of America
on 11 September 2001. It allowed for the Secretary of State for the Home Department
(hereinafter "the Minister")} to certify that an individual was a suspected international terrorist
and then detain them without trial under immigration powers. Only non-British nationals
could be detained this way, because the detention was under immigration legislation.
However, in order to overcome the problem caused by the decision of the European Court
of Human Rights in no. 22414/93, Chahal v. the United Kingdom, that detention under

immigration powers was only legitimate pursuant to Article 5.1.f ECHR where action was

being taken with a view to deportation, the United Kingdom government derogated from
Article 5 ECHR. The terms of the government’s derogation were contained in a note verbale
addressed to the Council of Europe. Under the HRA it was also necessary for the Minister to
make an order authorising derogation. This was done in the same terms as the note verbale

(see Venice Commission Bulletin 2001/3, p. 551).

The 2001 Act also specified that any challenge to the legality of the Act or the detentions

pursuant to it must take place in the Special Immigration Appeals Commission (hereinafter,

13



the "SIAC") and not the normal courts. SIAC was entitled to receive and consider "closed

material" (i.e. evidence not open to the public, the appellants or their legal representatives).

The nine appellants submitted that their detention and the 2001 Act breached Article 5
ECHR because there existed no public emergency threatening the life of the United
Kingdom, that no other signatory to the European Convention on Human Rights had
derogated from any obligation in it because of terrorist activities, and that in any event even
if there was a public emergency the measures taken were more than were strictly necessary
in the circumstances. They further alleged that the United Kingdom government’s
derogation was limited to the terms of the note verbale and thus only derogated from

Article 5 ECHR and that the 2001 Act was incompatible with Articles 3, 6 and 14 ECHR.

The SIAC held that the government was justified in finding that there was a public
emergency threatening the life of the nation. The European Court of Huran Rights had
determined that such a state existed where an exceptional situation of crises or emergency
affects the whole population and constitutes a threat to the organised life of the
community of which the state is composed. After 11 September such a threat existed in the
United Kingdom. The authorities could not be expected to wait until they were aware of an
imminent attack before taking necessary steps to avoid it. A real risk that an attack would
take place unless measures were taken to prevent it was enough to demonstrate that a
. public emergency existed. The United Kingdom was a prime target for those behind the
attacks on 11 September, second only to the United States. If a similar attack took place on
the United Kingdom it could take place without warning and threaten the life of the nation.
The question whether other signatories of the European Convention on Human Rights had
derogated from the European Convention on Human Rights was not material: the United
Kingdom was under a greater threat from those responsible for the attacks on 11 September

than other European nations.

The SIAC did not find the measures taken were more than were strictly necessary. The fact
that less intrusive measures might have had the same impact was not determinative, The
SIAC rejected the argument that the powers of detention went too far because the
definition of terrorist under the 2001 Act was too wide: the HRA required a narrow definition,

only those associated with Al-Qaeda could be detained.

20



The diplomatic communications provided for in Article 15.3 ECHR and Article 4.3 of the
International Covenant of Civil and Political Rights were directory not mandatory. According
to the United Kingdom international law obligations under the European Convention on
Human Rights or the International Covenant of Civil and Political Rights the derogation was

not limited to the terms of the note verbale and thus only to Article 5 ECHR.

However, in national law the HRA did limit any derogation to the terms of the governent’s

order. Hence, the derogation from the Convention was limited to Article 5 ECHR, and the
appellants could succeed if they were able to demonstrate a breach of any of the other

rights under the European Convention on Human Rights.

The appellants failed to show any breach of Articles 3 and 6 ECHR. However, the SIAC did
find a breach of Article 14 ECHR. The 2001 Act discriminated against foreign nationals. British
nationals who were suspected of international terrorism could not be detained under its
provisions. Such discrimination was not rational or justifiable: a provision entitling the
Minister to detain suspected international terrorists should extend to all suspected

international terrorists regardless of nationality.

The SIAC therefore allowed the appellant’s appeal and made an order declaring the
impugned sections of the 2001 Act incompatible with Article 14 FCHR.

Cross-references

European Court of Human Rights: Chahal v. the United Kingdom, no. 22414/93, 15.11.1996,
(1997) 23 European Human Rights Reports 413, Bulletin 1996/3 [ECH-1996-3-015].

(Source: https://codices.coe.int/codices/results/precis/3582389C-C583-4CBD-2F5A-
08DC225DC81B)
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® The Constitution of the Republic of Turkey

Article 17 Everyone has the right to life and the right to protect and improve his/her corporeal
and spiritual existence.

The corporeal integrity of the individual shall not be violated except under medicat necessity and
in cases prescribed by law; and shall not be subjected to scientific or medical experiments without his/her
consent.

No one shall be subjected to torture or mal-treatment; no one shall be subjected to penalties or
treatment incompatible with human dignity.

The act of killing in case of self - defence and, when permitted by law as a compelling measure
to use a weapon, during the execution of warrants of capture and arrest, the prevention of the escape of
lawfully arrested or convicted persons, the quelling of riof or insurrection, or carrying out the orders of
authorized bodies during state of emergency, do not fall within the scope of the provision of the first
paragraph.

(fn: https://www.anayasa.gov.tr/media/7258/anayasa_eng.pdf)
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Case 5.

» Identification

a) Turkey, Republic / b) Constitutional Court, Second Section / ¢) 13-9-2017 /
d) 2014/11855 / e) Individual Application / ) Girkan Kacar and others

* Headnotes

The applicant, who was minor and mentally disabled, injured in an accident due to lack
of appropriate public safety measures, and the administration could not unequivocally
prove that the necessary measures were in place at the time of the incident, which led
to violation of right personal inviolability.

* Summary

1. Giirkan Kacar, one of the applicants, is mentally disabled and he was a minor at the
material time. When he was playing on a railway which was separated from the street
fronting his house with a ruined wall, he touched a high voltage power line. As a result,
he was exposed to electric shock and got injured seriously. The Chief Public Prosecutor's
Office launched an investigation. In the report prepared in the scene by the police
officers, the way the applicant had been injured was confirmed, as well as it was noted
that some of the grounding cables were out of order. The medical report issued by the
hospital indicated that the applicant faced a life-threatening danger due to the incident,
and his injuries would prevent him from performing his daily activities for fifteen days.

However, the public prosecutor carried out a scene examination more than five months
after the incident and found out that the grounding cable was operating and that there
were iron guardrails on both sides of the railway, which constituted a barrier between
the street and the railway. The report issued by an expert, who accompanied the public
prosecutor, indicated that the applicant Glrkan Xacar was at complete fault in the
incident.

The report obtained by the criminal court from the academic experts also pointed out
that the applicant Giirkan Kacgar, who was mentally disabled, was found to be at
complete fault in the incident. At the end of the trial, the court acquitted the accused,
and the judgment was upheld by the Court of Cassation.

The applicants unsuccessfully sought compensation for injuries before the administrate
court. The appeal before the Council of State was also unsuccessful.

II. The applicants maintained that: Glrkan Kacar, the minor applicant with mental
disability, got injured upon touching the cables as the protective walls near the railway
lines had been demolished and the necessary security measures had not been taken,
there was a neglect of duty on the part of the administration, their action for damages
was dismissed following unreasonably lengthy proceedings. In this respect. the applicants
alleged that their son's right to life safeguarded by Article 17 of the Constitution was
violated, and they requested compensation for non- pecuniary damages.

III. The Constitutional Court emphasized that it is not clear from the available
information whether an examination was made if the security measures observed during
the site inspection, which was carried out more than five months after the incident,
were actually available at the time of the incident. Besides, the inspection report did not
provide sufficient explanation as to how the applicant Girkan Kacar had entered the
place where the incident occurred and how he was exposed to electric shock.



15. Turkey 301

Furthermore, within the scope of the action for damages, it was acknowledged; that the
applicant had entered the scene from a ruined part of the wall surrounding the railway,
that one of the electric cables there was broken or was cut off and picked up to play,
and that it was touched to the catenary line on the railway, and therefore the applicant
was injured due to electric shock. The action for damages was dismissed for lack of
causal link between the damage and the administrative act.

The Constitutional Court considers that the State’s obligation to protect the individualg'
lives must not be interpreted in such a way as to impose an excessive burden on the
public authorities, bearing in mind, in particular, the unpredictability of human conduct,
However, the public authorities must take into account children, mentally disabled
persons and other persons in need of protection in their prediction of human conduct
while carrying out hazardous acts and they must put into practice the appropriate
administrative measures in due time.

In the action for damages brought by the applicants, due regard was not paid to the
fact that the administration failed to take the necessary measures for the people in need
of protection, and that the supervision failure of the applicant’s family did not eliminate
the responsibility of the administration to do so. The applicant thereby was found to be
at complete fault due to his careless conduct. However, this conclusion does not comply
with the principles concerning the obligation to protect life.

In addition, the case did not include any difficulty or other element which would cause
impeding of the proceedings nor the case was of complex nature to necessitate the
prolonging of proceedings for an unreasonable period of 9 years. In the present case it
was concluded that the case was not concluded within reasonable time in a manner that
might damage the significant role of the current judicial proceedings in the prevention
of similar violations of the right to life.

Consequently, the Constitutional Court found a violation of the right to life of the
applicant Glirkan Kagar, safeguarded by Article 17 of the Constitution.
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“ Constitution of Malaysia {Federal Constitution}

Article 8(2) Except as expressly authorized. by this Constitution, there shall be no discrimination against citizens
on the ground only of religion, race, descent, place of birth or gender In any law or in the appeintment to any office or
employment under a public authority or In the administration of any law relating to the acquisition, holding or disposition
of property or the establishing or carrying on of any trade, business, profession, vocation or employment.

Article 121 {1) There shall be two High Courts of co-ordinate jurisdiction and status, namely—

(a) one in the States of Malaya, which shall be known as the Higch Court in Malaya and shall have its
principal registry at such place in the States of Malaya as the Yang di-Pertuan Agong may determine; and

(b} one In the States of Sabah and Sarawak, which shall be known as the High Court in Sabah and
Sarawak and shall have its principal registry at such place in the States of Sabah and Sarawak as the Yang di-Pertuan Agong
may deterrming;

(c) (Repealed),

and such inferiar courts as may be provided by federal taw; and the High Courts and inferior courts shall have
such jurisdiction and powers as may be conferred by or under federal law.

(1a) The courts referred to in Clause (1) shall have no jurisdiction in respect of any matter within the jurisdiction of
the Syariah courts.

4
(VMU https:/Avww.sprm.gov.my/admin/fites/sprm/assets/pdf/penguatkuasaan/perlembagaan-persekutuan-bi.pdf)
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¢ The Guardianship of Infants Act 1961

Article 5 (1) In relation to the custody or upbringing of an infant or the administration of any property belonging
to or held in trust for an infant or the application of the income of any such property, a mother shall have the same rights
and authority as the law allows to a father, and the rights and authority of mother and father shall be equal.

{2) The mother of an infant shall have the like powers of applying to the Court in respect of any matter affecting
the infant as are possessed by the father.

Article 11 The Court or a Judge, in exercising the powers conferred by this Act, shall have regard primarily to
the welfare of the infant and shall, where the infant has a parent or parents, consider the wishes of such parent or both of
them, as the case may be.

(Fan: https://learningpartnership.org/sites/default/files/resources/pdfs/Guardianship%200f%20Infants%20Act %
200f%20Malaysia_English.pdr)
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to the valuation of the land. allowed the Developer's claim for severance and injurious
affection but dismissed the other claims of compensation sought by the Developer.

On appeal, the Court of Appeal dismissed the Developer's appeal against the decision of
the High Court.

Dissatisfied with the Court of Appeal’s decision, the Developer applied for and obtained
leave to appeal to the Federal Court. One of the issues for consideration by the Federal
Court was whether Section 40D of the LAA, which empowers the assessors to decide on
the amount of compensation in compulsory acquisition cases, was constitutional.

The main issue here was whether Section 40D of the LAA was ultra vires Article 121 of
the Federal Constitution.

In allowing the appeal and ordering the case to be remitted to the High Court for
compensation, the Federal Court held that Section 40D of the LAA was ulira vires Article
121 of the Pederal Constitution as it ignores the role of Judges as defenders of the
Constitution and renders the constitutional guarantee of adequate compensation illusory
since judges ‘abdicate’ their constitutional role, as the guarantee of adequate
compensation was in the hands of two lay assessors. Hence, the power to award
compensation in land reference proceedings is a judicial power that should rightly be
exercised only by a judge.

Case 2. Indira Gandhi Mutho v. Perak Islamic Religious Affairs
Department & Ors

» Identification

(a) Malaysia / (b} Federal Court / () 29 January 2018 / (d) NO: 01(D-17-06-2016 (A),
01{D18-06-2016 (A) & O01(H)-19-06-2016 (A) / (e} Civil Appeal / () Interpretation of
art.121(1A) of Federal Constitution

* Headnotes

Both Clauses (1) and (1A) of Article 121 of the Federal Constitution illustrates the
respective regimes in which each court operates. Thus, issues of jurisdiction and
conferment of powers in the civil courts and the Syariah courts are clearly drawn. Both
the civil and Syariah courts co-exist in their respective spheres. even if they are
dissimilar in the extent of their powers and jurisdiction, in that, the civil courts are
possessed of powers, fundamental and intrinsic, as outlined in the Federal Constitution.
If the relief sought is in the nature of the 'inherent powers’ of the civil court (for
example, judicial review) or if it involves constitutional issues or interpretation of the
law, then the civil courts would be seized with jurisdiction to determine the issue,
regardless of its subject matter and especially if it comes within the scope and ambit of
judicial powers.

» Summary

The appellant wife, Indira Ghandi Mutho (“the appellant”) and Patmanathan (‘the sixth
respondent’) were married under the Law Reform (Marriage and Divorce) Act 1976 ('the
LRA"). There were three children of the marriage. On 11 March 2009, the sixth
respondent converted to Islam and subsequently, the appellant received documents from
the sixth respondent showing that her three children had been converted to Islam and
that the Pengarah Jabatan Agama Islam Perak had issued three certificates of conversion
to Islam on the said three children. The documents also showed that the Registrar of
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Muallafs had registered the children as Muslims. Aggrieved, the appellant filed an
application for judicial review at the High Court for an order of certiorari to quash the
certificates of conversion to Islam of the children. The appellant contended that the
issuance of the certificates of conversion to Islam by the Registrar of Muallafs were ultra
vires and illegal. It contravened the provisions of ss. 96 and 106(b) of the Administration
of the Religion of Islam ('Perak’) Enactment 2004 ('the Perak Enactment 2004'), ss. 5 and
11 of the Guardianship of Infants Act 1961 (GIA") and Article 12(4) read together with
Article 8(2) of the Federal Constitution. At the High Court, it was held that Article
121(1A) of the Federal Constitution does not confer jurisdiction for constitutional
interpretation on the Syariah courts to the exclusion of the civil courts. The Judicial
Commissioner ('JC') declared that the requirements of ss. 96 and 106 of the Perak
Enactment must be complied with by the Registrar of Muallafs in issuing the certificates
of conversion. Section 101(2) which states that the certificates shall be conclusive proof
of the fact stated therein, was held not to oust the jurisdiction of the court where there
is patent non-compliance with the statutory requirements. Accordingly, the JC found that
the High Court had exclusive jurisdiction to hear the application.

The High Court decision was reversed by the Court of Appeal, which had rejected the
JC's approach in determining the constitutionality of the conversion process. The Court
of Appeal held that the High Court had no power to question the decision of the
Registrar of Muallafs or to consider the Registrar's compliance with the statutory
requirements of ss. 96 and 106 of the Perak Enactment. The Court of Appeal took the
position that the fact that a person had been registered in the Registrar of Muallafs as
stated in the certificates of conversion was proof that the conversion process had been
done to the satisfaction of the Registrar. Thus, the appellant in these appeals appealed
against the said decision of the Court of Appeal

The Federal Court decided that the High Court has jurisdiction to hear judicial review
applications and constitutional/statutory interpretations. At the outset, the Federal Court
clarified that the appellant was not challenging the conversion of her children, but the
legality of the administrative power exercised by the Registrar of Muallaf under the
Perak Enactment,

Significantly, the Federal Court held that the inherent supervisory power of judicial review
is essential to the role of civil courts as a check and balance mechanism. Under Article
121(1) of the Federal Constitution, judicial power is vested exclusively in the civil High
Courts, and these courts will continually engage in the interpretation of all laws. The
Federal Court affirmed that judicial power is fundamental to the underlying principles of
the Constitution and is inherent in the basic structure of the Constitution. Hence, this
power cannot be revoked or altered by Parliament by way of constitutional amendment.

As to the jurisdiction of the Syariah Courts, the Federal Court held that Article 121(1A)
does not oust the jurisdiction of the civil courts, and both civil and Syariah courts
co-exist in their respective spheres. For the Syariah Courts to have jurisdiction over a
particular matter, it must be expressly provided for by the state legislature and this does
not extend to judicial review. Where there are questions of constitutionality or statutory
interpretation, civil courts must determine such matters, regardless of whether the
subject-matter relates to Islamic law.
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