ANINIRY ARSI TFTTNUYVDIAIATFETTUULY

MI0DIANSLNYULVINUBIRA19US SN

ADUABIAN Indoe

NaeIgTTaYANeUsEImA

ANINIUANBIFITUYLY



/s = Qs

ANINANYANIFETTUUVBIANAIFITTUYEY

o9 Yy v
=

®3909ANSNYULNNVDIA19USEINA

PBUAANAN e

nae3gssInyansUssmnA

dnineuAaiFsTTIYY



AU

dnsulendisdifetunfsysssuyyvesmagsssuyynIessAnsiiguniue
Aelszive Ussdufiounainl beoe nessssssuyyiaussmalafneAuainiiadeves
FasgoTsuyiensdnaifisurhewhassmaiAndestuaniuasiainmusussmauiihanle
uinaue 01 nsdinsnsyrimufingudaadunasgeslandumuigindinusiunauvieni
voernafge Ty RUREsTMEEnma ndinguaneifstussuunisinwuieniuasifiyana
nensAnerdanioudeiodgssiuyyreaigssuyyuvisaisisuigdulaiide ndinnsldans
pnguinevesailunisvengrirnainassenseunquiansdifinssensenynsidedinvdel
Y04/1aTgsIsUYUEIsIsuiFesweslual uaznIdliguiawisauiusneutednanuves
anifumisregsifeaiummnisalsudalumemeaifaugmen (Oktobefest) vasmadgoTsuynuvisanius

a157505gesudl

noefgsssuynarsemandaduedelisin tenansiiladonffgssuyyves
a 3 = 1) ] ar ¥ L J d & 1
aasgosanynsoesrnniiuvivesissemaetull suluuvdddeyaugnmvilinvnulans
o 1Y) =t ¢ = ' ] = a vy Y
faunumuesriaigsTsuyagviossdnaiisuinvassenasne suwfalugaiunuliungaula
ot a o oo = a e 1
Tumsfnyifimiuieusslonilunisivinsuaglunsyfifeusiely

NBasgeTIIYasnaUTEIA
dninaumaigaTIuYey
AENAY lodoo



GUEVLAY

o. dgudaiianiwasariiadevesAaadosruyguiiassaspinng
O Ao ot d a A
A3y 7 89 Hun - Ka 113 a9Tuil b ey bemn (A.A, oxco)

Qs Qs Qs

nsdinsnszvhauiegudaaiukasesslanlumusiudaouiiunaviayii

o3

. djudoasteuazdiledvvasaadgsssuyauisaisrsuigdulaiidy
0 Aaa _S d ot A =l
ANIUNEN 11-14-21-126-136/PUU-VII/2009 891% me NUIAL bddm (A.A. bomo)
= = Y ' a =a = @ vow
nsfngvnefedfusEuUMSAnY W ALaslAyrnav i sfnundaviouderesgsssuyny

o. dgudaiianiuasailiadevesradgossayguisaasaseswesluaiu
A1iTadY asTufl ab RAIAL baes (A, boad)
nsdinmslgdninungruievasaniilunisvangii1eainnssen
AseuUAguiInIfiinstmaenyRIdeTinvioll

@ dyudeiianiuazailadevasmaigassuyguisaniusasisaspoosud
0 & e e’ A U J =
ATIURGEY 2 BVE 1/15 a39UN em NgUIU bdoo (R.A. boawn)

a 1 b o o 2; o L3 )
nafisuaLisaniusnaudednnuvasan NI w)IRgIRuvgn1SlTELOn

lunaniaifawsaimu (Oktobefest)

ad

leogd)



b ]

asUdaiiaasuasAniliaduvasAaigossuynuiean s suspnva

X ) ot A:i - dl
AR N 89 Hun - Ka 113 897ufl & W8 wdma (A.7. ecso)

nsdinnsgvimnuiagudusTauazysslgntuntuigldyaifanuilunausis i

WelAng I5pAn1ane

AEmnenInesEeTsuy T

&. UnajUuviend

AasgsYINYENs1sasTn v LA saitadeundydfinng o 2T3Aniauagl A
Y95 g ARINTUAILMIYN (the National Security Act) Fafvunnuladmiunnssyin
= F= ] a = ' (3 | 2/ Q4 . . . =
mdunsdaaduniessslaniuesansienuiguia (anti - sovernment organizations) Wasn1suén

ar af LY d |

Tngi ldmSunseyiinisianana (pro - enemy material) Ineniudn undgygfAdena nyeudae

@

ot

pap] . . . ool 30 o wa o ] a
Sgossuyguuuiiiauta (conditionally constitutional) lunsiinlddsduundayefanndnduians
| Y a 1 a o o ' o =1 = a
anunsaidudvrernuiunsisriviadudunnudeszloviugruresszuauaduszeivlng
(threatening national security or harming the basic order of free democracy) Wity
1 = a4 A S 2 an U ar 1 a0 ) s, 1 = 2
aglsAf aendinfimasssssuyiimidededngnd andadygfuwienalatdnisudly
WanfuunUydfnng o vesigiagianuiuauiad lnodududeay Teeuiudaianss
o o s 1 [ ] o s r=] = & » .
nerndudunsngronninnssaguasauluasreIsgnIoIvilsunugueIn1TUnATee” (with the
knowledge of the fact that it may endanger the existence and security of the state or
democratic basic order) TuviauwsnvasundygiRung o 255Anils mufuusivesradaosTuye
-=‘I’21 LR | 1 o ol g o« Lo%) L4 i ar B ol :J”
wanani foeAEIueveNTIANI “.. Yselenidenidnirasuigaieisnisdu” (benefits
, . . o w e 1« o
anti - state organizations through other means) gnunuUNAIBNBYAIT aﬂmﬂqnﬁmumaqm
TﬁLﬁﬂm'ﬁnUQﬁfa%’ﬁ” (any person who propagates or instigates a rebellion against the state)
al Wy, o A ﬂ'al = L7 3 1 1 o 7
uniggidiwamiudluuduninanlignlaudslunaseunsdudfeamndniedgssauya

<

o

Tnaiudundyggdainandinsdanunguaiosy SemasgossuyqgRinnsaiuaaiull nafiudy

=l 1 1 = v o o & « voa = a o [ LY ] o 3
seasdualunguinglval namfie desrmin “lnegiiudewiaaieninonaludunsesaniirsieg
183A2100 UAILBIT 1S osuideuR ugIuveInIsUnaTes” dardunisadharududounas

ANARULATEYRINGVNNEAINETY NIRliAsdadnguuneiuTaumeSTsssuYLY

. dyUdofiand

$5UyaiPruTunIuriand (the National Security Act) gnaTnduidieldidungmunely
nIRuATeInLsTuAesglasEs I wIaUsEYITY HunsRuRNAINsTuATidnvazdeR LTy
(anti - state activities) Fuflususiey @ (the nation) ﬁmmﬁm?]'umﬂnmiwﬁz‘gwﬁﬂﬁu‘swdmmwﬁ

o =

» gransaduiuTeandenuaidiNadylai: /english.ccourt.go ki/site/eng/ex/bbsNView.dolchldx=11428bcldx=984786

S



G}

Wil okaztnma La (the looming possibility of North - South military confrontation) wsinsetu
o 1 v oo fa € ol s 2 o v e qw
nQuinesisnanldagninndanselindunguunefiinnumguiaie (vague) wasdvoulnrnsteuld
= } 9 ' a o a = v o o = VIV ' a
fnterndsensidilugnisasifindnsuaiainwld Wil umen o 15sanie Tyaddi “gladaaiy
gos visaiuoniiule wieliusslenileeiBnisln q dufianssuvesesdnsoduig (an anti -state

= ar 1 o = 7 a Y
organization) @u13nNU0484ANIAINET NTanserINslaaennaasiunITnTeYitY Aadsesing
o [ ) d' a a o o o o -] £ =3 ‘o’ ] Qs o i
$nnlaifuded” vauglinns o 259avi Geyeiidn “glandn dudl sdadt Sadie naw Sadrmie

e o =

EIL - - | d o =
918 w3eliunTenans nwia niedagdearuvingla q ietnguszasanimunliluissanileds

73

da 1A o o o &, o & d of A W 1 o § o e
15508 fodrimnuianiuifmualiTulssatiu” Mad Woulvinguiaiedeng1a vitldundyal®

fananfiuafiunisdrfaasamlunisuansnudniu (freedom of expression)

|
=3

1/ o = a -3 ' L7 L A =
oils {Fosgniuiiuailudomeseunsesuasdndwinovifsdouar Tngderumnedu tnadl

(3]

mnUszasAL

=b e

- o 3 1 2 ot é L2 < R4S,
WILRUAUUAYUDIANTADRIUTG BN o 155AuTlanazsIAT UVBITFULYYAAINY

TUALVIUR

o, HénQuansTAgades
SetinygRnusiuaisiend a.n. exco waziuAlufiady
UM o (FeiESH goe uazdus)
(o) flnduady goe vieuaniufanssuvetesdnsdaduigua aundnvesesdns viediildsy

a

Arde9neeAnIfIng1? nienseiinsTandvesdnsdenand niedgnduliiianisnugeesy
Tngidaiiasisnmsnsgvidsnanonndudunsernemsisseguazanuiuawesinissedeu
WuguvosszuauUsvrdulng dassgnalnudgnlifudad
18
a o ¥ a B oo o a a @ o : A Y o &

(&) dloandn Yud wne Gade Donses dndme we vialaundaenans awnn wiadeg
=l o < o o0 ~ o <
goaumine Tneflanuinaznserinsmuiiniuualiluassania 155y w3o059a slesseaning
AIAMUAR LI TIATY®

& ANITINEYRIAITgEIINY

® National Security Act 1980

Article 7 (Praise, Incitement, etc.)

(1} Any person who praises, incites or propagates the activities of an antigovernment organization,
a member thereof or of the person who has received an order from it, or who acts in concert with it, or
propagates or instigates a rebellion against the State, with the knowledge of the fact that it may endanger
the existence and security of the State or democratic fundamental order, shall be punished by
imprisonment for not more than seven years.

(5) Any person who manufactures, imports, reproduces, holds, carries, distributes, sells or acquires
any documents, drawings or other expression materials, with the intention of committing the act as referred
to in paragraph (1), (3) or (4), shall be punished by the penalty as referred to in the respective paragraph.
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Major Decisions in Brief

89HuNn-Ka113 Freedom of Speech ( List )

Case on the Crime of Praise and Incitement under the National
Security Act

Final decision : conditionally constitutional Decision date : Apr 02, 1990

A. Background of the Case

The Court in this case reviewed Sections 1 and 5 of Article 7 of the National Security Act,
which punishes the act of praising or inciting anti-government organizations and producing
pro-enemy material and found them constitutional only when applied to limited
circumstances threatening national security or harming the basic order of free democracy.

The National Security Act was enacted to protect national security and the freedom of the
people by regulating anti-state activities that threaten the nation under the looming
possibility of North-South military confrontation, but has been criticized for its vague and
excessively broad provisions that could be abused. Article 7 Section 1 provided that "any
person who praises, incites or sympathizes with, or benefits through other means the
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extensively restricted the freedom of expression,

The petitioners were prosecuted and tried for possessing and distributing books and other
expressive materials for the purpose of benefiting an anti-state organization under Sections 1
and 5 of Article 7 of the National Security Act. They requested a constitutional review of the
aforementioned provisions and the presiding court granted the motion.

B. Summary of the Decision

The Court found some terms in Sections 1 and 5 of Article 7 of the National Security Act to
be vague but upheld the provisions so long as they were interpreted to apply only to limited
circumstances threatening national security or harming the basic order of free democracy, for
the following reasons.

The expressions such as "member”, "activities", "sympathizes with", “other means” or
"benefits" used in Sections 1 and 5 of Article 7 of the National Security Act are vague
concepts that do not permit a reasonable standard for ordinary people with common sense
to discern the types of conduct that are covered. They are also too broad, making it difficult
to determine the connotations and boundaries of their definitions.

However, pursuant to a general constitutional principle, the terms in a legal provision
permitting multiple definitions or multiple interpretations within the bounds of their literal
meanings should be interpreted to make the provision consistent with the Constitution,
giving life to its constitutional and positive aspects while avoiding the interpretation which
will lead to unconstitutionality. Sections 1 and 5 of Article 7 are not unconstitutional insofar
as they are narrowly interpreted to cover only those activities posing a clear threat to the
integrity and the security of the nation or the basic order of free democracy.

Activities jeopardizing the integrity and security of the nation denote those communist
activities, coming from the outside, threatening the independence and infringing on the
sovereignty of the Republic of Korea and its territories, thereby destroying constitutional
institutions and rendering the Constitution and the laws inoperative. The activities impairing
the basic order of free democracy denote those activities undermining the rule of law
pursuant to the principles of equality and liberty, and that of people's self-government by a
majority will, excluding the rule of violence or arbitrary rule: in other words, one-person or
one-party dictatorship by an anti-state organization. Specifically, they indicate efforts to
subvert and confuse our internal order that include respect for basic rights, separation of
power, representative democracy, the multi-party system, the electoral system, the economic
order based on private property and market economy, and independence of the judiciary.

Justice Byun Jeong-Soo dissented on grounds that provisions that are so clearly
unconstitutional cannot be remedied of their unconstitutionality merely through a narrow
interpretation, and should simply be pronounced as unconstitutional.
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the Court. The expression "benefits anti-state organizations through other means" in the
latter part of Section 1 was replaced by "any person who propagates or instigates a rebellion

against the state”

The revised law was challenged through constitutional complaints and requests for a
constitutional review of the remaining ambiguities. However, the Court held that the insertion
of the subjective intent requirement in the new law, namely "with the knowledge of the fact
that it may endanger the existence and security of the state or democratic basic order”
removed most of the multiplicity and vagueness of the law, and on these grounds handed
down a simple decision of constitutionality (95Hun-Ka2, October 4, 1996; 92Hun-Bab6, etc,
January 16, 1997, 98Hun-Ba66, etc, April 29, 1999; 99Hun-Ba27, etc, April 25, 2002;
2003Hun-Ba85, etc., August 26, 2004).

Meanwhile, the aforementioned provision of the National Security Act was once again
pronounced constitutional on April 30, 2015 (2012Hun-BaS5, etc). While the previous
decisions had been focused on regulatory form, such as whether the rule of clarity of the
principle of nulla poena sine lege had been violated, this decision also gave weight to actual
unconstitutionality with regard to the regulatory content, such as whether the freedom of
expression had been violated. In this latest decision, Justice Kim Yi-Su, pronounced an
opinion of simple unconstitutionality for the phrase, “act in concert with” of the pro-enemy
action clause of Article 7 Section 1 of the National Security Act, on the grounds that it
infringes on the freedom of expression for violating the rule of clarity under the principle of
nulla poena sine lege and the rule against excessive restriction. Justices Kim Yi-Su, Lee Jin-
Sung, and Kang II-Won pronounced an opinion of simple unconstitutionality for the phrase,
"who holds or acquires” of the pro-enemy materials clause of Article 7 Section 5, on the
grounds that it infringes upon the freedom of expression for violating the rule against

exc_essive restriction.
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® Constitution of the Republic of Indonesia 1945

Article 281.2 Every person has the right to be free from discriminative treatment based upon any grounds and has
the right to protection from such discriminative treatment.

Article 31

1. Every citizen has the right to education.

2, Every citizen shall undertake basic education, and the government shall provide such funding.

3, The government administers and organizes a national education system to enhance spiritual belief and
devoutness as well as noble character in educating the life of the nation, which is regulated by law.

4. The state prioritizes the budget for education to a minimum of twenty percent of the state budget and of
the regionat budgets to fulfill the needs of performing national education.

5. The government advances science and technology by upholding religious values and national unity for
the advancement of divilization and prosperity of hurmankind.

(fun https://en.mkriid/download/constitution/constitution_1_1625426222_4c1e13f466840d7ed721.pdf)
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a) Indonesia b) Constitutional Court ¢ d) 31/03/2010 e) 11-14-21-126-136/PUU-
VII/2009 f) The State’s Responsibilities in Education Implementation g} BNRI (Official

Gazette), 28/2010 h)

Keywords of the alphabetical index

Education, State, Obligation
Headnotes

The state has an obligation to ensure that all citizens have access to education and every
citizen is responsible for the continuing their education to further and shape the national

society, culture and economy of the country.

Summary

l. The applicants consisted of citizens and education foundations who filed for judicial
review of Law no. 20, 2003 on National Education System and Law no. 9 of 2009 regarding
Education Legal Entity. The applicants argued that both laws contain provisions regarding
society’s obligation to bear the cost of education and reduce the state’s responsibilities for
educating its citizens. Therefore, the laws are in breach of Articles 28L.2 and 31 of the

Constitution, which guarantee the right not to be treated unfairly and the right to education.

Il. The Court held, inter alia, that: The age limit to participate in basic education as
stipulated in Article 6.1 of the Law of National Education System is not discriminatory
because it does not reduce the human rights, this Article is therefore constitutional.
Article 6.2 of the Law of National Education System stipulates that "Every citizen shall be

responsible to further their own education”.

According to the Court, the responsibility for one’s education should not entirely rest on the
shoulders of citizens. The state should have the primary responsibility and society should
bear only some of the responsibility. Therefore, the word "responsible” in Article 6.2 is
constitutional to the extent that it is interpreted as "shall also be responsible”. Thus, the
provision of Article 6.2 becomes "Every citizen shall also be responsible to further their own

education®,



Articte 12.1.c of the Law of National Education System stipulates that "Every student of any
type of education department shall be entitled to receive a scholarship for those with
achievements if his or her parents cannot afford the education fees". The Court does not
agree if with this wording because any student should be able to obtain a scholarship to
increase his or her achievement and improve the quality of national education. Thus, the
phrase "if his or her parents cannot afford their education fees" is contradictory to the
Constitution. Article 12.1.c therefore becomes "To receive scholarship for those with

achievements".

Article 12.1.d of the Law of National Education System stipulates that every student has a
right to obtain tuition fees if their parents cannot afford to pay for them. The Court set aside
the applicants’ argument because it is the same as Article 12.1.c to the extent "if his or her

parents cannot afford".

Article 12.2.b of the Law of National Education System stipulates that every student shall
also be obliged to bear the cost of education fees unless the student is exempted from this
provision. According to the Court, the participation of students on the cost of education
does not reduce the state’s obligation to bear the cost of implementing education. This

Article is therefore constitutional.

Article 28.2 of the Law of National Education System stipulates that, "Early childhood
education can be implemented through the channels of formal, non-formal and/or informal
education. This Article opens opportunities for implementing early childhood education
through the channels of formal, non-formal, and/or informal education. There is no

constitutional problem with this Article.

Article 42.2 of the Law of National Education System stipulates that educators for formal
education come from accredited universities. Article 51.1 of the Law of National Education
System stipulates that the management units of early childhood education, elementary
education, and intermediate education are implemented on the basis of minimum service
standards with school-based management principles. The spirit of this Article would
encourage educators to improve the guality of teaching and the quality of education in

accordance with the Constitution. There is no constitutional problem in this Article.

Article 56.1, 56.2, and 56.3 of the Law of National Education System set out the society’s

role in improving the guality of educational services which include planning, monitoring, and



evaluation of educational programmes through an education council and a school

committee/madrasah. There is no constitutional problem in this Article.

Article 53.1 of the Law of National Education System stipulates that "Organisers and/or
formal education units established by the Government or the community shall be in the
form of education legal entity." According to the Court, the words "education legal entity"
are not the name and the form of a certain legal entity, but rather the name for the
function of education organisers. The form of legal entity is in line with the forms of legal
entity known in legislation, for instance foundations, associations, unions, agencies, etc.
Therefore, Article 53.1 is constitutional insofar as the words "education legal entity" are

understood as referring to a name for the education organising function rather than a certain

form of legal entity.

Article 53.1 of the Law of National Education System stipulates that "education legal entities”
shall be done in the form of State-Owned Legal Entities. This Article is not necessary
because it restricts the meaning of "education legal entity". Thus this Article is therefore

unconstitutional.

The Law of Education Legal Entity has many judicial weaknesses and raises issues with
respect to its conformity with other legislation. First, the establishment of "education legal
entities” requires a separate wealth from the founder’s wealth. It reduces the country’s
wealth because it is transferred to the "education legal entity". But the Law of Education
Legal Entity does not consider the existence of the Law no. 1, 2004 regarding State Treasury
regulating the country’s wealth. Second, the Law of Education Legal Entity assumes that
education organisers have the same ability to implement the Law of Education Legal Entity.
Whereas the ability among public universities are very different from one to the other.

Therefore, the Law of Education Legal Entity is in breach of the Constitution.
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Article 17. Family, children and the state

. Family as a kernel of society is under special protection of the state.

Il. Taking care of the children and their upbringing is the duty of the parents. The state shall
supervise the implementation of this duty.

IIl. Chitdren who do not have parents or guardians, or who are deprived of parental care are under
the protection of the State.

IV. It is prohibited to involve children in activities that may threaten their lives, health, or morality.

V. Children under the age of 15 may not be employed for work.

V1. The State supervises the implementation of children’s rights.

Article 34, Right to marriage

|. Everyone has the right to marry upon attaining the age prescribed by law.

IIl. Marriages shall be entered into with free consent. Nobody may be forced to marry.

. Family and marriage are under protection of the state. Maternity, paternity and childhood are
protected by law. The state renders support to families with multiple children.

IV. Rights of wife and husband are equal. Care and upbringing of children constitute both right and
responsibility of parents.

V. Children have the duty to respect and care for their parents. Children who have attained eighteen
years of age and who are capable of working shall be responsible for the care of their parents if the latter
are not capable of working.

(ﬁm: https://constcourt.gov.az/en/legislation/51)
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® Family Code of the Republic of Azerbaijan
Article 1. Family legislation of the Azerbaijan Republic and its basis
1.1 ..

1.3 The family legislation proceeds from need of strengthening of family, creation of the family
relations on feelings of mutual love and respect, inadmissihility of intervention someecne in cases of family,
mutual assistance and responsibility to family of all her members, ensuring free implementation by
members of the family of the rights, possibilities of judicial protection of these rights.

1.5 ...
Article 2. The relations regulated by the Family code of the Azerbaljan Republic

21 ..

2.3 Marriage is a voluntary union of a man and a woman registered in the relevant executive

authority for the purpose of starting a family.
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2.4 It is forbidden to restrict the rights of citizens in any form due to social, racial, national, religious
and linguistic affiliation during marriage and family relations.

2.5 The rights of citizens in family can be limited only based on the law for the purpose of
protection of morality, health, the rights and legitimate interests of other family members and other citizens.

Article 6. Implementation of the family rights and execution of family obligations

6.1 Citizens exercise their family rights, as well as the protection of those rights, independently,
unless otherwise provided for in this Code.

6.2 A member of the family should not violate the rights, freedoms and legal interests of other
members of the family and other citizens while exercising their rights and fulfilling their duties.

Article 15. Restriction of the right to presentation by the husbhand of the requirement about
annulment of marriage

The husband has no right without the consent of the wife to bring the action of rescission of
marriage during pregnancy of the wife or within year after the child’s hirth.

Article 20. Judicial dissolution of marriage in the absence of the husband's (wife's) consent

20.1. When the impossibility of the spouses living together and maintaining the family is determined by
the court, the marriage is dissolved by court order.

20.2. If one of the parties does not agree on the dissclution of the marriage, the court can postpone
the case by setting a period of 3 months for the spouses to reconcile. If there is no reconciliation or if they
{one of them) insist on the dissolution of the matriage, the marriage is dissolved.

(i https://e-ganun.az/framework/46946 wae hitps:/cis-legislation.com/decument fwx?rgn=2604}
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Decisions

16.10.15 On interpretation of Article 15 of the Family Code of the Republic of Azerbaijan

ON BEHALF OF THE REPUBLIC OF AZERBAIJAN
DECISION

OF THE PLENUM OF CONSTITUTIONAL COURT
OF THE REPUBLIC OF AZERBAIJAN

On inferpretation of Article 15 of the Family Code of the Republic of Azerbaijan

16 October 2015 Baku city

The Plenum of the Constitutional Court of the Republic of Azerbaijan composed of Farhad Abdullayev (Chairman),
Sona Salmanova, Sudaba MHasanova (Reporer-Judge), Rovshan ismaylov, Raphael Gvaladze, Makhir Muradov, Isa
Najafov and Kamran Shafiyev;

attended by the Court Clerk Faraid Aliev,

representatives of the inlerested parties — llaha Abbasova, Judge of Yasamal district court of the Baku city, Magomed
Bazigov, Senior Adviser of the Department of Social Legislation of the Apparat of Milli Majlis of the Republic of Azerbaijan,

expert — Makhabbat Damirchiyeva, Department of Civii Law of the Baku State University, Doctor in Law, Professor,

specialists — Asad Mirzaliyev, Judge of the Supreme Court of the Republic of Azerbaijan, lkram Shirinov, Judge of the
Court of Appeal of Baku city,

in accordance with Article 130.6 of the Constitution of the Republic of Azerbaijan examined in open judicial session via
special constitutional proceedings the case concerning inquiry of Yasamal District Court of the city of Baku on interpretation
of provision "within one year after the child's birth” of Article 15 of the Family Code of the Republic of Azerbaljan.

Having heard the report of the Judge S. Gasanova, the reporis of the legal representatives of the subjects interested in
special constitutional proceedings and specialists, conclusions of expert, examined the materials of the ¢ase the Plenum of
Constitutional Court of the Republic of Azerbaijan

DETERMINED AS FOLLOWS:

Yasamal District GCourt of Baku oty of having applled 1lo the Constifutional Court of
the Republic of Azerbaijan (hereinafter referred to as the Constitutional Court) asks for interpretation of provision “within
one year after the child's birth” of Article 15 of the Family Code of the Republic of Azerbaijan {hereinafter referred to as the
Family Code).

It is specified in the address that the claimant O. Aliyev on December 29, 2014 lodged a ¢laim against G. Guseynova
with the requirement of dissclution of marriage, however because lhe defendanl was pregnant, a marriage was not
dissolved. After that on February 28, 2015 at the defendant the dead chitd was born, the claimant lodged the claim for
dissolution of marriage again. During judicial examination the defendant did not agree with dissolution of marriage, and,
having referred to Articte 15 of Family Code, declared absence at the husband of the right fo demand a dissolution of
marnage.

According lo the requirement of Article 15 of the Family Code called *restriction of the right of the husband to demand a
dissolution of marriage” during pregnancy of the wife or within one year after the child's birth the husband has no right
without the consent of the wife to lodge the claim for dissolution of marriage.

However, taking fnto consideration of lack of exact establishment of whether this restriction cover the cases of the birth
of the dead child or his/her death belore achievement of one year and existence in judicial practice of various approaches
connected wilh application of arlicle, applicant came to a conclusion about necessity of interpretation of the norms
specified in Article 15 of Family Code for clarify a question of whether the husband without the consent of the wife had the
right to lodge a claim for dissolution of marriage within one year after the birth of the dead child, or in case of histher death
before achievement of ane year.



The Plenum of the Constitutional Court in connection with the inquiry considers necessary to note the following,

In Article 17 of the Constitution of the Repubilic of Azerbalfjan (hereinafter referred to as the Constilution) it is specified
that the family as a kernel of society is under special protection of the state,

The institution of the family as one of the main institutes of civil society, historically was considered as the keeper of
human values, culture and historical heritage of generations, a basis of stability and growth. The family was estimated as
the union making a basis of any civilized society, representing the main, sublime and pure feelings, noble intentions of
humanity.

On an equal basis with the fact that on the biological, social and household functions, the family Is a cell of soclety, it
also big wealth, ornament, meaning of life of each normal person. The family is the union towering over ethical and morat
values.

As result of significance attached by the state to the institution of the family, conditions of the mariage making a basis
of creation of family are defined by the Constitution.

According to Article 34 of Constitution called “Right to marriage” everyone has the right to marry upon attaining the age
prescribed by law. Marriage consisis on the basis of voluntary consent, and nobody can be forced to marriage. Family and
marriage are under protection of the siate. Matemity, paternity and childhood are protected by law. The state renders
support to families with maltiple children. Rights of wife and husband are egual. Care and upbringing of children constitute
both right and responsibility of parents.

The family .legislation, copying the main idea from the Constitution, established the principles of building and
strengthening of family relations, their terminations, the rights and duties of participants of the family relations, obligations
of public authorities in this sphere and also the norms regulating an order of the state civil registration.

In Article 1.3 of Family Code it is established that the family legislation praceeds from need of strengthening of family,
creation of the family relations on feelings of mutual love and respect, inadmissibility of intervention someone in cases of
family, mutual assistance and responsibility to family of all her members, ensuring free implementation by members of the
Tamily of the rights, possibilities of legal protection of these rights.

According to the family legislation, marriage is the voluntary union of the man and woman registered in relevant organ
of the executive authority for the purpose of creation of family (Article 2.3 of Family Code).

Any forms of restriction of the righis of cilizens in case of marriage are forbidden and in the family relations on signs of
social, racial, national, language or religious affillation. The rights of citizens in family can be limited only based on the law
for the purpose of protection of morality, health, the rights and legitimate interests of other family members and other
citizens (Articles 2.4 and 2.5 of Family Code).

Citizens carry out the family rights and also protection of the specified rights independently if the present Code did not
provide for other order. At implementation of the rights and fulfillment of the duties the family member should not violate the
rights, freedoms and legitimate interests of other family members and other citizens (Article 6 of Family Code).

According to the legal position created by the Plenurn of the Constitutional Court in the Decision of November 2, 2010
“On interpretation of Arlicle 307.2.4 of the Civil Procedure Code of the Republic of Azerbafjan” on the basis of the principle
of voluntariness and free will of the marriage union of the man and the woman, each man and each woman according to
own conclusion votuntarily, without influence of strangers have rights to choose to themselves the husband and the wife.
The basic condition of a marriage is the mutual free-will consent of the man and the woman,

Analyzing the above-stated norms of Constitution and family legislation, the Plenum of the Constitutional Court
considers that voluntariness of marriage, freedom of will of the persons getting married, need of strengthening of famity,
ensuring free implementation of the rights of spouses and a possibllity of protection for court of these rights, equality of
spouses, the solution of intra family questions on the basis of mutual consent and other the principles are cover all stages
of marriage (marriage, being married and dissolution of marriage).

The bases and order of dissolution of marriage are regulated by provisions of Chapter 4 of the Family Code, and
issues of registration of dissolution of marriage in Chapter 25 of this Code,

in the theory of family law, dissolution of marriage is understood as the termination of the relations of the spouses
created from the marriage concluded in the order provided by the law in connection with emergence of certain [egal facts.

The family legislation establishes two orders of dissolution of marriage — in a judicial proceeding and in appropriate
authority of executive power (administratively). According to Article 16 of Family Code dissolution of marriage is carried out
by appropriate authority of executive power, and in the cases provided by Arlicles 19-21 of the present Code by court.

In these articles the legislator established two main conditions of dissolution of marriage by judicial procedure: when
spouses have common minor children; one of the parties does not agree with dissolution of marriage.

By establishing the order of dissolution of marriage, the Family Code, acts in terms of voluntariness of marrage,
equality of spouses and also freedom of dissolution of marsiage, the principle of ensuring free implementation of the rights
of spouses and also in terms of protection of the rights of children.

As it was already noted on the basis, Arlicle 15 of Family Code, during pregnancy of the wife or within one year after
the child's birth the husband has no right without the consent of the wife to lodge the claim for dissolution of marriage.

The Plenum of Constitutional Court considers that this [imiting indication of law, being the reason of disagreements in
judicial practice, serving for family integrity, protection of the rights of mother and child, is not only acceptable for women
on a certain interval of time, that is during pregnancy and after the child's birth, but also appreciation of motherhood.

It also follows from tasks of Family Code. So, according to Article 3.0.4 of this Code, the comprehensive protection of
the interests of mothers and children's interests and provision of a happy life of every child is established as one of lasks of
the present Code.

According to Article 85.1.1 of the Family Code, a former wife in the period of pregnancy and during 3 years from the
birth of common children, has the right after dissolution of marriage via judicial procedure to demand from the former
husband, who have a necessary means, the payments of alimony.

From this point of view, restriction for a certain period of the right of the husband to demand dissolution of marriage,
cannot be perceived as violation of equality of spouses. So, this right is limited only in the known interval of time that
campletely conforms to requirements of Arlicle 2.5 of Family Code. Here the purpose consists in ¢reation of softer
conditions concerning the woman and the child,

Restriction for a cerfain term for the rights of the husband to demand dissolution of marriage without the consent of ihe
wife during her pregnancy and after the child’s birth is provided in the matrimonial legislation of a number of the states,

So, similar approach is established also In the legistation of the Russian Federation, Kazakhstan, Ukraine, Kyrgyzstan,
Moldova, Republic of Belarus.
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In the decision of the Plenum of the Supreme Court of the Russian Federation of November 5, 1998 *On application by
courts of the legislation for dissclution of marriage”, giving Interpretation to Article 17 of the Family Code of the Russian
Federation regulating a similar issue, it is specified that the lack of the right of the husband without the consent of the wife
to initiate proceedings on dissclution of marriage during pregnancy of the wife or within one year after the child's birth,
extends also to cases when the child died before achievement of one year age.

And the legislation of Moldova preconditionad the introduction of year restriction on presentation by the husband of the
claim for dissolution of marriage, by the fact that the child is alive within one year after the birth.

As for various approaches connecled with application of Article 15 of Family Code, the Plenum of Constitutional Courl
considers that in point of fact of law the imposition of the restriction on presentation by the husband of the claim for
dissolution of marrlage without the consent of the wife during pregnancy or within ane year after the chiid's birth, is not
stipulated only by the birth fact. Expression “after the birth” norms means the expiration of one year after the birth fact. The
child’s birth is already considered as the legal fact, the birth of the dead child has no value for elimination of the term
established by the law.

In connection with that whether the requirement of Article 15 of Family Code is extends on a case of death of the child
before achievement of one year, the Plenum of the Constitutional Court notes that this provision of the law, having
imperative character, unambiguously established that the husband has no right without the consent of the wife to make the
claim for dissolution of marriage within one year after the child's birth. The restriction set by the law for a period of one year
does not coardinate with the fact of death of the child in several months, and his death does not cancel a year. In this
cantext, the year restriction provided in Article 15 of Family Code includes also cases of the birth of the dead child or
his/her death hefore achievement of one year.

In point of fact of specified article, the right of the husband to lodge the claim for dissolution of marriage without the
consent of the wife, and in case of the birth of the dead child or the death of the child who did not reach one year, arises
only upon termination of a year since the birth of the child.

According lo the requirement of the law if the husband without the consent of the wife during pregnancy of the wife
lodge the claim for dissolution of marriage, his claim should not be accepted by court, and in case of establishment of
pregnancy after acceptance of the claim in proceeding, the proceeding has to be stopped according to requirements of the
civil-procedural legistation.

On the basis of the above the Plenum of the Constitutional Court came to such conclusion that provision “during
pregnancy of the wife or within one year after the child's birth the husband has no right without the consent of the wife to
lodge the claim for dissolution of marriage” of Article 15 of Family Code includes also cases of the birth of the dead child or
hisfher death within one year after the birth.

Being guided by Part Vi of Article 130 of the Constitution of the Republic of Azerbaijan and Articles 60, 62, 63, 65-67
and 69 of the Law of the Republic of Azerbaijan “On Constitutional Court”, the Plenum of the Constitutional Court of the
Republic of Azerbaijan

DECIDED:

1. Provision “during pregnancy of the wife or within one year after the child's birth the husband has no right without the
consent of the wife to lodge the claim for dissolution of marriage” of Aricle 15 of Family Code includes also cases of the
birth of the dead child or his/her death within one year after the birth,

2. The decision shall come info force from the date of its publication.

3. The decision shall be published in ‘Azerbaijan’, ‘Respublika’, Xalg Qazeti’ and ‘Bakinskiy Rabochiy' newspapers and
‘Bulletin of the Constitutional Court of the Republic of Azerbajjan’.

4. The deciston is final, and cannot be cancelled, changed or officially interpreted by any body or official.

2t



ayUdaiiinnazAnideduvasaasgsssuyyuisaniusansisusgeasuil
o an_ a o w o a
A13tiaden 2 BVE 1/15 839Ul am fqUI8U nébo (A.f. boaw)
@ 3 ar ar l:i =
nssisguranisaniusnaudadnatuvesanifunustuganeadumanisalszida

Tuweaniaifiounanny (Oktobefest)®

welling I5§innane

2%

MWIENINEIFETIUYYANUTENA

®. Unayuuvisad

AnadgssTuyywisaniusanssaigwed e ) IdRnsunidedensdiinguves
audnanunusiugsuviaeesutl (the German Bundestag) Idudednanuludeizuausansiug
Aeatumgnanisedalumaniaifiounatnu (Oktoberfest) AdnTu a1 esirdaled bebm
(A.0. oxco) B814157R Squrawisamiusufiasiasneuluundiniy Taelhimpainteyaifeides
vwotdutiuaudy LLaam'ikﬂmL&Ja%’mgaﬁqndfna'ma'amaLﬂuﬁaﬂﬂmmiaﬂmuﬁuﬂqﬁy’waaawﬁuﬁ'
waTNATy

maigosTNyy A saudwAu nVTERugILLAAVRUS (the Basic Law for the Federal
Republic of Germany) Al @n1&UnuT183 (the German Bundestag) fiavsfasiamauuay
#sudayaanigurauvisanmius Inedvdnanidinseunquiviisaudnanifunusegsduseynaa
TIAINGUUDIENTNENUNUTIEYT (parliamentary groups) AfwhiAetas waslnendnnsuda
Ssurawianiusfdoufivi s daansudanurasiganifiisadestuianissing q agslsfid
JofensanfennudWyuesnslduvasdoyadu (covert sources) Tomthptninseafiatnguszasd
Tunisldund sdoya asifud $gurauvisanitusensufiash alidoyaneanifunusiuegs
nauandnaminusegs vioandnanifunusiugseyanald fommiideyadinarnduges
Lﬁmﬁ'uﬁ'aqnmmiamaﬂssia*uﬁﬁwwmuﬁ"uﬂwaafmﬁﬁaﬁ'ﬂﬂﬂmuﬁiaﬁwﬁﬁguﬁ'ugwwaqﬂswwu
wiiin§ganainauselomisgisenannisidfudayadenaniing vanaint Sgurauisanius
anaufiasiiarlvdeyald minnslideyadgniesvedsnanduavilidunindamedany
voumasn oglsi Tunmsifguiauiseniudufiasiiaslidoyadignioswe lidasdianuauie
UNed Fgurawsaniusiuiiissdedliivanafiminzauuasifomaiiolianfunusiugs
aunsofiosUseidunazindulddn nsufiasiaslidneuvesisuiausaniusidunsdiiaiunsa

ot = 1 i o A o = A 4 = t 33 1 L=l )
gausuliniely viefgandduineiasiiflunsdulaiield@nslunisfosedoyasalunioll

» gusnfuAuTIsanSonyer Ty i:
https://codices.coe.int/codices/results/precis/B6DB3649-8004-4041-3F83-08DC225DC81B

27



2]

a3 oo o

k2 J s 1 a 2 ar U ot

saoma i A1asgessuyguvanius JeTTadelvn Tgurannsany US (the Federal
Government) azilin@nSUNdIuTDINGNIBANTNANIHUNUITINEYT FIMTENEVRENEUNUI YT

o o ' g £ 2 < o = 3] =1
(Bundestag) 9100157 S gunawvanitusUiasi asnoumafeafunsdlyninsenimgnisal
a + d o v A
Tesulaludiamaniaiiaunainy (Oktobefest) 1ol bélom (A.A. axco) Ingliuanaitiloain
E!; |2 DI) =3 a o n‘j &J :J A 2

ienaUselosilumuanuiunasniiuas8niTuiuguveiyrnaiiietes

. syUdoifiaats

et o fuiuu bdom (4. acso) gunaalsainlignaarurutuiiuinamiadivdn
younamaiounaanluifosiafia (the Munich Oktobefest) ndsaniuldfinssurunisdvany
aovaulnudniudenisgeaausanius (the Federal Prosecutor General) ignfiuunuineas
ynnadnsay Ao arda-loud eovsutl (Karl-Heinz Hoffmann) @ ug nad angufnimmis
(Wehrsporteruppe Hoffmann) wagleud tauuip (Heinz Lembke) Unsunein1afineqsuasaudn
nqufdana daldnseyidnituinnssniel e lanwignaudiluseninasentsfiatsan
el nsvvaunsdvauasvarudanangilisnandeyfls aunseitluidousunn vees
(A.A. boad) Frinnusunsgeaawvisaniusidisunssuunsvmuasuaummssiszdadnan
Fulvinendsniifimetuisuusenunlings

N NUBIANIT NANIH UNYS18T laun nssaWusing 90/w3sAnTu (BUNDNIS 90/
DIE GRUNEN) uwagnssad g1y (DIE LINKE) lalsudsnisnaudadnain (minor interpellations)
$1uru b afs @adulumute eo vasszdsuidisnssurunisvesanunusiegs) sesguia
wisaniusideatudofunuainivmg msalsedalunanafeunainisfifiosiiiafed bebn
yemhstnnsesmuisenndululilunmsidunfdesiumgmsnifinanusauvasdnilidoya
fumhedninges efe fednamveinguesanidnanifunusrugsfanandldiuded weew
(A.41. wow) umauAnfunsitdsleud e (Heinz Lembke) Wuiflvidoyavesviznay
asfunaislussiuaniusuasuady varitednanusouniiduiled bees (. woad) Wudnw
Aerrusuulasmsdnsudeuenansiifedastumgnisalssiin Hudauvdsinvasdnineu
\lon13ANATEISFETINYAMaVUS (the Federal Office for the Protection of the Constitution)
uenanil Seiifednanuduiigniusie Tnsaeuauidaundnvosnguiiwimmsfiduumasniagy
(confidential informants) IWund@dnauLi onsAuATES o sy YUV sanTusn3 omuao9ud
Aurtedluseiumaigniely uasdrunuiau og1elsfd Ssunauisamiusufasiiosmeuluuran
Tnelwinnuaindoyaiifgadeauntegrdudumudy uasnnlamedeyadinanetsdna

Judsanausienuiuamiwesaniiutuazuady

28



o, wdnngmaneiisades

npmaneRugwianiufassuigeesul aa. ecee uasiiudlofudy

1951 wo.de S9SN InUsErv warldlneUssaneu dunsadends niseenides
wazrusAnstudedivyaR deuims wazihenainis

W19 .0 andnanifimusegsiwesiudesnanndendaialu Taons s Wi
uasfumudu awdnanifunusugsyeudufimumeshsusions Tneliegneldmnugninus

gniivseanuasaudile q waslinnusuiingausod tinuoseutyinuu®

& AliadbvesAaigassuyyy
= o | w o | &
paAANEA lo YearaTEssTuYQUVNEnTLS AR1saudiudl 11051 ac.e Ustlunfided
WazINT1 bo.lo Uszloafldae Y8InguuIaR UFIUULA R US Amuald an1gunuseys
o ad n’j ] Sres A ar 3 [T ¢ =g ' or
(the German Bundestag) f#nSNazasmaunazlasudayaaniguauvisaniug Tng@vEdanands
aseuAaulufvaudnanigfunusivgadusioyana saufnquussaundnanifunusiegs
. e w el A v oW & a ar | o v o Y 2 o
(parliamentary groups) TiwthiiiAetassog viell anddnanissilunddnaenadasiuninly
a v 3 o ' v s & w ® @ ar & o = w
NazdpenpuAInueITgUIRLMsaniug saudedeaunsndrunusuldiunisaermniufionfu
MsAINNITANG 9 YBawlieg1Inged (Intelligence services) e
v .Y ) ar 1 i d'ef L o @l d' =J &
Tnandnnisuda SguranvisaniusgauiininnazRamaudiainvessianifiinertesdy
= ) ] 3 . . . ] o A = = LY
AINTIUAN 9 VRIMUIBYTINTSY (the intelligence services) 8e9lsAA WleRsantisrud Ao
i (- LY 1 ' oA w I &4 v ) 1
nsidunasdoyadu (covert sources) vasmiednnsaufioinguizasdlunisliudsdeyassiiui
Sgurauvsawius oreufiasii aelvdeyaseanunusiegs nguaudnanigunuinugs
= L dl ar t d d' o L3 1
wioaudnaniunusugseyanala algwmnideyadindrndusenieafudeanaiude
i a'} g a L) =y = Q‘; J U a)
navsslordduanuiuamefivioduanaiudedniduiugiuvesUsyunvy ulansganiasd
! =x' @ w 1 :?l’ s i u o a L3
naUsEleviod wdwanannnsiasudeyadinarafinig wensnil Sgunaursaniusonaujiasiasl
v v 2 g4 = 2 o | a 6 v a Y (] ' g2 o a
Foyalsl mnmislideyangniesednaninaviliidunnlameinuveunasing ogwlsha s
Tudayavessgani (the parliamentary right to information) geunilenin laglanigluanuniiel
v aialy v o ¢ o 1 @ 1 ¢ aly e
saviuviensdd Woraaranuield faduaaunisalfonsdwaiiudeaonayselovdild sy
v @ I a a = wa - i ) =
nnsfuAsBmINSEETTIYY vionauseaninwvasnisuuaniihivesmiYmnies otk n1IRuATe

1 1 o - o i d’ é} 4
wwastwazd ideya (sources and informants) fldiduluifianayszlavivesypraiiiisidas

® Basic Law for the Federal Republic of Germany

Article 20.2 All state authority is derived from the people. It shall be exercised by the people
through elections and other votes and through specific legislative, executive and judicial bodies.

Article 38.1 Members of the German Bundestag shall be elected in general, direct, free, equal and
secret elections. They shall be representatives of the whole people, not bound by orders or instructions
and responsible only to their conscience.

(i  https:/Avwy.gesetze-imsnternet.de/enslisch_gg/englisch_gg.html)
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Headnotes

1. It follows from the second sentence of Article 38.1 of the Basic Law and the second sentence of
Article 20.2 of the Basic Law that the German Bundestag, parliamentary groups as well as individual
members of the Bundestag have the right to ask questions and to receive information from the
Federal Government; this right generally corresponds to a duty of the Federal Government to give
answers. This also applies to questions relating to activities of intelligence services.

2. Given the importance of the use of covert sources to intelligence services for the purpose of
gathering information, the Federal Government may generally refuse — based on threats to national
security interests or to the fundamental rights of persons acting covertly — to provide information on
such persons, even though Parliament has a significant interest in receiving information in this
regard; the Federal Government may refuse to provide the information sought if this disclosure
would expose the informants in question or if their identification appears likely.

3. Protection of sources and of informants in particular does not only serve the interests of the
persons concerned. In fact, it is also of great significance for the modes of operation and the
functioning of intelligence services. It impairs confidence in the effectiveness of a commitment to
maintain confidentiality if information relating to informants and other covert sources is released.

4. As far as questions relating to the employment of specific persons as informants are concerned, it
is conceivable that there are strictly limited exceptional cases in which the parliamentary interest in
information will prevail. This applies, in particular, if, due to the particular circumstances of the case,
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a threat to constitutionally protected interests is ruled out or if it is unreasonable to assume that the
functioning of the intelligence services might be impaired.

Summary

In an order published on 13 June 2017, the Second Panel of the Federal Constitutional Court decided
that the Federal Government in part violated the rights of the parliamentary groups BUNDNIS 90/DIE
GRUNEN and DIE LINKE as well as the rights of the German Bundestag by refusing, based on national
security interests and the fundamental rights of the covertly acting persons, to provide exhaustive
answers to enquiries concerning intelligence obtained in relation to the 1980 Oktoberfest bombing.

On 26 September 1980, an explosive device detonated at the main entrance of the Munich
Oktoberfest. After investigations by the Federal Prosecutor General (Generalbundesanwalt) into the
bombing were concluded in 1982, the role of both Karl-Heinz Hoffmann, founder of the so-called
"Wehrsportgruppe Hoffmann”, and Heinz Lembke, a militia fighter and member of the
"Wehrsportgruppe” who committed suicide by hanging himself in 1981 while in remand detention
(Untersuchungshaft), remained unresolved. In December 2014, the Federal Prosecutor General
reopened investigations in relation to the 1980 Oktoberfest bombing after a previously unknown
witness had come forward.

The parliamentary groups BUNDNIS 90/DIE GRUNEN and DIE LINKE challenge the incomplete
answers provided in response to two minor interpellations (Kleine Anfragen) [pursuant to Rule 104 of
the Rules of Procedures of the German Bundestag) regarding the findings of the intelligence services
on the Munich Oktoberfest bombing, and the possible involvement in this regard of informants
working for the intelligence services. The minor interpellation of the parliamentary group BUNDNIS
90/DIE GRUNEN submitted in 2014 comprised, in particular, questions relating to a possible
recruitment of Heinz Lembke as informant of a security agency of the Federation or a Land (federal
state). The minor interpellation of the parliamentary group DIE LINKE submitted in 2015 comprised,
in particular, questions relating to the volume and organisation of the files on the Okioberfest
bombing, as well as to sources of the Federal Office for the Protection of the Constitution
{Bundesamt fiir Verfassungsschutz). Another submitted question asked whether and, if so, how many
members of the "Wehrsportgruppe Hoffmann” had acted as confidential informants for the Federal
Office for Protection of the Constitution or, respectively, for the corresponding agencies of the
Laender. The Federal Government refused to answer some of the questions, arguing that the
relevant information was confidential and that disclosure could result in threats to security interests
of the Federation or a Land.

The Court decided as follows.

Under the second sentence of Article 38.1 of the Basic Law and the second sentence of Article 20.2
of the Basic Law, the German Bundestag has the right to ask questions and to receive information
from the Federal Government; this right extends to the individual members of the Bundestag, as well
as to parliamentary groups in their capacity as an association of members of the Bundestag, and the
right generally corresponds with a duty of the Federal Government to give answers.

The Federal Government Is, in principle, obliged to respond to parliamentary queries concerning
activities of the intelligence services. Given the importance of the use of covert sources to
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intelligence services for the purpose of gathering information, however, the Federal Government
may generally refuse — based on threats to national security interests or to the fundamental rights of
persons acting covertly — to provide information on such persons, even though Parliament has a
significant interest in receiving information in this regard. The Federal Government may refuse to
provide such information if sharing the requested information were to result in exposure of the
informants in question. However, the parliamentary right to information may prevail, in strictly
limited exceptional cases in which it would be unreasonable to expect, due to the particular
circumstances of the case, that this will result in a threat to constitutionally protected interests or an
impairment of the functioning of the intelligence services.

When refusing, in part or in full, to provide the requested information, the Federal Government is
obliged to sufficiently substantiate its reasons for doing so, thereby allowing the Bundestag to assess
and determine whether to accept this refusal to provide answers or to take further steps for the
purpose of enforcing its parliamentary request for information.

Source: https://codices.coe.int/codices/results/precis/B6DB3B49-8DD4-4D41-3F83-08DC225DC81B
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