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® Labour Act of Turkey, Law No. 4857 Published in the Official Gazette On 10 June 2003

The principle of equal treatment:

Article 5, No discrimination based on language, race, sex, political opinion, philesophical belief,
retigion and sex or similar reasons is permissible in the employment relationship.

Unless there are essential reasons for differential treatment, the employer must not make any
discrimination between a full-time and a part-time employee or an employee working under a fixed-term
employment contract (contract made for a definite period) and one working under an open-ended
employment contract (contract made for an indefinite period).

Except for biological reasons or reasons related to the nature of the job, the employer must not
make any discrimination, either directly or indirectly, against an employee in the conclusion, conditions,
execution and termination of his (her) employment contract due to the employee’s sex or maternity.

Differential remuneration for similar jobs or for work of equal value is not permissible.

Application of special protective provisions due to the employee’s sex shall not justify paying
him (her) a lower wage.

If the employer violates the above provisions in the execution or termination of the employment
relationship, the employee may demand compensation up his (her) four months’ wages plus other claims
of which he (she) has been deprived. Article 31 of the Trade Unions Act is reserved.

While the provisions of Article 20 are reserved, the burden of proof in regard to the violation of
the above - stated provisions by the employer rests on the employee.

However, if the employee shows a strong likelihoed of such a violation, the burden of proof that
the alleged violation has not materialised shall rest on the employer.

(i https://ismmmo.org.tr/dosya/4389/Kurumsal-Dosya/4857.pdf)
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15. Turkey 29.7

Case 3.

* Identification

a) Turkey, Republic / b) Constitutional Court, Second Section / ¢) 1-2-2017 /
d) 2014/19081 / e) Individual Application / f) 7.7 4.

* Headnotes

The balance between interests of employees with disease and the interest of others must
be observed by considering accommodation of diseased employees in appropriate
places/positions.

* Summary

. The applicant started working at a company of pipe manufacturing on 14/2/2005 and
was diagnosed HIV positive in December 2006.

The applicant was paid monthly salaries for six months with no permission entering to
work place and performing his job. The medical report obtained by the occupational
physician of the company from Aegean University School of Medicine indicated that the
state of health of the applicant did not constitute an impediment for working in any
position nor the applicant did have a disability.

The applicant resigned on 26/1/2009 and signed a release of claims form.

The applicant filed a lawsuit against the company on 5/11/2009 at the local labor court.
The labor court characterized the «claims as personal action and action for
non-pecuniary damages under the article 5 of law numbered 4857.

The labor court dismissed the action for non-pecuniary damages on the ground that the
claims of violation of the right to privacy were not substantiated. The labor court,
however, held that the fact that applicant was paid for 6 months but was prevented
from performing the job during this time by being not allowed to enter to the work
place constituted a violation of the prohibition of discrimination. The court consequently
held that the principle of equality was breached by the employer and entered judgment
partially in favor of the applicant.

Upon appeal, the judgment was reversed on the ground that “the employer acted with
the purpose of protecting other employees” and the case was remanded. Following, the
labor court dismissed the case on 20/3/2014 in compliance with the decision of reversal.
This judgment was approved by the 9. Chamber of the Court of Appeals.

The applicant stated that his removal from the work place first and then his unfair
dismissal from work constituted discriminatory treatment: that the reasening of the court
for dismissing the case will prevent him from finding a new job, and that will cause
serious hardships due to the high-cost of the medical treatment which may lead to a
violation of the right to life and access to health.

II. The court recalled that, although it may be considered advantageous that the
applicant was paid during the term he was not allowed to work and then severance
payment when dismissed, the appiicant was dismissed from work not because of legal
reasons enlisted under the law numbered 4857 but because he was diagnosed HIV
positive, in a time that the applicant most needed to work to cover the expenses of
medical treatment. Therefore the applicant was subject to discriminatory treatment.
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In their judgments, the labor court and the Court of Appeals emphasized the contagious
nature of the disease (HIV) and considered that the only solution to eliminate that risk
was rermmoval of the applicant from the work place. However, in those judgments, the
issue whether the employer has responsibility to accommodate a work place or position
for the applicant that does not pose risk to other employees was not addressed. It must
be also noted that the occupational physician made a recommendation to accommodate
another position for the applicant, that the staff manager recommended to put the
applicant to an external position such as distributor visits, and that the expert opinion
obtained by the court concluded that the employer ought to put the applicant in a
position that his disease does not pose risk for other employees. Despite that, the
employer has failed to consider if there exists such an appropriate position for the
applicant. Besides, the lack of an assessment in the judgments of the labor court and
appellate court regarding the responsibility of employer to consider alternative positions
for the applicant reveals that the just balance was not struck between the interest of the
employer and the applicant.

The Constitutional Court found that the first instance courts failed to properly address
the well-founded claims of the applicant on unfair dismissal as well as the issue of
considering alternative positions for the applicant. The Constitutional Court accordingly
concluded that public authorities failed to fulfil the positive obligations under the right
to privacy and the right to the protection of material and spiritual existence and found
a violation of both rights.

Case 4.
» Identification

a) Turkey, Republic / b) Constitutional Court, First Section / ¢) 2-2-2017 / d) 2014/1546
/ e} Individual Application / ) Recep Tarhan & Afife Tarhan

* Headnotes

When the right to property is interfered, even for a legitimate purpose such as public
safety, the principle of balance of interests must be observed and the loss should be
compensated where appropriate,

» Summary

1. The applicants are owners of a property located on the Brave Woman Street, which is
closed to vehicle and pedestrian traffic per decision of Ankara Transportation
Coordination Center (ATCC), dated 15/3/2001, in order to maintain security of the Israel
Embassy. Upon the request of habitants of the area, ATCC made a decision to lift the
closure of the street. However, the decision was not implemented.

The applicants filed a petition to the Governorate of Ankara for the implementation of
ATCC's decision. Upon the lack of a response from the Governorate, the applicants filed
a lawsuit at Ankara Administrative Court seeking to enforce the ATCC's decision. The
case was dismissed, and the judgment was approved by the Council of State,

In the meantime, a resolution was adopted by General Assembly of ATCC to inquire
from the Governorate whether a risk of security exists around the Israel Embassy. The
governorate responded that the removal of barriers and fences from the street would
create security vulnerability. Following, ATCC has made another decision not to remove
the barriers and fences on the street.
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® Constitution of Ukraine 1996

Article 3

The human being, his or her life and health, honour and dignity, inviolability and security are
recognised in Ukraine as the highest social value.

Human rights and freedoms and their guarantees determine the essence and orientation of the
activity of the State. The State is answerable to the individual for its activity. Te affirm and ensure human
rights and freedoms is the main duty of the State.

Article 8

In Ukraine, the principle of the rule of law is recognised and effective.

The Constitution of Ukraine has the highest legal force. Laws and other normative legal acts are
adopted on the basis of the Constitution of Ukraine and shall conform to it.

The norms of the Constitution of Ukraine are norms of direct effect. Appeals to the court in defence
of the constitutional rights and freedoms of the individual and citizen directly on the grounds of the
Constitution of Ukraine are guaranieed.

Article 27

Every person has the inalienable right to life.

No one shall be arbitrarily deprived of life. The duty of the State is to protect human life.

Everyone has the right to protect his or her life and health, the lives and health of other persons
against unlawful encroachments.

Article 28

Everyone has the right to respect of his or her dignity.

No one shall be subjected to torture, cruel, inhuman cor degrading treatment or punishment that
violates his or her dignity.

No person shall be subjected to medical, scientific or other experiments withaut his or her free
consent.

(Fia: https://rm.coe.int/constitution-of-ukraine/16807 1f58b)
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* Criminal Procedure Code of Ukraine

Article 216. Investigative jurisdiction (competence)

6. Pre-trial investigation in criminal proceedings relating to crimes specified by Articles 209, 258,
258-1, 258-2, 258-3, 258-4, 258-5, and 261 of the Criminal Code of Ukraine shall be conducted by an
investigator of the agency which started the pre-trial investigation.

(fu: chrome-extension://efaidnbmnnnibpcajpcglclefindmkaj/https://rm.coe.int/16802f6016)
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Decision of the Grand Chamber of the Constitutional Court of Ukraine dated
April 24, 2018 No. 3-r/2018 in the case upon the constitutional petition of the Ukrainian
Parliament Commissioner for Human Rights on the compliance of the provisions of
Article 216.6 of the Criminal Procedure Code of Ukraine with the Constitution of Ukraine

The Ukrainian Parliament Commissioner for Human Rights appealed to the
Constitutional Court with a petition to declare Article 216.6 of the Criminal Procedure Code
(hereinafter referred to as “the Code™) as such that does not comply with Articles 3.1, 8.1, 27.1,
27.2, 28.2 of the Constitution (unconstitutional). According to Article 216.6 of the Code,
investigating authorities of the State criminal-executive service (hereinafter — the Service) shall
conduct pre-trial investigation of crimes committed on the territory or in the premises of the
Service.

The analysis of Articles 27, 28 of the Basic Law in the systemic connection with its
Article 3 and the legal positions of the Constitutional Court gives grounds to assert that Articles
27, 28 of the Constitution institutionalise not only the negative obligation of the state to refrain
from acts that would infringe upon the right of a person to life and respect for his or her dignity,
but also the positive obligation of the state, which is, in particular, to ensure the proper system
of national protection of the constitutional human rights by developing appropriate legal
regulation; introduction of an effective system of protection of life, health and human dignity;
creation of conditions for realisation of a person’s fundamental rights; guaranteeing the order of
compensation for damage caused as a result of violations of the constitutional human rights;
ensuring the inevitability of liability for violation of the constitutional human rights.

The Constitutional Court of Ukraine considers that the positive duty of the state
regarding the introduction of an adequate system of protection of life, health and dignity of a
person envisages ensuring an effective investigation of the facts of deprivation of life and ill-
treatment, including those persons who are in custody under full state control. The effectiveness
of such an investigation is measured by its completeness, comprehensiveness, efficiency,
independence, etc. Independence of the investigation of violations of human rights to life and
respect for their dignity in places of deprivation of liberty means, in particular, that from the
point of view of the impartial observer there should be no doubt about the institutional
(hierarchical) independence of a public authority (its officials) authorised to conduct an official
investigation of such violations. In this aspect, the independence of the investigation cannot be
achieved if the competent public authority (its officials) is institutionally dependent on the
authority (its officials), to whom the system of places of detention is subordinated and who is
responsible for its functioning.

Thus, based on Articles 27.1, 27.2, 28.1, 28.2 of the Constitution of Ukraine, in the
systemic connection with its Article 3, the state must implement legislation that would ensure
the effective investigation upon claims and allegations on violations of the constitutional
human rights to life and respect for their dignity in the places of deprivation of liberty by a
competent public authority (its officials), which is not in the institutional or hierarchical
dependence on the state authority (its officials), to whom the system of places of detention is
subordinated and who is responsible for its operation.

The Constitutional Court emphasises that the legislator's powers regarding the
regulation of issues related to the organisation and activities of the pre-trial investigation bodies
are limited by the requirement that they should observe the provisions of the Constitution in the
course of law-making activity.

By ratifying the 1950 Convention for the Protection of Human Rights and
Fundamental Freedoms (hereinafter — the Convention), Ukraine undertook the obligation to
guarantee to everyone the rights and freedoms provided for in the Convention (Article 1) under
its jurisdiction. The rights and freedoms guaranteed by the Convention are minimal for a
democratic state which ratified it.
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Since Article 27 of the Constitution corresponds to Article 2 of the Convention ("The
Right to Life"), and Article 28.2 of the Basic Law - with Article 3 of the Convention
("Prohibition of Torture"), the Constitutional Court, in considering this case, takes into account
the practice of interpretation and application of the mentioned articles of the Convention by the
European Court of Human Rights.

The Code stipulates that the investigator is, in particular, an officer of the Service,
authorised within the limits of the competence provided for in the Code, to conduct a pre-trial
investigation of criminal offenses (Article 3.1.17); investigating subdivisions of the Service are
assigned to the bodies of pre-trial investigation(sub-paragraph "r" of Article 38.1.1).

Pursuant to Article 216.6 of the Code, which is the subject of examination as to
compliance with the Constitution (constitutionality), the investigating authorities of the Service
conduct a pre-trial investigation of crimes committed on the territory or in the premises of the
Service.

The Law "On the State Penal-Executive Service" (hereinafter — the Law No. 2713)
states that the Service is tasked with the implementation of the state policy in the field of
execution of criminal penalties (Article 1); one of the main principles of the Service is the unity
of command (Article 2.5).

According to Article 6.1 of Law No. 2713, the Service consists of the central executive
authority which implements state policy in the field of execution of criminal penalties, its
territorial authorities, the criminal-executive inspection, penal institutions, investigative
isolation units, paramilitary units, educational institutions, security institutions health
enterprises, penal enterprises, other enterprises, institutions and organisations created in order
to fulfil the tasks of the Service.

By the Resolution of the Cabinet of Ministers "On Some Issues of Optimisation of the
Activities of the Central Executive Bodies of the Justice System" dated May 18, 2016, No. 343,
the State Penitentiary Service was liquidated, and the tasks and functions related to the
implementation of state policy in the area of execution of criminal penalties and probation
(paragraph 1) were entrusted to the Ministry of Justice (hereinafter - the Ministry); it was also
established that it is the successor of the liquidated state penitentiary service in the
implementation of the state policy in the field of execution of criminal penalties and probation
(paragraph 2).

From the analysis of instruments (the Regulation on the Ministry, approved by the
Cabinet of Ministers of Ukraine on July 2, 2014, No. 228, as amended, the Regulation on the
bodies of the pre-trial investigation of the Service, approved by the Order of the Ministry on
July 4, 2017, No. 2166/5), it appears that the bodies of pre-trial investigations of the Service
function as a part of the Ministry, therefore investigators of these bodies, despite the existence
of procedural guarantees of their independence in accordance with the Code, are hierarchically
subordinated to seniour officials of the Ministry.

According to Article 216.6 of the Code, investigation of crimes committed on the
territory or in the premises of the Service shall be investigated by the bodies of the Ministry
which is responsible for the proper functioning of the penal system and shall ensure the pre-trial
investigation of such crimes. Consequently, pre-trial investigation bodies institutionally belong
to the penitentiary system.

The Constitutional Court emphasises that the state's positive obligation to establish an
effective system of protection of life, health and dignity of a person envisages ensuring an
effective investigation into the facts of deprivation of life and ill-treatment, including those who
are staying, in particular, in penal institutions, and investigative detention centres under the fuil
control of the state. Such an investigation should be independent, that is, from the point of view
of the impartial observer, there should be no doubt as to the institutional or hierarchical
independence of the state body (its officials) authorised to carry out official investigations into
violations of human rights guaranteed by Articles 27, 28 of the Constitution. Independence of
investigation of violations of the constitutional human rights to life and respect for its dignity
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cannot be achieved if the competent state body belongs to the penitentiary system, and its
officials are hierarchically dependent on seniour officials of this system.

The Constitutional Court holds that that the hierarchical subordination of the
investigative bodies of the Service to the highest officials of the Ministry of Justice cannot
ensure compliance with the constitutional requirements regarding the independence of the
official investigation of crimes committed against persons being in penitentiary institutions and
investigative detention centres. Such hierarchical dependence levels out the procedural
guarantees of the independence of the investigator, that is, he will be to some extent biased
while conducting pre-trial investigation of crimes committed against persons being in
penitentiary institutions or investigative detention centres.

Thus, empowering investigators of the Ministry of pre-trial investigation of crimes
committed on the territory or in the premises of the Service enables abuse by employees of
penal institutions, improper treatment of persons who are in prisons or detention centres, and
concealment of abuse and other unlawful acts of the relevant official (officials) of the Ministry,
including upon reports, statements and complaints of affected people. That is, attribution to the
competence of the Ministry of the pre-trial investigation, which investigators are empowered to
investigate any crimes committed on the territory or in the premises of the Service contributes
to creating conditions which would prevent to bring to the criminal prosecution those Service
officers who may be involved in crimes against life, health and dignity of persons in detention
places. .

The Constitutional Court notes that the investigation of crimes committed on the
territory or in the premises of the Service, established by Article 216.6 of the Code, in
interrelation with the relevant normative regulation on the operation of investigative bodies of
the Service cannot ensure an effective investigation of violations of the constitutional human
rights to life and respect to dignity, which makes it impossible for the state to fulfill its main
constitutional duty, i.e. to assert and ensure human rights and freedoms.

Thus, the Constitutional Court of Ukraine held to recognise as such that does not
conform to the Constitution of Ukraine (unconstitutional) Article 216.6 of the Criminal
Procedure Code of Ukraine, according to which “investigating bodies of the State Criminal
Executive Service of Ukraine shall carry out pre-trial investigation of crimes committed on the
territory or in the premises of the State Criminal Executive Service of Ukraine”.

Article 216.6 of the Criminal Procedure Code of Ukraine, declared unconstitutional,
shall lose its effect three months after the date of the adoption of this Decision by the
Constitutional Court of Ukraine.

The Court held to oblige the Verkhovna Rada of Ukraine to bring the normative
regulation established by Article 216.6 of the Criminal Procedure Code of Ukraine, which was
declared unconstitutional, in accordance with the Constitution of Ukraine and this Decision.

Reference:

Decision of the Constitutional Court of Ukraine no. 11-rp/99 dated December 29, 1999
in the case upon the constitutional petition of 51 People’s Deputies on the compliance of the
provisions of Articles 24, 58, 59, 60, 93, 190.1 of the Criminal Code of Ukraine with the
Constitution of Ukraine (the case on death penalty);

Decision of the Constitutional Court of Ukraine Ne 2-rp/2016 dated June 1, 2016 in the
case upon the constitutional petition of the Ukrainian Parliament Commissioner for Human
Rights concerning the conformity to the Constitution of Ukraine (constitutionality) of the
provision of the third sentence of Article 13.1 of the Law "On Psychiatric Carc" (case on
judicial control over hospitalisation of disabled persons to psychiatric institution);

Judgments of the European Court of Human Rights:

Kats and Others v. Ukraine dated December 18, 2008;
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Salakhov and Islyamova v. Ukraine dated March 14, 2013;
Mykhalkova v. Ukraine dated January 13, 2011;

Davydov and Others v. Ukraine dated July 1, 2010;
Kucheruk v. Ukraine dated September 6, 2007;

Yarmenko v. Ukraine dated June 12, 2008;

Lopatin and Medvedskiy v. Ukraine dated May 20, 2010;
Teslenko v. Ukraine dated December 20, 2011;
Aleksakhyn v. Ukraine dated July 19, 2012;

Belousov v. Ukraine dated November 7, 2013,

Karabet and Others v, Ukraine dated January 17, 2013.

Dissenting opinion
Judge of the Constitutional Court of Ukraine M.Melnyk and I.Slidenko delivered

dissenting opinions.
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= Constitution of Austria

Article 7 {1) All nationals are equal before the law. Privileges based upon birth, sex, estate, class or religion are
excluded. No one shall be discriminated against because of his disability. The Republic (Federation, provinces and
municipalities) commits itself to ensuring the equal treatment of disabled and non-disabled persons in all spheres of
everyday life.

(2) The Federation, provinces and municipalities subscribe to the de-facto equality of men and women. Measures to
promote factual equality of women and men, in particular by eliminating actually existing inequalities, are admissible.

(3) Official designations can be applied in such a way as to indicate the sex of the officer holder, The same holds good for
titles, academic degrees and descriptions of occupations.

{4) Public employees, including members of the federal army, are guaranteed the unrestricted exercise of their political
rights.

(Fann: https://www.ris.bka.gv.at/Dokumente/Erv/ERV_1930 1/ERV 1930 1.pdf)
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" The Federal Law on the External Legal Relationships of Islamic Religious Societies (Islam Act 2015}

Article 6 (2) The procurement of funds for the usual activity to satisfy religious needs of its members has to be
undertaken inland by the Religious Society, the local communities respectively their members.

(Fa: https://adsdatabase.chchr.org/Issuelibrary/AUSTRIA_Federal%20law%200n%20the%20extemnal%20legal9620
relationships%200f%20lslamic%20Religious%205ocieties20-%201slam%20Law.pdf)

© The Federal Constitutional Act on Elimination of Racial Discrimination

Article L.1 Any form of racial discrimination — also to the extent not already in contradiction with Article 7 of
the Federal Constitutional Act as amended 1929 and Article 14 of the Canvention for the Protection of Human Rights and
Fundamental Liberties, Federal Law Gazette No. 210/1958 - is forbidden. Legislation and execution shall refrain from any
discrimination for the sole reason of race, colour of skin, descent or national or ethnic origin.

(Fan: https://adsdatabase.ohchr.org/Issuelibrary/AUSTRIA_Federal9620Constitutional%20Act%200n%20Elimination
95200f%20racial%20discrirination. pdf)

* The Basic Law on the General Rights of Nationals

Article 15 [Rights of Churches]

Every Church and religicus society recognized by the law has the right to joint public religious practice, arranges
and administers its internal affairs autonomously, and retains possession and enjoyment of its institutions, endowments,
and funds devoted to worship, instruction, and welfare, but is like every society subject to the general laws of the land.

(u: https://www.servat.unibe.ch/icl/au03000_htmt)
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® The European Convention on Human Rights

Article 9 Freedom of thought, conscience and religion

1. Everyone has the right to freedom of thought, conscience and religion; this right includes freedom to change his
religion or belief and freedom, either alone or in community with cthers and in public or private, to manifest his religion or
belief, in worship, teaching, practice and chservance.

2. Freedom to manifest one’s religion or beliefs shall be subject only to such limitations as are prescribed by law
and are necessary In a demacratic society in the interests of public safety, for the protection of public order, health or
morals, or for the protection of the rights and freedoms of others

Article 14 Prohibition of discrimination

The enjoyment of the rights and freedems set forth in this Convention shall be secured without discrimination on
any ground such as sex, race, colour, language, religion, political or another apinion, national or social origin, association
with a nationat minority, property, birth or other status.
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a) Austria/b) Constitutional Court / ¢) / d) 13-03-2019 / e) E 3830/2018 /
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Headnotes:

The Federal Law on the External Legal Relationships of Islamic Religious Societies prohibits
religious communities from raising funds in respect of their usual activities from outside
Austria. This provision is objectively justified as it safeguards the independent administration
of internal affairs of Islamic religious communities or societies and secures their autonomy
from influence from other states and their institutions.

Summary:

1. According to § 6.2 of the Federal Law on the External Legal Relationships of Islamic
Religious Societies {hereinafter, the "Islam Act 2015"), funds for ordinary activities intended
to satisfy the religious needs of their members have to be procured in Austria by religious
societies, religious communities or their members.

2. The applicants before the Constitutional Court, two Turkish nationals, worked as
clergymen (Imams). They had been sent by the Presidency of Religious Affairs of the
Republic of Turkey (Diyanet isleri Baskanligi) to conduct foreign service in Austria and were
expelled because of this activity.

The applicants filed constitutional complaints with the Constitutional Court, alleging, in
particular, that their right to equal treatment of foreigners had been violated {Article I.1 of
the Federal Constitutional Act on Elimination of Racial Discrimination). They also alleged that
their personal rights had been infringed on the basis that § 6.2 of the Islam Act 2015 was an
unconstitutional law. They also raised concerns about the prohibition on external financing
of religious societies, which was the basis for their expulsion and which is regulated by that
statutory provision.

3. The Constitutional Court held that § 6.2 of the Islam Act 2015 gave effect to the principle
of self-preservation capacity. It does so as it ensures the application of the principle
independence of churches and religious societies to Islamic religious societies or
communities. The way in which funds are raised to finance the activities of legally recognised
churches and religious communities is covered by corporate freedom of religion. On the
constitutional level, this freedom is protected by Article 15 of the Basic Law on the General
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Rights of Nationals (hereinafter, "StGG") and Article 8 ECHR. The Court stated that although
§ 6.2 of the Islam Act 2015 interfered with this freedom by restricting the manner in
financing could be obtained, it neither constituted an inadmissible interference with the
internal affairs of Islamic religious societies within the meaning of Article 15 StGG, nor was it
a disproportionate interference with religious freedom according to Article 9 ECHR.

The Court noted that Article 15 5tGG includes the right of legally recognised churches and
religious communities to administer their internal affairs independently, such as, in principle,
through raising and using funds, The Court held that maintaining the independence and
autonomy of churches and religious communities from the state, and especially from other
states and their institutions is in the public interest. In order to safeguard the independence
of a religious society, it is also necessary to ensure that the ordinary activities of such
societies, carried out to satisfy the religious needs of members are, in principle, financed by
means of domestic financial resources; this too is in the public interest.

The Court concluded that § 6.2 of the Islam Act 2015 served the legitimate aim of securing
the self-preservation and autonomous administration of the internal affairs of Islamic
religious communities or societies. The prohibition on raising funds through on-going
financing from abroad, i.e. the requirement to secure sufficient funds in Austria, secured
their autonomy from influence from other states and their institutions. It, therefore, did not
constitute an inadmissible regulation of their internal affairs within the meaning of Article 15
5tGG.

With regard to Article 9 ECHR, the Court held that § 6.2 of the Islam Act 2015 did not
constitute a disproportionate interference when interpreted in conformity with the
Constitution. By preventing influence of other states and their institutions through the
provision by them of ongoing income, this provision helps to preserve hoth the
independence of Islamic religious societies or communities as well as the autonomous
administration of their internal affairs. The weight of this objective justified the regulation,
when, in conformity with the Constitution, it referred to financial contributions from other
states and their institutions, but not to contributions from foreign private individuals, as
such contributions would not have the same autonomy-restricting effect as the provision of
funds by a state or their institutions.

The Constitutional Court concluded that § 6.2 of the Islam Act 2015 did not represent an
unjustified unequal treatment of, or discrimination against, Islamic religious societies. The
additional requirements placed on Islamic religious societies or communities were justified
objectively with regard to the aim of preventing any impact on the autonomy, religious
content and freedom of worship and on independent administration of their internal affairs.
The prohibition on external financing secured the autonomy of Islamic religious
communities; it was an objective provision that did not violate Article 7 of the Federal
Constitutional Law. Equally, it did not viclate Article 14 ECHR. k did not as it was within the
discretion of states to determine provisions, the aim of which was to maintain religious
communities' autonomy through ensuring that determined that their funding had to be
procured from sources internal to the state.
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Cross-references:
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® The Constitution of the Russian Federation

Article 6

1. The citizenship of the Russian Federation shall be acquired and terminated according to federal
law; it shall be one and equal, irespective of the grounds of acquisition.

2. Every citizen of the Russian Federation shall enjoy in its territory all the rights and freedoms and
bear equal duties provided for by the Constitution of the Russian Federation.

3. A citizen of the Russian Federation may not be deprived of his or her citizenship or of the right
to change it.

Article 54

1. A law, which introduces cr increases tiahbility, shall not have retroactive force.
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2. Nobody may bear liability for an action, which was not regarded as a crime when it was
committed. If, after an offense has been committed, the extent of liability for it is lifted or mitigated, the
new law shall be applied.

(7 http://www.constitution.ru/en/10003000-03.htrn)

* Federal Law No. 62-FZ of 31 May 2002 "On Citizenship of the Russian Federation"

Article 22 Grounds for the Reversal of Decisions Concerning the Citizenship of the Russian
Federation

A decision on the acquisition or termination of the citizenship of the Russian Federation shall be
reversed should it be established that the said decision was based on forged documents presented or false
information knowingly provided by the applicant. The fact of the use of forged documents or deliberate
provisicn of false information shall be established in judicial proceedings.

(Fisin: https://www.refworld.org/legal/legislation/natleebod/2002/en/18028)
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STATELESSNESS

Case Law Database

Russia - Constitutional Court, Ruling No. 183-0

The Supreme Court of the Republic of Karelia requested to review the
constitutionality of Article 22(2) of the Federal Law On Russtan Citizenship
(‘Citizenship Law'), which established that the fact that a person had been confirmed
by a court to have committed or prepared to commit one of the offences in the
established list of offences related to terrorist activities, was equivalent to the fact
that such person had knowingly given false information about their intention to
comply with the Constitution of the Russian Federation when when applying for the
Russian nationality, which constitutes a ground to revoke their nationality.

The applicant argued that the provision of Article 22(2) of the Citizenship Law might
be unconstitutional to the extent it allows a person to be stripped of their citizenship
where such person had been convicted under “terrorism” charges before this
provision entered into iegal force. The Constitutional Court of the Russian Federation
confirmed the constitutionality of this provision by ruling that it does not introduce
new rules but only clarifies the already existing ones, and that it does not establish
any liability measures. Consequently, Article 22(2) of the Citizenship Law is not
subject to the prohibition of retroactive effect of the provisions establishing or
aggravating liability set out by the Constitution of the Russian Federation.

Case name (in original language) : OnpegeneHne KOHCTUTYUWOHHOrc Cyga P®
oT 11 ¢hespann 2021 roga Ne 183-0O

Case status: Decided

Case number: 183-0O

Citation: Constitutional Court of the Russian Federation, Ruling No. 183-0 dated 11
February 2021

Date of decision: 02/11/2021

State: Russian Federation

Court / UN Treaty Body: Constituional Court of the Russian Federation
Language(s) the decision is available in: Russian

Applicant's country of residence: Russian Federation

Key aspects: Deprivation of nationality
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Relevant Legislative Provisions:

e Article 22 of Federal Law No. 62-FZ On Russian Citizenship dated 31 May 2002
(as amended)

¢ Article 6 and Article 54 of the Constitution of the Russian Federation (as
amended)

Facts

In 2004, a stateless person (N.) obtained Russian nationality upon application under
a simplified procedure provided for by the Citizenship Law. However, in 2020 the
Chief Department of the Ministry of Internal Affairs in Moscow revoked the decision
to grant N. Russian nationality in accordance with Articles 22 and 23 of the
Citizenship Law, based on the fact that, in 2017, N. had been sentenced to 3 years
in prison for preparing to take part in the activities of a terrorist organisation.

N. appealed this decision. The Supreme Court of the Republic of Karelia approved
N.’s petition to appeal to the Constitutional Court of the Russian Federation to
review the constitutionality of Article 22(2) of the Citizenship Law. N. challenges the
applicability of this provision to his case because the provision had been introduced
in law after he had been granted Russian nationality.

Legal arguments by the applicant

The applicant claimed that Article 22(2) of the Citizenship Law does not comply with
Articles 6, 23, 24, 38, 45, 46, 54 and 55 of the Constitution of the Russian
Federation, to the extent that it allows a person to be deprived of their nationality
for committing a terrorism-related crime when the crime was committed before the
current version of Article 22(2) of the Citizenship Law entered into force. In the
applicant’s view, this contradicts the constitutional principle of non-retroactivity of
provisions which establish or aggravate liability.

Decision & Reasoning

The Constitutional Court rejected the application and upheld the constitutionality of
Article 22(2) of the Citizenship Law. The court's reasoning was that the previous
wording of Article 22 of the Citizenship Law allowed for the annulment of the
decision to grant Russian nationality when a court declared that a person knowingly
submitted false information when applying for nationality. When a person receives



Russian nationality they irrevocably undertake to be loyal to Russia and to perform
their civic duty under the Constitution of the Russian Federation, Russian legislation,
and in good faith. The fact of committing a terrorism-related offence is equated with
submitting knowingly false information about the person undertaking to perform this
duty. Thus, the current wording of Article 22(2) of the Law on Citizenship "is only a
procedural development of the provision that was previously in force".

The decision to revoke the granting of Russian nationality to a person who
committed a terrorism-related offence is not a measure of liability but is, by its
nature, a constitutional restorative measure [see notes below under 'Links to other
relevant materials']. Hence, the prohibition of retroactive application of a law that
establishes or aggravates liability does not apply to such revocation.

If the current wording of Article 22(2) of the Citizenship Law applied only to people
who acquired Russian nationality after the date when it came into force, that would
create unacceptable inequality between such people and those who acquired
Russian nationality before and undertook the same obligations to be loyal to Russia
and to perform their civic duty in good faith under the Constitution and Russian

legislation.

Decision documents
OnpeneneHye KoOHCTUTYUMOHHOro Cyana PO o1 11.02.2021 N 183-0O.pdf

Outcome

The Constitutional Court of the Russian Federation rejected the application and
upheld the constitutionality of Article 22(2) of the Citizenship Law.

Links to other relevant materials related to the case (blogs, analysis,
articles, reports, etc.}

Note: It is worth noting that the Constitutional Court has not used the notion of a
“constitutional restorative measure” earlier in its decisions, and there is no
explanation as to what the constitutional restorative measure is and how it is

different from the measures of liability.
Links to other relevant materials:

+ ADC Memorial, A Questionable Ruling from the Constitutional Court: It is Lawful
to Strip a Person of Their Sole Citizenship, 23 March 2021
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« ENS Blog by Olga Abramenko, Expert at ADC Memorial, Russia’s Constitutional
Court delivers questionable ruling on nationality stripping, 15 Apr 2021




