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® Constitution of the Republic of Korea 1987

Article 11

(1) All citizens shall be equal before the law, and there shall be no discrimination in political, economic, social or
cultural life on account of sex, religion or sccial status. .

{2) No privileged caste shall be recoenized or ever established in any form,

(3) The awarding of decerations or distinctions of honor in any form shatl be effective only for recipients, and no
privileges shall ensue therefrom,

Article 119

(%) The economic order of the Republic of Korea shall be based on a respect for the freedom and creative initiative
of enterprises and individuals in economic affairs,

Article 126 Private enterprises shall not be naticnalized nor transferred to ownership by a local sovernment, nor
shall their management be controlled or administered by the State, except in cases as prescribed by Act to meet urgent
necessities of national defense or the national economy.
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Major Decisions in Brief

89Hun-Ma31 Pproperty, Taxation and Economic Order

Case on the Dissolution of Kukje Group

Final decision : upheld (unconstitutionality confirmed) Decision date : Jul 29, 1993

A. Background of the Case

In this case, the Constitutional Court held that the exercise of governmental power aimed at the dissolution of
Kukje Group constituted de facto exercise of power and was therefore unconstitutional.

The complainant was the founder of Kukje Group, who owned stocks of its affiliates companies. In 1985, under
the 5th Republic regime, the primary lender of Kukje Group, Korea First Bank, announced the dissolution plan
for the company. Following a series of subsequent actions, Kukje Group was dissolved.

The complainant filed a constitutional complaint, claiming that his fundamental rights had been infringed by a
serial exercise of governmental power during the Fifth Republic, in which the Minister of Finance reported a
dissolution plan to the President, under whose order steps were taken to execute the dissolution of Kukje

Group.
B. Summary of the Decision

The Constitutional Court held that the exercise of governmental power aimed at the dissolution of Kukje
Group, as de facto exercise of power, violated the freedom of entrepreneurship and right to equality, for the
following reasons.

The state's active, patriarchal intervention in the management of a private business paralyzes the problem-
solving capability of the business, and weakens its ability to respond to the principles of market economy.
Such intervention does not show respect for economic freedom and creativity of enterprises guaranteed under
Article 119 Section 1 of the Constitution. The exercise of governmental power to turn the control of a private
enterprise over to a third party without any statutory basis violates the freedom of individual enterprise and
the rule against intervening in management in Article 126 of the Constitution.
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President's directives to make a dissolution plan for Kukje Group by instructing the Chief of Korea First Bank to
take control over the bank deposits of Kukje Group's affiliate companies and facilitate the delegation of the
right to dispose the company without any statutory basis shall be considered as the infringement on the
complainant’s constitutional rights. in addition, the Minister also instructed the bank to issue the "Kukje Group
Normalization Plan," which he had drafted himself, in the form of the bank's press release. These actions
violated the principle of the rule of law and Articles 119 Section 1, Article 126 and Article 11 of the
Constitution, infringing upon the complainant’s right to equality and freedom of entrepreneurship.

Justice Choe Kwang-Ryool dissented, opining that the complaint should be dismissed because it passed the
time limit for filing the complaint.

C. Significance of the Decision and Aftermath of the Case

The decision clearly declared the meaning of the rule of law and established the definition of a market
economy; it therefore holds great significance in terms of the development of the rule of law in Korea.
Regarding this decision, a press report stated that the exercise of presidential authority is subject to the
requirements of due process set up within the boundaries of the Constitution, and that the efforts and
responsibility of both business and government are required for them to establish a relationship aligned with
the principles of a market economy (Choongang Daily, July 30, 1993).

As a result of this decision, the complainant, the founder of Kukje Group, gained the opportunity to recover
the dissolved companies. However, on May 4, 1994, the Seoul High Court dismissed the complainant's appeal
of the suit in which he demanded that the stocks of Hanil Synthetic Fiber Co., Ltd. be returned. The court
reasoned that the stock sales contract was neither void nor voidable. The rationale behind this is that although
the government's groundless infringement upon entrepreneurial freedom may be wrong in itself, it does not
turn contracts between private parties into violations of the social order or unfair legal actions.

Meanwhile, the complainant also filed criminal complaints against former President Chun Doo-Hwan and the
representatives of the companies that acquired Kukje Group, charging breach of professional trust, extortion,
robbery, etc. at the Seoul District Public Prosecutor's Office. The accused received non-prosecution dispositions
on lack of suspicion on September 13, 1994.

The complainant, however, did prevail in the suit to recover the stocks of Shinhan Investment Finance. The
Court ordered Korea First Bank to return 1.3 million stocks of Shinhan Investment Finance Co. to the previous
owner, Kim Jong-ho, on the grounds that the original transfer of stocks to Korea First Bank during the
dissolution of Kukje Group took place under duress.

15, Bukchon-ro, Jengnd-gu, Seoul 03060, Korea / Contact - 82-2-708-3460

COPYRIGHTS © 2019 CONSTITUTIONAL COURT OF KOREA. ALL RIGHTS RESERVED.
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® Constitution of the Republic of Singapore 1965 (revised 2020)
Section 14 Freedom of speech, assembly and association
(1) Subject to clauses {2) and (3) —

(a) every citizen of Singapere has the right to freedom of speech and expression;

(b) all citizens of Singapore have the right to assemble peaceably and without arms; and

{c} all citizens of Singapore have the right to form associations.

(2) Parliament may by law impose —

(a) on the rights conferred by clause (1)a), such restrictions as it considers necessary or expedient in the
interest of the security of Singapore or any part thereof, friendly relations with other countries, public order or morality and
restrictions designed to protect the privileges of Parliament or to provide against contempt of court, defamation or incitement to
any offence;

(b) on the right conferred by clause (1Xb), such restrictions as it considers necessary or expedient in the interest
of the security of Singapore or any part thereof or public order; and

{c} on the right conferred by clause (1)c), such restrictions as it considers necessary or expedient in the interest
of the security of Singapore or any part thereof, public order or morality.

(3) Restrictions on the right te form associations conferred by clause (@)(c) may also be imposed by any law relating to

labour or education.
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+ 7 May 2011 ] 3
Media Summary

Alan Shadrake v Attorney-General
Civil Appeal No 212 of 2010

Decision of the Court of Appeal
Background

1 This case arose from an application by the Attorney-General to commit Mr Alan Shadrake ("the Appellant”), the author of Once a
Jolly Hangman: Singapore Justice in the Dock, for contempt of court on the ground of scandalising the judiciary (*scandalising
contempt”) in relation to certain passages contained in the book.

2 The High Court judge ("the Judge") found the Appellant in contempt of court for eleven out of fourteen of the impugned
statements and sentenced him to six weeks' imprisonment and a fine of $20,000 (or, in default, two weeks' imprisenment).

3 The main issues raised in this appeal were encompassed within the following three grounds of appeal relied upon by the Appellant:

{a) First, in so far as the relevant legal principles are concerned, the Appellant argued that the Judge had erred in his statement of
the test for liability for scandalising contempt;

(b} Second, on the application of the law to the facts, the Appellant argued that the Judge had erred in his interpretation of the
passages held to have given rise to the contempt; and

(9 Third, concerning the sentence imposed, the Appellant argued that the sentence meted out by the Judge was manifestly

excessive.
The relevant legal principles
The offence of scandalising the court

4 The Court of Appeal emphasised that the law relating to contempt of court operates against the broader legal canvass of the right
to freedom of speech that is embodied both within Article 14 of the Constitution of the Republic of Singapore as well as the common
law. The issue is one of balance: just as the law relating to contempt of court ought not to unduly infringe the right to freedom of
speech, by the same token, that right is not an absolute one, for its untrammelled abuse would be a negation of the right itself.

5 The Court of Appeal also noted that an act of scandalising contempt is a public injury rather than a private tort. The fundamental
purpose of the law on contempt is fo ensure that public confidence in the administration of justice is not undermined, it is not intended to
protect the dignity of judges.

The "real risk” test

6 Regarding the actus reus (ie, what conduct would be considered as constituting scandalising contempt), the Court of Appeal held
that:

{a) The "inherent tendency” test does not represent the law in Singapore. The “real risk” test, namely, that a statement in question
must pose a real risk of undermining public confidence in the administration of justice before it is held to be contemptuous, is the
applicable test vis-g-vis liability for scandalising contempt in Singapore. The adoption of the terminology of “real risk” conveys precisely
the nature of the legal test to layperson and lawyer alike, thus avoiding controversy and misunderstanding.

(b)Y  The "real risk” test is an adeguate formulation in and of itse!f and requires no further theoretical elabaration. It is a test that means
precisely what it says: Is there a real risk that the impugned statement has undermined - or might undermine — public confidence in the
administration of justice (here, in Singapore)?

() The Appellant's counsel nevertheless attempted to introduce the “clear and present danger” test under the guise of the “real risk”
test by arguing that a "real risk” arises only when there is “clear and present danger” to undermining public confidence in the
administration of justice. This is a flawed argument. Both concepts do not have the same meaning. The “clear and present danger” test
establishes a higher threshold for liability than the “real risk” test. As between these two tests, the "real risk” test is already a weighty one
and pays far more attention to the balance between the right to freedom of speech on the ane hand and its abuse on the other. This
test is the predominant (indeed, almost exclusive) test that applies throughout the Commonwealth.



The concept of fair criticism

‘ 14

7  Regarding the concept of fair criticism, the Court of Appeal held that:

{a) There is potential ambiguity with regard to the precise role and operation of the concept of fair criticism in Commonwealth case
faw and (possibly) even legislation. It preferred viewing the concept of fair criticism as going towards fiability, as opposed to being a
defence, for contempt of court.

{b)  The court ought always to apply this concept, not only in relation to the precise fucts and context, but also bearing in mind the
following key question throughout: does the impugned statement constitute fair criticism, or does it go on to cross the legal line by
posing a real risk of undermining public confidence in the administration of justice — in which case it would constitute contempt instead?

Application of the law to the facts

8 The Court of Appeal agreed with the Judge’s findings that the first, fourth, fifth, seventh, eighth, ninth, tenth, eleventh and thirteenth
statements were in contempt. However, contrary to the Judge's findings, the second and fourteenth statements were found not to be in

contempt.

9 The Court of Appeal nevertheless emphasised that the nine statements found to be in contempt (at paragraph 143 of the written
judgment):

.. Scandalise the very core of the mission and function of the judiciary. More than that, their curnulative effect reveals @ marshalling of a
series of fabrications, distartions and false imputations in relation to the courts of Singapore. While the Appellant is free to engage in the
debate for or against capitel punishment, he is not free to deliberately and systematically scandalise the courts in attempting to
substantiate his case against capital punishment.

Sentencing
10 Regarding the issue of sentence, the Court of Appeal held as follows:

(a) Sentencing, by its very nature, is neither an exact science nor an arbitrary exercise of raw discretion. The court concerned follows
guidelines, but these must not be applied as if they are writ in stane. It must also be noted that there is no starting-point of
imprisonment for the offence of scandalising contempt. The sanction imposed — whether it be a fine or imprisonment (or a combination of
both) - will depend, in the final analysis, on the precise facts and context of each case.

{b) The Judge ought not to have granted a discount in the sentence in order to signal that the courts have no interest in stifling
legitimate debate on the death penalty and other areas of law. It is clear that debate on the death penalty as well as other areas of law
has been - and always will be — open to all. However, when conduct crosses the legal line and constitutes scandalising contempt, it is no
longer legitimate and a discount cannot be accorded to the contemnor for abusing his right to free speech.

11 Notwithstanding the fact that the Court of Appeal found two of the eleven statements {criginally found to be contemptuous by
the Judge) not to be contemptuous, having regard to the other factors, this was still the worst case of scandalising contempt that had
hitherto come before the Singapore courts. The Appellant's conduct therefore merited a substantial custodial sentence.

12 Despite the rejection of a discount, the Court of Appeal emphasised the fact that the Respondent had not filed a cross-appeal
against the Judge's decision on both liability and sentence. Indeed, the Respondent opined that the sentence was not excessive. The
Court of Appeal also observed that it had found that two of the statements originally found to be contemptuous by the Judge were not
in fact contemptuous {ie, only nine (instead of eleven) out of the original fourteen statements alleged to be contemptuous were found
to be contemptuous).

13 In the circumstances, the Court of Appeal affirmed the Judge's decision in the court below to sentence the Appellant to six weeks’
imprisonment and to a fine of $20,000 (in default of which the Appellant is to serve a further two weeks in prison, with such further term
to run consecutively to the first}.

This summary is provided to assist in the understanding of the Court's judgment. It is not intended to be a substitute for the reasons of

the Court.
*
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® Law governing Political Parties Organisational Law no. 2/2003 of 22 August 2003, as amended
by Organisation Law no. 2/2008 of 14 May 2008

Article 12 Names, initials and symbols

1 - Each political party shall have a name, initials and a symbol, which may not be identical or
similar to those of any other party that has already been formed.

2 - The name may not be based on the name of a person, or contain expressions that are directly
related to any religion or any national institution.

3 — It shall not be possible for the symbol to be confused with, and it may not be graphically or
phonetically related to, national symbols or emblems or religious images or symbols,

4 - Coalition symbols and initials shall rigorousty reproduce the set of symbols and initials of the
political parties that belong to the coalition.

Article 14 Registration with the Constitutional Court

Recognition of a political party, with the attribution of a legal persona, and the commencement of
its activities are dependent on the party’s entry on the register kept at the Constitutional Court.
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Subject matter:
Political parties — name and initials
Keywords:
Political parties;
Inclusion on the register of political parties;
Political party names

RULING No. 386/15

12 of August of 2015
Headnotes:

The Constitutional Court found a change in a political party’s name (and
consequently inidals), from Partido Portugal Pré Vida (Pro-Life Portugal Party,
PPV) to the “Cidadania € Democracia Cristd” (Citizenship and Christian
Democracy, PVV/CDC) party, is not in breach of the constitutional precept
which, without prejudice to the philosophy or ideology that inspires their
political programmes, precludes political parties from using names containing
expressions directly linked to any religion or church. The expression “Christian
democracy” refers to a given political ideology. The use of the term (vocable}
“Christian” in a party name — “Citizenship and Christian Democracy”, for
example — cannot be dissociated from the expression as a whole, which does
not convey a reference to a concrete religion, but rather a way of thinking and
an ideology regatding the application of certain principles and values in
national and international political life.

Summary:

The Law governing Political Parties says that they must apply for inclusion on
the register of parties kept at the Constitutional Court. This registration is
required for them to be recognised and be attributed legal personality. As part
of the competences regarding political parties which its Organic Law
attributes to the Constitutional Court, when asked to do so the latter must

https:/iwww.tribunalconstitucional.pt/tc/enf/acordaos/20150386s.html 1/4
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record each party on a specific register that is kept at the Court, gauge the
legality of its name, symbol and initials in the light of the constitutional norm
that determines the applicable limitations, and make the required notes on the
record regarding the party.

In the present case the Partido Portugal Pré Vida (Pro-Life Portugal Party,
PPV) asked the Coutt to change its existing record and attach the appropriate
note, in such a way as to change the party’s name and initials to “Cidadania e
Democracia Cristd” (Citizenship and Christian Democracy, PVV/CDC). In
addition to the name change, it also asked the Court to record some additional
amendments to its articles of association.

The Law governing Political Parties requires each one to have its own name,
symbol and initials, which must fulfil the following requisites: (i) none of the
elements must be the same as or similar to those of another party; (if) the
name must not be based on 2 person’s name, ot contain expressions that are
directly related to any religion ot any national institution; (iii) it must not be
possible to graphically or phonetically confuse them with or relate them to any
national emblems or symbols or any religious images or symbols.

In the exercise of its competence to consider the legality of party names,
symbols and initials, the Constitutional Court has developed a body of
jurisprudence which indicates that each of these elements must be scrutinised
separately in order to determine their individual compliance or otherwise with
the legal requisites, and that this scrutiny must consider them in the light of
the meaning they possess when used in everyday language.

The Court found that the name “Citizenship and Christian Democracy” is not
the same as or similar to that of any existing party, nor is it based on a person’s
name. It also considered that the name does not contain any expressions that
are directly related to a religion; and it noted that both the Constitution and
the Law governing Political Parties specifically refer to the use of
“expressions” that are directly related to any religion or church, and not to the
use of vocables.

Political patties are “constitutional-law associations” or “associations that
possess a private nature and are of constitutional interest”, and are governed
by the principle of freedom of association. The Portuguese constitutional-law
system does not control a party’s ideology or political programme in any way,
except to prohibit the existence of: “Armed associations, military, niilitarised or
paramilitary-type associations and organisations that are racist or display a fascist ideology”.

The Constitution also requires an association’s internal organisation to comply
with principles of internal democracy, transparency, and democratic

https:/fwww.tribunalconstitucional. pt/tc/fenfacordaos/20150386s html 2}4
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organisation and management, and that all its members should participate in
the life of the association. The Court was unable to find any normative
alterations in the amendments the party wanted to make to its articles of
association that would have been in breach of either the Constitution of the
Portuguese Republic or the Law governing Political Parties and that would
have prevented the Court from recording and noting them on the appropriate
register.

Supplementary information:

One Justice dissented from the part of the decision regarding the inclusion on
the register of political parties of the change of the party’s nhame and
consequently its initials from Pro-Life Portugal Party (PPV) to “Citizenship
and Christian Democracy Party (PVV/CDC)”. In her opinion, use of the term
“Christian” is directly linked to a religion and violates the constitutional norm
which prohibits the use of expressions that are directly related to any religion.
She recalled that the Coutt had already pronounced itself on the use of the
same word, which it had found to be constitutionally prohibited when
employed either individually or as part of a “syntagmatic axis” (the expression
in the earlier case was “Chzistian social”’). She admitted that the expression
“Christian democracy” does refer to a current of political thinking, but
considered that it is not constitutionally neutral,

The dissenting Justice said that the Constitution does not preclude a party
from forming itself around an ideological line of thought which identifies
itself with a current of thought that is influenced by Christianity. She accepted
that a party can be inspited by a religion, and that this does not prevent voters
from making their choice, on condition that it is made clear to them that
certain lines of thinking may be religiously based. However, she said that she
had reached her position with regard to the Ruling on the basis of the fact that
the Portuguese Constitution rejects “labels” which may confuse people when
they form their political will, thereby undermining the desirable transparency
of participation in politics.

Cross-references:

See Rulings nos. 107/95 (23-02-1995); 304/03 (18-06-2003); and 13/11 (12-01-
2011).
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® Indonesian Civil Code

Article 433 An adult, who is in a continuous state of simple-mindedness, insanity or rage, shall be
placed under conservatorship, notwithstanding that he might have mental capacity from time to time. An
adult individual may be placed under conservatorship as a result of improvidence.

Article 436 All requests for conservatorship shall be filed with the court of justice within whose legal
jurisdiction the individual in respect of whom such conservatorship is requested is domiciled.

Article 446 The conservatorship shall be effective as of the date that the judgment or decision is
passed. All acts committed thereafter by the individual placed in conservatorship shall be invalid by law.
However, an individual who has been placed in conservatorship due to improvidence shall have capacity
fo make wills.

? Law Number 8 of 2016 on Persons with Disabilities
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Article 32 Persons with Disabilities can be declared incompetent based on determination from
district court.

Article 33 1) District court determination as stipulated in Article 32 can be obtained by filing
application to the district court in the jurisdiction of the Persons with Disabilities in accordance with the
prevailing legislation.

2} Application for court determination as stipulated in aforementioned paragraph (1) should have
clear basis and must present or enclose proof from a medical doctor, psychologist and/or psychiatrist.

3) Family of a Person with Disability is entitled to appoint a representative to represent the interests
of the Person with Disability when the person is declared incompetent by a district court.

4) In the event that the person appointed to represent the interests of Persons with Disabilities as
stipulated in paragraph {3) above performs any action that might affect to the increase, decrease, or loss of
the title of ownership of Persons with Disabilities, such action must obtain a determination from the district
court,
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CONSTITUTIONAL COURT

OF THE REPUBLIC OF INDONESIA

SUMMARY OF DECISION

FOR CASE NUMBER 93/PUU-XX/2022

Concerning

Reinterpreting “Unintelligent, Mentally Unhealthy or
Experiencing Rage Blackout” Terms in relation to
the Requirement of Guardianship

Petitioners

Type of Case

Subject Matter

Verdict

Date of Decision
Qverview of Decision

Indonesian Mental Health Association Foundation,
represented by Chairperson Jenny Rosanna Damayanti,

and
Judi

Treasurer Ira Askarina, et al.
cial Review of the Indonesian Civil Code against the 1945

Constitution of the Republic of Indonesia (UUD 1945)
According to the Petitioner, Article 433 of the Indonesian Civil
Code which requires guardianship for the people who are
“unintelligent, mentally unhealthy or experiencing rage blackout”
is contrary to the 1945 Constitution because it eliminates the
human rights of people with disabilities

1.
2.

3.

4,
Mon

To grant the Petitioners’ petition in part;

To declare that the terms “unintelligent, mentally unhealthy
or experiencing rage blackout” and the word “requires” in
Article 433 of the Indonesian Civil Code are contrary to the
1945 Constitution of the Republic of Indonesia and have no
binding legal force to the extent that the terms "unintelligent,
mentally unhealthy or experiencing rage blackout” are not
interpreted as "constitutes a person with mental disabilities
and/or intellectual disabilities”, and to the extent that the
word “requires” is not interpreted as "may”, so that the
provisions of Article 433 of the Indonesian Civil Code in full
become “Every adult, who is always under the condition of
unintelligent, mentally unhealthy or experiencing rage
blackout, constitutes a person with mental disabilities and/for
intellectual disabilities, may be put under guardianship,
even if he/she is sometimes able o think straight. An adult
may also be put under guardianship due to his/her
extravagance.”

To order the placement of this Decision in the State Gazette
of the Republic of Indonesis;

To dismiss the remainder of the Petitioner's petition.

day, 31 July 2023
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Petitioner | is a private legal entity which operates in the field of advocacy for people
with psychosocial disabilities as well as two individual Indonesian citizens with mental
disabilities. Petitioner Il works as a book writer and former researcher while Petitioner Il
works in the field of commerce, The Petitioners submitted a judicial review of the
constitutionality of Article 433 of the indonesian Civil Code. According to the Petitioners,
Article 433 of the Indonesian Civil Code which requires guardianship for people who are
“unintelligent, mentally unheaithy or experiencing rage blackout” is contrary to the 1945
Constitution because it eliminates the human rights of people with disabilities. In addition, the
terms "unintelligent, mentally unhealthy or experiencing rage blackout” are very outdated
terms, they tend to be derogatory, and are not in accordance with developments in health
science, especially in the field of mental health.

Regarding the Court's authority, because the Petitioners submit a judicial review of the
constitutionality of statutory norms, in casu Article 433 of the Indonesian Civil Code against
the 1945 Constitution, the Court has the authority to hear the a quo petition.

Regarding the legal standing of the Petitioners, the Court considers that the
Petitioners have been able to explain the causal relationship (causal verband) between
the presumed loss of the Petitioners’ constitutional rights, both actual and potential, and
the enactment of the legal norms petitioned for review. The Court is of the opinion that
the Petitioners have also been able to explain the specific nature of the causat
relationship as argued in outlining their legal standing. Therefore, the Petitioners have
also been able to show the possibility that if the Petitioners’ petition is granted then the
presumed actual and potential losses will not occur and will no longer occur. Therefore,
regardless of whether the arguments of the Petitioners’ petition regarding the
unconstitutionality of the legal norms being petitioned for review are proven or not, the
Court is of the opinion that the Petitioners have the legal standing to act as Petitioners in
the a quo case;

Regarding the arguments of the Petitioners’ petition, the Court interpreted guardianship
as placing a person under a guardian because by the court deems that the said person is
incapable of acting and being legally responsible for his/fher own behalf before the law,
especially in relation to the scope of civil law. The person placed under guardianship will be
referred to as the ward or curandus, while the person who represents him/her will be referred
to as the guardian or curator. In the context of the a quo case, namely the judicial review of
Article 433 of the Civil Code, the meaning of guardianship refers to guardianship in the civil
sector.

The concept of guardianship contains two dimensions, namely the dimension of
restricting rights and the dimension of protecting rights. For any party who apply/request for
protection, especially anyone who has been declared to be placed under guardianship
(curandus), in casu anyone with mental disability and/or intellectual disability, the perceived
dominant dimension is restrictions on rights.

Meanwhile for any party who does not have mental disabilities and/or inteliectual
disabilities, the legal protection is needed to eliminate any concern that any legal relations
entered into by the said person may in the future be null and void, or at least may not be
executed because the counterparty does not have rational capabilities.

The Court is of the opinion that guardianship does not hinder or eliminate a person’s
independence, in fact guardianship becomes a means of strengthening to create equality
people with disabilities with non-disabled people in a civil legal relationship so that the
relationship may not cause any material losses.

The Court is of the opinion that guardianship remains necessary as long as it
emphasizes on respect, equality, as well as protection for all parties in relation to mental or
intellectual disabilities. The parties referred to are the people with disabilities as well as any
other people who have or at least will have civil legal relations with any people with mental
disabilities and/or intellectual disabilities who may be affected by the existence of civil legal
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relations.

In this decision, the Court emphasized that the implementation of guardianship needs
to be evaluated continuously. Accordingly, the Court highlighted that the loose/careless
implementation of guardianship without being accompanied by clear guidelines has the
potential to further burden the people with mental disabilities and/or intellectual disabilities.

Pursuant to this, the district court as an institution that has the authority to determine
the guardianship must be truly careful and prudent in giving any decision/determination on
application for guardianship. Such decision/determination must be truly based on the legal
facts obtained in the trial, including the most essential thing being paying attention to the
results of examinations by authorized experts and considering, among others, information
and/or evidence from doctors, psychologists and/or psychiatrists, as regulated in Article 33 of
Law 8/2016 juncto Articles 436 to Article 446 of the Indonesian Civil Code. The Court is of
the opinion that the provisions of Article 433 of the Indonesian Civil Code must be
reinterpreted by aligning it with the spirit contained in Law 8/2016, especially Article 32 of
Law 8/2016. Such reinterpretation aims to ensure the realization of the effects or impacts of
legal protection efforts for the people with mental disabilities and/or intellectual disabilities
while maintaining the existing guardianship in Article 433 of the Civil Code.

The reinterpretation shall be carried out by declaring that the condition of “unintelligent”,
“mentally unhealthy”, or “experiencing rage blackout” is part of mental disabilities and/or
intellectual disabilities, and the word “requires” in Article 433 of the Civil Code shall be
interpreted as “may”. With such alignment, Article 433 of the Indonesian Civil Code in full
shall be read, “Every adult, who is always under the condition of “unintelligent”, "mentally
unhealthy” or “experiencing rage blackout’, constitutes a person with mental disabilities
and/or intellectual disabilities, may be put under guardianship, even if he/she is sometimes
able to think straight. An adult may also be put under guardianship due to his/her

extravagance.”
Therefore, the Court handed down a decision whose verdicts are as follows:

1. To grant the Petitioners’ petition in part;

2. To declare that the terms “unintelligent, mentally unhealthy or experiencing rage blackout”
and the word “requires” in Article 433 of the Indonesian Civil Code are contrary to the
1945 Constitution of the Republic of Indonesia and have no binding legal force to the
extent that the terms “unintelligent, mentally unhealthy or experiencing rage blackout” are
not interpreted as “constitutes a person with mental disabilities and/or intellectual
disabilities”, and to the extent that the word “requires” is not interpreted as “may”, so that
the provisions of Article 433 of the Indonesian Civil Code in full become “Every adult, who
is always under the condition of unintelligent, mentally unhealthy or experiencing rage
blackout, constitutes a person with mental disabilities and/or intellectual disabilities, may
be put under guardianship, even if he/she is sometimes able to think straight. An adult
may also be put under guardianship due to his/her extravagance.”

3. To order the placement of this Decision in the State Gazette of the Republic of Indonesia;
4. To dismiss the remainder of the Petitioner’s petition.
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