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® Basic Law for the Federal Republic of Germany

Article 1 (1) Human dignity shall be inviolable. To respect and protect it shall be the duty of all state
authority,

Article 2 (1) Every person shall have the‘right to free development of his personality insofar as he
does not violate the rights of others or offend against the constitutional order or the moral law.

Article 3 (1) All persons shall be equal before the law,

Article 5 (1) Every person shall have the right freely to express and disseminate his opinions in
speech, writing and pictures and to inform himself without hindrance from generally accessible sources.
Freedom of the press and freedom of reporting by means of broadcasts and films shall be guaranteed. There
shall be no censorship.

(3) Arts and sciences, research and teaching shall be free. The freedom of teaching shall
not release any person from allegiance to the constitution.

Article 103 (1) In the courts every person shall be entitled to a hearing in accordance with law.

™ Act on the Federal Constitutional Court
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§ 95 (2) If the Court grants a constitutional complaint which challenges a decision, the Federal
Constitutional Court shall reverse the decision; in the cases referred to in § 90 (2) first sentence it shall
rermand the matter to a competent court.
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Headnotes

to the Crder of the First Senate of 13 June 2007
1 BvR 1783/05

. In respect of court decisions banning a novel, which constitute partic-
ularly serious interferences with freedom of the arts, the Federal Con-
stitutional Court reviews the compatibility of the challenged decisions
with the constitutional guarantee of freedom of the arts based on the
specific circumstances of the case.

. Freedom of the arts requires that literary works presented as novels
be considered from a specifically artistic perspective. In particular, it
gives rise to the presumption that a literary text is fictional.

. Freedom of the arts includes the right to draw inspiration from real
life.

. The degree to which an author creates an aesthetic reality detached
from actual fact and the intensity of a violation of the right of personal-
ity are interrelated. The greater the similarity between the artistic por-
trayal and the original, the more serious the impairment of the right of
personality. The more the artistic creation affects dimensions of the
right of personality that are afforded special protection, the greater the
fictional elements must be in order to rule out violations of the right of
personality.

1/27

i1



FEDERAL CONSTITUTIONAL COURT
-1 BvR 1783/05 -

IN THE NAME OF THE PEOPLE

In the proceedings
on the constitutional complaint of

V... GmbH, represented by its directors ...,

— authorised representatives: ...

against a) the Judgment of the Federal Court of Justice of 21 June 2005
- VI ZR 122/04 -,

b) the Final Judgment of the Munich Higher Regional Court of 6 April
2004
- 18 U 4880/03 -,

¢} the Final Judgment of the Munich | Regional Court of 15 October
2003
-9 0 11360/03 -
the Federal Constitutional Court — First Senate —
with the participation of Justices
Vice-President Papier,
Steiner,
Hohmann-Dennhardt,
Hoffmann-Riem,
Bryde,
Gaier,
Eichberger,
Schluckebier

held on 13 June 2007;
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1. The Judgment of the Federal Court of Justice of 21 June 2005 - VI ZR
122/04 -, the Final Judgment of the Munich Higher Regional Court of 6
April 2004 - 18 U 4880/03 - and the Final Judgment of the Munich | Re-
gional Court of 15 October 2003 - 9 O 11360/03 - violate the com-
plainant’s fundamental right under Article 5(3) first sentence of the Ba-
sic Law, to the extent that the judgments granted plaintiff no. 2 the
right to bar the complainant from publishing or having someone else
publish, distributing or having someone else distribute, selling or hav-
ing someone else sell and advertising or having someone else adver-
tise the novel Esra in the version set out in the declaration of under-
taking of 18 August 2003, making non-compliance punishable by a
fine.

For the rest, the constitutional complaint is rejected.

2. The Judgment of the Federal Court of Justice of 21 June 2005 - VI ZR
122/04 - is reversed to the extent of the violation of fundamental rights
set out in no. 1 of this order. The matter is remanded to the Federal
Court of Justice in this respect.

3. [...]

REASONS:
A.

The constitutional complaint is directed against judgments of the Munich | Regional
Court, the Munich Higher Regional Court and the Federal Court of Justice, which
banned the publication, distribution and dissemination of the novel Esra, written by B.
and published by the complainant, on the grounds that the novel violated the general
right of personality of the plaintiffs in the initial proceedings.

1. The novel Esra was published by the complainant’s publishing house in the spring
of 2003. It tells the love story of Adam and Esra, an author and an actress. The inti-
mate relationship between the two main characters is set in Munich-Schwabing and
is described from the perspective of the first-person narrator Adam over a period of
four years. The couple’s relationship faces all sorts of obstacles: Esra's family, with
her domineering mother in particular, Esra’s daughter from her first, failed marriage,
the daughter’s father, and above all, Esra’s own passive, fatalistic personality.

Although the author and the complainant argue that the characters of the novel are
fictional, both conceded in the initial proceedings that the author was inspired by his
intimate relationship with plaintiff no. 1. [...]

[...]

3127
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Plaintiff no. 1 was awarded the 1989 German Film Award. She got married at the
age of 17 and has a daughter from this marriage. After the failure of her marriage,
plaintiff no. 1 had an intimate relationship with the author for one and a half years.
During this time, her daughter fell seriously ill. After her separation from the author,
plaintiff no. 1 had a brief relationship with a former schoolmate. She has another child
from this relationship, which later also failed. Plaintiff no. 2 is the mother of plaintiff
no. 1. She received the 2000 Right Livelihood Award and owns a hotel in Turkey.

2. The Esra character is portrayed as a woman lacking independence who obeys
her mother's will. In the latest version of the novel, she was awarded the [fictional]
‘Fritz Lang Prize' for her acting performance in a film. Her relationship with the first-
person narrator is marked by the constant switching between affection and rejection
and by the disappointed love of the first-person narrator, It is doomed to fail since
Esra is not able to free herself from the clutches of her mother, of her seriously il
daughter Ayla and of her daughter’s father. The relationship of the first-person narra-
tor to Esra is depicted in detail and on different levels, breaking up the chronology
with several flashbacks. This includes Esra contemplating having an abortion when
she is pregnant with her second child; ultimately, she does not have the abortion, be-
cause — as readers can infer from the first-person narrator’s thoughts — she wants to
have this child to replace her terminally ill daughter. The novel contains several pas-
sages portraying sexual acts between Esra and the first-person narrator.

Esra’s mother, the Lale character, owns a hotel on the Turkish Aegean coast. In the
original version of the novel, she was awarded the Right Livelihood Award for her en-
vironmental activism; in the version that was revised following the parties’ endeav-
ours to settle and which is challenged here, she was awarded the [fictional] ‘Karl Gus-
tav Prize’. There are clear and prominent similarities between Lale’s biography and
that of plaintiff no. 2 (number of marriages and children, places of residence and ac-
tion). In the novel, the failure of Adam and Esra’s relationship is largely blamed on
Lale; the novel paints a distinctly negative picture of her. According to the judgment
of the Federal Court of Justice, she is portrayed as a depressed and mentally ill alco-
holic who bullies her daughter and family.

L.
1.[...]
2.1...]

3. The Regional Court ordered the complainant to refrain from publishing or having
someone else publish, distributing or having someone else distribute, selling or hav-
ing someone else sell and advertising or having someone else advertise the novel
Esra, with non-compliance punishable by a fine.

[..]

The Regional Court found that the plaintifis were recognisable in the characters in
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the novel. [...]

[..]

4. The Higher Regional Court dismissed the complainant’'s appeal on points of fact
and law (Berufung) against the judgment of the Regional Court. It found that the pub-
lication of the novel violated the plaintiffs’ general right of personality.

[...]

5. The Federal Court of Justice dismissed the appeal on points of law (Revision}
against the judgment of the Higher Regional Court,

[..]

B.

In its constitutional complaint, the complainant claims inter alia that the challenged
decisions violate its right under Article 5(3) first sentence of the Basic Law.

[..]

Il

Statements on the constitutional complaint were submitted by the Association of
German Publishers and Booksellers {(Bdrsenverein des Deutschen Buchhandels),
the Association of German Writers in the United Services Union (Verband deutscher
Schriftsteller in der Vereinten Dienstleistungsgewerkschaft), the German PEN Centre
(PEN-Zentrum Deuischiand) and the plaintiffs in the initial proceedings.

[..]

C.

The constitutional complaint is well-founded in part. The challenged decisions vio-
late the complainant’s fundamental right under Art. 5(3) first sentence of the Basic
Law to the extent that they grant the injunctive relief sought by plaintiff no. 2.

The decisions challenged with the constitutional complaint interfere with the com-
plainant’s fundamental right to freedom of the arts under Art. 5(3) first sentence of the
Basic Law.

1. Notwithstanding the difficulties in conclusively defining the term ‘art’, which the
Federal Constitutional Court has repeatedly emphasised (cf. BVerfGE 30, 173 <188
and 189>; 67, 213 <224 et seq.>), the challenged decisions correctly consider the
novel Esra to be a work of art, namely a free creative composition that artists use to
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express what they have felt, learned or experienced, by means of a chosen medium
— in this case a novel (cf. BVerfGE 30, 173 <188 and 189>; 67, 213 <226>; 75, 369
<377>). Even though‘the legal dispute that led to the constitutional complaint mainly
concerns the degree to which the author describes real-life persons in his work, it is
clear that his aim is to present this reality through art.

[...]

2. Like all fundamental freedoms, freedom of the arts is primarily directed against
the state. [...]

At the same time, this fundamental right is an objective decision in favour of free-
dom of the arts, which must also be taken into account in the relationship between
private actors, particularly where individual rights are invoked in order to obtain bans
on artistic works through the courts (cf. BVerfGE 30, 173 <187 et seq.>; 36, 321
<331>).

3. The guarantee of freedom of the arts equally covers both elements of artistic cre-
ation: the ‘creative process’ (Werkbereich) and the ‘effect produced’ (Wirkbereich).
Not just artistic activity (the creative process), but also the presentation and dissemi-
nation of the work of art are necessary for the work to be perceived, which is also
specific to the artistic process. This ‘effect produced’ is the basis upon which the
guarantee under Art. 5(3) first sentence of the Basic Law has mainly taken effect so
far (cf. BVerfiGE 30, 173 <189>; 36, 321 <331>; 67, 213 <224>; 81, 278 <292>).

4. As a publisher, the complainant is also entitied to invoke this fundamental right.

Art. 5(3) first sentence of the Basic Law comprehensively guarantees freedom of
artistic activity. To the extent that publishing media are needed in order to establish a
relationship between artists and the public, persons acting as intermediaries between
artists and the public are also protected by the guarantee of freedom of the arts (cf.
BVerfGE 30, 173 <191>; 36, 321 <331>; 77, 240 <251, 254>; 81, 278 <292>; 82, 1
<6>).

5. Even where parties in a private law dispute involving a conflict between freedom
of the arts and the right of personality have different positions that are protected by
fundamental rights, this still constitutes a dispute between private actors, and it pri-
marily falls to the civil courts to decide such disputes. In particular, civil courts are
tasked with establishing the facts that are significant for finding a violation of the right
of personality. However, banning a novel constitutes a particularly serious interfer-
ence with freedom of the arts. Therefore, the Federal Constitutional Court cannot limit
its review to whether the challenged decisions are based on a fundamentally incor-
rect understanding of the significance of Art. 5(3) first sentence of the Basic Law, and
on an incorrect understanding of its scope of protection in particular. Rather, the Fed-
eral Constitutional Court must review the compatibility of the challenged decisions
with the constitutional guarantee of freedom of the arts on the basis of the specific
circumstances of the case (cf. dissenting opinion of Justice Stein, BVerfGE 30, 173
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<201 and 202>).

The ban of the novel interferes with the complainant's fundamental right to freedom
of the arts, which is only partially justified.

1. Freedom of the arts is not subject to an express limitation clause. However, this
does not mean that freedom of the arts is guaranteed without limitation; rather, it is
directly limited by other provisions of the Constitution that protect other significant le-
gal interests in the constitutional order of the Basic Law {cf. BVerfGE 30, 173 <193>;
67, 213 <228>).

Especially where, for the sake of protecting artistic self-determination, the term ‘art’
is broadly defined, and where no attempt is made to use a narrow definition of art to
exclude, from the outset, artistic forms of expression that conflict with the rights of
others from such constitutional protection (as is the tendency in the decision BVerfG,
Order of the Preliminary Examination Committee (Vorprifungsausschuss) of 18
March 1984 - 2 BvR 1/84 -, NJW 1984, p. 1293 <1294>), and where protection not
only covers the creative process but also extends to the effect produced, it must be
possible for persons whose rights are impaired by artists to defend their rights and
obtain effective legal protection, all while freedom of the arts is taken into considera-
tion. In such a situation, the courts are obliged to equally give effect to the fundamen-
tal rights of both sides. If private legal action results in an interference with freedom
of the arts, this is not an instance of state ‘censorship of art’, but must be reviewed as
to whether such interference equally balances the fundamental rights of the artist on
the one hand and those of the person affected by a work of art on the other.

In particular, this applies to the right of personality protected by Art. 2(1) in conjunc-
tion with Art. 1(1) of the Basic Law (cf. BVerfGE 67, 213 <228>). This right enjoys a
particularly high standing in the Federal Constitutional Court's case-law, especially
with regard to its human dignity core (cf. BVerfGE 75, 369 <380>; 80, 367 <373 and
374>). The right of personality supplements the freedoms laid down in the Basic Law,
and it serves to guarantee the personal sphere that is closer to the core of private life
(engere persénliche Lebenssphére) as well as its basic conditions (c¢f. BVerfGE 54,
148 <153>; 114, 339 <346>). Thus, it may also limit artistic creations.

The substance of this right has not yet been defined comprehensively and exhaus-
tively. lts recognised protected elements include the right to determine the portrayal
of one’s person, to social recognition and to personal honour (cf. BVerfGE 54, 148
<153 and 154>; 99, 185 <193>; 114, 339 <346>). Notably, it guarantees protection
against statements which could tarnish a person's reputation, especially their public
image. In particular, the general right of personality protects individuals from skewed
or distorted portrayals whose significance for the free development of their personal-
ity is not entirely negligible (cf. BVerfGE 97, 125 <148 and 149>; 99, 185 <193 and
194>; 114, 339 <346>).
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[.-.]
2. The right of personality of the plaintiffs in the initial proceedings is affected.

a) This requires that the plaintiffs be recognisable as the real-life inspiration for the
characters in the novel, although this in itself does not yet constitute a violation of
their right of personality.

The challenged decisions are based on the finding that the plaintiffs were recognis-
able as the real-life inspiration for characters Esra and Lale in the novel. This assess-
ment and its underlying findings are not objectionable under constitutional law. In par-
ticular, the Federal Court of Justice correctly applied a standard requiring that they
be recognisable by a more or less large circle of acquaintances. In its Mephisto deci-
sion, the Federal Constitutional Court reviewed the standard to be applied by the civil
courts, according to which a non-negligible readership would easily recognise that
the character Hendrik Héfgen in the novel was inspired by the dead actor Gustaf
Grindgens, since Griindgens was a figure of contemporary society and the public’s
recollection of him was still quite vivid. The Federal Constitutional Court found that
this standard was not objectionable under constitutional law {(cf. BVerfGE 30, 173
<196>). This was based on the specific circumstances of that case, but does not de-
fine a necessary condition for determining the recognisability of characters in a nove!
that is relevant under constitutional law. Otherwise, the protection of the right of per-
sonality vis-a-vis works of art would be limited to celebrities, although it is precisely
the recognition of persons by their immediate circle of acquaintances that can be par-
ticularly harmful for these persons (cf. on a press law case BVerfGK 3, 319, NJW
2004, p. 3619 <3620>).

- However, such recognisability cannot be sufficiently established when the real-life
inspiration for a character in a novel can only be proven by way of further clues. Since
artists are often inspired by reality, a critic or literary scholar who researches carefully
will in many cases be able to identify sources of inspiration for characters in a novel,
or be able to name actual events that form the basis of a novel. Freedom of the arts
would be far too limited if such a possible identification were sufficient to establish the
recognisability of the person serving as real-life inspiration. Rather, the identification
must suggest itself at least to readers familiar with the circumstances. This usually
requires a large number of identifying features.

In the present case, the courts correctly found that the plaintiffs were recognisable
according to this standard. With regard to the original version of the novel, there is no
doubt in this respect, given the clear identification of the plaintiffs by way of the prizes
awarded to them [...]. The courts also reasonably assumed that the plaintiffs are still
identifiable in the latest version of the novel, which is the subject matter of the present
proceedings, despite a renaming of the prizes, because the facts are still similar to
reality [...] and there are many other recognisable details [...]. Given the combination
and accumulation of numerous circumstances, the identification of the plaintiffs sug-
gests itself. In this respect, it is primarily for the ordinary courts to establish the facts
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from which the recognisability of the affected persons can be deduced

b) The plaintiffs are also not affected to such a negligible degree that their right of
persanality must stand back, from the outset, behind freedom of the arts. Acts and
characteristics that are recognisably inspired by the plaintiffs are aftributed to the
characters in the novel,; if readers can link these acts and characteristics to the plain-
tiffs, this can seriously impair the plaintiffs’ right of personality.

3. Yet freedom of the arts can, in turn, set limits to the right of personality. This is
also the case because the enforcement of the right of personality vis-a-vis freedom
of the arts is more likely to set substantive limits to the scope of freedom of the arts
than to that of other individual rights asserted in respect of a work of art (cf. regarding
property BVerfG, Order of the Preliminary Examination Committee of 19 March 1984
- 2 BVR 1/84 -, NJW 1984, p. 1293). In particular, there is a risk that invoking the right
of personality may prevent public criticism and the discussion of topics important for
the public and for society (cf. dissenting opinion of Justice Stein, BVerfGE 30, 200
<206 and 207>).

Therefore, in order to determine these limits in a specific case, it is not sufficient to
establish, in court proceedings, that the right of personality has been impaired, with-
out taking into consideration freedom of the arts. If it is established in a dispute that
the exercise of freedom of the arts by a writer impairs the right of personality of third
parties, freedom of the arts must be adequately taken into account in decisions on
private-law claims to protection based on the general right of personality. Thus, it
must be assessed whether the impairment is so serious that freedom of the arts must
stand back. In view of the particular weight of freedom of the arts, minor impairment
or the mere possibility of serious impairment are not sufficient. Yet where serious im-
pairment of the right of personality is established with certainty, even freedom of the
arts cannot justify it (cf. BVerfGE 67, 213 <228>).

In this respect, the severity of the impairment of the right of personality depends
both on the degree to which the artist allows the reader to link the content of the work
to real persons, and on the intensity of the impairment of the right of personality when
the reader establishes this link.

a) A specific feature of narrative art forms such as novels is that they are often, or
even regularly, based on reality, although the artist creates a new aesthetic reality.
This requires applying a specifically artistic perspective for determining whether the
novel allows readers to establish a link to reality in each of its elements, in order to
assess, on this basis, the severity of the impairment of the general right of personali-

ty.
A work of art seeks to create its own 'more real’ reality independent of ‘actual’ reali-
ty, in which reality is experienced more consciously on an aesthetic level in a new

relationship with the individual. Therefore, artistic creations cannot be measured
against real-world standards, but only against specifically artistic and aesthetic stan-
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dards (cf. dissenting opinion of Justice Stein, BVerfGE 30, 200 <204>). This means
that the tension between the right of personality and freedom of the arts cannot be ex-
amined only in light of the effects of a work of art in the non-artistic social domain, but
that specifically artistic considerations must also be taken into account. Therefore, a
decision whether the right of personality is violated can only be made by balancing
all the circumstances of the individual case. In this balancing, it must be considered
whether and to what extent the artistic presentation of the material and its incorpo-
ration into the work of art as an organic whole have made the artistic portrayal in-
dependent of the original, by rendering objective, symbolical and figurative what was
individualised, personal, and intimate (cf. BVerfGE 30, 173 <195>).

The guarantee of freedom of the arts requires that the reader of a literary work be
considered capable of distinguishing literary work from an expression of opinion, and
of differentiating between a description of actual facts and a fictional story. Therefore,
a literary work presented as a novel should initially be seen as a work of fiction that
does not purport to be factual. Without the presumption of a literary text’s fictionality,
the specific qualities of a novel as a work of art, and thus the standards of freedom of
the arts, would be overlooked. At the outset, this presumption also applies where re-
al-life people are recognisable as the originals that inspired the characters in a novel.
Since freedom of the arts extends to inspiration drawn from such real persons, there
can also be no right to determine the portrayal of one’s person, analogous to the right
to one's own image, if such a right were interpreted as the right not to serve as inspi-
ration for a character in a novel. However, for this to apply, the publication in question
must actually be literature that the reader can recognise as not purporting to be fac-
tual. A report falsely labelled as a novel would not enjoy the protection afforded by a
specifically artistic perspective.

The more authors detach a character in a novel from its original, making it an inde-
pendent fictional character (‘altering’ — verfremden; cf. BVerfGE 30, 173 <195>), the
more their work will be measured against specifically artistic standards. In this con-
text, fictionalisation does not necessarily mean that all traces of recognisability must
be completely removed. Instead, it must be clear to readers that they should not as-
sume the factuality of the text. It is true that a work of art not only has an effect on
aesthetic reality but also on real-life facts. However, if due to this ‘double effect’ one
were always obliged, in the context of balancing fundamental rights against one an-
other, to only consider the possible effects on real life, freedom of the arts could nev-
er prevail in cases where a novel affects someone’s personal sphere. It would be the
opposite if one were to consider aesthetic reality alone. In that case, the right of per-
sonality could never prevail over freedom of the arts. Thus, this problem can only be
solved by way of balancing both fundamental rights in a way that accommodates
both.

b) In balancing these rights, it is the intensity of the effect on the right of personality
that is decisive.
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The substance of this right has yet to be comprehensively and exhaustively defined.
Notwithstanding the great significance of this fundamental right, its individual dimen-
sions carry differing weight as potential limits to freedom of the arts.

In its case-law, the Federal Constitutional Court has held that a core of private life is
inviolable and subject to absolute protection, given its particular proximity to human
dignity (cf. BVerfGE 6, 32 <41>; 6, 389 <433>; 27, 344 <350 and 351>; 32, 373 <378
and 379>; 34, 238 <245>; 35, 35 <39>; 38, 312 <320>; 54, 143 <146>; 65, 1 <46>;
80, 367 <373 and 374>; 89, 69 <82 and 83>; 1098, 279 <313>). The private sphere is
afforded a lesser degree of protection than this absolutely protected core (cf. BVer-
fGE 32, 373 <379 ef seq.>; 35, 35 <39>; 35, 202 <220 and 221>; 80, 367 <374 and
375>), which also encompasses expressions of sexuality in particular (cf. BVerfGE
109, 279 <313>).

The different dimensions of the right of personality ought not to be understood as a
schematic order of priority, but they do indicate the intensity of the impairment by the
literary work.

¢) The degree to which an author creates an aesthetic reality detached from actual
fact and the intensity of the violation of the right of personality are interrelated. The
greater the similarity between the artistic portrayal and the original, the more serious
the impairment of the right of personality. The more the artistic presentation affects
dimensions of the right of personality that are afforded special protection, the greater
the fictional elements must be in order to rule out a violation of this right.

4. According to these standards, the courts did not fully satisfy the requirements of
freedom of the arts in the present case. They fully granted the relief sought by both
plaintiffs, even though there are clear differences between the two cases with regard
to balancing freedom of the arts and the right of personality.

a) In respect of plaintiff no. 2, the challenged decisions do not consistently apply the
required specifically artistic perspective; they thus violate the guarantee of freedom
of the arts under Art. 5(3) first sentence of the Basic Law.

However, it is not objectionable under constitutional law that the challenged deci-
sions found the novel's Lale character only slightly altered in comparison to plaintiff
no. 2, the real-life person on which she was based. In this respect, the courts found
that plaintiff no. 2 was recognisable as the source of inspiration for the character in
the novel, on the basis of a variety of biographical data, in particular the award of a
prize. This finding is not objectionable under constitutional law.

Contrary to their own starting point, according to which a ban on publication requires
a serious violation of the right of personality in addition to recognisability, the courts,
and in particular the Federal Court of Justice, only held that the novel’s Lale character
was portrayed in a very negative light and saw this to be a violation of her right of
personality. At the same time, they assumed that not everything written about Lale in
the novel corresponded to the facts, and criticised the novel precisely for that reason.

11727

87

88

89

90

91

92

93

94



However, simply because plaintiff no. 2 is recognisable as the source of inspiration
for Lale does not mean that the novel invites the reader to ascribe all of Lale’s acts
and characteristics to plaintiff no. 2.

In this respect, the court decisions do not sufficiently take into account that the novel
must initially be regarded as a work of fiction. At the same time, it is not objectionable
that the Federal Court of Justice considers that a disclaimer at the beginning or end
of the novel stating that similarities with real people are purely coincidental and unin-
tentional is insufficient to inform the assumption that a text is fictional. Instead, such
an assumption must be evaluated on the basis of the text itself. If, according to this
evaluation, a literary text turns out to be a mere retaliation against or calumny
(Schmdahung) of another person, the right of personality may well prevail.

However, this is not the case with regard to the novel in question. It is true that Esra
is realistic literature in the sense that the novel is set at real-life locations and has
main characters with realistic features. The author most certainly plays with the over-
lap between fact and fiction. To this extent he intentionally seeks to blur boundaries.
Nonetheless, a reasonable reader will be abie to recognise that the text is not merely
a report-like account of real-life persons and events, but that there is a second level
beyond this realism. [...] More precisely, it is raising the question of blame and the
emphasis on the difficult relationship between a man and his lover's mother that indi-
cates a second level to the novel.

This holds true with regard to the novel's Lale character, because unlike the author's
portrayal of Esra, his portrayal of Lale predominantly does not stem from his own ex-
perience. Lale's biography is an extensive novel within the novel. In particular those
elements of the novel challenged by plaintiff no. 2 are clearly narrative and are told,
in part, with a certain detachment as retellings of other people’s accounts, rumours
and impressions.

The findings of the Federal Court of Justice regarding the portrayal of plaintiff no. 2
insufficiently reflect the required specifically artistic perspective: it is stated that plain-
tiff no. 2 is portrayed “as a depressed and mentally ill alcoholic” who “(appears) to
bully her daughter and family, who is domineering and cantankerous, who neglected
her children, used her prize money to prop up her bankrupt hotel, stole money from
her parents and sent the mafia after them, only fought against gold mining because
there was no gold on her own fraudulently acquired property, took out a high fire in-
surance policy before her hotel burned down, urged her daughter to have an abor-
tion, was cheated on by her first husband and beaten by her second husband, who
was also an alcoholic”. This summary by the Federal Court of Justice blends state-
ments that might even be permissible as facts in an autobiography or a critical article
on the recipient of the Right Livelihood Award with fictional elements and the court’s
own pointed interpretation. In response to the objection that some of the incriminating
passages were true, the Federal Court of Justice states that the complainant did not
provide proof for that; yet in doing so, the Court expects the artist to do something
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that, based on his own understanding of his work, he cannot do because he himself
considers the narrative to be fictional. Thus, if this approach were used, a work of art
that draws on reality would be afforded less protection than a factual account that has
not been proven frue.

It is indeed characteristic of works of literature drawing on reality that they mix real
and fictional accounts. Under these circumstances, the fundamental rights protection
of such literature would be flawed if it were sufficient to show that the source of inspi-
ration for the character in the novel was recognisable and that the character had neg-
ative fraits in order to establish a violation of the right of personality. Such an under-
standing of the right to determine the porirayal of one's person would not
accommodate freedom of the arts. Instead, it would be necessary to at least prove
that an author made it possible for the reader to regard certain parts of the account
as actual events, and that it was precisely these parts that violated the right of per-
sonality because they contained false and defamatory statements or because they
had no place in the public domain at all since they affected the core of personality.
There is no evidence for this in the challenged decisions. Instead, the decisions fail
to recognise that freedom of the arts requires an initial assumption that a text is fic-
tional.

b) By contrast, to the extent that the challenged decisions granted the injunctive re-
lief sought by plaintiff no. 1, they are, ultimately, not constitutionally objectionable.
Unlike in the case of plaintiff no. 2, the courts did not only find that plaintiff no. 1 was
recognisable. They also established that certain accounts in the novel constituted
specific serious violations of her right of personality, and based their decision in part
on the violation of her intimate sphere and in part on the mother-daughter relationship
in view of the daughter’s life-threatening illness. Either aspect justifies the ban.

aa) As the courts correctly found, plaintiff no. 1 is not only recognisable in the nov-
el's Esra character. Her role in the novel also relates to central events which occurred
directly between her and the first-person narrator, who is easily recognisable as the
author, during their relationship. As the courts correctly found, her intimate relation-
ship with the author, her marriage, her daughter’s illness and her new relationship
were more or less directly based on reality so that — unlike in the case of plaintiff no.
2 — the novel does not invite the readers to infer that these events should be regarded
as fiction, given that the novel is written from the perspective of a first-person narrator
presenting his own experiences.

bb) The right of personality of plaintiff no. 1 is affected in a particularly serious man-
ner precisely because of the realistic and detailed account of events stemming from
the author's immediate experience. In particular, this concerns the exact account of
some of the most intimate details of a woman who is clearly recognisable as an actu-
al intimate partner of the author. This amounts to a violation of her intimate sphere
and is thus a violation of a dimension of the right of personality belonging to its hu-
man dignity core (cf. BVerfGE 109, 279 <313>). in respect of this subject, neither she
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nor the author can provide evidence of the truth, nor would it be reasonable (zumut-
bar) to ask them to do so. Since the protection of the intimate sphere is of exception-
al significance, plaintiff no. 1, who is clearly recognisable as Esra, does not have to
bear readers asking themselves the obvious question whether the events reported in
the novel really happened. Therefore, when the freedom of the arts of the publish-
ing house that lodged the constitutional compiaint is balanced against plaintiff no. 1's
right of personality, the latter prevails (cf. also BVerfGE 75, 369 <380>).

cc) In addition, the account of the daughter’s life-threatening illness also amounts to
a serious violation of the right of personality of plaintiff no. 1. The daughter is also
clearly identifiable to her social environment, for example to her classmates. In view
of the special protection afforded children and the mother-child relationship (cf. BVer-
fGE 101, 361 <385 and 386>), the depiction of the iliness and its effect on the moth-
er-child relationship, with two clearly identifiable persons, does not belong in the pub-
lic domain, as the Regional Court correctly found.

c) To the extent that the decisions granted the injunctive relief sought by plaintiff no.
1., they reasonably imposed a total ban on the novel. It is not objectionable under
constitutional law that the courts, in the operative part of their judgments or in their
reasons, did not limit the ban to those parts of the novel which specifically gave rise
to the unjustified violation of the right of personality. In this respect, the Federal Court
of Justice referred to an older decision (BGH, Judgment of 3 June 1975 - VI ZR 123/
74 -, NJW 1975, p. 1882 <1884 and 1885>) and put forward its corresponding view
that a total ban is not disproportionate if the challenged parts of the text are significant
for the overall design of the work and for understanding its aim, which is also not ob-
jectionable under constitutional law. It is not for the courts to delete or modify certain
parts of a novel so as to eliminate the violation of the right of personality, given that
there are many possible ways to make such changes and the essence of the novel
would be altered considerably through such interventions. However, freedom of the
arts requires that the identification of the violation of the right of personality be so
specific that the author and the publishing house are able to infer how they could
remedy the shortcomings. This requirement was met with regard to plaintiff no. 1.

The above considerations show that the complainant and the author must be given
the opportunity to find a solution that is in line with the Constitution by publishing a
version of the novel which does not violate the right of personality of plaintiff no. 1.
This could be achieved by making changes that reduce the identifiability of plaintiff
no. 1 or by removing paris of the novel that violate her right of personality. Given that
the degree to which an author creates an aesthetic reality and the intensity of the vi-
olation of the right of personality are interrelated, such changes do not mean that
sexual matters become taboo, since the author can still depict intimate relations if
they do not invite the reader to infer that such depictions refer to certain persons.
Such changes also do not entail a prohibition on the use of biographical material such
as in the work [by Goethe] The Sorrows of Young Werther (Die Leiden des jungen
Werther), which is mentioned in one of the dissenting opinions. The author and pub-
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lisher must accept that, as a consequence of a violation of plaintiff no. 1's right of
personality which she was entitled to defend, the legal dispute surrounding the novel
has made it harder, at least for the time being, to reduce the identifiability [of the real
persons who inspired the characters].

No other violations of constitutional law are ascertainable. Contrary to the com- 106
plainant’s view, the challenged decisions violate neither the prohibition of arbitrari-
ness (Art. 3(1) of the Basic Law) nor the right to be heard (Art. 103(1) of the Basic
Law).

Iv.

With regard to plaintiff no. 2, the challenged decisions are based on the constitu- 107
tional shortcomings outlined above. It cannot be ruled out that the courts would have
decided differently if they had taken into account the constitutional requirements set
out above, and in particular the required specifically artistic perspective. The matter
is remanded to the Federal Court of Justice pursuant to § 95(2) of the Federal Con-
stitutional Court Act.

V.
[...] 108
The decision was taken with 5:3 votes. 109
Papier Steiner Hohmann-Dennhardt
Hoffmann-Riem Bryde Gaier
Eichberger Schluckebier

15/27



ayUfeinnisuasailiaduvesinadgsssuynuiaviiusasisaigwesuil
o aa o o w e
A1UINEN 1 BVR 3262/07 a31U¥ mo NINAIAN bedse (A.F. boor)

= 3 P d A .
ﬂimﬂ"li‘W']NQUQ“iiuﬂﬂquﬂﬁﬁﬂaUﬂ'ﬁa']“qﬁtlagl.ﬂia\‘iﬂﬂ

welliing I5giinana

HEeNIINessEeTTUYasnUsEIWA
o. Unagduvienn

iinnIL o vesnaigsTIYUtavius Tdidedamfomninessossuyguesussunvy
uazdrwasialfiseAldudeundygivesnguneuguyviveaassuniu-lofnnunuin (Land of
Baden-Wiirttemberg) uagusnjaiuesau (Berlin) Tasafnddunugwilifunsiusewmiuns
oo 133AIN VaINYUINBAUFIU (Grundgesetz - GG) AlRn1sSUsBAAT AW luNSUsENOUTH
(occupational freedom) TR e 155U AWN15UTR NS Tumsdudwas (the right
of ownership)

masgsTTuyaiasanudniui windedRvygh (Uuﬁ’uﬁmﬂmmsﬁmsmwamiﬂizLﬁu
wazn1seenuuy) fadulamuuwanilinisduesesmsliguyniluiuennsfiasussquadunnily
nsAuATaNgIANTasU s Tulasaunaiues nlunisszneverdneesdusznaunisiuemns
fosniilumsvuguyviazieeeniuvluwnmeiimunsonseuaauituamislungueng 4 fae
Fslunsdid Aa Semsaadniliuimsienedosiumiiy Wedunsmindodiffans
nsznumasegRaiei o sTIadndna T femnl ngraneditvusdesniulunisiugy
ydfnaniafunsfenuftadiemndunsufiaitiviniesty Tunsdvesiosguyvadldsu

sunenungvuelunsiivasiuewns usgniulunsduoialfion dniu undygRvesTiydgh

= o = = ‘ v wn @ am a1 W o
vuguyvivemaizundu-Gaiminauuin wazuntygfvessginaiinauedduindensiugy

&

d <= aJ ! ﬂ. 4:; ¥
YN RUARNDUINTT elo ITTANRIN UTENaUUIRTT o 153A%LN waang%maﬁugm

i, #5UtaI993
4 v [ wr AI 'y
walumsnuasewszrvu nslawgidnuasionry mndunsievesnisguynilagldlagu
. . =] o o e » = = » (% = - JE.3 <
(passive smoking) 30 “ATuywsHiodes” (- WnAulaeguua) uasguniu-Gasmnuuusn (Land of
= v o o era W < . 5
Baden-Wirttemberg) Fldiinsns1SgUnyaiiviuguyvs (the Non-Smoking Act) Tneiiunisdy
flvifinsguynluaniuiiatsisnedn q saufsaniuusznaun1semnsuasia3osdy (eating and
Y r . = = e i Y Lo o o = 7
drinking establishments) sufl 4R dlAL5A (discotheques) HUAWATUR & BamAU oedo §alunindu
= 4 w ot 124 o P 3
Husznaunisemsiasiaseshudaldsueynyintianusadnmisanuiuendinluaniudszaounis

welddwmiuduiesguynild uwinssiudeaniiudinanidldvwnldvedusunsdlvesdaliion

" fenileaminsodudunoaviBunuesifiodeli
https://www.bundesverfassungsgericht.de/SharedDecs/Pressemitteilungen/EN/2008/bvg08-078.hitml

26



®

o & w ol of

Wy HUszneumMsannsuazLas os uus afalAee Quunansal) §edivdiAezdaalnissusasin

Y

= o ea =
fimsufdRaungunaeilunsiuguyrinieluaniudsenaunsvosmules

L7 LY. Aty A o . N = a 17
vustiganu SpdngRvuguyniveinisueiiu (the Berlin Non-Smoking Act) §eliuald

s B

o oS df hd d = o Qra 1] ) by ot v A
Teiudlefui @ uns1AL beda (AA. boow) Allunlydilurhusafieatutuigiydfruguyvs

]

ar = & v oo v J 5 ol 24 =)
rosuaiguLAu-oTinunuin lnedgtndRdenandailiguunsluaaudssnoumsomnsuay

a o = = 2 N =l a aF ol Qe 1 o L
\ATD9AN TmheAluaT (clubs) uasRaldisa (discotheques) vmuzieanu SsUgAnindnlatygf

o

w v i o { a = o
Tosniuliaunsoguyvild lunsdanuuszneunisewnsuazinissfiuuasialMsafiougynli

Voe

& oa & L& oA L = ] él 3/ o @ o L ol g
wmzdgiliuineviniuvhiuiinsdmusanuienduielddmsuduiomguywsila

¢ = ) a YY) =

ails gFoanwA oo 1 BvR 3262/07 \ufUsznoufianisiueaiisrruadn @@ small
. =i o “l_ e = 6 an w o
single-room pub) Tuidlesyidany (Tubingen) vnueRifSosmuditadef 1 BVR 402/08 Ausznau
fansludnuagideriulungaveddu Berlin) lnsAansiuiasauwisiigndusedudnunlduims

or ] 14

| ) ot 5 it & 1 e o v o Y ov a
ENENLEHUD ‘lf\ﬂuﬂ’]%@ﬂ‘ﬂaﬁ%'ﬁadmﬁaBQiﬁqjq ﬁma’awﬂadgQUQﬁiﬂUﬁnmwﬂmQﬂm‘wt‘ll’ﬂ‘ﬁU‘im‘i

L

& 1 v -t 8 wa v = 9 o 3
Uuegiiusznnievay wo fieslalaudain Mefglydivuguyvivewasuniu-tiasmnuwusn

ol

.
e 1 v o [ at v =t

o) ot = o, 3 wa o 25 i v
wasSyunydAviuguyvsreinsiveidu dlddundugdndvuadesniuldiuianmsiuiends)
. ] ] =& ww =1 1 =t W 1 <4 1 [ 7] I a nd’fr 4:‘!’ v pa
(single-room pubs) usegsla FagTaaiud nsdiiananteinlunsdeneandduniuguinldiunis
FUTDIPNUNNTT alb.e VBINUUILNUFIU (Grundgesetz - GG) Sulluanmlunisusznavendn
(occupational freedom) 59Uf9UIMT1 ec.e N5 UTRIANS lun 5L T UL 1994 (the right of

ownership)
& vy wod 4w voada v oo w 4 o4 4
wanaINi HIpedadiudn TeuniiuniieguasUeAuldivanulsznaunisemisuaziasesiug
ad e = (<] o 1 oar 14 - e sr v an ow o a
Iinuninanuareelunisvinatemsutsiunianise easwnidudseniiuilimuddganis
1 ] Q‘J' <l u’i herd ot i = ld
anuysznaumsruaivglviniu Snvisdadudunsiesiogusmassysinvssaaiuuszneunsidy
@ - 2 o o aln . =) 4
Luuviauiedeig uasilloswnmaualunaujuf (practical reasons) faeuusgnaunisauindn

' = ! v o 13 14 o o ! 1 1] =l =
Liaunsniifesguyviwuunendls ildnsiuguyvithluguansenusamlswyudeunanas

w oo

a 1 =y = ] 4:? oot 1 a da uv
gasanulsEnauns sueatlugmsUafanisluiign venaind d¥eedadiuda Seiifadulunig

u

a s o s v AI =4 ot o 1 P i e L
UtRinenumsiuguumslasinuie @uiluguumainmmnelddmiuaaiulssnaunisaims
o A & i el a dd o = oy omwy a4 & ou g 4 a
uwazinesunlvuausaianildigiueniansduiadn) Judildlddadiu Sntsdafudad
a o o o @ a ' i . o = !
wmsnaaendu o Aslkaidunisiiaiitesnd (a less restrictive alternative) &g Rsssusie
3 = . . el t = a
Usslonivaagfguyys (the contradictory interests of smokers) Ineffilaiguyniuasdussnouiiants
[ ) o E A vl o v & W .
sRsmmuRli@auUsEneUN e WILAsIATasRN B IETmMIguuni s Rplldudnuel (sien)

o e vy & & v (=] ] =l or 1 1 o by voo v o =
unumsdimguywal vl giaaiiudn naddsnandeaibiflduinsildguyniaunsoiiez

L 13 L

v a w1 Vv e a o b B oa 1Y 1 o
andulaldinedrsuuinisluanuissneunisemsuaziaSesintiuviely ldidiuasiesnisdud
ot at d | )
fuauymivelifey

I3 oo 9

] - e L3 ar ey 1S d‘ o’ =
ludruvasfFosnuidede 1 BvR 906/08 TAlAudeigUnydfviuguyvivomaisuniu-
<

= d)

a ¢ dw 9/ 9/ e a o w P = o
doinmuuuin miagTedadudussnoufansdalfisaieygnliaunsaguyvs luaaui 1

U



a & u o w  wy o = s 0w o v o A4 = vy Al
E]ﬂVNEN‘W]NQTQQIU?’]']5‘0@L'ﬂ%auﬂﬂ'\quLﬁlﬂﬂ'Juaqﬁsvﬂ'ﬁ%‘U‘L‘l‘Vﬁﬂ?U WQﬂﬁuweﬂaﬁﬂﬁIﬁLﬁﬂ‘ﬂﬂaﬁdiaﬂu

£/ =2

rwnlvgjifissmefiannsndnassuenduesniiuiesdwiuguynild dewmgil {Fesfaufiud

o 1

b

mﬁﬁmqquﬁﬂmﬁmmﬁ"'u Wuundydadalllddnduiinssmusenisussneuerdneasny
wonvni] Tuduilifeadosfuasquamiy wiuh medurresgunmilmnsaufaunsanserinlaly
figliisn Tnennsvuguyniniuawaiagla (a voluntary ban on smoking) uasmisldssuuszune
81n1A7 WuasTs (modern ventilation systems) &n91 4350157 LT un15817adi fesnirdwiu
msfuaseguam e msdnanuiinendrudmiuduiosguyriludaliion fudu {Fasdadiui
msbuguyslaadarmdunsdasendnmsviniiuiniAuly (the prohibition of excessiveness)
nedfeadod nadeadunsfidenhilfalfisafiDnsuiamegniglngsadeioguyninendu
Ve usnannis Aseadadiuin untygdRnsmnandalumsdaseundnanuausnia (the principle
of equality) v asanifudn FUszneunsfalisalisunsufiaddesnd ewSeufioudy
fUstneumsamnsuasieesiy duumssfusznsunsensuasadssiuiimiadendmiuns
a¥aaguynELenday ‘urumﬁmﬁ'ué’%’aaé’a%iﬁﬁu'h fusgnaumsTiiuduyidsasse (party tent)
finliusnmseguesnds Alisunisenduanngunasinmsfuguynide wasilundygffiasnie
fanannduunldtiduiuguseneumsialfion fafu nsdifandnfadifuandiiufaamaids

[

TReid

1

s

8 (objective reasons) dmiunsufuRnliiananianengt? (unequal treatment)

o. vdnnaraneiieados
.0 NMINERUgIUWREIRUS eI uile
WIATY e ABLENBAAGINTING U
(@) yAPaYNAUERILAND URBNTIN MUY

WA el lFA W lunTUsEnaua N davhunisteAuTlduseny
(@) 19gasdunnAudeldnsetuaslunisidontsznovanTnuisiniintetnu naanau
o e = ' o wa = 4 o o & '
anuiivhauuazanunlnousuvesnu win1sufiRnuluandnnieindniu ervegnieldnis

muAlAevIoRILN LY

“ Basic Law for the Federal Republic of Germany

Article 3 [Equality before the law]

(1) All persons shall be equal before the law.

Article 12 [Occupational freedom]

(1) All Germans shall have the right freety to choose their occupation or profession, their ptace of
work and their place of training. The practice of an occupation or profession may be regulated by or
pursuant to a law.

Article 14 [Property - Inheritance - Expropriation]

(1) Property and the right of inheritance shall be guaranteed. Their content and limits shall be
defined by the laws.
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“ The State Non-Smoker Protection Act (LNRSchG Baden-Warttemberg) of 25 July 2007

Section 7 Smoke-free restaurants

(1) Smoking is prohibited in restaurants. Restaurants within the meaning of this Act are
establishments that serve drinks or prepared food for consumption on site, if the establishment is accessible
to everyone or certain persons and is subject to the provisions of the Restaurants Act in the version of 20
Novermber 1998 (Federal Law Gazette | p. 3419). Sentence 1 does not apply to beer, wine and festival tents,
outdoor catering and restaurants operated by the travelling trade.

{2) Notwithstanding paragraph 1, smoking is permitted in completely separate adjoining rooms
if and to the extent that these rooms are clearly marked as smoking rooms and the interests of non-smokers
are not thereby compromised. Sentence 1 does not apply to discotheques.

(3) Provisions relating to occupational health and safety remain unaffected.
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“ The Berlin law on protection against the dangers of passive smoking in public (Non-Smoker
Protection Act - NRSG) of 16 November 2007

Section 2 smoking ban

(1) Tobacco smoking shall be prohibited in accordance with paragraph 2 and Section 4 in

1% to 7" ..

8. Restaurants within the meaning of Section 3 Paragraph 7, including clubs and discotheques and

9 ..

forbidden.

(2) The smoking ban referred to in paragraph 1 shall apply in buildings and other completely
enclosed spaces.

(3)..

Section 4 Exceptions

(1to2)...

(3) Notwithstanding Section 2, paragraphs 1 and 2, the operator of a restaurant or club restaurant
in a sports facility may set up separate rooms in which smoking is permitted, provided that separate and
enclosed rooms are available for both smoking and non-smceking guests. The exceptions do not apply to
discotheques to which persons under the age of 18 have access.

@ ...

(5) Any exemptions shall ensure that health risks from passive smoking are excluded.
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Constitutional complaints in "ban on smoking" cases successful

Press Release No. 78/2008 of 30 July 2008

Judgment of 30 July 2008
1BvR 3262/07

The constitutional complaints of two publicans and a discotheque owner who objected to the provisions of the non-
smoking laws of Baden-Wiirttemberg and Berlin were successful.

Facts of tlie case:

In order to protect people, especially children and youths, from the dangers of passive smoking, the Non-Smoking Act
(Landesnichiraucherschutzgesetz) of the Land Baden-Wiirttemberg has banned smoking in a variety of public buildings,
including eating and drinking establishments and discotheques, since 1 August 2007. Nonetheless, the operator of an
eating and drinking establishment is granted the opportunity to establish separate rooms in which smoking is allowed.
This exception does not apply in the case of discotheques; to this extent the ban on smoking is without exceptions, The
operators of eating and drinking establishments or, as the case may be, discotheques are responsible for ensuring that the
ban on smoking is complied with in the establishments they operate. The Berlin Non-Smoking Act
(Nichtraucherschutzgesetz), which entered into force on 1 January 2008, contains similar provisions. It prohibits
tobacco smoking in eating and drinking establishments, including clubs and discotheques. The Berlin Non-8moking Act
provides for an exception in the case of separate rooms which are set aside in eating and drinking establishments as well
as in the case of separate rooms which are set aside in discotheques that only admit adults.

The complainant in proceedings 1 BvR 3262/07 operates a small single-room pub in Tiibingen, whilst the complainant
in proceedings 1 BVR 402/08 does the same in Berlin. Both pubs are frequented mainly by regular customers.
According to the complainants' submissions, the percentage of smokers among the patrons is approximately 70 per cent.
The complainants object that neither the Baden-Wiirttemberg Non-Smoking Act nor the Berlin Non-Smoking Act
provides exceptions for single-room pubs. They regard this as a violation of their fundamental rights under Article 12.1 of
the Basic Law (Grundgesetz - GG), which guarantees occupational freedom as well as under Article 14.1 GG, which
guarantees the right of ownership. They allege that the existing exceptions for eating and drinking establishments with
several rooms distort competition in favour of large establishments and endanger the econormnic existence of single-room
establishments. Since they cannot for practical reasons have separate smoking rooms, the ban on smoking leads in the
end to single-room establishments becoming unprofitable due to the resulting decrease in turnover and thus having to be
closed. They argue that what is in practice a complete ban on smoking, which leads in a foreseeable way to a certain
common type of eating and drinking establishment no longer being financially viable, is no longer proportionate.
Furthermore, they argue that a less restrictive alternative which does justice to the contradictory interests of smokers,
non-smokers and establishment operators would be to require eating and drinking establishments which allowed
smoking to put up a sign to that effect rather than to impose a ban on smoking. This, they say, would enable non-smokers
to decide before entering eating and drinking establishments whether they wished to expose themselves to tobacco smoke
oF not.

The complainant in proceedings 1 BVvR 906/08 directs its complaint against the Non-Smoking Act of the Land Baden-
Wiirttemberg, which bans it as a discotheque operator from allowing smoking on its premises and, in addition, excludes
it from establishing smoking rooms. The complainant argues that the space situation in its large discotheque would allow
it to separate one or more rooms as smoking areas without any problem. It is of the opinion that the complete ban on
smoking in discotheques is a disproportionate provision concerning the exercise of its occupation. As far as it is
concerned, sufficient health protection could be achieved in discotheques through a voluntary ban on smoking and the
use of modern ventilation systems. A less restrictive means of providing health protection would also be to establish
smoking rooms in discotheques. It argues that a complete ban on smoking violates in addition the prohibition of
excessiveness. In any case, it believes that it would be preferable in discotheques that only admit adults to create separate
smoking rooms. The complainant submits that in addition the provision violates the principle of equality. It argues that
discotheque operators are being treated less well in comparison with operators of eating and drinking establishments
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because the latter have the option of establishing smoking rooms. It points out that the operators of party tents in which 3 7
- dance parties are often held are exempted from the ban on smoking entirely, while particularly strict provisions apply to
discotheque operators. In its opinion there are no objective reasons for this unequal treatment.

The First Senate of the Federal Constitutional Court found that the challenged provisions had violated the complainants'
fundamental right of occupational freedom.

Admittedly, the legislature is not prevented from imposing a strict ban on smoking in eating and drinking establishments
to which there can be no exceptions. However, if it decides in favour of a concept whereby the goal of health protection is
pursued with reduced vigour and exceptions to the ban on smoking are allowed due to the occupational interests of
publicans, then these exceptions must also extend to smaller establishments which primarily serve alcoholic beverages
("corner pubs") and which are subject to an especially heavy economic burden. The Land legislatures have until 31
December 2009 to amend the law. In this connection, they may decide in favour of a strict concept of protection for non-
smokers in eating and drinking establishments which does not allow any exceptions; alternatively, they may adopt a less
strict concept of protection which does allow exceptions, but then, however, logically requires account to be taken of the
special burdens in the individual areas of the eating and drinking sector and which has to be drafted to afford equal
treatment. Due to the high significance of people's protection against the dangers of passive smoking, the challenged
provisions will remain in force until the legislature has amended the law. Thus the current provisions regarding the ban
on smoking will initially remain in force in Baden-Wiirttemberg and Berlin. In order to avoid a situation where the
operators of smaller eating and drinking establishments would suffer damage to their livelihoad, the Federal
Constitutional Court extended, however, the application of the exceptions already provided for in the non-smoking laws
by adding an exception for smaller establishments which primarily serve alcoholic beverages until the amended law takes
effect. The prerequisites for such an exception are that the establishment concerned does not offer prepared meals, does
not have space for patrons exceeding 75 square meters, does not have a separate room which is set aside and does not
admit persons under 18 years of age. In addition, the establishment must have a sign in its entrance area indicating that it
is a smokers' establishment that does not admit persons under 18 years of age.

If a non-smoking law allows the establishment of smoking rooms in eating and drinking establishments as an exception
to the ban on smoking, then the general exclusion of discotheques from this privilege is not justified. Until the law is
amended, which the legislature must do by 31 December 2009, the provision applies subject to the proviso that smoking
rooms - without dance floors - may be established in discotheques which only admit people over the age of 18.

Two judges, Judge Bryde and Judge Masing, have each attached dissenting opinions.

In essence, the decision is based on the following considerations:

1. The ban on smoking in eating and drinking establishments amounts to a serious encroachment on the publicans' free
exercise of their occupation. In view of the fact that the percentage of smokers among the adult population in Germany
amounts to 33.9 per cent, this can - depending on the type of gastronomy being offered and thus the patrons being
targeted - result in a sharp drop in turnover for the operators of eating and drinking establishments. This encroachment
is not justified in the shapes that it takes in the provisions to be evaluated here. It is true that the legislature in seeking to
protect people from danger to their health through passive smoking pursues a community interest of paramount
importance. The challenged provisions are not, however, proportionate. They burden in an unreasonable way the
operators of smaller single-room establishments which primarily serve alcoholic beverages.

1. When weighing the seriousness of the encroachment against the weight of reasons that justify it, one must respect the
lirnits of what is reasonable. In this context, due to the scope for assessment, evaluation and action accorded to the
legislature it would not be prevented from giving priority to the protection of the health of the population at large,
including that of establishment employees, over the liberty rights which would be consequently impaired, and it would
not be prevented from imposing a strict ban on smoking in eating and drinking establishments to which there can be no
exceptions. The legislatures were entitled to assume on the basis of a multitude of scientific investigations that there are
serious health risks associated with passive smoking. Since health and especially human life are among those interests
valued particularly highly, it is possible to seek to protect them with means that severely encroach on a person's
fundamental right to exercise his or her occupation. The legislature is not bound by the constitution, in view of the
occupational freedom of the operators of eating and drinking establishments, to allow exceptions to the ban on smoking
in relation to the operation of eating and drinking establishments in buildings and fully enclosed rooms.

2. However, the proportionality test leads to a different result where the issue for decision is not a strict ban on smoking,
but rather - as in the present cases - the selection of a concept whereby the goal of health protection is pursued with
reduced vigour due to the interests of publicans and smokers. Both in Baden-Wurttemberg as well as in Berlin exceptions
to the ban on smoking which are of considerable significance in practice, such as, for example, the establishment of
separate smoking rooms, are allowed. It is true that the scope for assessment, evaluation and action accorded to the

https:fiwww.bundesverfassungsgericht.de/SharedDocs/Pressemittailungen/EN/2008/bvg08-078.htrml 2/4



18/7/67 14:54 Bundesverfassungsgericht - Press - Constitutional complaints in "ban on smoking" cases successful

legislature do not prevent it from selecting a concept to protect non-smokers in eating and drinking establishments which 3 8
« is less stringent about enforcing the health protection of non-smokers when balanced against the liberty rights of
establishment operators and smokers. It must then, however, also carry through this decision consistently.

For this reason, the specific effects of the ban on smoking for smaller establishments which primarily serve alcoholic
beverages acquire greater importance in the course of the required weighing of all of the interests. The ban on smoking
results in a significantly heavier economic burden for them than for the operators of larger premises because of the high
percentage of smokers among their patrons; there is support for this in particular from the surveys presented by the
Federal Statistics Office (Statistisches Bundesamt). In the case of larger eating and drinking establishments which have
separate rooms or which can make such rooms available, the ban on smoking is only relative; the establishments’ interest
in also being able to cater for guests who smoke is satisfied, On the other hand, there is a complete ban on smoking in the
case of smaller eating and drinking establishments if separate rooms are not available, which is usually the case due to
the fact that they have less floor space. The operators of such establishments are expected to strictly comply with the ban
on smoking even if it costs them their economic existence although the Land legislature did not want to pursue the
desired health protection without restriction, but only whilst taking inte account the occupational needs of the publicans.
The dangers to health caused by passive smoking are thus given a different importance in comparison to the occupational
freedom of the publicans, In view of the retraction of the protection sought, the extent of the burden on them is no longer
in a reasonable proportion to the advantages for the public sought to be achieved by the Land legislature in relaxing the
ban on smoking. The smaller establishments which primarily serve aleoholic beverages are not of significance for
effective protection of non-smokers since the majority of their patrons are smokers. The considerable decline in turnover
following the coming into force of the bans on smoking show that such eating and drinking establishments obviously
have no success in generating a greater interest in their gastronomy on the part of their patrons who do not smoke.

I1. In addition, the constitutional complaint of the discotheque operator against the provisions of the Baden-
Wiirttemberg Non-Smoking Act is justified. It is incompatible with Article 12.1 GG in conjunction with Article 3.1 GG to
exclude discotheques that do not admit youths from the opportunity of establishing smoking rooms. The general
exclusion of discotheques from the privilege to be seen in the exclusion of separate smoking rooms from the ban on
smoking is not justified. The objectives pursued by the legislature are not of such a kind or of such a weight that they
could justify unequal legal consequences for discotheques on the one hand and other eating and drinking establishments

on the other.

Tt is true that it is not constitutionally objectionable that the Land legislature assumed that there is a particularly high
concentration of pollutants in discotheques. It can rely on relevant scientific investigations in support of this. This fact
does not, however, make it necessary to generally exclude discotheques from this exception when other eating and
drinking establishments are permitted to have smoking rooms. If smoking is only allowed in separate rooms which are
completely set aside, then the argument of the increased dangerousness of passive smoking in discotheques which relates
to the particular kind of operation vanishes. Nor can a reference to the great significance of the copycat effects and peer
pressure in the case of youths or young adults justify treating discotheques differently to other types of eating and
drinking establishments. It is sufficient for achieving the protection sought for this group of the population if the ban on
establishing smoking rooms is limited to those discotheques that admit persons under 18 years of age.

I1L. The Land legislatures have the option, in connection with the enactment of the necessary amendment, of giving
priority to the goal of protecting people's health against the dangers of passive smoking and deciding in favour of a strict
concept to protect non-smokers in eating and drinking establishments which does not allow any exceptions; alternatively,
they may adopt a less strict concept of protection which allows the interests of establishment operators and smokers
more leeway and permits exceptions to the ban on smoking, If it is decided that the protection of health will have a lower
priority, then the exceptions permitted to the ban on smoking must, however, logically also take into account the special
burdens on individual areas of the eating and drinking sector and be drafted to afford equal treatment. For this reason,
the legislature, which allows smoking in separate rooms as an exception to the ban on smoking in eating and drinking
establishments, may not lose sight in particular of the interests of smaller establishments which primarily serve alcoholic
beverages. Since the space limitations of these establishments do not usually allow for the establishment of separate
smoking areas, only exemption from the ban on smoking can be considered in their case.

Six judges concurred on the permissibility of the strict ban on smoking (I 1) and the disproportionality of the rule for
smaller establishments which primarily serve alcoholic beverages (I 2), whilst in both cases two judges dissented;

otherwise the decisions were unanimous.

Dissenting opinion of Judge Bryde

From the point of view of the legislature, the challenged provisions are based on a sound concept. There is no indication
that the Land legislatures intended to make the goal of protection of non-smokers relative so that the protection of life
and health could be weighed as one factor in relation to economic interests. The legislation sought to guarantee non-
smokers smoke-free eating and drinking establishments, i.e. at least one smoke-free main room. The intention was to
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allow exceptions to the ban on smoking only to the extent that this did not endanger the protection of non-smokers. The 3 9
» legislature may not have been entirely successful in its implementation of this, but it is a matter for its legislative
prerogative.

Dissenting opinion of Judge Masing

The challenged provisions are based on a statutory concept of an exacting but balanced protection of non-smakers, which
is in principle constitutionally sound. On the other hand, a ban on smoking in eating and drinking establishments
without exceptions would be disproportionate.

The challenged provisions are based on the principle that the protection of non-smokers should clearly be given
precedence. They set forth a duty on the part of every eating and drinking establishment to aim to cater primarily for
non-smokers and only allow the establishment of smoking rooms by way of addition. This is in principle also justified in
the case of corner pubs for the purposes of the protection of health. In the same way as there is no reason to exempt small
enterprises from conditions imposed for environmental reasons, there is no reason to generally exempt corner pubs
because they are hit particularly severely. It would be adequate constitutionally if there were hardship provisions to
soften the transition. Only to the extent that such provisions do not exist are the challenged provisions unconstitutional.
There is no need for further exceptions and they weaken the legislative concept of protection substantially.

On the other hand, a radical ban on smoking in eating and drinking establishments without any exceptions would be
unconstitutional; this did not have to be decided in the present case. Such a ban is not necessary for the protection of
non-smokers where non-smoking rooms exist; and the protection of corner pubs from the loss of patrons does not in
principle justify it. Nor does the objective of addiction prevention justify it. Admittedly, the legislature has considerable
scope for discretion. However, the legislature cannot fully ban tobacco, food or drink from the public arena by prohibiting
them at social gatherings or celebrations. This kind of uncompromising ban would be dispropertionate and would entail
a risk of paternalism.
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® The Constitution of the ltaly Republic, 1947

Article 2

The Republic recognises and guarantees the inviolable rights of the person, both as an individual
and in the sodial groups where human personality is expressed. The Republic expects that the fundamental
duties of political, economic and social solidarity be fulfilled.

Adticle 3

All citizens have equal social dignity and are equal before the law, without distinction of sex,
race, language, religion, political opinion, personal and social conditions.

It is the duty of the Republic to remove those obstacles of an economic or social nature which
constrain the freedom and equality of citizens, thereby impeding the full development of the human
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person and the effective participation of all workers in the political, economic and social organisation of
the country.

Article 32

The Republic safeguards health as a fundamental right of the individual and as a collective interest,
and guarantees free medical care to the indigent.

No one may be obliged to undergo any health treatment except under the provisions of the law.
The law may not under any circumstances violate the limits imposed by respect for the human person.

Arti 7

Legislative powers shall be vested in the State and the Regions in compliance with the Constitution
and with the constraints deriving from EU legislation and international obligations.

Etc.

¥ European Convention on Human Rights

Article 8 Right to respect for private and family life

1. Everyone has the right to respect for his private and family life, his home and his correspondence.

2. There shall be no interference by a public authority with the exercise of this right except such
as is in accordance with the law and is necessary in a democratic society in the interests of national security,
public safety or the economic well-being of the country, for the prevention of disorder or crime, for the
protection of health or morals, or for the protection of the rights and freedoms of others.
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JUDGMENT NO. 180 YEAR 2017

In this case the Court considered two referral orders challenging a law requiring
the existence of a prior modification of a person’s primary sexual characteristics in
order for that person to amend the gender attribution on his or her birth
certificate. The referring tribunal alleged that this made the exercise of a right (the
right to one’s own gender identity) contingent upon one’s submitting to invasive
and health-threatening procedures. After ruling that the question was admissible,
the Court held that it was unfounded. While the referring tribumal interpreted
prior modification to entail physical deconstruction and reconstruction of a
person’s genitalia, the Court cited a Court of Cassation decision, consistent with
the case law of the ECtHR, which concluded that acquiring a new gender identity
may come as the result of a personal process that did not entail invasive
procedures. The Constitutional Court had also ruled, in a judgment handed down
after the referral orders were submitted, that surgical intervention was not
required in order for the amendment to be made. The Court reiterated that the
constitutionally correct interpretation allowed for rejecting the requirement of a
prior surgical procedure. It also reiterated that the judicial authority must carry
out a rigorous assessment to conclude that a gender transition is both serious and
unambiguous, and corroborated by objective indicia, in order for the amendment
to be made to the public record.

[omitted]

THE CONSTITUTIONAL COURT

[omitted]

gives the following
JUDGMENT

in proceedings concerning the constitutionality of Asticle 1(1) of Law no. 164 of 14
April 1982 (Provisions on amendment of gender attribution), initiated by the Ordinary
Tribunal of Trento with two referral orders of 8 April 2015 and 28 April 2015,
registered respectively as no. 174 and 211 of the 2015 Register of Referral Orders and
published in the Official Journal of the Republic no. 37 and 42, first special series of
2015.
Considering the entries of appearance of E.R. and G.N. and the interventions of the
President of the Council of Ministers;
having heard from Judge Rapporteur Giuliano Amato at the public hearing of 20 June
2017,
having heard from counsel Massimo Luciani on behalf of E.R. and G.N. and State
Counsel [avvocato dello Stato] Gabriella Palmieri on behalf of the President of the
Council of Ministers.

[omitted]

Conclusions on points of law

1.— With two referral orders similar in their contents, the Ordinary Tribunal of Trento
has raised questions concerning the constitutionality of Article 1(1) of Law no. 164 of
14 April 1982 (Provisions on amendment of gender attribution) in reference to Articles
2, 3, 32, and 117, first paragraph, of the Constitution, this last Article in relation to
Article 8 of the European Convention for Human Rights (ECHR), signed in Rome on 4
November 1950, ratified and executed with Law no. 848 of 4 August 1955.
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The questioned provision provides that: “Amendment is made based on the final
decision of a court attributing to a person a gender different from that written on their
birth certificate, following prior modification of his or her sexual characteristics.”

In the opinion of the referring Tribunal, the challenged provision contradicts with
Articles 2 and 117, first paragraph, of the Constitution, in relation to Article 8 of the
ECHR, since requiring the modification of one’s sexual characteristics through highly
invasive surgical treatments for purposes of amending the attribution of gender in one’s
records allegedly seriously undermines the exercise of the fundamental right to one’s
own gender identity.

The referring Tribunal also alleges the violation of Articles 3 and 32 of the Constitution
for the inherent unreasonableness of making the exercise of a fundamental right, that of
sexual identity, contingent upon the requirement that the person undergo medical
treatments (surgical or hormonal) which are extremely invasive and dangerous to their
health.

1.1.—In the operative part of the first referral order (no. 174 of 2015) the Tribunal raises
the question of the constitutionality of Article 1(1) of Law no. 164 of 1982 “in the part
m which it makes the amendment of gender attribution contingent upon prior
modification of the primary sexual characteristics of the person in question, through
destructive and reconstructive surgery.”

In its following referral order, no. 211 of 2015, the Ordinary Tribunal of Trento asks
this Court to accept the question of constitutionality of the same provision “in the part in
which it makes the amendment of gender attribution contingent upon the surgical
modification of the sexual characteristics of the person in question.”

2.— In consideration of the substantial overlap of the questions raised by the referring
Tribunal, the judgments may be joined in order to be jointly addressed and decided.

3.— As a preliminary matter, the Court notes that the objection that the question of
constitutionality is inadmissible, made by the State Counsel’s Office, is unfounded.
3.1.— The State Counsel’s Office alleges that the question is inadmissible on the grounds
that the referring judge did not sufficiently explore the possibility that there is a
constitutionally acceptable interpretation of the challenged provision.

3.2.— The Ordinary Tribunal of Trento maintains, in particular, that the literal contents
of Article 1(1) of Law no. 164 of 1982 do not allow a person to amend his or her gender
aftribution in the absence of surgical modification of his or her primary sexual
characteristics, that is to say genitalia, on the basis of which a person’s sex is identified
at the time of birth.

The referring judge is aware that Article 31(4) of Decree Law no. 150 of 1 September
2011 (Supplemental provisions for the Code of Civil Procedure on the reduction and
simplification of civil fact-finding proceedings, under Article 54 of Law no. 69 of 18
June 2009) appears to qualify medical-surgical treatment as merely potential, for
purposes of amending gender attribution. Nevertheless, in the judge’s view, this does
not mean that the amendment may be made independently of an adjustment of the
primary sexual characteristics, but merely that there may be concrete cases in which
these characteristics have already been modified (for example by a surgery already
undergone abroad, or for congenital reasons).

3.3.— In this regard, it bears reiterating the holding of constitutional case law that
maintains that “[t]he possibility for a further alternative interpretation, which the lower
court did not consider it appropriate to pursue, does not have any significance for the
purposes of compliance with the rules governing proceedings before the Constitutional
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Court, as the control as to the existence and legitimacy of such an additional
interpretation is a question that relates to the merits of the dispute, and not to its
admissibility” (Judgment no. 221 of 2015, in reference to the same objection raised in
similar proceedings; finally, see also Judgments no. 42 of 2017, 240, 219, 95, and 45 of
2016, and no. 262 0f 2015),

4.— On the merits, the question of the constitutionality of Article 1{1) of Law no. 164 of
1982 is unfounded.

4.1.— The possibility that there is an interpretation of the challenged provision that
respects the constitutional values of the freedom and dignity of the human person has
been identified and validated both by the case law on legitimacy and by constitutional
case law.

This Court has long recognized that, “Law no. 164 of 1982 is situated [...] within the
stream of an evolving legal civilization, which is increasingly attentive to the values, of
freedom and dignity, of the human person, which it searches for and protects even in
minor and anomalous situations” (Judgment no. 161 of 1985).

The Court of Cassation, First Civil Section, positioned itself within this context of ideas
in its Judgment no. 15138 of 20 July 2015, in which it adopted interpretations of Article
1 of Law no. 164 of 1982 as well as of Article 3 of the same law (now merged into
Article 31(4) of d.lgs. no. 150 of 2011) that were both constitutionally oriented and in
conformity with the case law of the European Court of Human Rights (ECtHR). In that
decision, the nomophylactic Court held that, in order to obtain an amendment of gender
attribution in civil state records, it is not obligatory to have undergone surgical
procedures that destroy or modify the primary anatomical sexual characteristics,

The Court recognized that acquiring a new gender identity may come as the result of a
personal process that does not entail the need for such procedures, provided that the
serious and unambiguous nature of the chosen path and the settled nature of the final
point are the object of verification (including technical verification) by the courts.

4.2.— Most recently, in Judgment no. 221 of 2015, handed down after both referral
orders were made, this Court recognized that the challenged provision constitutes the
end point “of an evolution in cultural attitudes and the legal system towards the
recognition of the right to gender identity as a constitutive element of the right to
personal identity, which falls squarely within the scope of the fundamental rights of the
person (Article 2 of the Constitution and Article 8 ECHR).”

In light of this evolution, which is at once both cultural and legal, this Court, therefore,
stated that, in “the absence of a textual reference to the manner in which the
modification is achieved (surgery, hormones or as a result of a congenital situation), it
may be concluded that surgery, as only one of the possible techniques for modifying
sexual characteristics, is not necessary for the purposes of access to the judicial process
leading to correction in the civil registry. [...] The recourse to the surgical modification
of sexual characteristics may thus be authorised with reference to the guarantee of the
right to health, that is where this procedure has the aim of enabling the person to
achicve a stable psychological and physical equilibrium, in particular in cases in which
the discrepancy between anatomical gender and psycho-sexuality is such as to give rise
to a situation of conflict and a rejection of the person’s own anatomical morphology.
The prevalence of the protection of the health of the individual over the correspondence
between anatomical gender and a person’s gender for administrative purposes suggests
that surgery is not a prerequisite for eligibility for the correction procedure — as is
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asserted by the referring court — but is one possible means of engaging it, as its aim is to
achieve full psychological and physical well-being.”

The possibility that there is an interpretation of the challenged provision that is
compatible with constitutional values leads this Court to reject the question of
constitutionality of Article 1(1), in the part in which it makes amendment of gender
attribution contingent upon prior modification of sexual characteristics.

5.— In affirmation of the nomophylactic value of the interpretative choice carried out in
this regard by the Court of Cassation, this Cowrt must identify the solution to the
interpretative ambiguities — which are, incidentally, entirely isolated — mentioned by the
intervening private parties.

5.1.— The reaffirmed validity of this interpretation moreover excludes the foundation of
the additional hypotheses formulated only implicitly in the referral order registered as
no. 211 of the 2015 Register of Referral Orders and explicitly in the defenses of the
constituent parties.

In particular, although the arguments put forward by the referring tribunal focus
exclusively on the lack of a need for surgical procedures for purposes of amending
records, the complaint formulated in the operative part of the order focuses on the
annulment of the provision regarding the prior modifications of the sexual
characteristics of the relevant party. With this the referring tribunal appears to call for a
greater intervention than the one described in its reasoning section, in that it aims to
exclude the provision requiring said modifications, by whatever method achieved
(surgical, hormonal, or by congenital condition).

From this same viewpoint, defense counsel for the parties, in the memoranda submitted
after Judgment no. 221 of 2015, which the parties recognized as having satisfied the
previous requests for protection, asked that, in general, the parties not be submitted to
medical or psychological examinations as a part of the requisite judicial assessment
necessary to amend records, as these would be potentially invasive of privacy. The
parties argue that such assessments must focus exclusively on social manifestations of
personal identity and on the psychic, behavioral, and physical aspects that combine to
make up one’s gender identity.

5.2.—In light of the principles affirmed in Judgment no. 221 of 2015, it bears reiterating
that the constitutionally appropriate interpretation of Law no. 164 of 1982 allows for the
rejection of the requirement of a prior gender realignment surgery. Nevertheless, this in
no way implies that there is no need for a rigorous assessment — indeed, it confirms its
necessity — not only of the serious and unambiguous nature of the person’s intent, but
also that a prior, objective transition in gender identity, revealed in the path followed by
the person in question; a path that corroborates and reinforces the intent thus
manifested. Therefore, in continuity with the principles in the cited judgment, the Court
must reject the idea that merely the will-based element can take priority or exclusive
importance for purposes of making an assessment regarding the transition.

In line with the holding of the cited judgment, it must once more be observed that an
individual’s wish that the gender attributed to him or her in official records at the
moment of birth correspond to the gender that he or she subjectively perceives and lives
out undoubtedly constitutes an expression of the right to recognition of one’s gender
identity, In the system of Law no. 164 of 1982, this is achieved through a judicial
procedure that guarantees, at the same time, both the rights of the individual and the
need to have certainty in legal relationships, upon which the purpose of public records is
founded.
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The reasonable balancing point between the various necessities for guarantees was,
indeed, identified in entrusting to the judge, in the judicial evaluation of the irreducible
uniqueness of every individual, the task of ascertaining the nature and importance of the
prior modifications to a person’s sexual characteristics, which combine to determine
one’s personal and gender identity.
ON THESE GROUNDS

THE CONSTITUTIONAL COURT
having joined the judgments,
declares that the question of constitutionality of Article 1(1) of law no. 164 of 14 April
1982 (Provisions on amendment of gender attribution) raised by the Ordinary Tribunal
of Trento with the referral orders indicated in the headnote in reference to Articles 2, 3,
32, and 117, first paragraph, of the Constitution (this last provision in relation to Article
8 of the ECHR) is, for the reasons described in the reasoning section above, not
founded.
Decided in Rome, at the seat of the Constitutional Court, Palazzo della Consulta, on 20
June 2017.
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® Constitution of the Republic of Singapore 1965 (revised 2020)
Section 14 Freedom of speech, assembly and association
(1) Subject to clauses (2} and (3) —

(a) every citizen of Singapore has the right to freedom of speech and expression;

(b) all citizens of Singapore have the right to assemble peaceably and without arms; and

{c) alt citizens of Singapore have the right to form associations.

(2) Parliarment may by law impose —

(a) on the rights conferred by clause (1)a), such restrictions as it considers necessary or expedient in the
interest of the security of Singapore or any part thereof, friendly relations with other countries, public order or morality and
restrictions designed to protect the privileges of Parliament or to provide aezinst contempt of court, defamation or inciternent
to any offence;

(b) on the right conferred by clause (LXb), such restrictions as it considers necessary or expedient in the
interest of the security of Singapore or any part thereof or public order; and

(c) on the right conferred by clause (1)(c), such restrictions as it considers necessary or expedient in the
interest of the security of Singapore or any part thereof, public order or morality.

(3) Restrictions on the right to form associations conferred by clause (1)(¢) may also be imposed by any law relating
to labour or education.
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© The Public Order Act 2009 (revised 2020)

Section 7 Permit for public assembly or public possession

{2) The Commissioner may refuse to grant a permit for a proposed public assembly or public procession in
respect of which notice under section 6 has been given if the Commissioner has reasonable ground for apprehending that
the proposed public assembly or public procession may —

(a) occasion public disorder, or damage to public or private property;

{b) create a public nuisance;

{c} give rise to an obstruction in any public road;

(d} place the safety of any person in jeopardy;

(e} cause feelings of enmity, hatred, ilt will or hostility between different groups in Singapore;

(f) glorify the commission or preparation (whether in the past, in the future or generally) of acts of terrorism or
any offence or otherwise have the effect of directly or indirectly encouraging or otherwise inducing members of the public
to cornmit, prepare or instigate acts of terrorism or such an offence;

{g) be held within or enter a prohibited area, or an area to which an order or & notification under section 13
applies; or

{h) be directed towards a political end and be organised by, or involve the participation of, any of the following
persons:

(i} an entity that is not a Singapore entity;
(ii) an individuat who is not a citizen of Singapore.

Section 16 Other offences in relation to assemblies or processions

(1) Each person who organises a public assembly or public procession —

{a) in respect of which no permit has been granted under section 7 or no such permit is in force, where a permit
is required by this Act;

Etc.

Section 46 Power to exempt

The Minister may, by order in the Gazette, with or without conditions, exempt any person or class of persons, or
any assembly or procession or class of assemblies or processions, from any of the provisions of this Act.
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< Foud NYBINHVUIE the Public Order Act A8 An Act to regulate assemblies and processions in public places, to
pravide powers necessary for preserving public order and the safety of individuals at special event areas, to supplement
other laws relating to the preservation and maintenance of public order in public places.
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Case summary
CAJCRF 1/2020

Wham Kwok Han Jolovan v Public Prosecutor [2020] SGCA 111

Decision of the Court of Appeal {delivered by Judith Prakash JA):

Qutcome: The Court of Appeal holds that s 16(1){a) of the Public Order Act (Cap 257A, 2012 Rev Ed) (“the POA") is a constitutionally
valid derogation from Article 14(1) of the Constitution of the Republic of Singapore (1985 Rev Ed, 1989 Reprint) {"the Constitution”).

Background

1 The Applicant was charged and convicted on one charge under s 16(1)(a) of the POA of having organised and held a public
assembly without having obtained the permit for it that the POA required.

2 The Applicant organised an event called "Civil Disobedience and Social Movements” for the purpose of discussing what he called
“the role of civil disobedience and democracy” in effecting social change (“the Event”).

3 Three days before the Event on 23 November 2016, the Applicant was advised by a palice officer to apply for the relevant permit
under the POA to obtain permission to carry on with the Event. This was because Mr Joshua Wong (“Mr Wong”), a non-citizen of
Singapore, was planning to speak at the Event. This took the Event outside the scope of permit exemptions for public assemblies. It was
undisputed that during the event, Mr Wong did indeed deliver a speech from Hong Kong by video link.

4 In his defence to the charge under s 16{1}{a) of the POA, the Applicant argued that the requirement to obtain a permit is
uncenstitutional vis-g-vis Art 14 of the Constitution.

The court’s decision

5  Art 14 of the Constitution grants citizens of Singapore constitutional rights to freedom of speech, assembly and association, subject
to certain restrictions. The regulation of public assemblies under the POA involves two control mechanisms. The first regulates which
assemblies require a permit. The second, where a permit is required, regulates the grounds for refusing to grant such a permit (at [13]-
(18]

6  As a starting point, permits are required for public assemblies unless they are exempted by the Minister under s 46 of the POA.
These include sporting events, celebration of certain festivals, charitable events and some election events. Indoor public assemblies
organised by and only involving Singapore citizens are generally exempt from the permit requirement. In this case, a permit was
required asMr Wong, a non-Singaporean, had been asked to speak at (and did speak at) the Event (at [171-[19]).

7 Art 14 rights are not unlimited. These rights are expressly made subject to the limitations that Parliament may impose on them
pursuant to the powers granted to it by Art 14(2). In determining whether any legislation passed by Parliament to limit any of the Art 14
freedoms improperly derogates from any of those freedoms, a close examination must be made of the purpose and language of such
legislation (at [20] and [21]).

8  Despite the broad language used in Art 14(2){b), this does not prescribe a wholly subjective approach in that any law that
Parliament passes which restricts the right of peaceable assembly is deemed valid. A subjective approach would be inconsistent with
earlier decisions of the Court of Appeal {for example, Tan Seet Eng v Attorney-General and another matter [2016] 1 SLR 779). The key
question is whether the derogation is objectively something that Parliament thought was necessary or expedient in the interests of
public order and whether Parliament could have objectively arrived at this conclusion (at [21]-{241).

9  There is no presumption of legislative constitutionality. In the analysis of the constitutionality of any law, the court must bear in
mind the following principles {at [24]-[28]):

a. Each branch of Government has its own role and space. The separation of powers is part of the basic structure of the
Westminster constitutional model.

b. The Constitution both confers a constitutional right and permits that right to be derogated from for the purposes listed under
Art 14{2)(b}. It is unequivocally for the judiciary to determine whether that derogation falls within the relevant purpose.

10 A three-step framework must be applied in determining whether a law impermissibly derogates from Art 14 of the Constitution.
First, it must be assessed whether the legislation restricts the constitutional right in the first place. Second, if the legislation is found to
restrict the Art 14 right, it must be determined whether the restriction is one which Parliament considered "necessary or expedient” in
the interests of one of the enumerated purposes under Art 14(2)(5) of the Constitution. Third, the court must analyse whether,



objectively, the derogation from or restriction of the constitutional right falls within the relevant and permitted purpose for which, under
the Constitution, Parliament may derogate from that right, In the final analysis, it is imperative to appreciate that a balance must be
found between the competing interests at stake (at [29]-[33]).

11 Inthe present case, s 16(1}(a) of the POA imposes a "restriction” on one’s rights to assemble peaceably. It does not go beyond a
mere “restriction” as the right to assemble peaceably is still exercisable with the permission of the Commissioner (at [35]-{37]).

12  The purpose of the POA is shown in its name and its long title, The general purpose of the POA was also explained by the Minister
during the Parliamentary debates when the POA was passed, Parliament had enacted the permit regime under the POA to prevent
public disorder and to fine-tune matters that could impact public order (at [38]-[40]}.

13 Upoen receiving an application for a permit, the Commissioner must exercise his discretion to either grant or refuse to grant a
permit for the proposed public assembly. In doing so, he must have regard to s 7(2) of the POA. Most of the grounds under s 7(2)
expressly pertain to considerations of public order. This provision achieves a careful balance between the constitutional right to
peaceably assemble and the delineation of the restriction imposed on that right (at (44]-[49)).

14 Parliament cannot be expected to anticipate ail the different circumstances that may be relevant or may arise at any given time in
relation to decisions as to whether a public assembly ought to be allowed to proceed, It is legitimate and in the interests of society for a
permit scheme to operate as this would assure the best prospects of preventing disorder as opposed to attempting to stop disorder
which has already taken place. In line with the observations made by Miabhoy J in Indulal K Yagnik v State of Gujarat and Ors AIR 1963
Guj 259, it is entirely appropriate for Parliament to confer the licensing discretion on a public authority (in this case, the Commissioner)
{at [50]-[52]).

15  The Applicant was wrong to suggest that he had no real or effective remedy against any decision which had been made by the
Commissioner in bad faith, If the permit had been refused, the Applicant could have appealed that decision to the Minister. If the
Minister also acted in bad faith, the Applicant could have made an application for judicial review (at [55]-{56)). In this case, since the
Applicant never applied for a permit, no decision on his application was ever made. No question of remedies arose at all in the
Applicant's situation.

This summary is provided to assist in the understanding of the Court’s grounds of decision. It is not intended to be a substitute for the
reasons of the Court. All numbers in bold font and square brackels refer to the corresponding paragraph numbers in the Court's

grounds of decision.
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