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Abstract

The research on “the Principle on the Independence of the
Constitutional Court: a comparative study with other countries” seeks
to investigate the concept and universal theory of “principle on the
independence of the judiciary” and its key components. The research
demonstrates the evolution of the “principle on the independence
of the judiciary” under Thai constitutional law and compares it to the
principle of independence of the Constitutional Court and other courts
in Thai judicial system. The purposes of this study are to compare the
“principle of independence” of the Thai Constitutional Court to that of
foreign Constitutional Courts or equivalent foreign organizations, and to
generate legal development and improvement guidelines or concrete
administrative measures to be consistent with the guarantee of
independence in the Constitutional Court’s performance in accordance
with the purpose of the Constitution of the Kingdom of Thailand.

According to the research, the discretionary power of the Thai
Constitutional Court and its foreign counterparts shall not be affected
by other factors under the “independence principle.” A conceptual
study of the Thai Constitutional Court’s independence in comparison to
the Austrian, German, and French Constitutional Courts discovered two
significant independent factors. Firstly, theoretical independence: the
Constitutional Court is free to perform its duties without interference
from the legislative, administrative, or judicial branches. Furthermore,
the Constitutional Court must have organizational freedom in
recruiting and appointing judges. Lastly, individual independence:

The Constitutional Court must have freedom in position allocation,



freedom in performing its duties, and freedom in withdrawing and
replacing. These results can also be used to develop or modify relevant
laws, including concrete administrative measures, to ensure that
the Constitutional Court’s performance is consistent with the Thai

Constitution’s purpose and intention.
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38n153%0 (Methodology) Tithuldlunnsanwadsed AAnwlamvuassideu
WMTINY ¥i38NTUIUMTITITBAUAN (Qualitative research) EfnwY)
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3.1.1 M5BTeLBNET
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Fn1933uidaenans (documentary research) tu Tnewdossiu yefials
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B398 (methodology) daudameu uazidanhslnefidunsdunsal
fnsinandmsidfcans Sgeand SguszamauraniviediBormgluau
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feyanauszanil Boni “Glifoyadidy” Sudunadonnguiogaiigive
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mafunuradeyaadsd fifeliuvvaeuaulunafununudeya
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1) Anwenansuazsideiiiedos

2) fmuadszdulunisaeuany

3) MuuAFULUUAOUN

4) a%ﬁqquaaummmﬂﬁmﬁmngﬂquﬁﬂmmﬁ'ﬁmum

5) wuuaounwiiaiaty tlUlfivinyfiansanamsseunugnies

293Lilonn (Content Validity)

3.4 \A3esilonside

wpafleflflunsfivsuradeyanded TWnsdunwaiuuudlassai
Wuwwudunwallaglimanmiloutunnau wasnsinwaindeyaniiiiudin
Budalnerdu (Unobtrusive Research) Insdnvausdoyaililunisfnuindad
wiseenifu 2 dau el

1) doyavgugdl usiusudeyalneidnisdunivaluuuiilasadn
wsan1sdunwaliuuilunienis (Structured Interview or Formal Interview)
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a1sauna waznIzuIunIrsesumslunsiivsiusdeya tnenisiiu
Turndeyannuuudunvaliazaumnngs lnenszuiunsiiununiudeya
Aanan 1 JuNIEuIUNMSAUTIUTINTBYANILILINNYBINTEUINITNTITY
Bennnmduilansyddylasagy Keluil

1) WogAseldarsuvudunival uashnsmaaeuuuudunivaliade
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e Caprice L. Roberts, <The Fox Guarding the Henhouse? : Recusal and the Procedural Void
in the Court of Last Resort,= Rutgers Law Review, 57 Rutgers L. Rev. 107, p. 134 (Fall 2004).
F19daly 0175 nwuedl, “vdnanudunansvesda,” Gnetinusumdndin Auslfmans
UNINYALFITUAERS, 2551), Ui, 10

% Thomas McKevitt, <The Rule of Necessity: Is Judicial Non-Disqualification Really

Necessary?= Hofstra Law Review, 24 Hofstra L. Rev .817, p. 818 (Spring 1996). #1sfislu

a5 Wnwydl, “udnanudunansvesena,” GrenfinusunUudin ausliieans uninendy

§55UFNENS, 2551), WL 10

219 inwedl, “udnanudunansvesena,” GrenfinusumUngin auslReans 1ninendy

§55UANARS, 2551), TN 10
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vosUsErruLazvamssanadio fvdu nelisuamunalndinanfmans
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Uszdulneuuusgant™ Tnemusgsssuygyurisaisisusyieasdiunie
ﬂgwmwﬁugm (The Basic Law of the Federal Republic of Germany %58
Grundgestz-GG ) 11051 20 (1) GG iﬁ'ﬁmuwﬁﬂmiv‘iyugmﬁmﬁums
JnoeAnsvessy Inefunlilssmawesduduamiudassusgusssulne
waztudenusy uazdydRlieuavessgnanussanvy Ineussamuldsnuns

% wWSeuieu Finck, Danielle E, Judicial Review: The United States Supreme Court Vesus

The German Constitutional Court, 20 B.C.Int’I&Comp.L.Rev.123, 1997, http//:lawdidi-
talcommons. be.edu/iclr/vol20/iss1/5, p.137.

 dinauma’gsssuya, madgsssuyiuiunanuszusulaeiiundssmuedld (Sustainable
Democracy). N34y : dinauAIaIgeTIuyey, 2563.

% Wikipedia, “Politics of Germany,” Accessed June 2, 2017, From https://enWikipedia.
org/wiki/Politice_of _Germany.
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U533a AaAgluf, “unumeasgessuynyivdinueesiiu: Mﬁﬂﬁugmmﬁgﬁiiugigﬁﬁsnﬁu
BIANINAINTUAEAATETTUYRLNEVUSTaEeTTY,” tanansUsenaunsduLwl, Jalay
anduuloviedny Tagnisaduayurewads Asusn 81w swiuaueiimans
AU UNIRAILUSINTANERS NFUVNUMUAS, 2555: Wi 1.

nuade Shuan1ed, “mmitﬂy@aé’ulﬁsnﬁmz‘uuﬂg*mmeJLLazﬁz‘UUma%wﬁzmmawﬁué
a1s1susgiesdy,” Tumisde siwunanululentaasusey 60 U as.U3A nwunsng,
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0 Wikipedia, “Judiciary of Germany,” Accessed June 2, 2017, From https://enWikipedia.
org/wiki/ Judiciary_of Germany.

q3ans uadilsaui, “anundudaszvesfininwiauning 97 maaﬂgwmmﬁuugm,”
unUuding, 1au 60, AU 2, U 39.
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714 5 s9uUiina1aun enasgessuynianiusduismatudiuwasaagdlus

2904 v o wa 1w o ' o o )
iiUmmm??ﬂiEJﬁ’laigﬁiiMHmLLMﬁﬁMW‘uﬁ(ﬁWS'ﬁﬂﬁgLﬂE]illu 11791 1 139A 3.

29 Wikipedia, “Judiciary of Germany,” Accessed June 2, 2017, From https://enWikipedia.
org/wiki/Judiciary_of _Germany.
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3
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*' Kahn-Freund, Levy and Rudden, A source-book on French Law: system, methods,

outlines of contract, 2d ed. (Oxford: The Clarendon Press, 1979), p. 145.
* The Judiciary in France,” Accessed June 2, 2017, From http//www.justice.gouv.Fr/art
pix/2 plaquette justiceenFrance angl. Pdf. p. 25.
3%y 35udn135a), MmaunAses: TeswiUsoudieu Tasiadne shunantfiuasnsusms
nuyAraiuAaUNATRIdINgY dYuea wavieasdy, (nyanmavuas: 1RsIy, 2542),
U 209.

The Judiciary in France,” Accessed June 2, 2017, From http//www.justice.gouv.Fr/art_

333

334
pix/2 plaquette_justiceenFrance angl. Pdf. p. 27.

35y Afinnassa, Beadeany, L. 209.

“The Judiciary in France,” Accessed June 2, 2017, From http//www.justice.gouv.Fr/art_
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0 aguunefioanidleTun 7 wgednieu 1958, 813ty Juzwed T3RAMws, “szuunsliunds

AAINNIANASEE TR NSEET I YT we AN dNsIne e, 2540, " Gnenlinusundudia
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