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“ Constitution of India

Article 14 The State shall not deny to any person equality before the law or the equal protection of
the laws within the territory of India

Article 15 (1) The State shall not discriminate against any citizen on grounds only of religion, race,
caste, sex, place of birth or any of them.
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(2) Nothing in this article or in clause (2) of article 29 shall prevent the State from making
any special provision for the advancement of any socially and educationally backward classes of citizens or
for the Scheduled Castes and the Scheduled Tribes.

Article 16 (1) There shall be equality of opportunity for all citizens in matters relating to employment
or appointment to any office under the State.

(2) No citizen shall, on grounds only of religion, race, caste, sex, descent, place of birth,
residence or any of them, be ineligible for, or discriminated against in respect of, any employment or office
under the State.

Article 19 (1) All citizens shall have the right—

(a) to freedom of speech and expression.

Article 21 No person shall be deprived of his life or personal liberty except according to procedure
established by law.

® The Indian Penal Code 1860

Section 377 Unnatural offences. —Whoever voluntarily has carnal intercourse against the order of
nature with any man, woman or animal, shall be punished with imprisonment for life or with imprisonment of
either description for a term which may extend to ten years, and shall also be liable to fine.
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" International Covenant on Civil and Political Rights (ICCPR)

Article 6 (1) Every human being has the inherent right to life. This right shall be protected by law. No
one shall be arbitrarily deprived of his life.

Article 7 No one shall be subjected to torture or to cruel, inhuman or degrading treatment or
punishment. In particular, no one shall be subjected without his free consent to medical or scientific
experimentation.

Article 16 Everyone shall have the right to recognition everywhere as a person before the law.

Article 17 (1) No one shall be subjected to arbitrary or unlawful interference with his privacy, family,
home or correspondence, nor to unlawful attacks on his honor and reputation.

Article 18 (1) Everyone shall have the right to freedom of thought, conscience and religion. This right
shall include freedom to have or to adopt a religion or belief of his choice, and freedom, either individually or
in community with others and in public or private, to manifest his religion or belief in worship, observance,
practice and teaching.

Article 19 (1) Everyone shall have the right to hold opinions without interference.

Article 26 All persons are equal before the law and are entitled without any discrimination to the
equal protection of the law. In this respect, the law shall prohibit any discrimination and guarantee to all
persons equal and effective protection against discrimination on any ground such as race, colour, sex,

language, religion, political or other opinion, national or social origin, property, birth or other status.
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* Universal Declaration of Human Rights

Article 2 Everyone is entitled to all the rights and freedoms set forth in this Declaration, without
distinction of any kind, such as race, color, sex, language, religion, political or other opinion, national or social
origin, property, birth or other status. Furthermore, no distinction shall be made on the basis of the political,
jurisdictional or international status of the country or territory to which a person belongs, whether it be
independent, trust, non-self-governing or under any other limitation of sovereignty.

Article 3 Everyone has the right to life, liberty and the security of person.

Article 5 No one shall be subjected to torture or to cruel, inhuman or degrading treatment or
punishment.

Article 6 Everyone has the right to recognition everywhere as a person before the law.

Article 7 All are equal before the law and are entitled without any discrimination to equal protection
of the law. All are entitled to equal protection against any discrimination in violation of this Declaration and
against any incitement to such discrimination.

Article 19 Everyone has the right to freedom of opinion and expression; this right includes freedom
to hold opinions without interference and to seek, receive and impart information and ideas through any
media and regardless of frontiers.

Article 23 (1) Everyone has the right to work, to free choice of employment, to just and favorable
conditions of work and to protection against unemployment.

(2) Everyone, without any discrimination, has the right to equal pay for equal work.

(3) Everyone who works has the right to just and favorable remuneration ensuring for
himself and his family an existence worthy of human dignity, and supplemented, if necessary, by other means
of social protection.

(4) Everyone has the right to form and to join trade unions for the protection of his

interests.
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€ Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment
Article 2 (1) Each State Party shall take effective legislative, administrative, judicial or other measures
to prevent acts of torture in any territory under its jurisdiction.
(2) No exceptional circumstances whatsoever, whether a state of war or a threat of war,
internal political instability or any other public emergency, may be invoked as a justification of torture,
(3) An order from a superior officer or a public authority may not be invoked as
a justification of torture.
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° The Yogyakarta Principles
inci ; < ; £ Ri

All human beings are born free and equal in dignity and rights. Human beings of all sexual orientations
and gender identities are entitled to the full enjoyment of all human rights.

Principle 2 The Rieht to Equalit | N lisiiiinas

Everyone is entitled to enjoy all human rights without discrimination on the basis of sexual orientation
or gender identity. Everyone is entitled to equality before the law and the equal protection of the law without
any such discrimination whether or not the enjoyment of another human right is also affected. The law shall
prohibit any such discrimination and guarantee to all persons equal and effective protection against any such
discrimination.

Discrimination on the basis of sexual orientation or gender identity includes any distinction, exclusion,
restriction or preference based on sexual orientation or gender identity which has the purpose or effect of
nullifying or impairing equality before the law or the equal protection of the law, or the recognition,
enjoyment or exercise, on an equal basis, of all human rights and fundamental freedoms. Discrimination
based on sexual orientation or gender identity may be, and commonly is, compounded by discrimination on
other grounds including gender, race, age, religion, disability, health and economic status.

Princi i

Everyone has the right to recognition everywhere as a person before the law. Persons of diverse
sexual orientations and gender identities shall enjoy legal capacity in all aspects of life. Each person’s self-
defined sexual orientation and gender identity is integral to their personality and is one of the most basic
aspects of self-determination, dignity and freedom. No one shall be forced to undergo medical procedures,
including sex reassignment surgery, sterilization or hormonal therapy, as a requirement for legal recognition of
their gender identity. No status, such as marriage or parenthood, may be invoked as such to prevent the legal
recognition of a person’s gender identity. No one shall be subjected to pressure to conceal, suppress or deny

their sexual orientation or gender identity.

Principle 4 The Right to Life
Everyone has the right to life. No one shall be arbitrarily deprived of life, including by reference to

considerations of sexual orientation or gender identity. The death penalty shall not be imposed on any person
on the basis of consensual sexual activity among persons who are over the age of consent or on the basis of
sexual orientation or gender identity.
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Principle 6 The Right to Pri

Everyone, regardless of sexual orientation or gender identity, is entitled to the enjoyment of privacy
without arbitrary or unlawful interference, including with regard to their family, home or correspondence as
well as to protection from unlawful attacks on their honour and reputation. The right to privacy ordinarily
includes the choice to disclose or not to disclose information relating to one’s sexual orientation or gender
identity, as well as decisions and choices regarding both one’s own body and consensual sexual and other
relations with others.

Principle 9 The Right to Treatment with Humanity while in Detention

Everyone deprived of liberty shall be treated with humanity and with respect for the inherent dignity

of the human person. Sexual orientation and gender identity are integral to each person’s dignity.

Principle 18 P ion fi Medical At

No person may be forced to undergo any form of medical or psychological treatment, procedure,
testing, or be confined to a medical facility, based on sexual orientation or gender identity. Notwithstanding
any classifications to the contrary, a person’s sexual orientation and gender identity are not, in and of

themselves, medical conditions and are not to be treated, cured or suppressed.
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REPORTABLE

IN THE SUPREME COURT OF INDIA
CIVIL ORIGINAL JURISDICTION
WRIT PETITION (CIVIL) NO.400 OF 2012
National Legal Services Authority
Petitioner
Versus

Union of India and others
Respondents

WITH

WRIT PETITION (CIVIL) NO.604 OF 2013

JUDGMENT

K.S. Radhakrishnan, ].

1. Seldom, our society realizes or cares to realize the

trauma, agony and pain which the members of
Transgender community undergo, nor appreciates the

innate feelings of the members of the Transgender
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community, especially of those whose mind and body
disown their biological sex. Our society often ridicules and
abuses the Transgender community and in public places
like railway stations, bus stands, schools, workplaces,
malls, theatres, hospitals, they are sidelined and treated
as untouc'hables, forgetting the fact that the moral failure
lies in the society’s unwillingness to contain or embrace
different gender identities and expressions, a mindset

‘which we have to change.

2. We are, in this case, concerned with the grievances
of the members of Transg_ender Community (for short ‘TG
community’) who seek a?legal declaration of their gender
identity than the one assigned to them, male or female, at
the time of birth and their prayer is that non-recognition of
their gender identity violates Articles 14 and 21 of the
Constitution of India. Hijras/Eunuchs, who also fall in that
group, claim legal status as a third gender with all legal

and constitutional protection.

3. The National Legal Services Authority, constituted

under the Legal Services Authority Act, 1997, to provide

Page 2
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free legal services to the weaker and other marginalized
sections of the society, has come forward to advocate
their cause, by filing Writ Petition No. 400 of 2012.
Poojaya Mata Nasib Kaur Ji Women Welfare Society, a
registered association, has also preferred Writ Petition No.
604 of 2013, seeking similar reliefs in respect of Kinnar

community, a TG community.

4. Laxmi Narayan Tripathy, claimed to be a Hijra, has
also got impleaded so as to effectively put across the
cause of the members of the transgender community and
Tripathy’s life experiences also for recognition of their
identity as a third gender, over and above male and
female. Tripathy says that non-recognition of the identity
of Hijras, a TG community, as a third gender, denies them
the right of equality before the law and equal protection of
law guaranteed under Article 14 of the Constitution and
violates the rights guaranteed to them under Article 21 of

the Constitution of India.

5. Shri Raju Ramachandran, learned senior counsel

appearing for the petitioner - the National Legal Services

Page 3
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Authority, highlighted the traumatic experiences faced by
the members of the TG community and submitted that
every person of that community has a legal right to decide
their sex orientation _a_nd to espouse and determine their
identity. Learned senior counsel has submitted that since
the TGs are neither treated as male or female, nor given
the status of a third gender, they are being deprived of
many of the rights and"pff'ivileges which other persons
énjoy as citizens of this:-__country. TGs are deprived of
social and cultural pa_rticipation and hence restricted
access to education, heal__th care and public places which
deprives them of the Cor'\istitutipnal guarantee of equality
before law and equal protection of laws. Further, it was
also pointed out that the community also faces
discrimination tc; contest é.lection, right to vote,
employment, to get licences etc. and, in effect, treated as
an outcast and untouchable. Learned senior counsel also
submitted that the State cannot discriminate them on the
ground of gender, violating Articles 14 to 16 and 21 of the

Constitution of India.

Page 4
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6. Shri Anand Grover, learned senior counsel appearing
for the Intervener, traced the historical background of the
third gender identity in India and the position accorded to
them in the Hindu Mythology, Vedic and Puranic
literatures, and the prominent role played' by them in the
royal courts of the Islamic world etc. Reference was also
made to the repealed Criminal Tribes Act, 1871 and
explained the inhuman manner by which they were
treated at the time of the British Colonial rule. Learned
senior counsel also submitted that various International
Forums and U.N. Bodies have recognized their gender
identity and referred to the Yogyakarta Principles and
pointed out that those principles have been recognized by
various countries around the world. Reference was also
made to few legislations giving recognition to the trans-
sexual persons in other countries. Learned senior counsel
also submitted that non-recognition of gender identity of
the transgender community violates the fundamental
rights guaranteed to them, who are citizens of this

country.
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7. Shri T. Srinivasa Murthy, learned counsel appearing
in ILA. No. 2 of 2013, submitted that transgender persons
have to be declared as a socially and educationally
backward cIassessz of citizens and must be accorded all
benefits avallable to that class of persons WhICh are being
extended to male and female genders. Learned counsel
also submitted that the nght to choose one’s gender
|dent|ty is integral to the rlght to lead a life with dignity,
which is undoubtedly guaranteed by Article 21 of the
Constltutlon of Indla._;.r._. Learned counsel, therefore
submitted that, subject to such
rules/regulatlons/protocols transgender persons may be
afforded the right of choice to determine whether to opt

for male, female or transgender classification.

8. Shri Sanjeev Bhatnagar, Iearned counsel appearing
for the petitioner in Writ Petition No0.604 of 2013,
highlighted the cause of the Kinnar community and
submitted that they are the most deprived group of

transgenders and calls for constitutional as well as legal

protection for their identity and for other socio-economic

Page 6
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benefits, which are otherwise extended to the members of

the male and female genders in the community.

9. Shri Rakesh K. Khanna, learned Additional Solicitor
General, appearing for the Union of India, submitted that
the problems highlighted by the transgender community is
a sensitive human issue, which calls for serious attention.
Learned ASG pointed out that, under the aegis of the
Ministry of Social Justice and Empowerment (for short
“MOSJE”), a Committee, called “Expert Committee on
Issues relating to Transgender”, has been constituted to
conduct an in-depth study of the problems relating to
transgender persons to make appropriate
recommendations to MOSJE. Shri Khanna also submitted
that due representation would also be given to the
applicants, appeared before this Court in the Committee,

so that their views also could be heard.

10. We also heard learned counsel appearing for various
States and Union Territories who have explained the steps
they have taken to improve the conditions and status of

the members of TG community in their respective States

Page 7
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and Union Territories. Laxmi Narayan Tripathy, a Hijra,
through a petition supported by an affidavit, highlighted
the trauma undergone by Tripathy from Tripathy’s birth.
Rather than explainin.gl the same by us, it would be
appropriate to quote in Tripathy’s own word_s’:_l

“That the Applicant has born as a male. Growing
up as a child, she felt different from the boys of
her age and was feminine in her ways. On
account of her femininity, from an early age, she
faced repeated sexual harassment, molestation
and sexual abuse, both within and outside the
family. Due to her being different, she was
isolated and had no one to talk to or express her
feelings while she was coming to terms with her
identity. She was constantly abused by everyone
as a ‘chakka’ and ‘hijra’. Though she felt that
there was no place for her in society, she did not
succumb to the prejudice. She started to dress
and appear in public in women’s clothing in her
late teens but she did not identify as a woman.
Later, she joined the Hijra community in Mumbai
as she identified with the other hijras and for the
first time in her life, she felt at home.

That being a hijra, the Applicant has faced
serious discrimination throughout her life
because of her gender identity. It has been clear
to the Applicant that the complete non-
recognition of the identity of hijras/transgender
persons by the State has resulted in the violation
of most of the fundamental rights guaranteed to
them under the Constitution of India....”

Siddarth Narrain, eunuch, highlights Narrain’s

feeling, as follows:
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"Ever since | can remember, | have always
identified myself as a woman. | lived in
Namakkal, a small town in Tamil Nadu. When |
was in the 10™ standard | realized that the only
way for me to be comfortable was to join the
hijra community. It was then that my family
found out that | frequently met hijras who lived in
the city. One day, when my father was away, my
brother, encouraged by my mother, started
beating me with a cricket bat. | locked myself in
a room to escape from the beatings. My mother
and brother then tried to break into the room to
beat me up further. Some of my relatives
intervened and brought me out of the room. |
related my ordeal to an uncle of mine who gave
me Rs.50 and asked me to go home. Instead, |
took the money and went to live with a group of
hijras in Erode.”

Sachin, a TG, expressed his experiences as follows:

“My name is Sachin and | am 23 years old. As a
child 1 always enjoyed putting make-up like
‘vibhuti’ or ‘kum kum’ and my parents always
saw me as a girl. | am male but | only have
female feelings. | used to help my mother in all
the housework like cooking, washing and
cleaning. Over the years, | started assuming
more of the domestic responsibilities at home.
The neighbours starting teasing me. They would
call out to me and ask: ‘Why don’t you go out
and work like a man?’ or ‘Why are you staying at
home like a girl?” But | liked being a girl. | felt
shy about going out and working. Relatives
would also mock and scold me on this score.
Every day | would go out of the house to bring
water. And as | walked back with the water |
would always be teased. | felt very ashamed. |
even felt suicidal. How could | live like that?
But my parents never protested. They were
helpless.”
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We have been told and informed of similar life
experiences faced by various others who belong to the TG

community.

11. Transgender is generally describéd as an umbrella
term for persons whose gender identity, gender gxpression
or behavior does not conform to their biologica.i sex. TG
may also takes in persons who do not identify with their
sex assigned at birth, which include Hijras/Eunuchs who, in
this writ petition, describe themselves as “third gender”
and they do not identify aS either male or female. Hijras
are not men by virtue of anatomy appearance and
psychologically, they are also not women, though they are
like women with no female reproduction organ and no
menstruation. Since Hijras do not have reproduction
capacities as either men or women, they are neither men
nor women and claim to be an institutional “third gender”.
Among Hijras, there are emasculated (castrated, nirvana)
men, non-emasculated men (not castrated/akva/akka) and

inter-sexed persons (hermaphrodites). TG also includes
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persons who intend to undergo Sex Re-Assignment
Surgery (SRS) or have undergone SRS to align their
biological sex with their gender identity in order to become
male or female. They are generally called transsexual
persons. Further, there are persons who like to cross-dress
in clothing of opposite gender, i.e transvestites.
Resultantly, the term “transgender”, in contemporary
usage, has become an umbrella term that is used to
describe a wide range of identities and experiences,
including but not limited to pre-operative, post-operative
and non-operative transsexual people, who strongly
identify with the gender opposite to their biological sex;

male and female.

HISTORICAL BACKGROUND OF TRANSGENDERS IN

INDIA:

12. TG Community comprises of Hijras, eunuchs, Kothis,
Aravanis, Jogappas, Shiv-Shakthis etc. and they, as a
group, have got a strong historical presence in our country
in the Hindu mythology and other religious texts. The

Concept of tritiya prakrti or napunsaka has also been an
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integral part of vedic and puranic literatures. The word
‘napunsaka’ has been used to denote absence of

procreative capability.

13. Lord Rama, in the epic Ram.ayana, was leaving for the
forest upon beihg banished from the kingdom for 14 years,
turns .around to his followers and asks all the ‘men and
women’ to return to the city. Among his foIIo.we'_rs, the
hijras alone do not feel bound by this direction and decide
to stay with him. Impressed with their devotion, Rama
sanctions them the power to confer blessings on people on
auspicious occasio_:ns Iikg: childbirth and marriage, and also
at inaugural funCtibn‘s which, it is believed set the stage for
the custom of badhai in which hijras sing, dance and

confer blessings.

14. Aravan, the son of Arjuna and Nagakanya in
Mahabharata, offers to be sacrificed to Goddess Kali to
ensure the victory of the Pandavas in the Kurukshetra war,
the only condition that he made was to spend the last
night of his life in matrimony. Since no woman was

willing to marry one who was doomed to be killed, Krishna
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that the TGs are also part of vulnerable groups and
marginalized section of the society, we are only bringing
them within the fold of aforesaid rights recognized in
respect of other classes falling in the marginalized group.
This is the minimum riposte in an attempt to assuage the

insult and injury suffered by them so far as to pave

way for fast tracking the realization of their human rights.

128. The aforesaid, thus, are my reasons for treating TGs
as ‘third gender’ for the purposes of safeguarding and
enforcing appropriately their rights guaranteed under the
Constitution. These are my reasons in support of our

Constitution to the two issues in these petitions.

(A.K.Sikri)

129. We, therefore, declare:

(1) Hijras, Eunuchs, apart from binary gender, be
treated as “third gender” for the purpose of
safeguarding their rights under Part Ill of our
Constitution and the laws made by the
Parliament and the State Legislature.
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(2) Transgender persons’ right to decide their self-
identified gender is also upheld and the Centre
and State Governments are directed to grant
legal recognition of their gender identity such
as male, female or as third gender.

(3) We direct the Centre’ and " the State
Governments to take steps to treat them as
socially and educationally backward classes of
citizens and extend all kinds of reservation in
cases of admission in educational institutions
and for public appointments.

(4) Centre and State Governments are directed to
operate separate HIV Sero-survellance Centres
since Hijras/ Transgenders face several sexual
health issues. __

(5) Centre and State GbVernments should seriously
address the problems being faced by
Hijras/Transgenders such as fear, shame,
gender dysphoria, social pressure, depression,
suicidal tendencies, social stigma, etc. and any
insistence for SRS for declaring one’s gender is
immoral and illegal.

(6) Centre and State Governments should take
proper measures to provide medical care to TGs
in the hospitals and also provide them separate
public toilets and other facilities.
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(7) Centre and State Governments should also take
steps for framing various social welfare
schemes for their betterment.

(8) Centre and State Governments should take
steps to create public awareness so that TGs
will feel that they are also part and parcel of the
social life and be not treated as untouchables.

(9) Centre and the State Governments should also
take measures to regain their respect and place
in the society which once they enjoyed in our
cultural and social life.

130. We are informed an Expert Committee has already
been constituted to make an in-depth study of the
problems faced by the Transgender community and
suggest measures that can be taken by the Government to
ameliorate their problems and to submit its report with
recommendations within three months of its constitution.
Let the recommendations be examined based on the legal
declaration made in this Judgment and implemented within

six months.

131. Writ Petitions are, accordingly, allowed, as above.
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Radhakrishnan)

New Delhi,
April 15, 2014.

130

............................... L.
(A.K. Sikri)
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" Charter of Fundamental Rights and Freedoms

Article 10 (2) Everyone has the right to be protected from any unauthorized intrusion into her private
and family life.

® Convention for the Protection of Human Rights and Fundamental Freedoms

Article 8 - Right to respect for private and family life

1. Everyone has the right to respect for his private and family life, his home and his correspondence.

2. There shall be no interference by a public authority with the exercise of this right except such as is
in accordance with the law and is necessary in a democratic society in the interests of national security, public
safety or the economic well-being of the country, for the prevention of disorder or crime, for the protection
of health or morals, or for the protection of the rights and freedoms of others,

" Act no. 373/2011 on Specific Health Services

Section 6
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service together (hereinafter referred to as the ‘Infertile Couple’). The application of an Infertile Couple
requesting artificial insemination must not be older than 6 months; it forms part of the woman's medical
documentation.

(2) Artificial insemination cannot be carried out on a woman who is related to the man with whom
she submitted the application under paragraph 1 in a way that excludes marriage under another regulation.

Section 8

(2) Based on the information provided in paragraph 1, the Infertile Couple shall give written consent
to assist reproduction; written consent must be given repeatedly before each artificial insemination. The

consent forms part of medical records kept on the Recipient.
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1. US 1099/18 dated 8 November 2018

In Vitro Fertilisation with Sperm of a Deceased Husband

Czech Republic
JUDGMENT
Of the Constitutional Court
In the Name of the Republic

The Chamber of the Constitutional Court, consisting of the Presiding Judge Toma$ Lichovnik
(Judge Rapporteur) and Judges Vladimir Sldde¢ek and David Uhlif, held on the matter of the
constitutional complaint filed by the petitioner H. P., represented by JUDr. Petra Langerova,
Ph.D, Schweitzerova 116/28, 779 00 Olomouc, and directed against the Judgment of the
District Court in Pilsen — City dated 28 November 2016, file reference 31 C 41/2015-74, the
Judgment of the Regional Court in Pilsen dated 30 May 2017, file reference 56 Co 84/2017-
114, and the Judgment of the Supreme Court dated 21 February 2018, file reference 21 Cdo
4020/2017-134, and the petition seeking the annulment of Section 6 and Section 8 (2) of Act
No. 373/2011 Coll., on Specific Health Services, with the participation of the secondary party
NATALART s. r. o., Parkova 11a, Pilsen, as follows:

I. The constitutional complaint shall be dismissed.

II. The petition seeking the annulment of Section 6 and Section 8 (2) of Act No. 373/2011
Coll., on Specific Health Services, shall be dismissed as inadmissible.

Reasoning:
L.

On 26 March 2018, the Constitutional Court was served the application seeking the initiation
of the procedure on a constitutional complaint in accordance with Section 72 of Act No.
182/1993 Coll., on the Constitutional Court, as amended (hereinafter only the “Constitutional
Court Act™), by means of which the Petitioner sought the annulment of the decisions of the
ordinary courts cited above.

Prior to commencing to deal with the matter, the Constitutional Court examined the formal
aspects of the submission and found that the submitted constitutional complaint complied
with all the requirements prescribed by the Constitutional Court Act.

I1.

Within the proceedings before the District Court in Pilsen — City, the Petitioner sought for the
secondary party to comply with the duty consisting in performing artificial fertilisation using
the Petitioner’s germ cell and cryopreserved sperm of the deceased P. P. The Petitioner stated
that she was the patient of the secondary party as was her deceased spouse P. P. In the course
of the treatment, the secondary party proposed to the Petitioner and her spouse an individual
infertility treatment procedure, providing them with information on this procedure. On 26
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April 2014, the Petitioner’s deceased husband signed his informed consent to sperm
cryopreservation prior to infertility treatment using the methods of assisted reproduction, by
which he unambiguously agreed to have his sperm preserved frozen for the subsequent
fertilisation of the Petitioner. Together with her spouse, the Petitioner signed on 15 December
2014 her informed consent to the infertility treatment via the in vitro fertilisation method, and
they also expressed their consent to defrosting and using the sperm prior to the infertility
treatment using assisted reproduction methods, when the sperm was intended to be defrosted
and used for the infertility treatment. On the same day, the spouses P. signed their informed
consent to an intracytoplasmic sperm injection, when the Petitioner was subsequently
supposed to commence gradual administration of hormonal injections. The Petitioner’s
spouse deceased on 16 June 2015. The Petitioner stated that due to this event, her
psychological condition deteriorated significantly and she was unable to undergo hormonal
injections and oocyte collection immediately after her husband’s death. The secondary party
refused to complete the artificial fertilisation procedure due to the absence of valid consent of
the Petitioner’s spouse.

The competent district court concluded that the legal regulations only allowed for the
fertilisation of a couple. At the time of submitting her application, the Petitioner did not live
with a partner and was thus unable to apply to have the assisted reproduction performed. Even
though the Petitioner’s decreased spouse applied for artificial fertilisation and granted his first
informed consent to its performance, according to the trial court, it is impossible to anticipate
his further will in the course of the treatment and replace it with a court decision. According
to the first instance court, the instant case does not even provide space for applying the
institute of a previously expressed wish.

Following the Petitioner’s appeal, the Regional Court in Pilsen affirmed the decision of the
first instance court, concluding that the established facts did not allow the court to hold in her
favour.

The Supreme Court examined the matter upon the application filed by the Petitioner,
dismissing the application. In its decision, it thoroughly examined the particular case, as well
as the comparison of individual national regulations. However, it did not conclude that there
was an interference with the Petitioner’s right to a private and family life. According to the
Supreme Court, the procedure under the cited statute is “permissible only “inter vivos™
(between the alive), and in addition, within “the infertility treatment”™, as the legislature’s
intention to cover the relationships arising from artificial fertilisation using the sperm of a
deceased man cannot be inferred from the regulation itself or the statement of reasons. Unlike
the legal regulation in Belgium or the Netherlands, the Czech legislation does not allow
artificial fertilisation using the sperm of a deceased man, yet unlike France or the Federal
Republic of Germany, it does not prohibit such artificial fertilisation nor explicitly request a
declaration from the provider of the biological material concerning how the biological
material is to be treated upon their decease, as is the case in Great Britain, while the latter is
obvious from the provisions of Section 8 of the Act on Specific Health Services. The
provisions of Section 3 (1) (a) of Act on Specific Health Services associate assisted
reproduction for the purposes of artificial fertilisation of a woman solely with medical reasons
within “the treatment of her infertility or the man’s infertility’” and the provisions of Section 6
(1) of Act on Specific Health Services enables (allows) artificial fertilisation to be performed
on a woman of fertile age if her age has not exceeded 49 years, on the basis of a written
application of the woman and the man who intend to undergo this health service together, i.e.
to an “infertile couple™. It is obvious from the above that after the decease of the man who is
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part of the infertile couple, the infertile couple can no longer be conceptually considered, and
therefore it is not possible to “treat” such an infertile couple. In addition, it cannot be
considered that the six-month period provided for in the provisions of Section 6 (1), sentence
two before the semicolon of the Act on Specific Health Services, is analogous to the
maximum conservation period of the biological material of the infertile couple. The
provisions of the Act requiring the written consent of the infertile couple, not older than six
months, also protect the man providing the biological material for the conception, allowing
him to withdraw his consent at any time. In the instant case, the doubts concerning the actual
will of the plaintiff’s deceased husband to become a father even after his death cannot be
completely ruled out. The informed consent to sperm cryopreservation actually contained
explicit provisions on the destruction of this biological material in the event of his death. The
above also means that the cryopreserved sperm of the man creating an infertile couple cannot
be used to treat this couple after death, even if the six-month limitation period has not yet
elapsed following the man’s decease.”

In her constitutional complaint, the Petitioner considers the contested decisions of the
ordinary courts as erroneous, based on an incorrect assessment of the matter. At the same
time, she believes that the decisions interfered with her right to private and family life, which
is a natural right of a human being. The Petitioner states that the case law of the Supreme
Court and the Constitutional Court has previously inferred that the existence of a family does
not require both parents. The Petitioner believes that her claim cannot be rejected solely due
to the fact that her husband deceased when he had granted his consent to artificial fertilisation
using his frozen sperm. The ordinary courts failed to respect the will of the Petitioner’s
spouse, whose wish was to conceive offspring with his wife by means of artificial
fertilisation. If the courts have concluded that it is possible to anticipate the subsequent will of
the Petitioner’s spouse in the course of artificial fertilisation, the Petitioner emphasises that
the court’s opinion fails to correspond to the facts of the matter, when Mr P. P. granted his
informed consent for an unlimited term, unconditionally, and that he never withdrew his
consent. Performing artificial fertilisation using the germ cells of her deceased husband will
not result in any damage to the rights of any other entities. The Petitioner believes that the
decision of the ordinary courts is contrary to Art. 10 (2) of the Charter of Fundamental Rights
and Freedoms and Art. 8 of the Convention for the Protection of Human Rights and
Fundamental Freedoms.

The Petitioner believes that the provisions of Section 6 and Section 8 (2) of Act No. 373/2011
Coll., on Specific Health Services, cannot restrict the Petitioner’s right to have artificial
fertilisation performed using the germ cells of her spouse. The Petitioner also believes that
she cannot be a hostage to the fact that the Act on Specific Health Services does not contain
the provisions which would address the Petitioner’s life situation. For this reason, the
Petitioner believes that the above provisions are contrary to Art. 10 (2) of the Charter of the
Fundamental Rights and Freedoms (hereinafter only as the “Charter”) and seeks their
annulment.

[11.

As for the instant constitutional complaint, the District Court in Pilsen — City stated that in its
view, the constitutional complaint was ill-founded, referring to the reasoning behind the
decisions contested by the constitutional complaint. As for the Petitioner’s application seeking
the annulment of Section 6 (1) of Act No. 373/2011 Coll., the district court stated that it
considered it as constitutionally conformable.
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As for the instant constitutional complaint, the Regional Court stated that the Petitioner’s
application could not be allowed owing to the inconsistency with Act No. 373/2011 Coll. In
the view of the regional court, there was no interference with the Petitioner’s right to private
and family life within the proceedings before the ordinary courts.

In its statement, the Supreme Court pointed out that the Petitioner’s case had been examined
primarily from the perspective of whether the application of the relevant substantive legal
regulations would result in an interference with the right to private and family life guaranteed
by Art. 8 of the Convention. On the basis of the performed assessment, it concluded that it
was not the case, as the Czech legal order did not deprive the Petitioner of the right to have a
child. Only in the case of artificial fertilisation does it implicitly not allow the use of the
cryopreserved sperm of her deceased spouse, as there is no longer a “couple’ whose infertility
could be treated. The courts could not address the issue whether it would also have been
possible to achieve the aim pursued by the Petitioner in another manner, for example in a
jurisdiction in which any such treatment is explicitly admissible or possibly outside the
system of public health insurance. The Supreme Court believes that despite the absence of an
explicit rule covering the situations in which the Petitioner finds herself, there was no
interference with her right to private and family life under Art. 8 of the Convention.

The Petitioner exercised her right to reply to the statements of the parties to the proceedings
and pointed out that at the beginning of the relationship with the secondary party to the
proceedings, there actually had been a “couple” who wished to conceive a child using
cryopreserved sperm. Relying on the statement of the Supreme Court, the Petitioner claimed
that, with respect to a possible violation of her right to private and family life, she perceived it
as erroneous to insist on the requirement of the 6-month limitation period of the consent to the
artificial fertilisation owing to the fact that this requirement was substantiated with the
reference to the child’s right to know their parents. The Petitioner points out that this
justification contradicts the situation when the mother’s egg is fertilised using the sperm of an
anonymous donor who has no actual relationship with her mother, nor is he interested in
establishing a family with her. In such a case, the mother’s partner becomes a legal father
without having a biological influence on the child’s conception. The aforementioned situation
would thus be completely illogically superordinate to the instant case, which was initiated by
the Petitioner and her deceased spouse who wished to have a child together. The Petitioner is
prevented from undergoing artificial fertilisation with her deceased husband’s sperm,
referring to the formal obstacles of the case and the argument that the child has the right to
know their parents. In the Petitioner’s view, her situation is at least on the same level with the
anonymous donor situation described above. In addition, in the course of artificial fertilisation
using the anonymous donor’s sperm, the mother’s “partner” may also be an “invited” person
only to comply with the statutory obligation to have a couple attending any such artificial
fertilisation. The Petitioner perceives herself as being disadvantaged by the current legal
regulation.

IV.

The Constitutional Court must first note that it is not another instance in the ordinary courts
system, and in principle, it is not competent to intervene in their decision-making activity, as
it is not the supreme body of their system (cf. Art. 83, Art. 90, Art. 91 of the Constitution). It
is the task of the Constitutional Court to protect constitutionality (Art. 83 of the Constitution),
rather than mere legality. It is the task of the ordinary courts to hold judicial proceedings,

Zdroj: NALUS - databdze rozhodnuti Ustavniho soudu

43



L.US 1099/18 ze dne 8. 11. 2018 str. 5

determine and assess the facts of the case, and to apply and interpret any other than
constitutional regulations. Their task consists in the fact that they examine and assess whether
conditions have been established for the application of a particular legal institute and that they
provide the reasoning behind their reflections in this sense in a statutory procedure. An
intervention of the Constitutional Court may only be taken into account in identifying the
most serious faults constituting breaches of constitutionally guaranteed fundamental rights
and freedoms, especially if the conclusions of the ordinary courts were grossly inappropriate
and demonstrated signs of arbitrariness.

According to the Constitutional Court, when deciding on the instant case, the ordinary courts
took into account all the circumstances which emerged in the proceedings, properly assessed
the matter in legal terms, and applied the legal norms with respect to the constitutional
principles contained in the Charter. The Petitioner’s objections, which have also been
submitted again in the constitutional complaint, were sufficiently addressed by the ordinary
courts, providing a detailed reasoning behind their legal conclusions. In particular, the
Supreme Court dealt with a possible interference with the Petitioner’s right to private and
family life. Relying on the case law of the European Court of Human Rights, it concluded that
the right to respect for a “family life” did not protect the mere wish to establish a family but it
anticipated the existence of a family. However, in the Petitioner’s case, it ceased to exist upon
her spouse’s decease. The Supreme Court thus did not find any interference with the right to
family life. The same conclusion was drawn by the Supreme Court concerning the right to
respect for private life, as well. It proceeded from the fact that the Act on Specific Health
Services regulated and allowed fertilisation only “inter vivos™ (between the alive), and in
addition solely within “infertility treatment”, when the legislature’s intention to cover the
relationships arising from the artificial fertilisation using the sperm of a deceased man could
not be inferred from the regulation itself or the statement of reasons. Following the decease of
the man who is part of the infertile couple, the infertile couple can no longer be conceptually
considered, and therefore it is not possible to “treat” such an infertile couple. The Supreme
Court thus did not find a reason to adopt a conclusion on the actual interference with the right
to respect for the Petitioner’s private life, since even though it is possible to completely
understand the Petitioner’s objections, similarly to the case of E. v the United Kingdom, she
does not claim in her Supreme Court application that she would be completely deprived of the
possibility to become a mother in the future. In principle, her Supreme Court application was
directed against the fact that she would no longer be able to conceive a child with her
deceased spouse. The Constitutional Court has no objections to the above conclusions of the
Supreme Court.

The Constitutional Court is aware that the life situation described above, in which the
Petitioner has found herself, is extremely sensitive. However, the conclusions contained in the
decisions of the ordinary courts are considered constitutionally conformable. In its view, as
for the details, it is possible to completely rely on a very similar reasoning of the Supreme
Court, the decision-making of which obviously took into account the constitutional law
dimension of the whole case. The analysis of the legal regulation conducted by the Supreme
Court implies that this is not a topic uniformly treated within Europe and, in its very essence,
depends on the legislation of the particular State. The legal regulation concerning artificial
fertilisation is based on the moral, cultural, religious and ethical values of the particular
society. According to the Constitutional Court, it is primarily up to legislature to lay down the
conditions and rules for the emergence of life in any other than the traditional manner.

Zdroj: NALUS - databaze rozhodnuti Ustavniho soudu

44



L.US 1099/18 ze dne 8. 11. 2018 str. 6

In the context of the instant case, the Constitutional Court considers as essential mainly the
circumstance also referred to by the Supreme Court, i.e. that in this case, “the doubts
concerning the actual will of the plaintiff’s deceased husband to become a father even after
his death cannot be completely ruled out. The informed consent to sperm cryopreservation
actually contained explicit provisions on the destruction of this biological material in the
event of his death. The above also means that the cryopreserved sperm of the man creating an
infertile couple cannot be used to treat this couple after death, even if the six-month limitation
period has not yet elapsed following the man’s decease.” The Constitutional Court agrees
with this conclusion.

As the Constitutional Court did not find a violation of the Petitioner’s right to respect for her
family and private life, the constitutional complaint was dismissed as ill-founded (Section 82
(1) of the Constitutional Court Act).

The provisions of Section 74 of the Constitutional Court Act imply that a petition seeking the
annulment of a law or any other legal regulation is of an ancillary nature, as it may only be
filed with a constitutional complaint directed against a decision of the public authority issued
on the basis of the application of a contested legal regulation or part thereof, and this petition
“shares the fate” of the constitutional complaint.

If the constitutional complaint was dismissed, the basic condition for possible discussion of
the petition seeking the annulment of the law was not complied with, and the Constitutional
Court has therefore dismissed the petition seeking the annulment of part of the Act as
inadmissible.

Instruction: The judgment of the Constitutional Court cannot be appealed.

In Brno, on 8 November 2018

Tomas Lichovnik
Presiding Judge

Dissenting opinion of Judge David Uhlif

I disagree with the judgment of the First Chamber in this case (hereinafter only as the
“Judgment™), and in accordance with the provisions of Section 22 of the Constitutional Court
Act, I hereby submit my dissenting opinion. I do believe that all the contested judgments were
supposed to be set aside and the contested provisions of Act No. 373/2011 Coll., on Specific
Health Services, were supposed to be interpreted in a constitutionally conforming manner.

The decision of a man and a woman to conceive a child together is their sovereign private
right which is not to be interfered with by the State. In essence, there is no greater private

matter in family life than conceiving a child and parenthood. Similarly, the free will of the
woman is also respected, not only whether she wishes to conceive a child, but also whether

she wishes to carry the conceived child to term; even in this case, the law respects this
decision as part of the right to private life. The protection of these rights is conferred on each
individual by the Charter of Fundamental Rights and Freedoms in its Article 10 (2).
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On the other hand, there are exceptional and eugenically justifiable cases, such as restrictions
imposed by the Criminal Code in the provisions concerning the criminality of intercourse
between relatives; a similar meaning is also provided by the provisions of Section 6 (2) of the
Act on Specific Health Services, which do not allow artificial fertilisation to be performed in
the case of a couple with a family relationship excluding the conclusion of marriage.
However, these exceptional cases do not at all apply to the instant case.

Medical techniques of assisted reproduction enable a child to be conceived even for couples
who are unable to conceive naturally. Owing to the fact that conception using assisted
reproduction techniques requires the co-operation of the healthcare facility, and that assisted
reproduction is to a large extent covered by public health insurance, the State was provided
with a possibility and need to enter this field of private and family life and to regulate human
reproduction if operated with the assistance of a physician. However, this regulation restricts
the fundamental rights to private and family life in certain manners, for example by setting an
upper age limit for artificial fertilisation. Nevertheless, all such restrictions must be
interpreted in accordance with Article 4 (4) of the Charter, i.e. their application must protect
the substance and meaning of fundamental rights and freedoms and restrictions must not be
misused for purposes other than those for which they were established.

In this case, the restrictive provisions include the provisions of Section 6 (1) and Section 8 (2)
of the Act on Specific Health Services, according to which the application of an infertile
couple for artificial fertilisation must not be older than 6 months and prior to any artificial
fertilisation, the infertile couple is required to grant their written consent. It is necessary to
clarify the purpose of these limitations. I believe that these limitations only serve to prevent
conception without the consent of the man who is to become the father of the child. The
courts, however, interpreted these limitations in violation of Article 4 (4) of the Charter and
abused them to prevent the completion of the infertile couple’s previously initiated treatment
after the decease of the man in this couple.

There is no provision in the Czech legal order which would imply that the use of the sperm
after the death of the man who donated the sperm has been excluded from use for assisted
reproduction; in broader terms, it may be stated that the same applies to the embryo if one of
the biological parents or both have died. Donating germ cells or embryos is routinely
performed without the healthcare facility verifying whether anonymous donors or donors are
still alive. I have not found any justifiable reason why a non-anonymous donor should be
subject to stricter scrutiny than an anonymous donor.

In a situation where no explicit provision of the Act prohibits the use of frozen sperm after the
death of its donor, it is appropriate to follow the wishes of the deceased. Respecting the wish
of an individual even after their death is an important cultural institute on which the entire
inheritance law is based and which is common to almost all cultures. Even in this case, which
does not concern a material estate as in the inheritance proceedings, but the most intimate
element of human privacy, it should not be decided in the proceedings before the courts
without first establishing the actual wish of the deceased and considering its significance.

I am convinced that it is insufficient to infer the wish of the deceased only from the wording
of the pre-printed “Instruction and informed consent to cryopreservation (freezing) of sperm
prior to infertility treatment by assisted reproduction methods™. The wording on which the
Supreme Court’s contested decision is based literally reads only as follows: “The storage of
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sperm will also be terminated in the event of the man’s death, unless clearly indicated
otherwise.”

Without determining what led a man at the age of 32 years to apply for sperm
cryopreservation, what his state of health was, what ideas of the result of the assisted
reproduction he had, the motives for his decision, or how he expressed himself before his or
her closest relatives, it is impossible to draw a reliable conclusion on what his wishes were.
And if his wishes have not been established, it cannot be said whether the contested
judgments are in accordance or inconsistent with his pre-mortal wishes, while I perceive the
acceptance of any such wish as a fundamental expression of the State’s respect for the
autonomous sphere of man. Even in the area of sub-constitutional law, this requirement is
expressed explicitly in Section 81 (1) of the Civil Code, according to which the “personality
of an individual including all his natural rights are protected. Every person is obliged to
respect the free choice of an individual to live as he pleases.”

In addition, I cannot accept an interpretation of the law according to which the opinion of the
deceased, in the case of using their organs for the purposes of transplantation, is not only
respected, but consent is even presumed, while in the case of using frozen sperm, the opinion
of the deceased is deemed irrelevant.

The law is a human creation and therefore is intended to serve human society as a whole and
as a person as an individual. I do not share the concept according to which society and the
individual should serve the literal interpretation of the law; this is based on the conviction of
the superterrestrial origin and the meaning of the wording of the law. I would like to recall the
idea of the Constitutional Court reiterated on a number of occasions, namely that the ordinary
court is not bound by the literal wording of the law in absolute terms, but that it may and must
deviate from it if required by the purpose of the law. What is essential here is that the
interpretation of a law that would allow the Petitioner to conceive a child would not in any
manner damage the rights of other entities. The healthcare facility itself, which has been a
party to the proceedings before the ordinary courts, has expressed its willingness to settle the
case and perform the assisted reproduction. The only persons who would be directly affected
by the birth of the child, i.e. the parents of the Petitioner’s deceased spouse, the potential
grandparents of the child, expressed their consent to the Petitioner’s wishes.

In this context, I consider it important that both the healthcare facility, which was the party to
the proceedings before the ordinary courts, and the courts themselves repeatedly expressed in
their statements and decisions their understanding of the Petitioner’s wish to conceive a child
but failed to and may not have been prepared to interpret the relevant provisions of Act No.
373/2011 Coll., on Specific Health Services, in a constitutionally conforming manner, and at
the same time to comply with the Petitioner’s wish essential in her life. In a broader
perspective, it is also necessary to recall Article 6 (1) of the Charter, according to which
everyone has the right to life and human life is worthy of protection even before birth.
Certainly, it cannot be said that the still unconcealed and unborn child has a potential right to
life, yet it is impossible to rightfully justify why this hope for life in the instant case is
deprived of the child solely due to the fact that their biological father died and why the

Petitioner, wishing to be their mother, is deprived of this hope as well.
In order to fulfil the maxim that parenthood is under the protection of the law, and if the

population decline of the nation and our country is to be averted, the State should welcome
the desire and willingness of every couple and every woman to conceive, give birth and raise
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every child who may come into the world, rather than find reasons and manners to make
conception and birth of a child difficult or impossible.

[ believe that my colleagues’ opinion, expressed in this Judgment, is binding and valid only
for this time and for this case. The relationship of the state’s power to parenthood has
undergone fundamental changes over the last few generations, ranging from the equalisation
of children born in and outside wedlock to a change in law which allowed the use of assisted
reproduction to conceive a child even by unmarried couples. Currently, there are many
countries where there are fewer obstacles for the Petitioner to conceive a child using assisted
reproduction and frozen sperm from her deceased husband. European countries’ view of the
issues of assisted reproduction is considerably variable depending on the place and time, as
the Supreme Court has explained in detail in the reasoning behind the Judgment 21 Cdo
4020/2017-134. Even though I disagree with the decision contained in the judgment, the care
which the Supreme Court’s chamber has devoted to the matter deserves recognition and, in
my opinion, also suggests that, in the meta-legal context, the ordinary courts accepted the
Petitioner’s wishes.

I do hope that there will be a change and liberalisation of the law or that the plenum of the
Constitutional Court will have an opportunity to decide in accordance with Section 11 (2) (1)
of the Constitutional Court Act on a statement on the legal opinion of a different chamber
which will deviate, in a similar yet different case, from the legal opinion contained in the
present Judgment I. US 1099/18. However, I am afraid that it will not be of any practical
significance to the Petitioner.

David Uhlif

Zdroj: NALUS - databdze rozhodnuti Ustavniho soudu

48



asudaasiuasAifedevesmaigsssuyguviansisaigosdnse
o aa ar I‘ ar d ot
AIadEN G 139/2019-71 Tuil 06 5U1AN bdda (A.A. Woko)
(] d of oo ot ' oy at
nsfinsdlemaaiensinaniduianssulunnguuuudadednilunisinduladeaues®

Wwelling I5gAnana
HB1UIBNINDIITTETTUY YU TTNA
o. UNdULIAR

dnslunisdndulamenuiaslaegnidasy (A right to free self-determination) l9sumssuses
ausgossuynyluvanensd Inelanzansludind1uda (the right to private life) @n5ludin (the right
to life) lufavdnAuianania (the principle of equality) A8 YugiAEIUANEAINE1ISIATOUARY
e nmilazaudinuesnuies (the freedom to end one’s own life) nande Weyaaalasaduled
waTinvesues madadulasindndendaaldiunsiamainiy Sadulumuiuguietuandiug
3 (the free will) v@sdaianyapa uanani avsfiazaudinvasnuies Savsesiuludaainmly
nMauarvmiennlisudeiauelunistiomdesinyanatamiieinguszasdlunisaudianuieie
tatfu Favhulauduysed (the absolute prohibition) dwmiumslimutismaeiiiensevhdniduinnssu
MRS e YesTInanguInEeny) TbiveumeTgTinyey

. djUdaifianss

11951 o VBIUsTIIANYMIERIY (Strafgesetzbuch — StGB) mualy flatnga (induces)
'Lﬁcﬁ"ﬁumvmamummﬂismmaq (@nwauzusn - Wulneuua) nietrumdegdulinssvinsdnan
(@nwnuziiaes - whilaedua) fesszaalnediansewirmnifoufiend vaefinins o fuunling
adnysgndenimunuiyarafisndaulnensgniesveatieniedanngiu

f30s Fafuypaasssum Sy « au ey b auludwoudinandulionnisiulheegteguuss

IefudSeamndvmadgsssuynszydn 109 o Lazanes o vessTananginey azindnslu
mamsndnimsanudunysd 330 uaznisinsndadindrudauazaseunia (right to protect for
human dlgmty, life and respect for private and family life) a‘uLﬂuawﬁmﬁﬁ‘iﬁuutg'lwm'ﬁmamaw
funsos il uwucgtymwwmmnfmaqwa’lwmaamuﬂulma']m'mmuwmmmqummsmwﬂﬂmﬁmav
Pinmsanaulamenuiesla (a dignified and self-determined manner) wmzmsama Judnnveans
Uﬁﬂ’ﬁuaxQ’L‘E’fa’mtyﬁ’nu%é’i’miﬁ?wEnLLam‘umam's'Q'ﬂ'awﬁ'n (a general practitioner and specialist in

anesthesiology and intensive care medicine) 871477 muiﬁmmmﬁq:Lﬁmm"uﬂmuﬂﬁzaqﬁﬂaq@'ﬂmﬁ

* Wsng AitaduatulAnTile? ‘G 139/2019-717 (Constitutional Court of Austria, 11 December 2020)
https://www.vfgh.gv.at/downloads/G_139-2019 EN_shortened Version Website.pdf> duduile o U1t odoe.

439



AvaNsiiYsmaslunisnIgingnIivianssulaeaulsmainansenuf asiinduvisluniseng
et wasneasesssule

o. wénnguaneiiieados

.0 NVINELVSEIWUS daensnszviniidesgnasivelagasdninams - Ussunanguaneagn

AT oo (N158inlaeAnFese) lashiBumudfevestienieds fesszrulnedianseuing
wnisiaudiavind

1031 W (M3gremdslunisnszidaiduianssy) Jladngeddulinsyidnitduinnssy
nuewdetismdoyaraiulinssyhnsdingmn dessznelnedinnseminmnifiousioind®

ot ol 1

.o SgULAuisaniusindientsujufivesunmdindnuaznsinausiviinveunwnd
A.f. ecxe

N3 49a (MITIBWEDN1TAE)

(@) unnddadlimstisimdanisnszvhdnituinnssuvesnedriumsine vandeafuf
Foamswrednarvesthede

(o) Meldiprasissanils uasmsiagmeldnissnymenunauuudssAulszaesdn (the
framework of indications of palliative medicine)Iﬂmaquﬁw{u@'ﬂ')ﬂﬁtﬁ&ﬁm wiauImInsiite
Ustlemisuienfunisussmenudutheireusaazarmninsuududeisonsule®

«. ANMTIABYDIANATESTTUYNY

AasEsTTNYRITUMENAUIT AnSlunisdndusisnuiestnedasy (right to free self-
determination) WWunilsludvsduiuguiilésunsiusesuasetesiuavinusgsssuygiivainvaie
Tosiamzognads ansludindrum (the right to private life) @nSludan (the right to life) saulufiandn
AMLENBENTA (the principle of equality) vuzifeadu @nslunisdadulassnuiosadadaseds

® the Federal Law on Acts Subject to Judicial Sanction of 23 January 1974 - Criminal Code

Section 77 (Killing on request) Anyone who kills another person upon their serious and emphatic
request is to be sentenced to a prison terms of between six months and five years.

Section 78 (Assistance to suicide) Anyone who induces another person to kill themselves or assists
them in doing so is to be sentenced to a prison term of between six months and five years.

“ the Federal Act on the Exercise of the Medical Profession and the Professional Representation
of Physicians

Section 49a (Assistance to the dying)

(1) Physicians have to provide assistance to dying patients taken over for treatment, while respecting
the patients’ dignity.

(2) Within the meaning of paragraph 1, measures taken within the framework of indications of
palliative medicine, in particular for dying patients, the benefit of which in relieving the most severe pain and

suffering outweighs the risk of an accelerated loss of vital functions, are permitted.



Usenaudieanilumsunasesdinaules (the right to govern one’s own life) wagdvisiiaznuatiiel
#niAs (the right to die in dignity) ag14lsfia anslunsdnduladienuiesetsdaszdinsaunqulsl
Lﬁw.wiLamzmsﬁmﬁu’hu.asmﬁmsxﬁwaaqﬂﬂaﬁﬂwaaﬁaznszﬁﬁé‘mﬁﬁmmm'imvi']u;u MnuAgITINES
avsvesypraiiaglimmismdeunypraiianuivszasiaridionssyindaiduinnssusie

ails Fovulunistismdenisnsgyidnituinnssuenaiedunisazdiadedvivesdannyaaa
981931059 FUYUT NN e Fnuvuiiass vesUszananguuea1gn® Amuainuiliyieimae
mansgyisniduinnssulasuseintesniiu Uwﬁ'tyr.ﬁ'ﬁﬁ'qna'ﬂdawﬁ’nﬂﬂlﬁuﬂﬂaw%‘%mmmmutmﬁ'w
F8n157ianAen (degrading manner) iesnypratuansadaduleldednedasy mmmwmmau‘lﬂm
mumuLaamna'naaum‘lwﬂnﬂﬂsm'\mﬂuuuwﬂ"luqnimaﬂuamuﬂ’lsmmnananma‘lﬂ wenanil T
n‘scum'su'uun;]wmaaqimmlwuﬂﬂaa’nmmummjaamuLaeamwﬂnmﬁmauuuwugﬁwmmimmaﬂﬂm
Frumueetredasslutasnanfinutmueldi nsddeudumigniinvesynna Wlosnngiuazlifdn
gnisduliitesauindaeisnisiianauen (degrading manner) Aaliu mmmuﬂﬂaaauqnamaanm
mnwuummmswmwammaﬂummammuLaanu,a.,mﬂmm‘mumaamnumawmu (a third
party’s ass1stance) atndlsid Fudorunstiemdensnseridmtuanssulasunanndosnuy
1A o Enwairiians Jdinadunsiiiadnsvesdanyaralunsdadulainavaudinvosmuesedn
fendesdleln ey psnnmsnsshsnitumnssndudsilianunsadoundulsl madnduleagiedase
maaqﬂﬂamvwﬁ'zmmmmmmaquuwwﬁ’lwaan'ﬁmﬁu'[wnNam'a'a' (a decision of lasting effect)
wﬂﬁaquumwmminmmgulu (a transient mood) A MaN5ANATENEIN (the protection of life)
wazdnslunsindulasieauias (the right to self-determination) muwam’[wmwngwwautym’lw
msthemdemsnsgndniduinnssulaeyaraiia Tneflidoulvihmsdnauladussdeseguuitugiuves
msddulamenuieegidase Wy nsudaamnduses (an informed act of will)

Nt uAvEiuiugiu (@ fundamental rights perspective) wuin selliifiaamuangna
fusewing flheiiuiasiiosdnengdt (a patient that refuses life-prolonging) wipUfiasnnedw
F1833n1an3unne (life-maintaining medical measures) n3alagmsidanslumsdnduladionuies
meldmnuszasiasidiney (lving will) fu 'qﬂﬂawwﬂiuaqmuniumamummniiumamwwmaa
amﬂumwuwaaﬁﬂﬁlum‘smmau‘hmamumamawmmamwﬁnmm Famnfiansanlundyuees
msdnavlavesiasinsdfindnaniiuit fadunsdadulefioguuiuguvesnmsdaduledonuies
98148as¢ (free self-determination)

UeNAN 199 cea maa%’gﬁtyfﬂ'ﬁmmwé f.A. exaic (the Physicians Act of 1998) aya1n
fimsnsgvimsaiesnm@agn (active euthanasia) Mmeluveuiwadisaia namite unndenseygeliid

we al

< 11051 aie vasUszananguaneaIg WuunUygan mmmm‘mﬁﬁﬂm%‘umi‘ﬁdﬂmé‘auﬂﬂa'iﬁni.,ﬁw
SntuIAnITN -uq'Lumms"mqnmmmmin'svmaamﬂu b dnwuy Ao dnwazusn (ums “dnge” (induce) Ty
sevindmitumnssy vaedidnuasiians Wuns “diumde” (assist) aau'lwni.,mamummnﬁu nsmw;ﬂuﬂmmﬂ
mﬂwmm “gaumie” 'lwl'1an-r:u.w'nama‘lwqﬂmummwammaauu fodupnuRamudnuusiiaes 18RRI o
el (veneaulasguua)

5



madsiamadeiindaudunesnsussmaruiutiefibunadndesdifed uesandnidedaldves
idedin mnusglevivesnmsnsyyinfuduluieussmaruduiisfiguuss uenaind nguaneda
ougAlinsEviimguesn (893u) Tnemsifiniaeiiaglinisine (omission) nanfe lidndtasasiitu
mafiumssnemunsusndvssufiasmssnwnay wwdazseansnnsindulasnan laelinndes
fnsin masnduletuaenadesanzanluspesmanmsunmdviely

Tuyuuevesmasgassuygyiuil meiun1sdiemdenisnseyidnidunnssunuanns o
Snvneiiaesvessrananguaineigiy Tuudnisdeindaudatusiunaueavan (the patient’s
sovereignty) iﬁ;ﬁsﬂ'am‘s%’nmuuﬁug’nwamgwma (SgoTsnye) warludnudndsfidaudatuunns <xa
253A803 VOITTURYLRNIUINE A.A. oces %datiﬁaﬁaaﬁtﬂumaﬁ%’ﬂ'm'lﬁl.l,ammmﬁ‘s:mﬁﬁ%ﬁﬁmaq
o35 Tuwdnils vingfte (bidesufiasviefinasumiudueen) Toastlumsinauleiinveany
msazdsgninwliviegnineenlurinumssnymansunnd uwarludnudnils nmsdeTinnouiosuns
¥93U38 (the premature death of a patient) aneldveulunvaINITiN¥IMINITUWNE Fel@sunis
pousunudeulafidmualiluinns «xa 153na0s vaeiglydnsuwnd a.f. excs MsUGasnsl
amnutiewdeiithelunmsnsevhdnituienssulasypradulidnerlneguuuulainuuandunsfias
avslunsddulasesuedlasynanndosniu seududtlionasuilald

uanani madgsssuymiuiuiu@uin msdaduladienueegndasyldsudvinasn
wmMsaimaesygiiwasdipuiivanvans dafu fsrengrunedsfesdnlifiinnsmstesiunistisuna
luvnaiin ielundnusyiui yarasglidndulefivzauiinvesmueanielidvnavesypnadiay

wonannil flesandetetivinunsusenis (decisive factors) lillfegluiduvesynnaiiuszasday
TInvesnuies (Wu Aseuada anusmanmsiy deulumsidesy uaznssuiunsaudiadmeniuenly
Hushy) sewnil untiygRuwingmineuazinasnssuy q veslg Seiwduiizieudluenuunnsreves
Foulumss¥inuardeadundnusziumadifensineymeuianuudseAudszresdin (palliative
medical care) Turypnavnau uinseiulidnazegnlsiny winmuesdanyanalunisdadula
WReatudin lidesdudndnualdiudmionsdndulefiozaudinvesnuesdaenisdaewmiaves
yanaiiany deududidaslignufids

luunnsdifidunseiniiessdadulddn nisindulavesypraivzaudinuesnuiesiionistiomie
NNyARATIaTL waznsnsyrhdmdunnssluiedandusguuiiuguresmsdaduladisnuiesstna
Saszvioli 0g1lsAd nsdAdlfdunisiiusefumsiafiliinisdaemaanisnseyidniduinnssulil
Trazluguuulafniy Furud Uygfalilunins oc vewszuaanguuieeigt wienisujias
anuannsavesdaanypralunisindulamenuiesegndasy aufanseyuiuisruivinyouves
yppaTuRENINTEUasnuBIAAVTasauTinveaueaismstiemEennyaraTia

0l A9 W dnwneiiass vesUssnangwuiee1yn (Ae nsyasmdsyanalinsyin
amaduinnssy) gniansuinliveunIeIgeIINYY osnduundydanazdisdanslunsindulade
MULDBE19BaTY (the right to free self-determination) A uSEsITHYLY YUENUINTT e ANwaIENINil
yaaUszInanguuEeIy (Re mitnydliyaradunsevidniduinnssunuies) maigsssuyqyiiuii



e as |

undggfdenanaglitduldiamensdiinulssasdvesyprafisenssidniduianssumueseguy

o
LYY

fugrumsdnaulaiiiudastuarunmanmsaseudn dslunsdifenanadu PNUTEAAYRIYARAL BY
LildFumsdunsestnsandduiugiu AasgessuyyINiadeliuduYen oe lidanie
wéariedgasTuyey

Tudaurenns oe ﬂaqﬂsxmangwmamm'\ﬁgu ANA3E5ITUUNYININYIT N1TNBBIVYINTTY
femssanIsuaufideswaveamnie (the crime of homicide at the victim’s request) iuifiesnns
2ANTIUUUUTRIAY (a special case of murder) SsfiaidunuAnmuung me vesUszanangmang
01001 AU MINUIAT el veasEnangmEIIgnenian msenanssumumieavambendng
fodndunnuiingiumanssy (murder) dafu Fe3dadesnmiomnimaigsssuyaludiudangn
deanlifuaszsumsldsumsidady.

03



AUT-2020-3-004

a) Austria / b) Constitutional Court /¢) /d) 11-12-2020/e) G 139/2019/f) /
g) ECLI:AT:VFGH:2020:G139.2019 / h) CODICES (German).

Keywords of the systematic thesaurus:

05.02 Fundamental Rights - Equality.
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Headnotes:

A right to free self-determination is to be derived from several constitutional guarantees, in
particular the right to private life, the right to life, as well as the principle of equality. This
right also extends to the freedom to end one’s own life. Where a person decides to end his
or her own life, this decision must be respected by the State provided that it is based on the
free will of the individual concerned. The right to end one's own life also includes the
freedom to seek and, where offered, make use of assistance provided by third parties for
that purpose. The absolute prohibition of providing assistance to suicide in § 78 of the
Criminal Code is unconstitutional.

Summary:

I. § 78 of the Criminal Code (Strafgesetzbuch, hereinafter, "StGB") sets forth that anyone
who induces another person to kill themselves or assists them in doing so is to be sentenced
to a prison term of between six months and five years. As per § 77 StGB, such imprisonment
shall also be imposed on anyone who kills another person upon their serious and emphatic
request.

The applicants, four individuals, two of them seriously ill, filed a constitutional complaint
against §§ 77 and 78 StGB, alleging, in particular, the violation of their constitutionally
protected rights to respect for human dignity, life and respect for private and family life. The
contested provisions would make it impossible for the first three applicants to die in a
dignified and self-determined manner. The fourth applicant, a general practitioner and
specialist in anesthesiology and intensive care medicine, claimed that he could not fulfil the
wishes of patients for suicide assistance without exposing himself to criminal, disciplinary
and ethical consequences.



Il. The Constitutional Court held that the constitutionally guaranteed right to free self-
determination is derived from guarantees of several fundamental rights, in particular the
right to private life and the right to life as well as the principle of equality. The right to free
self-determination comprises the right to govern one’s own life as well as the right to die in
dignity. The right to free self-determination, as inferred from the Constitution, covers not
only the decision by and the action of the person willing to commit suicide, but also that
person’s right to avail himself/herself of the assistance of a third party willing to provide
assistance.

The prohibition of assisted suicide can constitute a particularly intensive interference with
individual rights. As the second limb of § 78 StGB prohibits assisted suicide without
exception, this provision may, under certain circumstances, induce the individual to end his
or her life in a degrading manner if he or she freely decides that a self-determined life in
personal integrity and identity and, hence, human dignity is no longer guaranteed in the
given situation. If the legal system allows the person to end his or her life in dignity and on
the basis of free self-determination at the time chosen by him or her, it may prolong the
person’s life, as he or she does not feel forced to end his or her life in a degrading manner.
Hence, a person’s life may be prolonged if he or she has the possibility of ending his or her
life at the time chosen by him or her and with a third party’s assistance. By prohibiting
assisted suicide without exception, the second limb of § 78 StGB deprives the individual of
the right to decide when to end his or her life in dignity. Given that suicide is irreversible, the
corresponding free self-determination of the person determined to end his or her life must
be based on a decision of lasting effect (rather than a transient mood). Both the protection
of life and the right to self-determination oblige the legislator to allow assistance to suicide
by a third party, provided the decision is based on free self-determination, i.e. on an
informed act of will.

From a fundamental rights perspective there is no difference between a patient that refuses
life-prolonging or life-maintaining medical measures within his or her sovereignty over
treatment or by exercising his or her right to self-determination within his or her living will,
and a person willing to commit assisted suicide as part of his or her right to self-
determination in order to die in dignity. In both cases, the decisive aspect is that the decision
is taken on the basis of free self-determination.

In addition, § 49a of the Physicians Act of 1998 (Arztegesetz 1998) permits active euthanasia
within certain narrow limits: a doctor may accept an acceleration of death caused by pain-
relieving measures as an unavoidable side effect in the case of dying people, if the benefits
for the relief of severe pain predominate. The law also allows (passive) euthanasia by
omission: whether patients agree to a medical treatment or reject it, the doctor must always
respect their informed decision, regardless of whether this decision is appropriate from a
medical point of view or not.

In the Court's view, the prohibition of any assistance to suicide, as laid down in & 78 StGB, is
in contradiction, on the one hand, with the patient’s sovereignty over treatment based in
(constitutional) law and, on the other hand, with § 49a, paragraph 2, Arztegesetz 1998 — at
least if the patient has made a living will. If, on the one hand, the patient (by refusing or
withdrawing consent) is free to decide if his or her life is to be saved or prolonged through
medical treatment and, on the other hand, the premature death of a patient within the



framework of medical treatment is accepted under the prerequisites laid down in § 49a,
paragraph 2 Arztegesetz 1998, denying the patient assistance to suicide by another person in
whatever form and thus negating the right to self-determination without any exception is
not justified.

The Court added that free self-determination is also influenced by a variety of social and
economic circumstances. The legislator therefore has to provide for safeguards to prevent
abuse, ensuring that a person does not decide to end his or her life under the influence of
third parties.

Moreover, since some decisive factors are not exclusively in the disposition of the person
willing to die (e.g. family, financial circumstances, care conditions, the expected dying
process etc.), legislation and other measures by the State are necessary to counteract
differences in the living conditions and ensure access to palliative medical care to all.
Regardless thereof, the freedom of the individual to decide on their life in conditions of
integrity and personal identity and, consequently, decide to end life with third-party
assistance, must not be denied.

In some cases, it may be difficult to determine if a person’s decision to end his or her life
with assistance from a third party and the final act of suicide are based on free self-
determination. However, this does not justify an absolute prohibition of assistance to suicide
in whatever form, as prescribed by the second limb of § 78 5tGB, or the absolute denial, to
an individual capable of free self-determination and of assuming responsibility for his or her
own acts, of the right to end his or her life with assistance from a third party.

The second limb of § 78 StGB ("or assists them in doing so") was found to be
unconstitutional because it violated the right to free self-determination inferable from the
Constitution.

As for the first limb of § 78 StGB ("induces another person to kill themselves"), the
Constitutional Court observed that this provision is only applicable where the individual's
wish to commit suicide is not based on a free and uninfluenced decision. In such a case the
individual's wish is not protected by fundamental rights. The Court therefore concluded that
this part of § 78 StGB is not unconstitutional.

With regard to § 77 StGB, the Court held that the crime of homicide at the victim's request is
merely a special case of murder, which is punishable under § 75 StGB. So, if § 77 5tGB was
repealed, homicide at the victim's request would still be punishable as murder. The
constitutional complaint was therefore considered inappropriate to give rise to a decison on
the merits in that regard.

Cross-references:

European Court of Human Rights:

- Pretty v. United Kingdom, no. 2346/02, 29.07.2002;

- Koch v. Germany, no. 497/09, 17.12.2012;
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- Witt v. Germany, no. 18397/03, 08.01.2007.
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? Constitution of Austria

Article 7 (1) All nationals are equal before the law. Privileges based upon birth, sex, estate, class or
religion are excluded. No one shall be discriminated against because of his disability. The Republic
(Federation, provinces and municipalities) commits itself to ensuring the equal treatment of disabled and
non-disabled persons in all spheres of everyday life.

® The European Convention on Human Rights, 1950

ARTICLE 8 Right to respect for private and family life

1. Everyone has the right to respect for his private and family life, his home and his correspondence.

2. There shall be no interference by a public authority with the exercise of this right except such
as is in accordance with the law and is necessary in a democratic society in the interests of national security,
public safety or the economic well-being of the country, for the prevention of disorder or crime, for the
protection of health or morals, or for the protection of the rights and freedoms of others.

ARTICLE 10 Freedom of expression

1. Everyone has the right to freedom of expression. This right shall include freedom to hold opinions
and to receive and impart information and ideas without interference by public authority and regardless of

frontiers. This Article shall not prevent States from requiring the licensing of broadcasting, television or
cinema enterprises.

2. The exercise of these freedoms, since it carries with it duties and responsibilities, may be subject
to such formalities, conditions, restrictions or penalties as are prescribed by law and are necessary in a
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democratic society, in the interests of national security, territorial integrity or public safety, for the
prevention of disorder or crime, for the protection of health or morals, for the protection of the reputation
or rights of others, for preventing the disclosure of information received in confidence, or for maintaining
the authority and impartiality of the judiciary

“ Federal Act dated 12th June 1981 on the Press and other Publication Media (Media Act -
MedienG)

Article 13 Date and form of the release

(3a) In case of publication on a web site the reply or subsequent notice shall remain available for
download for one month. In case the notice on the facts continues to be available for download, the reply
or subsequent notice shall be kept available for download for the same period of time as the notice on
the facts and up to a point in time one month after deletion of the notice on the facts.

Article 17 Publication ordered by the court

(1) The court shall order publication of a reply or a subsequent notification if it has wrongly not
been duly published or not at all. I particular parts of the counterstatement or the subsequent notification
do not comply with the requirement by law, the court shall decide which parts of the reply or of the
subsequent notification are to be published. If parts of the reply or the subsequent notification do not
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comply with the requirement by law, however if they can be improved by modifying their wording or their
contents, the court shall direct applicant in the hearing to improve the reply or subsequent notification
and subsequently decide that it be published in such improved form. If no decision for publication has
been rendered, the respective application shall be rejected.

(5) In addition, the court of appeal shall sentence applicant to pay the cost for such publication of
the reply or subsequent notification obtained in an unjustified way and of the publication of the judgement
on the appeal. Upon request a decision is to be rendered on the amount of these costs to be paid within
a term of fourteen days. In exceptional cases the court may reduce the amount due for the publication at
its discretion and fix a longer payment term, however not exceeding one year. The decision constitutes
a title for enforcement in terms of §1 of the Enforcement Code.
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Headnotes:

The right to reply to allegations that have been made in the media is protected by Article 8
and Article 10 ECHR. Under Article 10 ECHR, the State is also required to adopt measures that
protect media owners against undue publication requirements, including the obligation to
compensate the media owner for costs incurred if the publication obtained has not been
justified. However, such a payment obligation is disproportionate if it may deter individuals
from exercising their right of reply.

Summary:

. The applicant was member of the Vienna city council and, inter alia, responsible for
enforcing the ban on smoking in bars and restaurants which had been introduced as of 1
November 2019. On 22 and 23 October 2019, a media company published an article, both in
a newspaper and online, denouncing "excessive staff costs" caused by the necessary control
measures.

On 15 November 2019, the applicant requested the media owner to publish a reply stating
that the allegations published in that article had been incorrect, incomplete and misleading.
In fact, the costs incurred had been much lower.

When the media company refused to publish the reply, the applicant lodged an application
with the Vienna Criminal Court (Landesgericht fiir Strafsachen Wien) on 3 January 2020. On 6
February 2020, the Vienna Criminal Court allowed that application and ordered the media
owner to publish the rectification requested.



The media owner appealed against that decision; as by law the appeal did not have suspensory
effect (Article 15.5 of the Media Act), the company published the reply ordered by the Vienna
Criminal Court.

On 9 September 2020, the Vienna High Court (Oberlandesgericht Wien) granted the appeal
and dismissed the applicant’s initial application. The Vienna High Court also ruled that the
media company was entitled to publish parts of that appellate decision, and that under Article
17.5 of the Media Act the applicant was obliged to pay to the media company the costs for
publishing the reply and the relevant parts of the appellate decision.

On 31 October 2022, the Vienna Criminal Court fixed the definitive costs to be paid by the
applicant at about EUR 240.000.

The applicant lodged a constitutional complaint with the Constitutional Court. She argued that
Article 17.5 of the Media Act violated various constitutional principles including the right to
freedom of expression (Article 10 ECHR), the right to respect for private life (Article 8 ECHR)
and the principle of objectivity inherent in the principle of equality (Article 7 of the Federal
Constitutional Law).

II. Pursuant to the Media Act, the court shall order publication of a reply if it has wrongly not
been duly published or if it has not been published at all (Article 17.1). If on the basis of a
judgment of first instance a counterstatement has been published and an appeal lodged
against such judgment is granted in full or in part, the media owner shall, upon request, be
authorized to publish within an adequate term these parts of the decision on the appeal in
such a form that is required for the information of the public. In addition, the court of appeal
shall sentence the applicant to pay the cost for such publication of the reply obtained in an
unjustified way and of the publication of the judgment on the appeal. Upon request, a decision
is to be rendered on the amount of the costs to be paid within a term of fourteen days. In
exceptional cases the court may reduce the amount of the costs to be paid for the publication
at its discretion and fix a longer payment term (Article 17.5).

The Supreme Court (Oberster Gerichtshof) has established that the costs to be imposed on the
applicant under Article 17.5 of the Media Act amount to the standard advertising rates of the
media owner concerned.

The Constitutional Court observed that the obligation imposed on a media company to publish
a reply is an interference with its freedom of expression; as a consequence, such interference
will infringe the Convention if it does not meet the requirements of Article 10.2 ECHR.

As for the individual concerned, the aim of the right to reply is to afford him or her the
possibility of protecting him or herself against certain statements or opinions disseminated by
the mass media that are likely to be injurious to his or her private life, honour or dignity. The
right to make a counterstatement therefore falls within the ambit of Article 8 ECHR. In
addition, the right of reply also serves the purpose of ensuring that the public is provided with
information that is both correct and complete. From that point of view, the right of reply, as
an important element of freedom of expression, also falls within the scope of Article 10 ECHR.
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As a result, when determining the right of reply, the State is required to strike a fair balance
between the right to respect for private life and the right to freedom of expression in
conformity with the criteria laid down in Articles 8.2 and 10.2 ECHR.

The Constitutional Court found that, as a matter of principle, the Media Act includes various
provisions that seek to live up to this balancing task. On the one hand, there are provisions
ensuring that the right to reply can be exercised effectively, as replies shall be published at
very short notice (because appeals do not have suspensory effect) and in a way ensuring the
same public impact as the statement impugned. On the other hand, the Media Act also affords
certain safeguards for media owners as claims for publication of a counterstatement are
subject to conditions, time-limits, and judicial review; moreover, media owners are entitled
to compensation for the costs incurred if the publication of a reply has been unjustified.

However, the Constitutional Court also pointed out that these safeguards which aim to protect
media owners against undue publication duties must not be of such nature as to produce a
"chilling effect" on exercising the right of reply.

In this respect, the Constitutional Court noted that the costs to be paid to the media owner
depend on the advertising rates of the media, which in turn reflect the market position of the
media concerned. Moreover, if a counterstatement has to be published on a website, the
minimum time of this publication is one month by law (Article 13.3a of the Media Act). Against
this background, the Constitutional Court considered that the provision at issue may expose
the applicant to a disproportionate financial risk or even inhibit individuals from exercising his
or her right to reply at all.

Admittedly, Article 17.5 of the Media Act also provides that the court may reduce the amount
to be paid. However, such reduction is at the discretion of the court and may only be granted
in case of hardship, i.e., if the economic existence of the applicant would otherwise be at
threat.

The Constitutional Court therefore concluded that Article 17.5 of the Media Act violated
both Articles 8 and 10 ECHR as it failed to strike a fair balance between the right to respect
for private life and the right to freedom of expression.
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