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Foreword

The Constitution of the Kingdom of Thailand, B.E. 2560 (2017)
is regarded as the fundamental principle of Thailand’s democratic
regime of the government with the King as Head of State and the
legal guideline for other laws in society. By regulating the duties
of the branches of government, it balances the powers between the
legislature, the executive, and the judiciary.

The Constitutional Court of the Kingdom of Thailand has a
judicial power under the Constitution. The spirit of its establishment
is to protect rights, liberties as well as equality of the people under
the rule of law, and uphold the constitutional supremacy. In other words, any provisions of
law, rules or regulations which are contrary to or inconsistent with the Constitution shall
be unenforceable upon the decision on unconstitutionality by the Constitutional Court. As
specifically prescribed in the Constitution, the Court has duties and powers to consider
and adjudicate on the constitutionality of law as well as a question regarding duties and
powers of the House of Representatives, the Senate, the National Assembly, the Council of
Ministers, or Independent Organs under the Constitution. In this connection, the decision of
the Constitutional Court shall be final and binding on the National Assembly, the Council of
Ministers, Courts, Independent Organs, and State agencies.

Konrad Adenauer Stiftung (KAS) and the Office of the Constitutional Court (OCC)
have been developing our academic partnership since the latter’s establishment. We are
aware of such importance of Constitutional Court rulings as a precedent binding on all
the entire government agencies and society. Such rulings under the rule of law are, thus,
deserved to be examined by both Thai and international academic communities. This book
‘The Constitutional Court Rulings 2020°, which consists of 32 rulings of that year, has
been published into both Thai and English for those who are interested in the judiciary’s
adjudication.

On this occasion, the Office of the Constitutional Court of the Kingdom of Thailand
would like to express our deep gratitude towards the Konrad Adenauer Sitftung and
Dr. Céline-Agathe Caro, Head of Konrad Adenauer Stiftung, Thailand Office, for our mutual
cooperation and continual support.

Mrs. Porntipa Swaisuwanwong
Secretary-General

Office of the Constitutional Court
September 2023
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Foreword

Konrad-Adenauer-Stiftung (KAS) has been cooperatively
working with the Constitutional Court of the Kingdom of Thailand
through the Office of the Constitutional Court (OCC) as academic
partner since the Court’s establishment.

The cooperation between the two organizations meets the
objectives to uphold the rule of law and support people’s rights and
liberties. It also aims to promote transparency in the judicial system by
translating into English major decisions of the Constitutional Court of
the Kingdom of Thailand so these rulings can be discussed among the
international community of legal experts.

This book “Constitutional Court Rulings 2020 is the fifteenth volume. It provides
summaries of 32 constitutional cases ruled by the Constitutional Court of the Kingdom
of Thailand in 2020. The volume focusses on two main functions of the Court: the
constitutional reviews and decisions regarding the duties, powers, and membership of
Members of the House of Representatives, the Senate, the Cabinet, and the Independent
Organs. Konrad-Adenauer-Stiftung hopes that the “Constitutional Court Rulings 20207,
compiled and published in Thai and English, will be useful for both Thai and foreign
academics and that it will contribute to increase the knowledge level on constitutional and
public law, and promote the development of the constitutional jurisdiction.

Konrad-Adenauer-Stiftung would like to express its sincere gratitude to the President
of the Constitutional Court of the Kingdom of Thailand, H.E. Mr. Worawit Kangsasitiam,
as well as the Secretary General of the Office of Constitutional Court, Mrs. Porntipa
Swaisuwanwong, and OCC team members for their hard work and continuous support.

(ihew - Ao G

Dr. Céline-Agathe Caro

Country Representative,

Konrad Adenauer Stiftung — Thailand Office
September 2023
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Summary of Constitutional Court Ruling

No. 1/2563 (2020)
Dated 21* January B.E. 2563 (2020)"

Re: Application for a Constitutional Court Ruling under section 49 of the Constitution.

1. Summary of background and facts

Mr. Nattaporn Toprayoon, applicant, claimed that Future Forward Party, first respondent,
Mr. Thanathorn Juangroongruangkit, second respondent, Mr. Piyabutr Saengkanokkul,
third respondent, and Future Forward Party Executive Committee, fourth respondent,
exercised rights or liberties to overthrow the democratic regime of government with
the King as Head of State as provided under section 49 of the Constitution. As the first
respondent submitted political party regulations with several provisions stated in the terms
“democratic principle under the Constitution”, but did not use the terms “democratic
regime of government with the King as Head of State.”, such political party regulations
were consistent with the ideology, circumstances and actions of the second respondent
and third respondent as evident in opinions expressed to the mass media and the public in
the past. Thus, the first respondent political party regulations were not in accordance with
section 14(1) of the Organic Act on Political Parties, B.E. 2560 (2017), included the
regulation of political party which manifested an intent to overthrow the democratic regime
of government with the King as Head of State of all four respondents and the logo of the
first respondent was shared similarities with the logo of illuminati society. It was believed
that such society was behind the overthrow of monarchical systems in several European
countries. The applicant was of the opinion that such actions of all four respondents were
contrary to section 49 of the Constitution. Thus, the applicant submitted the application for
a ruling that the first respondent political party regulations were void for being inconsistent
with section 49 paragraph one of the Constitution and section 14(1) of the Organic Act on
Political Parties, B.E. 2560 (2017), requested to order the dissolution of the first respondent
political party and the revocation of the election candidacy rights of the second, third, and
fourth respondent under section 92 paragraph two of the Organic Act on Political Parties,
B.E. 2560 (2017).

2. The Preliminary Issue

The preliminary issue was whether or not the Constitutional Court had the
competence to accept the application for a ruling under section 49 of the Constitution.

* Published in the Government Gazette Vol. 137, Part 13a, dated 14" February B.E. 2563 (2020)
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After deliberation, it was found as follows. This was a case where the applicant
requested a Constitutional Court for ruling that the four respondents’ actions constituted
an exercise of rights or liberties to overthrow the democratic regime of government with
the King as Head of State under section 49 of the Constitution. The applicant had already
exercised the right to petition to the Attorney-General to request a Constitutional Court
order under section 49 paragraph two of the Constitution but the Attorney-General did not
take action within fifteen days of receiving such petition. This case was in accordance with
section 49 paragraph three of the Constitution which the applicant could submit a direct
application to the Constitutional Court. The Constitutional Court therefore ordered the
acceptance of the application and supplemental application for ruling, and directed the four
respondents to submit a reply to the allegations.

3. Summary of Replies

The four respondents submitted replies to the allegations that the applicant did not
have standing to submit this application, since there was an act by a political party to
overthrow the democratic regime of government with the King as Head of State, the Organic
Act on Political Parties, B.E. 2560 (2017) provided that it was the functions of the Election
Commission to submit an application to the Constitutional Court. Moreover, all four
respondents did not commit an act which constituted an exercise of rights or liberties to
overthrow the democratic regime of government with the King as Head of State under
section 49 of the Constitution as alleged by the applicant.

4. Reply to allegation

The applicant submitted an objection to the reply statements that the applicant’s
submission of application was in accordance with the law in all respects. Moreover,
actions of all four respondents were contrary to the Constitution and laws pursuant to
the facts and evidences which the applicant submitted to the Court.

5. The issues considered by the Constitutional Court

The issues considered by the Constitutional Court was whether or not the actions
of the four defendants constituted an exercise of rights or liberties to overthrow the
democratic regime of government with the King as Head of State as provided under section 49
paragraph one of the Constitution.

After deliberation, it was found as follows. Section 49 of the Constitution was
provision which was intended to serve as a measure to preserve the democratic regime of
government with the King as Head of State by providing a mechanism for proceedings
in the event of a violation. In particular, the provisions in paragraph one laid down the
principle of preserving the democratic regime of government with the King as Head of
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State. Furthermore, the Constitutional Court was charged with the duties of review and had
the power to order the restraint of a wrongful act under section 49 paragraph one of the
Constitution before the consequence of such act could be realized. However, this did not
include an order to dissolve a political party since the dissolution of a political party had
to be done in accordance with section 92 paragraph one (1) and (2) of the Organic Act on
Political Parties, B.E. 2560 (2017).

Upon consideration of the application, supplemental application and supporting
documents, it was found that this was a case where the applicant claimed that such a case
involved the applicant’s claim that the first respondent political party regulations, which
included policies and logo, were wrongful under section 14 and section 15 of the Organic
Act on Political Parties, B.E. 2560 (2017). The issuance of political party regulations was
part of the procedures for establishing a political party, being the duties and powers of the
Election Commission under the Organic Act on Political Parties, B.E. 2560 (2017). The
application for registration of political party establishment pursuant to section 13, section 14,
section 15, and section 17, such provision prescribed that an applicant must also submit
political party regulations together with the application. Thereafter, the Political Parties
Registrar would examine the correctness and completeness of the submitted documents and
evidence. If the submitted application for registration of political party establishment and
documents and evidence were correct and complete, the Political Parties Registrar, by the
approval of the Election Commission, would register the establishment of political party and
then announce the establishment of the political party in the Government Gazette. Upon
the second respondent submitting an application for registration of establishment of the first
respondent party as a political party and the Political Parties Registrar, by the approval of the
Election Commission, registered the establishment of the first respondent party as a political
party pursuant to section 17 of the Organic Act on Political Parties, B.E. 2560 (2017), and
an announcement of establishment of the first respondent party in the Government Gazette
was already made, it was preliminarily apparent that the regulations of the first respondent
political party did not have characteristics which were detrimental to the democratic regime
of government with the King as Head of State, pursuant to section 14(1) of the Organic Act on
Political Parties, B.E. 2560 (2017). However, if there were subsequent facts to indicate that
the first respondent political party regulations submitted in the application for registration of
the establishment of political party was not in accordance with the provisions of section 14
or section 15 of the Organic Act on Political Parties, B.E. 2560 (2017), it was the duty
and power of the Political Parties Registrar to report to the Election Commission for
consideration and possible adoption of a resolution to revoke such regulations pursuant to
section 17 paragraph three. The facts in this case did not show such an occurrence and
all four respondents did not commit any subsequent act after the registration of the
establishment of the first respondent political party. Hence, there was insufficient evidence
to reach a finding that the actions of the four respondents constituted an exercise of rights or
liberties to overthrow the democratic regime of government with the King as Head of State
as provided under section 49 paragraph one of the Constitution.



6 <> Summaries of the Constitutional Court Rulings for Year 2020

Nevertheless, the first respondent party’s wording in the regulations “democratic
principles under the Constitution” differed from the provisions of section 2 of the
Constitution, it could cause divisions between people in the nation pursuant to section 14(3)
of the Organic Act on Political Parties, B.E. 2560 (2017). The Election Commission thus
had the duty and power to consider and adopt a resolution to revoke this regulation pursuant
to section 17 paragraph three in order to align with the provisions of the Constitution.

As for the applicant’s claim that the second, third and fourth respondents had
circumstances, ideas, attitude, infatuation with western philosophy, being an anti-royalist
movement, having ideas to change the structure of Thai society by expressing opinions at
various times prior and subsequent to the registration of establishment of the first respondent
political party as evident in the mass and public media in the past. Determining a person
exercised rights or liberties to overthrow the democratic regime of government with the
King as Head of State as provided under section 49 paragraph one of the Constitution, there
had to be a finding of facts that was sufficiently clear to indicate such an aim and purpose to
the extent that a reasonable person could foresee a probable outcome of exercise of rights
or liberties to overthrow the democratic regime of government with the King as Head of
State, such an act had to be in progress and not too remote from the cause. Nevertheless, the
facts available in this case were only information from websites, printed media and internet
media and there were no facts yet to show that all four respondents had circumstances or
committed acts as stated in the claimed opinion of the applicant. The facts in this case were still
insufficient for a finding that the actions of the four defendants constituted an exercise of
rights or liberties to overthrow the democratic regime of government with the King as Head
of State as provided under section 49 paragraph one of the Constitution. As for whether or
not the other actions of the four defendants were offences under the Penal Code or other
laws, those matters would be dealt with in separate proceedings under the relevant laws.

6. Ruling of the Constitutional Court

By virtue of the foregoing reasons, the Constitutional Court held that the actions of
all four defendants as claimed by the applicant did not constitute an exercise of rights or
liberties to overthrow the democratic regime of government with the King as Head of State
as provided under section 49 paragraph one of the Constitution.

The quorum of the Constitutional Court consisted of Mr. Nurak Marpraneet,
Mr. Jaran Pakditanakul, Mr. Chut Chonlavorn, Mr. Twekiat Menakanist, Mr. Nakharin
Mektrairat, Mr. Boonsong Kulbupar, Mr. Punya Udchachon, Mr. Worawit Kangsasitiam
and Mr. Udomsak Nitimontree.
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Summary of Constitutional Court Ruling

No. 2 - 3/2563 (2020)
Dated 7 February B.E. 2563 (2020)"

Re: The President of the House of Representatives referred the opinions of Members of the
House of Representatives to the Constitutional Court for a ruling under section 148
paragraph one (1) on whether or not the Bill on Annual Expenditure Budget of
B.E. 2563 (2020) was enacted in accordance with the provisions of the Constitution.

1. Summary of background and facts

The President of the House of Representatives, applicant, referred the opinions of
Members of the House of Representatives to the Constitutional Court for a ruling under
section 148 paragraph one (1) of the Constitution in a total of 2 applications. The facts
under both of applications, supplemental application and supporting documents could be
summarized as follows.

First Application (Case No. 2/2563 (2020)) during the deliberations of the Bill
on Annual Expenditure Budget of B.E. 2563 (2020), at one instance there was a person
who used the electronic identification and voting card of Mr. Chalong Toedweerapong,
Member of the House of Representatives for Phatthalung Province, Bhumjaithai Party,
to cast a vote of approval for such bill at a time when Mr. Chalong Toedweerapong
was not present in the sitting of the House of Representatives. It was whether or not such
action could cause the process for enactment of the Bill on Annual Expenditure Budget
of B.E. 2563 (2020) to become unconstitutional. One hundred and nine Members of the
House of Representatives therefore entered their names in a motion to the applicant pursuant
to section 148 paragraph one (1) of the Constitution in conjunction with article 139 of the
Rules of Procedure of the House of Representatives, B.E. 2562 (2019) for a referral to the
Constitutional Court for a ruling as follows.

Second Application (Case No. 3/2563 (2020)) during the deliberations of the Bill
on Annual Expenditure Budget of B.E. 2563 (2020), which was approved by the House
of Representatives on 11" January B.E. 2563 (2020), it appeared that there was use of
another person’s electronic identification and voting card in the second reading, from
section 31 to section 55, in the third reading to give approval of Members of the House
of Representatives and observations of the committee. It appeared that the name of
Mr. Chalong Toedweerapong, Member of the House of Representatives for Phatthalung
Province, Bhumjaithai Party, also voted despite the fact that during such time

* Published in the Government Gazette Vol. 137, Part 18a, dated 6" March B.E. 2563 (2020)
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Mr. Chalong Toedweerapong was not present at the sitting of the House of Representatives
but was in Phattalung Province. Even though it was unclear who had casted the vote on his
behalf, the existence of Mr. Chalong Toedweerapong’s vote in favor of the bill showed
that another Member of the House of Representatives used Mr. Chalong Toedweerapong’s
electronic identification and voting card to vote. Furthermore, it also appeared on
the facts that during voting in the second reading, there were Members of the House of
Representatives from Palang Pracharath Party and Bhumjaithai Party who each used
2 electronic cards, which implied circumstances that there were voting for other persons.
Therefore, the voting process in the deliberations of the Bill on Annual Expenditure Budget
of B.E. 2563 (2020) was unconstitutional, and it could be deemed that the resolution of
the House of Representatives in the process for enactment of the bill was unconstitutional.
As a consequence, the Bill on Annual Expenditure Budget of B.E. 2563 (2020) was enacted
inconsistently with the provisions of the Constitution, and the Constitutional Court had given
aruling in a similar case in Constitutional Court Ruling No. 3-4/2557 (2014) dated 12" March
B.E. 2557 (2014). Eighty-four Members of the House of Representatives therefore entered
their names in an opinion to the applicant pursuant to section 148 paragraph one (1) of the
Constitution to refer the matter to the Constitutional Court for a ruling.

Thereafter, the applicant submitted a supplemental application, the facts in which
could be summarised as follows. In the deliberations during the second reading of section 49
of the Bill on Annual Expenditure Budget of B.E. 2563 (2020), there appeared the names of
Mrs. Natee Ratchakitprakarn, Member of the House of Representatives, Bhumjaithai Party,
who voted in favor despite the fact that during such time Mrs. Natee Ratchakitprakarn was
on course to travel abroad. This showed that a Member of the House of Representatives had
used an electronic identification and voting card on her behalf.

2. The Preliminary Issue

The preliminary issue was whether or not the Constitutional Court had the competence
to accept these two applications for a ruling under section 148 paragraph one (1) of the
Constitution.

After deliberation, it was found as follows. Upon a finding of facts in both of
applications, supplemental application, and supporting documents that 109 Members
of the House of Representatives (Case No. 2/2563 (2020)) and 84 Members of the House
of Representatives (Case No. 3/2563 (2020)), which was a number not less than one-tenth
of the total number ofexisting members of both Houses of the National Assembly, entered
their names in a motion for referral to the Constitutional Court for ruling that the Bill on
Annual Expenditure Budget of B.E. 2563 (2020) had been enacted inconsistently with
the provisions of the Constitution, the case was therefore in accordance with section 148
paragraph one (1) of the Constitution in conjunction with section 7(1) of the Organic
Act on Procedures of the Constitutional Court, B.E. 2561 (2018). The Constitutional Court
therefore ordered the acceptance of both applications for a ruling and directed relevant
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persons, namely the Secretary-General of the House of Representatives, Mr. Chalong
Toedweerapong, Member of the House of Representatives, Miss Prim Poolcharoen,
Member of the House of Representatives and Mr. Somboon Sarum, Member of the House
of Representatives, to submit a written statement together with relevant information to the
Constitutional Court.

3. Reply to the relevant persons

The four relevant persons submitted a reply in conjunction with relevant information.
The fact could be summarised as follows.

After reviewing information, the Secretary-General of the House of Representatives
stated that Mr. Chalong Toedweerapong admitted that he was not present at the sitting of the
House of Representatives during parts of the vote on the Bill on Annual Expenditure Budget
of B.E. 2563 (2020) between 10" to 11" January B.E. 2563 (2020). He explained that
he never collected the electronic identification and voting card from the House of
Representatives. However, it appeared that in the votes on section 31 to section 53 of the
Bill on Annual Expenditure Budget of B.E. 2563 (2020), vote to approve the entire bill,
and vote to approve the observations of the committee, Mr. Chalong Toedweerapong’s
name appeared to have voted in favor. The sitting of the Coordinating Committee therefore
adopted a resolution, in conjunction with the decision of the President of the National
Assembly and the Speaker of the House of Representatives, that the approval votes of
Mr. Chalong Toedweerapong were unlawful. Moreover, it appeared that Miss Prim
Poolcharoen and Mr. Somboon Sarum actually used the electronic card to present
themselves and vote on the Bill on Annual Expenditure Budget of B.E. 2563 (2020) in second
and third readings as claimed. Nevertheless, the sitting of the House of Representatives
used the Senate’s meeting room on a temporary basis and the number of electronic card
slots was insufficient for use of Members of the House of Representatives. In such a case,
it was therefore inappropriate to infer an intention to allow another Member of the House of
Representatives to vote on one’s behalf, which was inconsistent with the Constitution and
Rules of Procedure.

Mr. Chalong Toedweerapong stated that he left the electronic identification and
voting card in the meeting room of the House of Representatives and affirmed that he had
not deposited or tasked any person to use the electronic identification and voting card on his
behalf.

Miss Prim Poolcharoen claimed that she was in the sitting of the House of
Representatives for voting on the Bill on Annual Expenditure Budget of B.E. 2563 (2020)
in the second and third readings. She had used only her own electronic card to present
herself and vote on every occasion, and that she had not voted on behalf of any other person.

Mr. Somboon Sarum stated that he could not find his electronic identification and
voting card. Thus, he requested for a spare electronic voting card from an official for
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temporary use. He therefore possessed 2 electronic identification and voting cards.
However, when voting, he used the electronic identification and voting card only once.

4. The issues considered by the Constitutional Court

The issues considered by the Constitutional Court was whether or not the Bill on
Annual Expenditure Budget of B.E. 2563 (2020) was enacted in accordance with the
provisions of the Constitution.

After deliberation, it was found as follows. Section 148 of the Constitution provided
for the Constitutional Court to review the constitutionality of a bill both in terms of
procedure and substance on whether a bill had been enacted in accordance with the
provisions of the Constitution or whether such a bill contained any substance which was
contrary to or inconsistent with the Constitution. In this case, there was no issue for the
Constitutional Court to decide on the content or substance of the bill. Also, there was
no issue concerning a criminal or ethical wrongdoing of any Member of the House of
Representatives. The only issue to be decided was the process for enactment of such bill.
As for whether or not and to what extent a person was liable to a penalty, this was a matter
subject to further proceedings under the relevant laws.

The facts in both applications showed that the House of Representatives convened
in a sitting to consider the Bill on Annual Expenditure Budget of B.E. 2563 (2020) in the
second and third readings and the observations of the committee on 10" January B.E. 2563
(2020) at approximately 19.30 hours to 11" January B.E. 2563 (2020). It appeared that
there was a use of electronic identification and voting card to approve the Bill on Annual
Expenditure Budget of B.E. 2563 (2020) for Mr. Chalong Toedweerapong. The exercise of
voting right for a person who was absent from a sitting was a dishonest act which violated
the fundamental principle of being a Member of the House of Representatives charged with
performing duties unbound by obligation to any person and should perform duties honestly
for the collective benefit of the nation and general well-being of the people free from conflict
of interests under section 114 of the Constitution and also inconsistent with the principle of
honesty as declared by the Member of the House of Representatives prior to taking office
pursuant to section 115 of the Constitution. Furthermore, a Member had only one voice
when casting a vote under section 120 paragraph three of the Constitution and could not
exercise votes on another person’s behalf pursuant to section 80 paragraph three of the Rules
of Procedure of the House of Representatives, B.E. 2562 (2019). The fact that the Member
of the House of Representatives was not in the meeting room, but there was use of electronic
identification and voting card resulted in the vote being dishonest. As a consequence, the
resolution on the Bill on Annual Expenditure Budget of B.E. 2563 (2020) on such date
and time was inconsistent with the rule of law and inconsistent with the provisions of the
Constitution. Hence, the Bill on Annual Expenditure Budget of B.E. 2563 (2020) was
enacted inconsistently with the provisions of the Constitution.
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On the question of whether or not the Bill on Annual Expenditure Budget of
B.E. 2563 (2020) lapsed in its entirety as was the case of Constitutional Court Ruling
No. 15-18/2556 (2013) and Constitutional Court Ruling No. 3-4/2557 (2014), the
Constitutional Court found as follows. The issue for ruling, case circumstances and relevant
provisions of law in both Constitutional Court rulings significantly differed from such issues
in this case. In other words, this case did not involve any issue on the essential substance
of a bill being contrary to or inconsistent with the Constitution. The only problem was the
process for enactment of this bill. The facts in this case were clear that the deliberations and
voting of the House of Representatives in the first reading, acceptance of principles, and
deliberations in the committee stage prior to submission to the House of Representatives
for section-by-section deliberations in the second reading had been conducted in
accordance with the Constitution in all regards. These stages could be deemed as having been
satisfactorily completed. In addition, there was an urgent necessity for the nation to use this
law to alleviate problems caused by delays and obstacles to disbursement of public funds.
Furthermore, at present section 74 of the Organic Act on Procedures of the Constitutional
Court, B.E. 2561 (2018), provided that the Constitutional Court should include an
enforcement provision in the ruling. Therefore, even though the Bill on Annual Expenditure
Budget of B.E. 2563 (2020) was enacted inconsistently with the provisions of the
Constitution, the Bill on Annual Expenditure Budget of B.E. 2563 (2020) lapsed only
in regard to the deliberations in the second reading, third reading and observation of the
committee, including deliberations and approval of the Senate. As for the deliberations
and voting of the House of Representatives in the first reading, acceptance in principle, and
deliberations in the committee stage prior to submission to the House of Representatives for
section-by-section deliberations in the second reading that had already been completed in
accordance with the Constitution in all respects, did not lapse. It was therefore necessary
and expedient to prescribe enforcement provisions for the House of Representatives to
proceed with deliberations and voting in the second reading, third reading and observations
of the committee in accordance with the Constitution, and thereafter make a submission to
the Senate for approval in compliance with the Constitution. Furthermore, the House of
Representatives shall report the outcome of conformance with the Constitutional Court’s
enforcement provisions within thirty days of the Constitutional Court ruling pursuant to
section 74 of the Organic Act on Procedures of the Constitutional Court, B.E. 2561 (2018).

5. Ruling of the Constitutional Court

By virtue of the foregoing reasons, the Constitutional Court held that the Bill on
Annual Expenditure Budget of B.E. 2563 (2020) was not enacted in accordance with the
provisions of the Constitution only with respect to the deliberations and voting in the
second reading, third reading and observations of the committee. An enforcement provision
is issued whereby the House of Representatives shall duly proceed in accordance with the
provisions of the Constitution only with respect to the second reading, third reading and
observations of the committee, and such bill as properly rectified shall be submitted to the
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Senate for further proceedings under the Constitution. The House of Representatives shall
also report compliance outcomes of the said enforcement provision to the Constitutional
Court within thirty days of the Constitutional Court ruling under section 74 of the Organic
Act on Procedures of the Constitutional Court, B.E. 2561 (2018).

The quorum of the Constitutional Court consisted of Mr. Nurak Marpraneet,
Mr. Jaran Pakditanakul, Mr. Chut Chonlavorn, Mr. Twekiat Menakanist, Mr. Nakharin
Mektrairat, Mr. Boonsong Kulbupar, Mr. Punya Udchachon, Mr. Worawit Kangsasitiam
and Mr. Udomsak Nitimontree.
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Summary of Constitutional Court Ruling

No. 4/2563 (2020)
Dated 19 February B.E. 2563 (2020)"

Re: Miss Srisamai Chueachat (applicant) requested for a Constitutional Court ruling

under section 213 of the Constitution.

1. Summary of background and facts

Miss Srisamai Chueachat, applicant, claimed that she was a former Director of
Kuiburi Hospital, a medical doctor in the network of volunteer doctors for medical
termination of pregnancies in accordance with laws and Medical Council regulations for
teenagers and unprepared pregnancies, and a committee member of the Referral System
for Safe Abortion pursuant to Department of Health Order No. 207/2560, dated 8" March
B.E. 2560 (2017). The applicant was arrested by a police officer and charged with the
offence under section 302 of the Penal Code, despite provisions giving a medical doctor the
authority to do so under section 305 of the Penal Code, which had led to arrests and charges
of termination of pregnancies on unprepared service recipients pursuant to section 301 of the
Penal Code. Afterwards, the applicant was subsequently transferred to another official post
atthe Community Health Center of Hua Hin Hospital 5. The applicant claimed that section 301
and section 305 of the Penal Code raised questions of consistency with section 27,
section 28 and section 77 of the Constitution. The applicant submitted an application to
the Ombudsman in order to notify the applicant of the outcome of considerations that
section 301 and section 302 of the Penal Code, despite raising practical issues, did not yet
constitute a problem of unconstitutionality which the Ombudsman could submit the matter
together with an opinion to the Constitutional Court under section 23(1) of the Organic Act
on Ombudsmen, B.E. 2560 (2017).

The applicant therefore requested for a Constitutional Court ruling under section 213
of the Constitution as follows:

(1) that section 301 of the Penal Code raised a problem of inconsistency with section 27
and section 28 of the Constitution;

(2) that section 305 of the Penal Code raised a problem of inconsistency with section 27,
section 28 and section 77 of the Constitution;

(3) that a ruling of the Constitutional Court should come into effect 540 days after the
ruling was read with a condition that an organ, state agency or relevant person should revise

* Published in the Government Gazette Vol. 137, Part 21a, dated 18" March B.E. 2563 (2020)
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the law and report compliance or compliance problems to the Constitutional Court within
360 days and 500 days as from the Constitutional Court ruling.

2. The Preliminary Issue

The preliminary issue was whether or not the Constitutional Court had the
competence to accept the application for a ruling under section 213 of the Constitution.

After deliberation, it was found that the police officer’s legal proceedings against the
applicant under section 302 of the Penal Code was a direct consequence of the applicant
performing consensual abortion, being an offence under section 301 of the Penal Code. The
applicant claimed that section 301 of the Penal Code, which was directed at penalizing only
a woman undergoing an abortion, but did not penalize the man who had a relationship with
the woman, caused an inequality under the law pursuant to section 27 and section 28 of
the Constitution and the applicant did not receive protection under section 305 of the Penal
Code due to the lack of exemption for a medical doctor’s action in the event of a wom-
an exercising the right to have a safe termination of pregnancy. Hence, such provisions of
law were contrary to or inconsistent with section 27, section 28 and section 77 of the
Constitution. In this case, the applicant was therefore a person whose right or liberty
recognized by the Constitution had been violated, and the applicant was of the opinion
that such a violation was a consequence of section 301 and section 305 of the Penal
Code, being contrary to or inconsistent with the Constitution. The case was therefore in
accordance with the rules, procedures and conditions under section 213 of the Constitution
in conjunction with section 48 paragraph one and paragraph two of the Organic Act on
Procedures of the Constitutional Court, B.E. 2561 (2018). The Constitutional Court therefore
ordered the acceptance of the application for a ruling.

3. The issues considered by the Constitutional Court

The Constitutional Court determined that there are three issues had to be decided,
as follows.

The first issue was whether or not section 301 of the Penal Code was contrary to or
inconsistent with section 27 and section 28 of the Constitution.

After deliberation, it was found as follows. The Penal Code was a law intended to
protect persons and preserve peace and order in society. Moreover, it stipulated actions
or inactions which constituted wrongdoings as well as prescribed criminal penalties for
wrongdoers. Section 301 was a provision on the offences of abortion. Termination of
pregnancy presented a delicate problem with respected to the society, medicine and the law.
The issue also raised problems concerning ethics and morality. This action was deemed
to be a criminal wrongdoing and penalties were imposed only on the woman causing
an abortion on herself or consented to another person causing an abortion on herself.
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The offence of abortion embedded an intent and legal moral to protect the fetus, recognizing
the importance and value of human life pending birth. However, the roots of society were
not dependent only upon the realization of value of human life, but also on other important
factors which comprised roots of society similar to the protection of the right to life of a
fetus. If the only intent was to protect the fetus without consideration for the protection of
the pregnant mother which pre-existed the fetus’ rights, such an approach could prejudice
the woman resulting in unfairness and encroachment or restriction of a woman’s bodily
rights, being a natural right fundamental to human dignity that was characteristic of one’s
rights and liberties to perform or omit an act on one’s life and body, insofar that such action
did not interfere or impinged upon the rights or liberties of another person. Such provision
also affected the right of self-determination of a pregnant woman, which included the right
of a woman to decide on the continuance or termination of a pregnancy. Moreover, the
protection of a fetus’ rights and the rights of a pregnant woman must be balanced by
applying the stage of the pregnancy as a rule for denying a woman rather than setting
conditions or suitable time limits as provided under section 301 of the Penal Code. Hence,
this provision restricted rights or liberties of a woman in excess of necessity. In addition,
the state had the duty to provide measures to promote the exercise of rights and liberties of a
person by having in place measures for the safe and legal termination of pregnancy, without
prejudice to the exercise of a woman’s rights, whilst also providing care and safeguards for
the life of a fetus without prejudice to the right to life. The provision of section 301 of the
Penal Code thus affected the rights and liberties in life and body of a woman in excess of
necessity and was not consistent with the rule of proportionality, and restricted rights and
liberties under section 28 of the Constitution.

As for the applicant’s claim that section 301 of the Penal Code, which provided
for only the woman to have criminal liability, excluding the man who had a relationship
with the woman and participated in the commission of the wrongdoing, was an unfair
discrimination and contrary to or inconsistent with section 27 of the Constitution, the
Constitutional Court found as follows. Section 27 of the Constitution recognized the
equality of persons, unfair discrimination against a person was thus prohibited. This principle
of equality contained the fundamental principle, namely treatment of essentially identical
objects equally and treatment of essentially different objects differently according the
nature of that matter. An offence under section 301 of the Penal Code could only occur
with a woman because this nature only a woman could become pregnant and terminate a
pregnancy. Since men and women have different physical attributes, applying the penalty
and offence under section 301 of the Penal Code to a man who had a relationship with
a woman constituting the cause for pregnancy to achieve equality and fairness would
amount to the identical treatment of essentially different objects. This would be an unfair
treatment of the man. Therefore, section 301 of the Penal Code was neither contrary to nor
inconsistent with section 27 of the Constitution.

Hence, section 301 of the Penal Code was contrary to or inconsistent with section 28
of the Constitution. An enforcement provision is hereby provided for the ruling to come



16 <> Summaries of the Constitutional Court Rulings for Year 2020

into effect after the expiration of three hundred and sixty days as from the day of
Constitutional Court ruling under section 74 of the Organic Act on Procedures of the
Constitutional Court, B.E. 2561 (2018).

The second issue was whether or not section 305 of the Penal Code was contrary to
or inconsistent with section 27, section 28 and section 77 of the Constitution.

After deliberation, in was held that the applicant claims that section 305 of the
Penal Code provided reasons for termination of pregnancy in only 2 cases, despite the fact
that a pregnant woman should have the right to decide on whether to continue with the
pregnancy or terminate the pregnancy, being the right of self-autonomy within the pregnant
woman’s human dignity, and was an unfair discrimination and a restriction of rights
and liberties in life and body of a pregnant woman, being therefore contrary to or inconsistent
with section 27 and section 28 of the Constitution, the Constitutional Court found as follows.
Such provision provided for exemptions from criminal liability for a woman who caused an
abortion on herself and a medical doctor who caused an abortion of a woman’s pregnancy,
which were of fences under section 301 and section 302 of the Penal Code in order to protect
a pregnant woman in a case of necessity due to the woman’s health or a woman becoming
pregnant due to the commission of a criminal offence under section 276, section 277,
section 282, section 283 or section 284 of the Penal Code. Regard had been given to
the rights in life and body of a woman, as well as the right of self-autonomy with regard
to one’s reproductive health. In the interest of safety of a woman’s life, this could be in
danger as a consequence of the termination of pregnancy. The state therefore provided that
a termination of pregnancy had to be performed under the supervision of a medical doctor
which was also intended to avoid health problems and consequential social problems that
could affect public interests. Medical Council Regulation on Practice Directions Pertaining
to Termination of Pregnancies under section 305 of the Penal Code, B.E. 2548 (2005) had
a clarity in medical conditions and already included cases on physical and mental health
problems of pregnant women. It was therefore discernible that section 305 of the Penal Code
was a provision which was intended to protect both the equity of law and the fair protection
of rights and liberties in the body of a pregnant woman. It was in accordance with the rule of
proportionality and was intended to provide suitable safeguards for the interests of society
and the public. There was no unfair discrimination and no instance which could constitute
a restriction of rights or liberties in the body of a pregnant woman pursuant to section 27
and section 28 of the Constitution.

As for the applicant’s claim that section 305 of the Penal Code was outdated under the
circumstances and current medical advancements which emphasized medicinal abortions
rather than surgical abortions, and that the provision failed to extend protection to other
medical personnel who provided services under the supervision of a medical practitioner,
and therefore was inconsistent with section 77 of the Constitution, the Constitutional Court
found as follows. Section 77 of the Constitution was a provision in the chapter on directives
on state policies, which the state should apply as a guideline for enacting laws only to the
extent of necessity and should repeal or revise laws which were no longer necessary or
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inconsistent with circumstances. This provision did not provide a duty of the state which
mandated strict compliance. It merely provided a policy directive to be observed by
the state as a guideline for enacting laws. Thus, this was not a case where section 305 of the
Penal Code could be contrary to or inconsistent with section 77 of the Constitution.

Therefore, section 305 of the Penal Code was neither contrary to nor inconsistent
with section 27, section 28 and section 77 of the Constitution.

The third issue was whether or not and in what ways, regardless of the consistency
or inconsistency with the Constitution, there should be a measure for review of legislation.

After deliberations, it was found that the provisions of the Penal Code governing
this issue had been in force for sixty years, causing problems of illegal abortions in society
resulting in harm to the lives and bodies of a large number of women. The provision had also
caused social problems due to the unpreparedness of women and numerous children born.
Current medical sciences had greatly advanced, enabling care to safely support a woman’s
decision with regard to her body at the appropriate time. However, there was a lack of
comprehensive and appropriate protective measure for medical practitioners. The
Constitutional Court therefore proposes that the Penal Code and laws relating to abortion
should be revised in line with current circumstances. The relevant agencies should take
actions to revise such provisions of law.

4. Ruling of the Constitutional Court

By virtue of the foregoing reasons, the Constitutional Court held that section 301 of
the Penal Code was contrary to or inconsistent with section 28 of the Constitution, but was
neither contrary to nor inconsistent with section 27 of the Constitution. The Constitutional
Court hereby prescribes an enforcement provision in the court ruling in relation to the
contrary or inconsistent provision, which shall come into effect upon the expiration of three
hundred and sixty days as from the date of court ruling. Section 305 of the Penal Code,
on the other hand, was neither contrary to nor inconsistent with section 27, section 28
and section 77 of the Constitution. Furthermore, it is expedient that a relevant agency
shall proceed to revise the Penal Code and laws governing abortions in line with current
circumstances.

The quorum of the Constitutional Court consisted of Mr. Nurak Marpraneet,
Mr. Jaran Pakditanakul, Mr. Chut Chonlavorn, Mr. Twekiat Menakanist, Mr. Nakharin
Mektrairat, Mr. Boonsong Kulbupar, Mr. Punya Udchachon, Mr. Worawit Kangsasitiam
and Mr. Udomsak Nitimontree.
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Summary of Constitutional Court Ruling

No. 5/2563 (2020)
Dated 21°* February B.E. 2563 (2020)"

Re: The Election Commission requested for a Constitutional Court order to dissolve

Future Forward Party.

oooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooo

1. Summary of background and facts

The Election Commission, applicant, submitted an application to the Constitutional Court
ruling for an order to dissolve Future Forward Party, respondent, in case that
Mr. Thanathorn Juangroongruangkit, the respondent party leader, lent monies to the
respondent pursuant to two loan agreements in a total amount of 191,200,000 baht. This
was therefore a case of a juristic act to conceal the actual juristic act of gifting or donating
monies to the respondent in a value exceeding ten million baht, and include the amount
of 8,500,000 baht that Mr. Thanathorn Juangroongruangkit, the respondent party leader,
had already donated monies to the respondent. Thus, this was a case of gifting or donating
monies or other benefits to the respondent in excess of ten million baht which was
inconsistent with section 66 paragraph one of the Organic Act on Political Parties,
B.E. 2560 (2017). For these reasons, the respondent’s borrowing of monies and receipt
of such monies was a receipt of donations or other benefits with knowledge or imputed
knowledge of an unlawful source, or with reasonable grounds to suspect unlawful
source, which was a violation of section 72 of the Organic Act on Political Parties, B.E. 2560
(2017), and constituted a cause for dissolution of the respondent party under section 92
paragraph one (3) in conjunction with section 93.

The applicant therefore adopted a resolution in meeting no. 129/2562 on 11" December
B.E. 2562 (2019) to submit an application to the Constitutional Court and requested for
the following decisions of the Constitutional Court:

(1) an order to dissolve the respondent party;

(2) an order to revoke the election candidacy rights of the respondent party executive
committee members; and

(3) an order to prohibit former executives of the respondent party whose election
candidacy rights had been revoked from registering a new political party or becoming
a political party executive or participating in the establishment of a new political party for
a period of ten years as from the day of Constitutional Court order to dissolve the respondent

party.

* Published in the Government Gazette Vol. 137, Part 21a, dated 18" March B.E. 2563 (2020)
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2. The Preliminary Issue

The Preliminary Issue was whether or not the Constitutional Court had the
competence to accept this application for a ruling under section 92 of the Organic Act on
Political Parties, B.E. 2560 (2017).

After deliberation, it was found as follows. Upon the applicant having credible evidence
that the respondent had committed an act constituting a cause for the Constitutional Court
to dissolve the respondent party under section 92 paragraph one (3) in conjunction with
section 72 of the Organic Act on Political Parties, B.E. 2560 (2017), and the applicant
submitted an application to the Constitutional Court for an order to dissolve the respondent
party. The Constitutional Court therefore ordered the acceptance of this application for
aruling pursuant to section 7(13) of the Organic Act on Procedures of the Constitutional Court,
B.E. 2561 (2018) in conjunction with section 92 paragraph one of the Organic Act on
Political Parties, B.E. 2560 (2017).

3. Summary of Replies

The respondent submitted a reply that the process by which the applicant submitted
an application requesting for dissolution of the respondent party was unlawful and the
Constitutional Court did not have the competence to dissolve the respondent party.
In addition, the respondent had the capacity of a private juristic person who had the right
and liberty to create a legal relationship insofar as there was no provision of law
prohibiting the political party from doing so. Since the Organic Act on Political Parties,
B.E. 2560 (2017) did not provide a prohibition on political parties from borrowing monies,
the respondent was therefore able to borrow monies. Moreover, the respondent’s borrowing
of monies was not a concealed act and not a donation or any other benefit under section 4 of
the Organic Act on Political Parties, B.E. 2560 (2017). As for section 72 of the Organic Act
on Political Parties B.E. 2560 (2017), it was intended to prevent a political party or office
holder in a political party from receiving a donation of monies, property or any other benefit
which was dirty money. The respondent did not have knowledge and was not in a position
to know that the loan sum was money obtained unlawfully. Also, there were no reasonable
grounds to suspect that the loan sums were obtained from an unlawful source and the
applicant had never issued a caution or ordered the return of such loans to the lenders.
Therefore, the applicant’s allegations that the respondent violated section 62, section 66
and section 72 of the Organic Act on Political Parties, B.E. 2560 (2017) were inadmissible.

4. The issues considered by the Constitutional Court

Constitutional Court determined that there were 4 issues which had to be decided,
as follows.

The first issue was whether or not the applicant had the competence to submit this
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application to the Constitutional Court for a ruling under section 92 of the Organic Act on
Political Parties, B.E. 2560 (2017).

After deliberation, it was found that the proceedings for dissolution of political party
pursuant to section 92 of the Organic Act on Political Parties, B.E. 2560 (2017), as evidence
in the applicant’s meeting on 26" November B.E. 2562 (2019) that the Political Parties
Registrar should collect facts and evidence, in case that there was a complaint which
constituting a cause for dissolution of the political party pursuant to section 92, the Political
Parties Registrar issued an order to appoint a fact-finding committee. Afterwards, such
committee made a submission to the Political Parties Registrar who then submitted
the matter to the applicant for consideration. The applicant found that there was credible
evidence that the respondent had violated section 72 thus constituting a cause for submission
of an application to the Constitutional Court for a ruling under section 92 paragraph one (3)
and adopted a resolution to submit an application to the Constitutional Court in this case.
Therefore, the process for criminal proceedings and process for submission of application
to the Constitutional Court for a Constitutional Court order to dissolve a political party
were independent from one another. Hence, the applicant’s submission of application was
consistent with the relevant laws and regulations. The applicant thus had a competence to
submit this application to the Constitutional Court.

As for the objection of the respondent, it claimed that the Constitutional Court did
not have the competence to dissolve the respondent party. After deliberation, section 210
paragraph two of the Constitution in conjunction with section 7 (13) of the Organic Act on
Procedures of the Constitutional Court, B.E. 2561 (2018) provided that the court had the
duties and powers to consider other cases as provided under the Constitution, Organic Act
or other laws as being within the jurisdiction of the Constitutional Court. Therefore, the
Constitutional Court had the duties and competence to adjudicate on the dissolution of the
respondent party.

The second issue was whether or not there was a cause for dissolution of the
respondent party under section 72 in conjunction with section 92 of the Organic Act on
Political Parties, B.E. 2560 (2017).

After deliberation, if was found as follows. Section 45 of the Constitution was intended
to recognize the liberty to establish a political party by providing a legal framework pertaining
to the establishment and administration of a political party to ensure that political parties
widely served the public and was internally administered in accordance with democratic
principles under the political party. In particular, a political office holder and political party
should be able to perform duties or undertake activities independently, free from unlawful
domination or influence by a person or group, and the public was allowed to establish
a political party from the beginning. It was provided that the administration, fielding of
candidates in an election of Members of the House of Representatives, and other activities of
a political party should involve the participation of members. This requirement prevented a
political party from becoming a political business or enables any person to exploit a financial
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advantage to dictate a party solely or by a single group.

Section 72 of the Organic Act on Political Parties, B.E. 2560 (2017) provided two
prohibitions. The first prohibition concerned a political party and office holder in a political
party committing a violation by receiving a donation of monies, properties or any other
benefit with knowledge or imputed knowledge that the value was obtained unlawfully,
which governed both the obtaining and method of obtaining the monies, properties or any
other benefit unlawfully or without disclosure. The second prohibition concerned a political
party and office holder in a political party committing a violation by receiving a donation
of monies, properties or any other benefit with reasonable cause to suspect that the source
of such value was unlawful, i.e. obtaining monies, properties or any other benefit that the
source of which was the commission of a legal offence, or dirty money, laundered money,
trade in illegal items, human trafficking or corruption. The obtaining of donations in both
cases, regardless of their value, was in all events deemed as an unlawful act. Providing
for such prohibition was to prevent a political party from becoming involved with monies,
properties or any other such benefit, which would cause the political party to become a
conspirator or collaborator or accomplice in the commission of an offence, thus prejudicing
public trust in the Thai political party system. This measure was essential for the promotion
of the Thai political party system to ensure transparency of institutions and public trust,
consistent with section 77 paragraph one of this Organic Act, which provided necessary
measures and procedures to be imposed on political parties to ensure that a political party’s
receipt of donations was lawful, transparent and accountable.

A political party’s operations had to rely on incomes of the political party which
the law provided income sources under section 62 of the Organic Act on Political Parties,
B.E. 2560 (2017). Therefore, any money expended by political party in political activities
that had not been obtained from a source and method specified by law would be deemed as
money that had been unlawfully obtained pursuant to section 62. Even though the Organic
Act on Political Parties, B.E. 2560 (2017) did not expressly prohibit a political party from
borrowing funds, it also did not recognize such an act as permissible. Moreover, a political
party had the status of a juristic person under the Organic Act on Political Parties, which was
a public law, and a loan, despite not being an income, constituted a receipt and a political
fund. Undertakings related to the acquisition and expenditure of monies for political
activities was therefore limited to the scope of law only. Upon an examination of the spirit of
the Constitution and relevant laws, a political party borrowing therefore had to be consistent
and be in accordance with the spirits of the Constitution and relevant laws.

The terms “donations” and “other benefits” under the Organic Act on Political Parties,
B.E. 2560 (2017) had a specific definition under this law in order to determine the matters
subject to the application of the law on this matter and in order to meet the objectives of the
Constitution and law in controlling the financial sponsorship of political parties within
reasonable levels for the carrying out of political activities to be free from being under the
domination by a person or group.
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The following facts were found in this case. The respondent’s financial statement for
the year B.E. 2561 (2018) showed that expenditures exceeded incomes by 1,490,537 baht.
However, the respondent entered into two loan agreements with Mr. Thanathorn
Juangroongruangkit, who also had the capacity of the respondent party leader, for the
amount of 191,200,000 baht. Moreover, interest rates and penalties were not in accordance
with regular trade terms, and could be deemed as any other benefit granted to a political
party which could be valued in money terms. Even though the respondent might have made
partial repayments of the loan to the lender on several occasions, the first repayment on
4" January B.E. 2562 (2019) by cash in an amount of 14,000,000 baht merely two days after
the execution of the loan agreement, as regards the loan agreement dated 11" April B.E. 2562
(2019) for the amount of 30,000,000 baht at an interest rate of two percent per annum, whilst
the respondent received only 2,700,000 baht on the contractual execution date, the execution
of such loan agreement had the characteristics of a money loan with a contractual term and
circumstances which conferred benefits or gave special assistance to the respondent that
was not in accordance with regular trade terms and not a regular loan and loan repayment
transaction. Furthermore, the interest rate was not in accordance with normal trade terms
for an unsecured loan, which was deemed as any other benefit granted to the respondent that
could be valued in money terms. When added together with any other benefit which the
respondent received that were incidental to the loan of 191,200,000 baht, and monies
donated by Mr. Thanathorn Juangroongruangkit, the respondent party leader, to the
respondent in the year B.E. 2562 (2019) in the amount of 8,500,000 baht, it was apparent
that this was a case of receipt of donated monies, properties or any other benefit to a
value exceeding ten million baht per year, being an act prohibited under section 66
paragraph two. With regard to the acts of Mr. Thanathorn Juangroongruangkit, who was
the respondent party leader, giving the respondent a large loan sum, the respondent party
executive committee should have known that such a large debt owed to a person would
cause domination or influence by the creditor who could rely on the debt. Also, the financial
advantage may grant exclusive control of the party to a single person or group. As a result,
the political party would become a political business. Therefore, the respondent’s loan was
intended to avoid the receipt of donation of monies, properties or any other benefit under
section 66. As such donation was prohibited under section 66, the donation of monies,
properties or any other benefit was accepted with knowledge or imputed knowledge of an
unlawful source under section 72 of the Organic Act on Political Parties, B.E. 2560 (2017).
Hence, there was credible evidence that the respondent violated section 72, constituting a
cause for dissolution of the respondent party under section 92 paragraph two in conjunction
with section 92 paragraph one (3) of the Organic Act on Political Parties, B.E. 2560 (2017).

The third issue was whether or not and to what extent the executive committee of the
respondent party would have been revoked their election candidacy rights under section 92
paragraph two of the Organic Act on Political Parties, B.E. 2560 (2017).

After deliberation, it was found as follows. Upon the respondent committing an act
which constituted a cause for dissolution of the respondent party, the Constitutional Court
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was required to order the dissolution of the respondent party pursuant to section 92
paragraph one (3) and paragraph two of the Organic Act on Political Parties, B.E. 2560
(2017). Moreover, when the Constitutional Court ordered the dissolution of the political
party, it was therefore proper that the Constitutional Court order the revocation of election
candidacy rights of the respondent party’s executive committee holding such offices on
2" January B.E. 2562 (2019) or 11™ April B.E. 2562 (2019), being the dates of the acts
constituting the causes for dissolution of the respondent party. Moreover, the election
candidacy rights of respondent party executive committee members holding offices on the
days of the actions constituting the causes for dissolution of the respondent party are revoked
for a period of ten years as from the day of Constitutional Court order to dissolve the
respondent party pursuant to section 92 paragraph two.

The fourth issue was whether or not the former executives of the respondent party that
had been dissolved and whose election candidacy rights had been revoked could register the
establishment of a new political party or become a political party executive or participate
in the establishment of a new political party within ten years of the respondent party’s
dissolution pursuant to section 94 paragraph two of the Organic Act on Political Parties,
B.E. 2560 (2017).

After deliberation, it was held that section 94 paragraph two of the Organic Act on
Political Parties, B.E. 2560 (2017) provided the consequences of a legal violation which
the Constitutional Court did not have the competence to give an order otherwise. Upon the
Constitutional Court giving an order to dissolve the respondent party and dissolve the
election candidacy rights of the respondent party’s executive committee, it was therefore
mandatory that an order be given to prohibit the former executives of the respondent party
who held such offices on 2™ January B.E. 2562 (2019) or 11" April B.E. 2562 (2019),
being the days of commission of acts constituting causes for dissolution of the respondent
party and revocation of election candidacy rights, from registering a new political party or
becoming a political party executive or participating in the establishment of a new political
party for a period of ten years as from the day of Constitutional Court order to dissolve the
respondent party.

5. Ruling of the Constitutional Court

By virtue of the foregoing reasons, the Constitutional Court orders the dissolution of
Future Forward Party, respondent, as well as the revocation of election candidacy rights of
the respondent party executive committee holding offices on 2™ January B.E. 2562 (2019)
or 11™ April B.E. 2562 (2019), being the days of commission of acts constituting causes
for dissolution of the respondent party, for a period of ten years as from the day of
Constitutional Court order to dissolve the respondent party. Furthermore, the former office
holders in the respondent party’s executives are prohibited from registering a new political
party or becoming a political party executive or participating in the establishment of a new
political party for a period of ten years as from the day of Constitutional Court order to
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dissolve the respondent party.

The quorum of the Constitutional Court consisted of Mr. Nurak Marpraneet,
Mr. Jaran Pakditanakul, Mr. Chut Chonlavorn, Mr. Twekiat Menakanist, Mr. Nakharin
Mektrairat, Mr. Boonsong Kulbupar, Mr. Punya Udchachon, Mr. Worawit Kangsasitiam
and Mr. Udomsak Nitimontree.
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Summary of Constitutional Court Ruling

No. 6/2563 (2020)
Dated 13™ May B.E. 2563 (2020)"

Re: Whether or notsection 117 of the Navigation in the Thai Waters Act, B.E. 2456 (1913),

was contrary to or inconsistent with section 249 and section 250 of the Constitution.

----------------------------------------------------------------------------------------------------

1. Summary of Background and Facts

The Central Administrative Court referred the objection of the plaintiff (Pathum Thani
Municipality) in Black Case No. 1481/2560 (2017) to the Constitutional Court for a ruling
under section 212 of the Constitution. The facts in the letter referring the objection of the
plaintiff and supporting documents could be summarised as follows. The plaintiff had
initiated a project for the construction of a steel-reinforced concrete road over a canal
(Klong Yai) and another project for the modification of another canal (Klong Bang
Prok) into a traffic surface. Upon the commencement of construction, the plaintiff submitted
a written application for a construction permit to the 3™ respondent (Director of Marine
Office, Nonthaburi Branch) but was not granted such permit and there was an order to
remove installations extending into the waterway in both of these projects. The plaintiff
appealed to the 1% respondent (Director-General of the Marine Department), but the appeal
was dismissed. The plaintiff therefore submitted a plaint to the Central Administrative Court
requesting for a repeal of the order for non-permission to construct an installation extending
into the waterway as well as the order for removal of such installations. The plaintiff further
raised the objection that the Constitution recognised that the provision of public services
was within the specific duties and powers of a local administrative organisation pursuant to
section 249 and section 250 of the Constitution. The plaintiff, which was a local administrative
organisation in the form of a municipality, had the duties and powers to oversee and provide
public services within its responsible area. The construction of roads over both canals was
therefore direct powers of the plaintiff. Hence, a permit from the Marine Department and
the Ministry of Transport was not necessary. Section 117 paragraph one of the Navigation
in the Thai Waters Act, B.E. 2456 (1913), was therefore contrary to or inconsistent with the
Constitution. The Central Administrative Court was thereby requested to refer the objection
to the Constitutional Court for a ruling on whether or not section 117 and section 118 of the
Navigation in the Thai Waters Act, B.E. 2456 (1913), were contrary to or inconsistent with
section 249 and section 250 of the Constitution.

The Central Administrative Court found that a decision of the Central Administrative
Court on whether or not the 3 respondent’s order was lawful required a decision on

* Published in the Government Gazette Vol. 137, Part 40a, dated 5" June B.E. 2563 (2020).
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whether or not the 3™ respondent had the authority to issue an order to instruct the plaintiff
to remove structures extending into the waterway in both of these cases, as well as whether
orders made by all three respondents were lawful exercises of discretion. Such decisions
concerned the provisions in section 117 and section 118 of the Navigation in the Thai Waters
Act, B.E. 2456 (1913). Thus, this was a case where the Central Administrative Court had to
apply provisions of law to this case. As there had not yet been a ruling of the Constitutional
Court in relation to such provisions, the plaintiff’s objection was referred to the Constitutional
Court for a ruling under section 212 paragraph one of the Constitution.

2. Preliminary Issue

The preliminary issue was whether or not the Constitutional Court had the
competence to accept this written referral of objection for consideration under section 212
paragraph one of the Constitution.

After deliberation, the Constitutional Court found as follows. This was a case
where the Central Administrative Court referred the objection of a plaintiff requesting for
a Constitutional Court ruling on whether or not section 117 and section 118 of the
Navigation in the Thai Waters Act, B.E. 2456 (1913),were contrary to or inconsistent with
section 249 and section 250 of the Constitution. Upon examination, it was found that the
provision in section 118 imposed criminal penalties for a person who violated section 117.
Therefore, such provision was not a provision of law which the Central Administrative
Court had to apply to this case. On the facts, the Central Administrative Court would apply
section 117 to this case. Upon an objection of the plaintiff together with reasons that
section 117 of such law was contrary to or inconsistent with the Constitution, and the
Constitutional Court had not yet rendered a ruling in relation to such provision, the case
was in accordance with the rule under section 212 paragraph one of the Constitution.
The Constitutional Court therefore ordered the acceptance of this case for consideration.

3. Issues Considered by the Constitutional Court

The Constitutional Court determined that the issue for consideration was whether or
not section 117 of the Navigation in the Thai Waters Act, B.E. 2456 (1913), was contrary to
or inconsistent with section 249 and section 250 of the Constitution.

The Constitutional Court found as follows. An interpretation of section 249 and
section 250 of the Constitution had to be consistent with principles of a democratic regime
of government with the King as Head of State and the indivisible Kingdom. The essential
substance was statehood having absolute internal and external powers, and the existence of
a single government having the powers to govern the entirety of the State’s territory under
a law uniformly applied throughout the country. Consideration or enforcement of any law
had to be principally subject to the central authority. Decentralisation of administrative
authority to a local administrative organisation merely constituted a distribution or sharing
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of the powers to decide or issue a ruling from the central authority to the local administrative
organisation on certain matters pertaining to the provision of public services or activities
in line with the varying needs of the people in a locality. Nevertheless, the distribution or
sharing of powers to decide or issue a ruling had to be subject to the relevant provisions
of law addressing each matter. The provision of public services by a local administrative
organisation, apart from compliance with section 249 and section 250 paragraph one, had to
be pursuant to section 250 paragraph two of the Constitution, i.e. Act on Plans and Stages
for Decentralisation to Local Administrative Organisations, B.E. 2542 (1999). Section 6
and section 12 of such Act provided for a Decentralisation to the Local Government
Organisation Committee with the duty of giving advice to the Council of Ministers on the
decentralisation, authorisation or licensing powers to local administrative organisations.
There had been a Notification of the Decentralisation to the Local Government Organisation
Committee, Re: Action Plan Prescribing Stages for Decentralisation to Local Administrative
Organisations No. 1, B.E. 2545 (2002), stipulating a transfer of powers to permit construction
of structures extending into waterways from the Marine Authority to municipalities,
Pattaya City, Sub-district Administrative Organisations and Bangkok Metropolitan by
the end of the year B.E. 2546 (2003). In addition, the Order of the Marine Department
No. 442/2547 (2004), dated 29" July B.E. 2547 (2004), Re: Authorisation of Marine
Department Pursuant to the Navigation in the Thai Waters Act-towards Local Administrative
Organisations provided powers to such agencies to consider and issue permits for the
construction of structures extending into waterways, only with respect to the installation
of a water pumping station, pipeline installation, cable lines, electricity poles, aquatic
animal cages and erosion dams. The Order of the Marine Department No. 185/2548 (2005),
dated 25™ April B.E. 2548 (2005), granted powers of the “Marine Authority” under the
Navigation in the Thai Waters Act to the local administrative organisations in four
additional items, namely a wharf for vessels not exceeding 20 gross tonnage, a pontoon
and elevated bridge, bridge over a canal and vessel beam. Section 250 of the Constitution did
not provide for a local administrative organisation to have the authority to provide all types
of public services, but only as provided by law. The law allowed the Decentralisation to
Local Government Organisation Committee to consider suitability. Even though section 117
of the Navigation in the Thai Waters Act, B.E. 2456 (1913), did not specify that a
local administrative organisation had the power to grant authorisation or permit pertaining
to the construction of structures extending into a waterway, the application of this Act had
to be considered in conjunction with Act on Plans and Stages for Decentralisation to Local
Administrative Organisations, B.E. 2542 (1999), as well as relevant subordinate legislation.
Therefore, it was deemed that a local administrative organisation at that time could oversee
and provide public services and public activities on matters relating to the construction
of structures extending into a water way in a total of eight items, pursuant to the Order
of the Marine Department No. 442/2547 (2004), and the Order of the Marine Department
No. 185/2548 (2005). However, as regards certain matters which were not included in
those eight items, such as the construction of a road over a canal or construction of a water
underway, these held significance and had to be considered in the context of the entire
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country. Although the local administrative organisation had to power to provide public
services involved in the construction of structures extending into water ways apart from
eight items as per the transferred powers, a permit from the Marine Authority had to be
obtained prior to the undertaking so as to allow the Marine Authority to consider the impact
to transport or to the common public use of the waterway.

4. Ruling of the Constitutional Court

The Constitutional Court held that section 117 of the Navigation in the Thai Waters
Act, B.E. 2456 (1913), was neither contrary to nor inconsistent with section 249 and
section 250 of the Constitution.

The quorum of the Constitutional Court consisted of Mr. Worawit Kangsasitiam,
Mr. Twekiat Menakanist, Mr. Nakharin Mektrairat, Mr. Punya Udchachon, Mr. Udom
Sittiwirattham, Mr. Wiroon Sangtian, Mr.Chiranit Havanond and Mr. Noppadon Theppitak.




Summaries of the Constitutional Court Rulings for Year 2020 < 29

Summary of Constitutional Court Ruling

No. 7/2563 (2020)
Dated 27* May B.E. 2563 (2020)"

Re: Mr. Witteveen Tjibbe Ulysses Michael, or Tjibbe Ulysses Michael Witteveen (applicant)
requested for a Constitutional Court Ruling under section 213 of the Constitution.

1. Summary of background and facts

Mr. Witteveen Tjibbe Ulysses Michael, or Tjibbe Ulysses Michael Witteveen,
applicant, claimed that he was the lawful son of Mr. Durk Witteveen, a Dutch national, and
Miss Daochai Khanthakkoot, a Thai national. He was born on 31 March B.E. 2522 (1979)
in the Utrecht, the Netherlands, with his birth registered at the Utrecht City Registrar, the
Netherlands. The applicant’s father and mother registered their marriage at the Utrecht City
Registrar, the Netherlands. The applicant was an employee in a service establishment in
Phuket Province. Subsequently, the Minister of Interior enforced a stringent policy of social
order with regard to service establishments under the law. Inspections were carried out in
various service establishments, including the service establishment where the applicant was
employed. Thereafter, the applicant had to leave Thailand. The Ministry of Interior then
issued Order No. 115/2546 (2003), dated 26" March B.E. 2546 (2003), denying permission for
the applicant’s re-entry into the Kingdom, due to the applicant being a person exhibiting cause
to believe that entry was sought for the purpose of prostitution, trafficking women or children,
trafficking narcotic drugs, evading customs duties or engaging in other activities contrary to
public order or good morals of the people, thus having the characteristics of a person banned
from entry into the Kingdom pursuant to section 12 paragraph one (8) of the Immigration
Act B.E. 2522 (1979). The applicant’s mother later filed a letter with the Immigration
Bureau seeking leave for the applicant’s entry into the Kingdom to apply for a national
identity card and file for Thai nationality. The Immigration Office replied in writing that
the applicant’s entry into Thailand was denied due to Order of the Ministry of Interior
No. 115/2546 (2003), and that the Minister’s order was final and non-appealable. Additional
information to the records to permit the applicant to enter the Kingdom was not authorized.
The applicant filed an application at Krabi Provincial Court, Re: Application for Thai
Nationality. The court dismissed the application. The applicant appealed. The Court of
Appeals Region 8 affirmed the decision. The applicant filed a complaint with the Ombudsman,
seeking a revocation of Ministry of Interior Order No. 115/2546 (2003). The Ombudsman
received the application on 4™ March B.E. 2562 (2019). The applicant claimed that a period
of sixty days had lapsed since the application was received from the applicant but the
Ombudsman had not yet given a decision.

* Published in the Government Gazette Vol. 137, Part 47a, date 25" June B.E. 2563 (2020)
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The applicant requested for a Constitutional Court ruling under section 213 of the
Constitution, as follows:

(1) that Ministry of Interior Order No. 115/2546 (2003) was contrary to or inconsistent
with section 39 of the Constitution and was a direct violation of rights and liberties, being an
order issued by a state agency pursuant to a law which violated rights and liberties thus
causing unavoidable grievances and losses, and that such order with respect to the applicant
should be revoked;

(2) that the written order of the Immigration Bureau Commissioner, dated 2™ May
B.E. 2561 (2018) which denied additional information to be recorded to allow the applicant
to enter the Kingdom was contrary to or inconsistent with section 39 of the Constitution, and
therefore that such order should be declared null and void;

(3) that a decision be given to allow the applicant to enter the Kingdom as a Thai
national by birth in order to add his name to the civil register and issue a national identity
card as a Thai national pursuant to section 39 of the Constitution.

2. Preliminary issue

The preliminary issue was whether or not the Constitutional Court had the
competence to accept the application for a ruling under section 213 of the Constitution.

After deliberations, the Constitutional Court found as follows. The applicant was an
individual whose rights and liberties under the Constitution had been directly violated and
had suffered grievances or losses due to such order and actions. Such violation of rights
and liberties were still ongoing. The case was therefore in accordance with rules, procedures
and conditions under section 213 of the Constitution in conjunction with section 46
paragraph one of the Organic Act on Procedures of the Constitutional Court B.E. 2561
(2018). Hence, an order was given to accept the application for consideration.

Pending consideration of the Constitutional Court, the Immigration Bureau submitted
a letter to report additional proceedings as follows. On 4™ October B.E. 2562 (2019), data
was recorded in the information system that the applicant was a Thai national, and that the
Ministry of Interior issued Order No. 2752/2562 (2019), dated 27" December B.E. 2562
(2019) revoking the denial of leave to enter the Kingdom for the applicant. Thereafter, on
237 January B.E. 2563 (2020), the Immigration Bureau entered additional data in the
information system, removing the applicant’s name from the list of persons prohibited from
entering the Kingdom, and the applicant submitted a motion to file additional documents,
dated 1 May B.E. 2563 (2020), stating that the applicant’s prohibition from entering
Thailand has been revoked pursuant to Ministry of Interior Order No. 2752/2562 (2019),
dated 27" December B.E. 2562 (2019), Re: Repeal of Denial of Leave to Enter the Kingdom
for Foreigners, and that the applicant had acquired Thai nationality and had already obtained
a Thai national identity card and passport.
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The Constitutional Court found that despite the repeal of prohibition of the applicant
from entering Thailand as well as the obtaining of Thai national identity card and passport,
the applicant took a remedy against the grievances or losses, resulting in the lapse of the
applicant’s claim of violation of rights and liberties, the facts in the application involved
a case where a Thai national possessing Thai civil rights suffered from grievances or losses
as a result of a state action and such cause related to the person’s standing as a Thai national
who could not be expelled from the Kingdom, or could not be banned from entering the
Kingdom as recognised by the Constitution. As a consequence, further deliberations of
this case would be beneficial to the public pursuant to the provisions of section 51 of the
Organic Act on Procedures of the Constitutional Court, B.E. 2561 (2018) that the
Constitutional Court had the competence to not dismiss the case. Further, in order to
provide an official directive for future occasions, the Constitutional Court accepted the case
for consideration.

3. The issues considered by the Constitutional Court

The Constitutional Court determined that the issue which required ruling was
whether or not the expulsion of a Thai national from the Kingdom or the prohibition of a
Thai national from entering the Kingdom was permissible.

After deliberations, the Constitutional Court found as follows. Section 39 paragraph one
of the Constitution was a provision which protected the rights and liberties of a Thai
national from expulsion from the Kingdom or from prohibition from entry into the
Kingdom. This was an absolute right. Nationality served as tool to indicate membership or
citizenship of a state, which exhibited ties or political loyalty to a state, as well as created
a legal relationship between the host state and the individual holding nationality of such
state. The acquisition or renunciation of nationality was determined exclusively by the state.
A person who had acquired Thai nationality enjoyed protection under the Constitution and
laws. Such person had the civil right to reside in the Kingdom, whilst the state could not
expel a person having Thai nationality from the Kingdom. Therefore, a person having
Thai nationality could not be deprived of the unfettered right to enter the Kingdom, being a
fundamental right recognised by the Constitution.

As for the acquisition of Thai nationality of an individual, section 7 paragraph one
of the Nationality Act, B.E. 2508 (1965) provided that a person born from a father or mother
having Thai nationality, regardless of whether the birth occurred within or outside of the
Kingdom of Thailand, and a person born in the Kingdom of Thailand, except for a person
under section 7 bis paragraph one, acquired Thai nationality by birth. Thus, a person having
all the factual elements as provided by law would acquire Thai nationality by birth, which
could be divided into acquisition of nationality by way of bloodline principle or territorial
principle. This right was recognised by section 39 paragraph two of the Constitution,
which provided that “the revocation of Thai nationality acquired by birth is not permitted.”
Steps and procedures for the acquisition of Thai nationality by birth was specifically
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provided by relevant laws and regulations. A person who was born from a father or mother
holding Thai nationality had the right to acquire Thai nationality by birth pursuant to
the bloodline principle, being an acquisition of Thai nationality by law. However, such
person had to make initial contact the relevant agency and proceed in accordance with the
applicable rules and regulations.

The acquisition of Thai nationality was affected by law and all processes had to be
completed, e.g., recording the individual’s entry in the civil register under the law on civil
registration. However, the legal status of an individual as a Thai citizen was a different
matter, and did not affect the pre-existing Thai nationality, since where a person is
concerned, regardless of whether or not an entry had been recorded in the civil registry,
could not override the fact that such person had to hold at least one nationality as provided
under municipal laws and international law to prevent a case of a person being born stateless.
Such principle formed part of the human rights of the global population. For these reasons,
entries in the civil register and holding nationality were two separate cases.

As regards section 57 of the Immigration Act, B.E. 2522 (1979), this provision stated
that a person having sufficient proof for a competent official to believe as being a person
holding Thai nationality could prove oneself to be a Thai national. In this regard, Rules
of the Royal Thai Police on Proof of Nationality, B.E. 2557 (2014), was issued, wherein
article 3 and article 4 provided that a person seeking to prove Thai nationality had to submit
an application along with evidence to a competent official in accordance with the Proof of
Nationality Application Form (7or Mor 10). The form specified that an application was
allowed only in the event that the person seeking to prove Thai nationality was able to travel
into the Kingdom. Even though such Rule did not contain any provision which deprived
a Thai national from entering the Kingdom to apply for proof of Thai nationality, a person
banned by order of the Ministry of Interior from entering the Kingdom resulted in such
person being unable to enter the Kingdom to prove Thai nationality as provided under such
Rule. Thus, the person was affected by the condition set by the Rule that an application to
prove Thai nationality had to be submitted in person, whereas generally a person wishing to
prove Thai nationality could freely enter the Kingdom to prove Thai nationality. However,
there could be certain cases where a person could not enter the Kingdom. The absence
of any exception for the case of a person who could not enter the Kingdom to prove Thai
nationality, such as the case under this application, could prejudice the rights and liberties
of such person as protected under the Constitution. If such person had the opportunity to
enter the Kingdom to prove Thai nationality, or had the opportunity to prove Thai nationality
abroad at a state agency stationed overseas tasked with the function of proving Thai
nationality, the rights and liberties would be protected under section 39 of the Constitution.

4. Ruling of the Constitutional Court

The Constitutional Court held that deportation of a Thai national from the Kingdom
or the prohibition of a Thai national from entering the Kingdom was prohibited under
section 39 paragraph one of the Constitution.
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The quorum of the Constitutional Court consisted of Mr. Worawit Kangsasitiam,
Mr. Twekiat Menakanist, Mr. Nakharin Mektrairat, Mr. Punya Udchachon, Mr. Udom
Sittiwirattham, Mr. Wiroon Sangtian, Mr. Chiranit Havanond and Mr. Noppadon Theppitak.
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Summary of Constitutional Court Ruling

No. 8/2563 (2020)
Dated 10 June B.E. 2563 (2020)"

Re:  The Election Commission requested for a Constitutional Court ruling under
section 82 of the Constitution on whether or not the Senate membership of
Mr. Ravee Roongruang terminated under section 111(4) in conjunction with
section 108 b. Prohibitions (1) and section 98(8) of the Constitution.

1. Summary of background and facts

Mr. Srisuwan Janya submitted a matter to the Election Commission, applicant, to
examine the Senate membership of Mr. Ravee Roongruang, respondent, due to the possible
lacking of qualification or having a disqualification under section 108 b. Prohibitions (1) in
conjunction with section 98(8) of the Constitution, thereby causing termination of Senate
membership under section 111(4) of the Constitution.

The applicant appointed a fact-finding committee and received a fact-finding report
that the respondent was recruited by the Senators Recruitment Committee and selected by
the National Council for Peace and Order to become a Senator pursuant to section 269 of
the Constitution. Subsequently, a Royal Proclamation appointed the respondent as Senator
pursuant to the Announcement of Senator Appointments on 11" May B.E. 2562 (2019).
Prior to assuming office as Senator, the respondent had held an official position as
administrative officer, level 3, Tha Yang District, Phetchaburi Province. Approximately
between the months of December B.E. 2535 (1992) and January B.E. 2536 (1993), the
respondent demanded monies from examination candidates for selection of members of the
Territorial Defence Corps. Such actions constituted a dishonest conduct under section 98
paragraph one of the Civil Service Act, B.E. 2535 (1992). The respondent received a
disciplinary punishment of 1-step salary reduction pursuant to Phetchaburi Province Order
No. 1367/2535 (1992) Re: Government Official Salary Reduction, dated 10" August
B.E.2536(1993). Subsequently, the Civil Service Sub-Commission of the Ministry of Interior
found that the respondent’s conduct constituted a serious disciplinary breach under section 98
paragraph two of the Civil Service Act, B.E. 2535 (1992), and thus reached a resolution
to increase the disciplinary punishment to expulsion from official service. Department of
Local Administration Order No. 689/2539 (1996) Re: Increase of Penalty for Government
Official, dated 15" August B.E. 2539 (1996), increased the penalty of the respondent to
expulsion from official service. The order was final. In the year B.E. 2547 (2004), the
respondent was elected to become the Chief Executive of the Nong Khanan Sub-district

* Published in the Government Gazette Vol. 137, Part 51a, dated 8" July B.E. 2563 (2020)
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Administrative Organisation, Mueang Phetchaburi District, Phetchaburi Province. The
respondent served the full term in office. Thereafter, in the year B.E. 2551 (2008), the
respondent was elected to another term in office as Chief Executive of Nong Khanan
Sub-district Administrative Organisation. The Provincial Election Commission received
a complaint that the respondent was disqualified from candidacy in the election of Chief
Executive of Sub-district Administrative Organisation pursuant to section 45(17) of the
Election of Local Assembly Members and Local Executives Act, B.E. 2545 (2002) and
section 58/1 of the Sub-district Council and Sub-district Administrative Organisation Act,
B.E. 2537 (1994). The respondent was subject to legal proceedings and an action in
Phetchaburi Provincial Court pursuant to an allegation of making a false declaration to an
authorized officer when making an entry in a public record or official record intended for
use as evidence in manner which could be detrimental to another person or the public.
The court delivered judgment that the respondent committed an offence under section 267
of the Penal Code and sentenced the respondent to a 6-month term of imprisonment and a
fine of 6,000 baht. The imprisonment penalty was suspended for 2 years. The respondent
appealed. The Court of Appeals Region 7 affirmed the judgment.

The applicant was of the opinion that, even though the respondent was cleared
of dishonour under the Act to Purge Dishonourable Record on the Occasion of the 50™
Anniversary of His Majesty King Bhumibol Adulyadej’s Accession to the Throne,
B.E. 2539 (1996) and the Act to Purge Dishonourable Record on the Occasion of His
Majesty King Bhumibol Adulyadej’s 80" Anniversary, B.E. 2550 (2007), this only meant
that the respondent had never been subject to a disciplinary action of expulsion from
official service. This did not mean that the conduct or actions of the respondent which
constituted the cause for disciplinary action were also cleared as per Supreme Court
Judgment No. 694/2539 (1996). The applicant reached a resolution and Election Commission
Ruling No. 150/2562 (2019), dated 9" September B.E. 2562 (2019), to refer the matter to the
Constitutional Court for a ruling under section 82 of the Constitution on whether or not
the Senate membership of the respondent terminated under section 111(4) in conjunction
with section 108 b. Prohibitions (1) and section 98(8) of the Constitution.

2. Preliminary issue

The preliminary issue was whether or not the Constitutional Court had the
competence to accept this application for a ruling under section 82 of the Constitution.

After deliberations, the Constitutional Court found that the applicant had reached a
resolution that the Senate membership of the respondent terminated under section 111(4)
in conjunction with section 108 b. Prohibitions (1) and section 98(8) of the Constitution,
and submitted an application to the Constitutional Court. This case was in accordance
with section 82 paragraph one of the Constitution and section 7(5) of the Organic Act on
Procedures of the Constitutional Court, B.E. 2561 (2018). The Constitutional Court therefore
ordered the acceptance of this application for consideration and directed the respondent to
submit a reply to the allegations.
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3. Respondent’s reply

The respondent submitted the following reply. The respondent was not prohibited
from exercising the right to become an election candidate under section 98(8) of the
Constitution and was not disqualified from recruitment and selection for senatorial office
under section 108 b. Prohibitions (1) of the Constitution since the respondent was cleared
of dishonour under section 5 of the Act to Purge Dishonourable Record on the Occasion of
the 50" Anniversary of His Majesty King Bhumibol Adulyadej’s Accession to the Throne,
B.E. 2539 (1996). Moreover, the respondent had already received disciplinary punishment
in the form of a 1-step salary reduction pursuant to Phetchaburi Province Order No. 1367/2536
(1993) Re: Government Official Salary Reduction, dated 10™ August B.E. 2536 (1993).
Thus, the Department of Local Administration’s submission of disciplinary matter to
the Civil Service Sub-Commission of the Ministry of Interior for consideration and the
resolution of the Civil Service Sub-Commission of the Ministry of Interior to increase the
respondent’s penalty to expulsion from official service, was therefore an increase in penalty
which the respondent had already served and had already been cleared of dishonor prior to
9% June B.E. 2539 (1996). The increase in penalty was therefore inapplicable to the respondent.

4. The issues considered by the Constitutional Court

The Constitutional Court determined that the issue for consideration was whether
or not the respondent was disqualified from becoming a Senator under section 108 b.
Prohibitions (1) in conjunction with section 98(8) of the Constitution thereby causing
the respondent’s membership of the Senate to terminate under section 111(4) of the
Constitution, and if so, when such termination initiated.

After deliberations, the Constitutional Court found as follows. Section 269 of the
Constitution provided that in the initial period, the Senate comprised of two hundred and
fifty members appointed by the King by the advice of the National Council for Peace and
Order. Recruitment and appointments should proceed in accordance with such provision.
The Constitution provided for common qualifications and prohibitions of Members of
the House of Representatives, Senators and Council of Ministers, in order to ensure that
installation of Senators who were impartial, and enjoyed the confidence and acceptance of
the public in the performance of functions stated in the Constitution, laws and rule of law
principle. This included the principle of honesty, being one of the key principles under the
rule of law. Furthermore, section 111 (4) of the Constitution was a provision on the cause
for termination of membership of the Senate in the event that a person lacked a qualification
or had a disqualification for the office of Senator under section 108. Section 108 b.
Prohibitions (1) provided a disqualification that a person holding the office of Senator must
not be a person disqualified from exercising the right to be a candidate in an election of
Members of the House of Representatives under section 98(8) which provided that a person
who had been removed from official service, a state agency or state enterprise due to a
dishonest performance of duties or the commission of an act deemed to be dishonest or a
wrongful conduct in the official service.
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The Act to Purge Dishonourable Record on the Occasion of the 50" Anniversary of
His Majesty King Bhumibol Adulyadej’s Accession to the Throne, B.E. 2539 (1996) and the
Act to Purge Dishonorable Record on the Occasion of His Majesty King Bhumibol Adulyade;j’s
80™ Anniversary, B.E. 2550 (2007) purged the dishonourable record of a person who had
been subject to a disciplinary penalty, who would be deemed as a person who had never
been subject to a disciplinary penalty for such wrongdoing. However, the Acts did not have
the effect of purging the wrongdoings that had already been committed which constituted
causes for disciplinary penalty, nor did they have the effect of purging disgraceful conduct
or defects in good morals due to such actions. Therefore, the purge of dishonourable records
under both Acts purged the dishonourable records of all persons who had served penalties
for the wrongdoings, merely treating such persons as having never been subject to a
disciplinary penalty or caution, but did not have the effect of purging a judgment or
disciplinary penalty order stipulating a wrongdoing which constituted a cause for penalty
or caution. In addition, this law provided a standard for all state agencies to comply, and
applied to other laws of the same or lower hierarchy. However, the application of both Acts
to purge dishonourable record in a manner which would be contrary to or inconsistent with
the Constitution was prohibited under section 5 of the Constitution, being the supreme law
of the country. The Constitution provided that a person who had been expelled from official
service due to a dishonest performance of duties or commission of an act deemed to be a
dishonest or wrongful conduct in official service was prohibited from becoming a Senator
under section 108 b. Prohibitions (1) in conjunction with section 98(8) of the Constitution.
Such provision was intended to provide screening of qualifications and prohibitions of a
person prior to becoming a Senator to ensure public acceptability and trust, without any
uncertainty. The person assuming office as Senator would be able to perform duties
impartially, free from political interference and conflicts of interests. Therefore, it was found
that the respondent’s purge of dishonourable record under both Acts to purge dishonourable
record did not have the effect of clearing the respondent of the disqualification from
becoming a Senator under section 108 b. Prohibitions (1) in conjunction with section 98(8)
of the Constitution.

Upon a finding of fact that the respondent, prior to Royal Appointment to become
a Senator, was subject to a disciplinary penalty of expulsion from official service due
to a serious malicious conduct pursuant to Department of Local Administration Order
No. 689/2539 (1996), dated 15" August B.E. 2539 (1996), with regard to the demand of monies
from examination candidates for selection of members of the Territorial Defence Corps,
being a dishonest conduct, it was therefore found that the respondent was a person who had
been expelled from official service due to a dishonest performance of duties or commission
of an act deemed to be dishonest or a wrongful conduct in official service. The respondent
was therefore prohibited from exercising the right to be a candidate in the election of
Senators and was disqualified under section 108 b. Prohibitions (1) in conjunction with
section 98(8) of the Constitution. As a consequence, the respondent’s membership of
the Senate terminated under section 111(4) of the Constitution as from the day of Royal
Appointment, i.e., 11" May B.E. 2562 (2019). Upon the termination of the respondent’s
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membership of the Senate, there was a vacancy in membership of the Senate acquired by
recruitment and appointment pursuant to section 269(1)(b) of the Constitution. In such
event, section 269(4) of the Constitution provided that the next name in the reserve list
under section 269(1)(c) would be promoted to become a Senator in lieu of the vacancy. The
senatorial office was deemed to become vacant on the day the Constitutional Court duly
read the ruling to the parties pursuant to section 76 paragraph one of the Organic Act on
Procedures of the Constitutional Court, B.E. 2561 (2018), which provided that a court ruling
came into effect on the day of reading, i.e., 10" June B.E. 2563 (2020).

5. Ruling of the Constitutional Court

The Constitutional Court held that the respondent was a person disqualified from
being a Senator under section 108 b. Prohibitions (1) in conjunction with section 98(8) of
the Constitution. As a consequence, the respondent’s membership of the Senate terminated
under section 111(4) of the Constitution as of 11" May B.E. 2562 (2019), and it was deemed
that the day of Constitutional Court reading of the ruling to the parties was the day of
vacancy of senatorial office under section 269(4) of the Constitution in conjunction with
section 76 paragraph one of the Organic Act on Procedures of the Constitutional Court,
B.E. 2561 (2018), which provided that a ruling of the court came into effect on the day of
reading, i.e. 10" June B.E. 2563 (2020).

The quorum of the Constitutional Court consisted of Mr. Worawit Kangsasitiam,
Mr. Twekiat Menakanist, Mr. Nakharin Mektrairat, Mr. Punya Udchachon, Mr. Udom
Sittiwirattham, Mr. Wiroon Sangtian, Mr. Chiranit Havanond and Mr. Noppadon Theppitak.
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Summary of Constitutional Court Ruling

No. 9/2563 (2020)
Dated 10 June B.E. 2563 (2020)"

Re: Whether or not section 9 of the Government Official Pensions Act (No. 5),
B.E. 2502 (1959) was contrary to or inconsistent with section 4 and section 26 of

the Constitution.

1. Summary of background and facts

The Central Administrative Court referred the objection of a plaintiff (Colonel
Akkarawich or Suthipong Charoenporn) in Case No. 1252/2561 (2018) to the
Constitutional Court for a ruling under section 212 of the Constitution. The facts in the
letter referring the plaintiff’s objection and supporting documents could be summarised as
follows. The plaintiff filed an action against the Comptroller-General’s Department, first
respondent, and Comptroller-General, second respondent, in the Central Administrative Court,
seeking an amendment to the order for payment of regular pensions, which both respondents
issued orders for payment of regular pension to the plaintiff in an amount equal to the final
monthly salary. This calculation was in accordance with section 32 of the Government
Official Pensions Act, B.E. 2494 (1951), which provided that the final monthly salary should
be divided by fifty and multiplied by the number of years in official service. Under such
calculation, the plaintiff’s pension should exceed the final monthly salary. The second
respondent, however, in accordance with regular pension, paid an amount which did not
exceed the final monthly salary despite the plaintiff’s entitlement to extra service time
added to the length of official service for pension calculations, totalling 53 years. As a
consequence, the final calculations should exceed the final monthly salary. It was argued
that section 9 of the Government Official Pensions Act (No. 5), B.E. 2502 (1959), which
limited pensions to an amount not exceeding the final monthly salary, specifically restricted
the pension rights of a government official who had served for a period longer than 50 years
in the official service and was not a law which applied generally, but specifically applied
to a case. Furthermore, the promulgation of this Act did not specify the reasons and
necessities for restriction of right. This was not in accordance with the prerequisite under
the Constitution, contrary to the rule of law. The restriction of right was disproportionate,
contrary to the principle of equality which entitled a person to receive pensions in
accordance with one’s period of official service. Section 9 of the Government Official
Pensions Act (No. 5), B.E. 2502 (1959) was therefore contrary to or inconsistent with
section 4, section 5 and section 26 of the Constitution.

* Published in the Government Gazette Vol. 177, Part 51a, dated 8" July B.E. 2563 (2020)
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The Central Administrative Court was of the opinion that a decision on the
substantive issues of the case required a preliminary decision on the issue raised by the
plaintiff’s application on whether or not, and how, payment of regular pensions was
subject to section 9 of the Government Official Pensions Act (No. 5), B.E. 2502 (1959). This
was a case where the Central Administrative Court had to apply the provisions of section 9
to a case and there had not yet been a relevant ruling of the Constitutional Court. Such
opinion and objection were therefore referred to the Constitutional Court for a ruling under
section 212 of the Constitution.

2. Preliminary issue

The preliminary issue was whether or not the Constitutional Court had the
competence to accept this objection letter for consideration under section 212 of the
Constitution.

After deliberations, the Constitutional Court found that this was a case where the
Central Administrative Court referred the objection of a plaintiff and the Central
Administrative Court had to apply section 9 of the Government Official Pensions Act
(No. 5), B.E. 2502 (1959) to a case. Upon the plaintiff filing an objection along with reasons
that such provision of law was contrary to or inconsistent with the Constitution, and that
the Constitutional Court had not yet rendered a ruling in relation to such provision, the
case was therefore in accordance with section 212 paragraph one of the Constitution. The
Constitutional Court therefore ordered the acceptance of this order for consideration.

3. The issues considered by the Constitutional Court

The issue considered by the Constitutional Court was whether or not section 9 of the
Government Official Pensions Act (No. 5), B.E. 2502 (1959) was contrary to or inconsistent
with section 4 and section 26 of the Constitution.

After deliberations, the Constitutional Court found as follows. The Government
Official Pensions Act, B.E. 2494 (1951), as amended, was a law which provided rules,
procedures and conditions for pension benefits and procedures determining the period
of official service for calculating pension benefits of a government official, applicable to
military officials and civil servants. Section 9 of the Government Official Pensions Act
(No. 5), B.E. 2502 (1959) provided the principle that a regular pension should not exceed the
final monthly salary. When this provision was considered in conjunction with the procedure
for calculating pensions, whereby under section 32 of the Government Official Pensions Act,
B.E. 2494 (1951) the final monthly salary was divided by fifty and multiplied by the number
of years of official service, a person who could receive a pension equal to the final monthly
salary had to serve in the official service for at 50 years or more. Generally, a government
official would be in the official service for less than 50 years since section 36 of the Civil
Service Act, B.E. 2551 (2008) provided that a person joining the official service had to attain
the age of at least eighteen years. Hence, it was perceivable that a government official who
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joined the official service at the age of 18 years and retired from official service at upon
attaining 60 years of age, such government official would have been in the official service for
42 years. Upon applying this calculating procedure, such government official would receive
a pension less than the final monthly salary.

Furthermore, pension constituted a monetary compensation for retiring government
officials paid out from the national budget under the principle of fiscal discipline. When
calculating pensions, the “final monthly salary” included special monthly supplements for
technical expertise and/or supplements for promotions and/or for positions which regularly
faced threats, and/or for engaging in battles and/or for suppression of offenders. These
benefits were granted to a government official for the prolonged service in such duties and
a special distribution of benefits to enable appropriate subsistence. At the same time, the
state had to avoid such benefits from becoming an inappropriate overburden on the national
budget to the extent of affecting the fiscal standing of the country in accordance with
section 62 of the Constitution which provided that the state had to strictly observe fiscal
discipline. The provisions of section 9 of the Government Official Pensions Act (No. 5),
B.E. 2502 (1959), despite restricting the rights of a person, was a proportionate restriction
which balanced the benefits of the public and the rights of a government official who had
officially served the public. The restriction did not affect the regular pension calculated
in accordance with the actual length of official service, which was a fundamental right
available to all government officials. This was consistent with the principle of proportionality
and neither contrary to nor inconsistent with the rule of law, human dignity and equality
of persons. The provision of law was also generally applicable and not directed to any
particular case or person. Therefore, section 9 of the Government Official Pensions Act
(No. 5), B.E. 2502 (1959) was neither contrary to nor inconsistent with section 4 and
section 26 of the Constitution.

As for the objection that the Government Official Pensions Act (No. 5), B.E. 2502
(1959) did not specify the reasons and necessities for restriction of rights and liberties of
a person, this was an objection that the Act was not properly enacted in accordance with the
provisions of the Constitution. The Constitutional Court had already laid down a precedent
on this issue that an application under section 212 of the Constitution did not grant the right
to object that a law had not been properly enacted in accordance with the provisions of the
Constitution. The Constitutional Court did not have to give a ruling on this issue.

4. Ruling of the Constitutional Court

The Constitutional Court therefore held that section 9 of the Government Official
Pensions Act (No. 5), B.E. 2502 (1959) was neither contrary to nor inconsistent with
section 4 and section 26 of the Constitution.

The quorum of the Constitutional Court consisted of Mr. Worawit Kangsasitiam,
Mr. Twekiat Menakanist, Mr. Nakharin Mektrairat, Mr. Punya Udchachon, Mr. Udom
Sittiwirattham, Mr. Wiroon Sangtian, Mr. Chiranit Havanond and Mr. Noppadon Theppitak.
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Summary of Constitutional Court Ruling

No. 10/2563 (2020)
Dated 1 July B.E. 2563 (2020)"

Re: The President of the House of Representatives submitted an application requesting
for a Constitutional Court ruling under section 82 of the Constitution on whether or
not the House of Representatives membership of Mr. Sira Jenjaka terminated under

section 101(7) in conjunction with section 185(1) of the Constitution.

1. Summary of background and facts

Members of the House of Representatives, comprising 57 persons, signed a petition
to the President of the House of Representatives (applicant) requesting that an application
be submitted to the Constitutional Court for a ruling that the House of Representatives
membership of Mr. Sira Jenjaka terminated under section 82 paragraph one of the
Constitution. It was claimed that on 18" August B.E. 2562 (2019), the respondent and others,
a total of 8 persons, undertook a field inspection of the construction of a condomimuim
in Karon Subdistrict, Mueang District, Phuket Province. During the field inspection, the
respondent and others met Police Lieutenant Colonel Pratuang Pholmana, at the time holding
the position of Deputy Superintendent for Prevention and Suppression Section, Karon
Provincial Police Station. The respondent spoke in a way which criticized the performance
of duties of Police Lieutenant Colonel Pratuang in relation to the discovery of unlawful
construction and failure to make arrest for proceedings, and having knowledge of the visit
by the respondent and others and failing to provide manpower assistance. Furthermore,
the respondent also spoke in a way which threatened and demanded an apology from
Police Lieutenant Colonel Pratuang. Despite the apology from Police Lieutenant Colonel
Pratuang and a police salute, the respondent still criticized Police Lieutenant Colonel
Pratuang for management incompetency due to the inability to assist Members of the House
of Representatives performing duties, thus an unsuitable executive officer. Subsequently
on 19" August B.E. 2562 (2019), the respondent and others travelled to Karon Subdistrict
Municipal Office wearing a National Assembly uniform, summoning the mayor and
executive officers of Karon Subdistrict Municipal Office to interrogate facts pertaining to
the abovementioned condominium construction, representing themselves as responsible
persons or having authority over such matter. Even though the mayor and executives of
Karon Subdistrict Municipal Office gave factual explanations, the respondent refused to
hear the explanation from the relevant persons and continued to show impartial behaviour by
insinuating that the owner of the condominium committed an unlawful act. The respondent’s

* Published in the Government Gazette Vol. 137, Part 59a, dated 23" July B.E. 2563 (2020)
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behaviour constituted a reliance of his status as Member of the House of Representatives in
order to conduct a field inspection, despite such task not being a direct function provided by
law, and there was no delegation by the House of Representatives or any House Committee.
The respondent’s actions constituted a behaviour within the scope of relying on a status or
office of House of Representatives Member to perform an act of interference or intervention
for one’s own benefit in regard to the performance of an official function or routine operation
of a police officer, mayor and executive officers of Karon Subdistrict Municipal Office. Such
act was prohibited under section 185(1) of the Constitution, being a cause for termination of
the respondent’s membership of the House of Representatives under section 101(7) of the
Constitution.

2. Preliminary issue

The preliminary issue was whether or not the Constitutional Court had the competence
to accept the application for a ruling under section 82 of the Constitution.

After deliberations, the Constitutional Court found as follows. The facts under
the application and supporting documents showed that 57 Members of the House of
Representatives, being a number not less than one-tenth of the existing Members of the
House of Representatives, signed a petition to the applicant for an application to be submitted
to the Constitutional Court for a ruling that a membership of the House of Representatives
terminated under section 82 paragraph one of the Constitution. It was claimed that the
respondent relied on a status or office of House of Representatives Member to perform
an act of interference or intervention for one’s own benefit in regard to the performance
of an official function or routine operation of a government official, thus constituting a
cause for termination of the respondent’s membership under section 101(7) in conjunction
with section 185(1) of the Constitution, and the applicant submitted the application to the
Constitutional Court. This case was in accordance with section 82 paragraph one of the
Constitution and section 7(5) of the Organic Act on Procedures of the Constitutional Court,
B.E. 2561 (2018). The Constitutional Court therefore ordered the acceptance of this
application for ruling and directed the respondent to submit a reply statement.

3. Reply Statement

The respondent submitted a reply statement which could be summarised as follows.
The respondent conducted a field inspection after receiving complaints from citizens
suffering grievances due to the construction of The Peaks Residence condominium by
Kata Beach Company Limited on land bearing Certificate of Utilization (N.S.3 K), Karon
Sub-district, Mueang District, Phuket Province. Nakhon Si Thammarat Administrative Court
had delivered a judgement to revoke such Certificate of Utilization (N.S.3 K) due to
unlawful issuance. The case was pending consideration of an appeal in the Supreme
Administrative Court. The respondent, in his capacity as Member of the House of
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Representatives, being a representative of the Thai people, was inevitably able to conduct
a factual investigation to make proposals to the government in order to remedy the people’s
problems pursuant to his functions, free from any control, delegation or dominance. The
respondent’s field inspection was therefore a performance of function by a Member of the
House of Representatives in the capacity of the Thai people’s representative pursuant to
section 114 of the Constitution. On 18™ August B.E. 2562 (2019), the respondent met and
spoke to Police Lieutenant Colonel Pratuang as claimed by the applicant. However, the
purpose of the conversation was merely an inquiry to ensure that Police Lieutenant Colonel
Pratuang, an authorised officer, fulfilled his duties and the law. Whether or not the
implementing officer carried out the tasks as inquired was a matter for such implementing
officer. As for the provision of manpower to assist the respondent, as Member of the House
of Representatives, and others in the entourage, since the visit took place at the construction
site of the condominium for factual investigations, with forums for hearing facts and
opinions of persons suffering from grievances caused by the construction, attended by
approximately 200 persons, such an event called for the presence of police officers to
preserve peace and order. The respondent did not have any intent to have police officers
provide protection for the respondent and his entourage. Police officers were required for
the forum organised by the relevant members of the public. On 19" August B.E. 2562
(2019), the Phuket Provincial Governor invited the mayor and executive officers of
Karon Sub-district Municipal Office to meet and give facts to the respondent and his
entourage at the Phuket Provincial Hall. By raising the outcome of judgment of the
Nakhon Si Thammarat Administrative Court and facts regarding complaints when making
inquiries to the mayor and executive officers of the Karon Sub-district, the respondent only
raised existing facts in the inquiries. Such action did not constitute an impartiality or an
insinuation that the condominium owner committed a wrongdoing.

4. The issues considered by the Constitutional Court

The issues considered by the Constitutional Court was whether or not the membership
of House of Representatives of the respondent terminated under section 101(7) in conjunction
with section 185(1) of the Constitution, and from when.

After deliberations, the Constitutional Court found as follows. Under the democratic
parliamentary system, the Constitution provided for checks and balances between the
executive and legislature. The legislature, apart from the duties and powers to legislate, also
had duties and powers to oversee the performance of duties by the executive. Such exercise
of functions had to be within the limits of reasonableness and necessity to create adequate
and fair mutual checks and balances. If the legislature’s scope of inspection powers was too
limited, the ability to efficiently inspect the performance of duties by the executive would
be hindered. If such powers were excessive, there would be an interference or intervention
on the performance of duties by the executive. Section 114 of the Constitution provided
the general principle of scope of duties that a Member of the House of Representatives
enjoyed independence in the performance of duties for the common benefit of the nation
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and well-being of the people. The performance of duties of a Member of the House of
Representatives was a performance of duties as a representative of the Thai people,
inclusive of all areas of the country, regardless of whether such Member of the House
of Representatives was elected from a constituency or from a political party list. The
performance of duties of a Member of the House of Representatives had to take into
account the Thai people, being the common benefit of the nation, not merely the interests
of people in a particular area of province from which one was elected. Section 185(1)
of the Constitution provided a prohibited act for a Member of the House of Representatives
and Senator from directly or indirectly interfering or intervening for one’s own benefit,
the benefit of others or a political party in the performance of an official function or routine
operation of an official, employee or worker of an official agency, state agency, state
enterprise, state majority held business or local government agency, which was consistent
with the intent of the principle of conflict of interests under the Constitution, which aimed to
prevent the exploitation of status or office for gains.

It was found on the facts that the respondent admitted that between 18-19 August
B.E. 2562 (2019), he and others, a total of 8 persons, travelled to Phuket to inspect a
condominium construction situated on land bearing Certificate of Utilization (N.S. 3 K)
No. 1863, Moo 2, Karon Sub-district, Mueang District, Phuket Province, and that there
was a conversation with Police Lieutenant Colonel Pratuang, the mayor and executive
officers of Karon Subdistrict Municipality as claimed. The respondent was not tasked by a
committee to investigate facts from a third party. However, after considering the actions,
comprising two acts, namely the act of the respondent speaking using words and expressing
behavior towards Police Lieutenant Colonel Pratuang relating to the failure to make arrests
and instigate proceedings upon discovering an illegal construction, and the failure to
provide police manpower to secure the safety of the respondent in his capacity of Member
of the House of Representatives and others, the Constitutional Court by a majority of votes
found as follows. Such actions of the respondent were merely requests that state officials
performed their legal duties. The behavior and words used by the respondent only
represented a disagreement on the performance of duties by Police Licutenant Colonel
Pratuang, in his capacity of a police officer of Karon Provincial Police Station. As for
the respondent’s words directed at the mayor and executive officers of Karon Subdistrict
Municipality only amounted to an enquiry for information and explanation from state
officials relating to such condominium construction to ensure performance of legal duties.
The Constitutional Court did not find that the respondent used his status or office as a
Member of the House of Representatives to interfere or intervene, for the benefit of oneself,
or others or of a political party, in the performance of official functions or routine operation
of Police Lieutenant Colonel Pratuang, the mayor and executive officers of Karon
Subdistrict Municipality, under section 185(1) of the Constitution.

Nonetheless, as regards the respondent’s behaviour in expressing gestures and words
to Police Lieutenant Colonel Pratuang, the mayor and executive officers of Karon Sub-district
Municipality, if any person was of the opinion that such behaviour was impolite, inappropriate
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for the position or office of a Member of the House of Representatives, being a Member
of the National Assembly, one of the bodies exercising sovereign powers, such person
could take action under the Constitution, law, Rules of Ethics of Members of the House of
Representatives and Committee Members, B.E. 2563 (2020) and Ethical Standards of
Justices of the Constitutional Court and Office Holders in Independent Organs, as well as
the Ombudsmen and Heads of Constitutional Court Secretariat and Independent Organs,
B.E. 2561 (2018), which also applied to Members of the House of Representatives.

5. Ruling of the Constitutional Court

The Constitutional Court therefore held that the respondent’s membership of the
House of Representatives did not terminate under section 101(7) in conjunction with
section 185(1) of the Constitution.

The quorum of the Constitutional Court consisted of Mr. Worawit Kangsasitiam,
Mr. Twekiat Menakanist, Mr. Nakharin Mektrairat, Mr. Punya Udchachon, Mr. Udom
Sittiwirattham, Mr. Wiroon Sangtian, Mr. Chiranit Havanond and Mr. Noppadon Theppitak.
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Summary of Constitutional Court Ruling

No. 11-12/2563 (2020)
Dated 29% July B.E. 2563 (2020)"

Re: Whether or not section 42 paragraph one of the Act on Establishment of
Administrative Courts and Administrative Court Procedure, B.E. 2542 (1999),
was contrary to or inconsistent with section 38, section 50(1), (2) and (10), section 51

and section 53 of the Constitution.

1. Summary of Background and Facts

The Central Administrative Court referred the objection of plaintiffs in two applications
(Mr. Preecha Dechthongchan in Black Case No. 602/2561 (2018), Red Case No. 645/2561
(2018), and Mrs. Sudsuk Thongthammachart Thawornthanasarn in Black Case No. 671/2561
(2018), Red Case No. 851/2561 (2018)) for a Constitutional Court ruling under section 212
of the Constitution. The facts in the letter referring objections of the plaintiffs in both
applications and supporting documents could be summarised as follows.

In the first application (Case No. 2/2562 (2019)), Mr. Preecha Dechthongchan,
plaintiff, filed a plaint against the Department of Fine Arts, 1% defendant, Bangkok
Metropolitan Administration, 2™ defendant, and the Royal Thai Police, 3™ defendant, to the
Central Administrative Court. The plaint could be summarised as follows. The plaintiff
resided in the Lak Si District, Bangkok. He was of the opinion that buildings in the Luenrit
Community, constructed on crown lands, had previously been occupied for commerce in the
Samphanthawong District, Bangkok. Members of the Luenrit Community jointly petitioned
in a letter submitted to the 1* defendant to list the buildings in the area as a historical site.
However, the 1% defendant did not issue a Notification to list the historical site. Thereafter,
Luenrit Community Company Limited demolished and reconstructed a building in the
Luenrit Community area as well as obstructed the entry point, thereby causing disaccessibility
of the plaintiff and the public through the public path. The 1% defendant did not have the
power to permit Luenrit Community Company Limited to demolish and reconstruct a
building as well as impade public road. The 2™ defendant was already aware that the
I** defendant had not yet issued a notification to list such community as a historical site,
but gave its consent to the Luenrit Community Company Limited to carry out renovations,
demolition and construction of buildings without requiring the submission of a form and
application for permit. The 3™ defendant unlawfully closed public roads in the vicinity of
Luenrit Community, causing inconvenience and restriction of the liberty of travel for the
public.

* Published in the Government Gazette Vol. 137, Part 68a, dated 28" August B.E. 2563 (2020).
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The Central Administrative Court was of the opinion that the plaintiff did not have any
interest in the listing of historical site, and the demolition and construction of buildings in
such dispute. The plaintiff did not suffer a grievance or loss as a consequence of the actions
of all three defendants that would give rise to the right to file a plaint to the Administrative
Courts under section 42 paragraph one of the Act on Establishment of Administrative Courts
and Administrative Court Procedure, B.E. 2542 (1999). The Court therefore issued an order
to reject the application for consideration and expunged the case from the dockets. The
plaintiff appealed against the order to the Supreme Administrative Court and objected that
section 42 of the Act on Establishment of Administrative Courts and Administrative Court
Procedure, B.E. 2542 (1999), was contrary to or inconsistent with section 25, section 27,
section 38, section 41(3), section 50(1) and (2), section 51 and section 53 of the Constitution.

The Supreme Administrative Court found that the plaintiff objected that section 42
paragraph one of the Act on Establishment of Administrative Courts and Administrative
Court Procedure, B.E. 2542 (1999), was contrary to or inconsistent with section 25,
section 27, section 38, section 41(3), section 50(1) and (2), section 51 and section 53 of the
Constitution. The Supreme Administrative Court had to apply such provision of law to this
case, and the Constitutional Court had not yet rendered a ruling in relation to such provision.
The objection was therefore referred to the Constitutional Court for a ruling under section 212
of the Constitution.

In the second application (Case No. 4/2562 (2019)), Mrs. Sudsuk Thongthammachart
Thawornthanasarn, the plaintiff, filed a plaint against Samphanthawong District Office,
I*t defendant, and Bangkok Metropolitan Administration, 2™ defendant, to the Central
Administrative Court. The application could be summarised as follows. The plaintiff
originally resided in Luenrit Community and was a shareholder of Luenrit Community
Company Limited. Luenrit Community Company Limited entered into a contract with the
Crown Property Bureau for lease and development of land, in order to renovate and develop
buildings in the Luenrit Community area as well as to renovate buildings in such vicinity.
Boy Ocean Star Company Limited was hired to remove the buildings. SDC Company
Limited and Kudakarn Company Limited were hired to design and supervise constructions.
The plaintiff was of the opinion that such actions were unlawful in many respects, and that
the plaintiff, as a person who used to reside in such community, and as a Thai national
having a duty to protect national interests and public wealth should not collaborate or
sponsor a dishonest act or wrongdoing of an official in a State agency under section 50(2)
and (10) of the Constitution.

The Central Administrative Court found that the plaintiff did not have the right to
file a plaint under section 42 of the Act on Establishment of Administrative Courts and
Administrative Court Procedure, B.E. 2542 (1999), and the plaintiff had previously filed
a plaint against the 1* defendant, alleging that the latter had neglected the performance of
duties in Black Case No. 584/2560 (2017). The Central Administrative Court issued an
order rejecting the plaint in Red Case No. 1080/2560 (2017). The plaintiff appealed against
the order. The case was pending consideration of the Supreme Administrative Court.
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As the plaint was a parallel action, the Central Administrative Court issued an order to
reject this case for consideration and to expunge the case from the dockets. The plaintiff
appealed against the order to the Supreme Administrative Court and objected that the
plaintiff’s plaint against both defendants for neglect of legal duties was a right under
section 41(3), section 50(1), (2) and (10) and section 51 of the Constitution. If the
Administrative Court found that the plaintiff was not a person who suffered a grievance or
loss under section 42 paragraph one of the Act on Establishment of Administrative Courts
and Administrative Court Procedure, B.E. 2542 (1999), and that the case was a parallel
action, such provision of law would be deemed contrary to or inconsistent with section 50(1)
of the Constitution and unenforceable under section 5.

The Supreme Administrative Court found that the plaintiff objected that section 42
paragraph one of the Act on Establishment of Administrative Court and Administrative
Court Procedure, B.E. 2542 (1999), was contrary to or inconsistent with section 38,
section 41(3), section 50(1), (2) and (10) and section 51 of the Constitution. The Supreme
Administrative Court had to apply such provision of law to the case, and the Constitutional
Court had not yet rendered a ruling in relation to such provision. The objection was
therefore referred to the Constitutional Court for a ruling under section 212 of the
Constitution.

2. Preliminary Issue

The preliminary issue was whether or not the Constitutional Court had the competence
to accept the objection for consideration under section 212 of the Constitution.

After deliberations, the Administrative Court found as follows. In the first application,
the Supreme Administrative Court referred the objections of the plaintiff for a ruling
that section 42 paragraph one of the Act on Establishment of Administrative Courts and
Administrative Court Procedure, B.E. 2542 (1999), was contrary to or inconsistent with
section 25, section 27, section 38, section41(3), section 50(1) and (2), section 51 and section 53
of the Constitution, and in the second application, the Supreme Administrative Court referred
the objections of the plaintiff for a ruling that section 42 paragraph one of the Act on
Establishment of Administrative Courts and Administrative Court Procedure, B.E. 2542
(1999), was contrary to or inconsistent with section 38, section 41(3), section 50(1), (2)
and (10) and section 51 of the Constitution. The Constitutional had decided in Ruling
No. 35-41/2554 (2011) that section 42 paragraph one in conjunction with section 72 of
the Act on Establishment of Administrative Courts and Administrative Court Procedure,
B.E. 2542 (1999), was neither contrary to nor inconsistent with section 27, section 28,
section 29, section 30, section 40, section 41, section 43, section 60, section 62 and section 223
of the Constitution of the Kingdom of Thailand, B.E. 2550 (2007). Such provisions
of the Constitution were conceptualised in the same principles as section 25, section 27
and section 41(3) of the Constitution of the Kingdom of Thailand, B.E. 2560 (2017).
Thus, the objections in this regard in both applications were rejected for consideration.
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The objections which remained were that section 42 paragraph one of the Act on
Establishment of Administrative Courts and Administrative Court Procedure, B.E. 2542
(1999), was contrary to or inconsistent with section 38, section 50(1), (2) and (10),
section 51 and section 53 of the Constitution. It was found that those objections were
cases where section 42 paragraph one of the Act on Establishment of Administrative Courts
and Administrative Court Procedure, B.E. 2542 (1999), would be applied to a case in the
Supreme Administrative Court. Upon both plaintiffs raising the objections along with
reasons that such provision of law was contrary to or inconsistent with the Constitution,
and the Constitutional Court had not yet rendered a ruling in relation to such provision, the
case was in accordance with the rule under section 212 paragraph one of the Constitution.
Hence, an order was given to accept these objections in both applications for consideration
and the applications were consolidated into one case.

3. Issues Considered by the Constitutional Court

The issues considered by the Constitutional Court were whether or not section 42
paragraph one of the Act on Establishment of Administrative Courts and Administrative
Court Procedure, B.E. 2542 (1999), was contrary to or inconsistent with section 38,
section 50(1), (2), and (10), section 51 and section 53 of the Constitution.

After deliberations, it was found as follows. Section 42 paragraph one of the Act
on Establishment of Administrative Courts and Administrative Court Procedure, B.E. 2542
(1999), was a provision relating to rules and conditions for exercising the right to file
a plaint to the Administrative Court. It provided that a person who had the right to file
a plaint to the Administrative Court had to be a person who had suffered a grievance or
loss or could suffer an unavoidable grievance or loss due to an act or omission of an
administrative agency or State official, or any other case within the jurisdictional competence
of the Administrative Courts under section 9. This provision enabled a suitable remedy to
be granted for a grievance or loss. If a person did not suffer a grievance or loss, there would
be no cause for exercise of a right to the Administrative Court. Section 42 paragraph one
of the Act on Establishment of Administrative Courts and Administrative Court Procedure,
B.E. 2542 (1999), did not restrict the liberty to travel or choose a place of residence under
section 38 of the Constitution. Moreover, the provision applied generally to persons on an
equal basis subject to rules and conditions as provided by law. As for section 50 (1), (2) and
(10) of the Constitution, they provided duties of the Thai people to protect and uphold the
nation, religion and the King, to defend the country, to preserve national interests and to not
collaborate or sponsor any form of corruption and wrongful acts. Those duties addressed
a different issue from the right of a person to file a case to the Administrative Court under
such provision. Therefore, section 42 paragraph one of the Act on Establishment of
Administrative Courts and Administrative Court procedure, B.E. 2542 (1999), was neither
contrary to nor inconsistent with section 38 and section 50(1), (2) and (10) of the
Constitution.
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As for the objection that section 42 paragraph one of the Act on Establishment
of Administrative Courts and Administrative Court Procedure, B.E. 2542 (1999), was
contrary to or inconsistent with section 51 and section 53 of the Constitution, it was
found as follows. Section 51 of the Constitution addressed the same principle as section 42
paragraph one of the Act on Establishment of Administrative Courts and Administrative
Court Procedure, B.E. 2542 (1999), as regards the people’s rights in court. The provision
recognised and protected the rights of a person who suffered a loss to obtain remedy for
the grievance or loss as a result of the exercise of a power under the law or an administrative
act of an administrative agency or State official. Section 53 of the Constitution was intended
to promote effective and strict compliance and enforcement of the law. Section 42 paragraph
one was a provision of law applied generally to persons and State agencies on an equal
basis and was not directed at any case or person. Section 42 paragraph one of the Act on
Establishment of Administrative Courts and Administrative Court Procedure, B.E. 2542
(1999), was consistent with the right of the people to file a case against a State agency
under section 51 and section 53 of the Constitution. Section 42 paragraph one of the Act
on Establishment of Administrative Courts and Administrative Court Procedure, B.E. 2542
(1999), was therefore neither contrary to nor inconsistent with section 51 and section 53 of
the Constitution.

4. Ruling of the Constitutional Court

The Constitutional Court held that section 42 paragraph one of the Act on Establishment
of Administrative Courts and Administrative Court Procedure, B.E. 2542 (1999), was
neither contrary to nor inconsistent with section 38, section 50(1), (2) and (10), section 51
and section 53 of the Constitution.

The quorum of the Constitutional Court consisted of Mr. Worawit Kangsasitiam,
Mr. Twekiat Menakanist, Mr. Nakharin Mektrairat, Mr. Punya Udchachon, Mr. Udom
Sittiwirattham, Mr. Wiroon Sangtian, Mr. Chiranit Havanond and Mr. Noppadon Theppitak.
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Summary of Constitutional Court Ruling

No. 13/2563 (2020)
Dated 2" September B.E. 2563 (2020)"

Re: Whether or not section 12(11) of the Local Administration Act, B.E. 2457 (1914),
was contrary to or inconsistent with section 26 of the Constitution.

1. Summary of Background and Facts

The Nakhon Ratchasima Administrative Court referred the objection of a plaintiff
(Mr. Chaimongkol Rakmanee) in Black Case No. 463/2561 (2018) requesting for a
Constitutional Court ruling under section 212 of the Constitution. The facts in the letter of
such objection and supporting documents could be summarised as follows. The plaintiff
filed a plaint against the District Chief of Kasetsomboon, 1% defendant, and Chaiyaphum
Provincial Governor, 2™ defendant, to the Nakhon Ratchasima Administrative Court. The
plaintiff claimed that he was elected to the office of village chief for Moo 1, Ban Bua Sub-
district, Kasetsomboom District, Chaiyaphum Province. Thereafter, the 1* defendant issued
an order to remove the plaintiff from the office due to the final judgment of the Chaiyaphum
Provincial Court that the plaintiff failed to submit an account of receipts and expenditures
in the election pursuant to provisions of law, thereby committing an offence under the
Election of Members of the Local Assembly or Local Administrators Act, B.E. 2545 (2002).
As a consequence, the plaintiff lacked qualifications and was under a prohibition from
holding the office of village chief pursuant to section 12(11) of the Local Administration Act,
B.E. 2457 (1914). The plaintiff appealed against the 1*' defendant’s order to the 2" defendant,
but the 2™ defendant dismissed the appeal. The 1% defendant subsequently revoked the
instrument appointing the plaintiff as village chief and removed the latter from the office of
village chief with retrospective effect from the day of taking office. The plaintiff believed
that a period of over five years had lapsed since the final judgment against the plaintiff to
the date of election for candidacy in the election of such position; thus, the plaintiff honestly
believed that he had have the right to apply for candidacy in the election. The actions of both
defendants were unlawful. Hence, a plaint was filed against both defendants to the Nakhon
Ratchasima Administrative Court to revoke the order and decision, as well as raising an
objection that section 12(11) of the Local Administration Act, B.E. 2457 (1914), only with
respect to the offence on election law, was contrary to or inconsistent with section 26 of
the Constitution because the offence under the law on election in this dispute was a minor
offence, which was not a serious malicious act, and did not cause of loss to the State nor
prejudice public interests. Furthermore, the prohibition did not impose a time limitation.

* Published in the Government Gazette Vol. 137, Part 77a, dated 25" September B.E. 2563 (2020).
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The disqualification from lifelong participation in local administration, severely violated
the fundamental right of the plaintiff. The plaintiff motioned for the Nakhon Ratchasima
Administrative Court to refer the objection to the Constitutional Court for a ruling under
section 212 of the Constitution that section 12(11) of the Local Administration Act,
B.E. 2457 (1914), was contrary to or inconsistent with section 26 of the Constitution.

The Nakhon Ratchasima Administrative Court found that the plaintiff objected that
section 12(11) of the Local Administration Act, B.E. 2457 (1914), only with respect to the
offence on election law, was contrary to or inconsistent with section 26 of the Constitution.
Such provision of the Act would be applied to a case in the Nakhon Ratchasima
Administrative Court, and there had not yet been a ruling of the Constitutional Court in relation
to such an issue. The plaintiff’s objection was therefore referred to the Constitutional Court
for a ruling under section 212 paragraph one of the Constitution.

2. Preliminary Issue

The preliminary issue was whether or not the Constitutional Court could accept the
letter referring this objection for consideration under section 212 paragraph one of the
Constitution.

After deliberations, it was found as follows. The Nakhon Ratchasima Administrative
Court referred a plaintiff’s objection to the Constitutional Court for a ruling that section 12(11)
of the Local Administration Act, B.E. 2457 (1914), was contrary to or inconsistent with
section 26 of the Constitution. Such provision of the Act would be applied to a case in the
Nakhon Ratchasime Administrative Court. Upon the plaintiff raising the objection along
with reasons why such provision of law was contrary to or inconsistent with the Constitution,
and there had not yet been a ruling of the Constitutional Court in relation to such provision,
the case was in accordance with section 212 paragraph one of the Constitution. An order
was therefore issued to accept the case for consideration, and in the interest of these
proceedings, the Director-General of the Department of Provincial Administration was
directed to submit information and an opinion to the Constitutional Court.

3. Statement of Relevant Agency

The Director-General of the Department of Provincial Administration provided
the following statement. The prescription of qualifications and prohibited qualities for a
person to be elected and installed in the office of village chief, pursuant to section 12(11) of
the Local Administration Act, B.E. 2457 (1914), was intended to acquire a person who had
knowledge, skills, competence, potential, morals, characteristics and personal backgrounds
that were clean and suitable for installation to the important office. In other words, the
person should not have circumstances or actions that affected public order or good morals,
especially violation of the law on election. Non-compliance with such law illustrated that
such a person was not supportive of compliance and preservation of the Constitution and
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laws relating to election. If such a person was given the opportunity to be elected as a
village chief, other people would be anxious or antagonistic. Also, the office of village chief
constituted a leader of the community who was in close contact with the people at the most
basic level and was an institution which co-existed with Thai society over a longstanding
period. The office therefore had an impact on the conscience or trust of the people for
the State from the grassroot level. Thus, a village chief had to provide an exemplary role
model as a public person. The provision of section 12(11) of the Local Administration Act,
B.E. 2457 (1914), which did not provide a limitation period of the prohibition from election
to become a village chief was deemed as a proper and necessary measure to ensure
effective implementation and realisation of the intent and purposes of the law, after having
regard of the balance between public benefits and individual losses in terms of the restriction
of rights and liberties. Such provision protected the public interest in screening persons who
were trusted to hold the office of village chief. The provision was therefore consistent with
section 26 of the Constitution.

4. Issues Considered by the Constitutional Court

The Constitutional Court determined that the issue to be decided was whether or
not section 12(11) of the Local Administration Act, B.E. 2457 (1914), which provided
qualifications and absence of prohibition of a person to be elected as a village chief that
such a person must never be subject to a final judgment of a conviction for an offence
relating to a law on election, was contrary to or inconsistent with section 26 paragraph one
of the Constitution.

After deliberations, it was found as follows. Section 12(11) of the Local Administration
Act, B.E. 2457 (1914), provided the qualification and prohibition of a person to be elected
as a village chief, stating that such a person must never be subject to a final judgment of a
conviction for an offence relating to several laws. Such provision was stipulated to reflect
the importance of the fundamental process of the democratic regime of government and to
prevent a former wrongdoer under such specified laws from taking office of village chief
who was a representative of the people and State official under the law, and from exercising
powers wrongfully in a way which could cause a serious impact on public interests as a
whole. Nevertheless, the provision of section 12(11) of the Local Administration Act,
B.E. 2457 (1914), stated the qualification and absence of prohibition of a person to be
elected as a village chief, with regard to “shall not be convicted by a final judgment for
an offence relating to the law on election”, without specifying clearly the particular
offence under the law on election, necessarily implied all offences. In addition, there was no
timeframe for the ban against such person from being elected as village chief. Thus, an
offender under the law on election in all cases was subject to a lifelong ban from being
elected to become a village chief. Also, the prescription of an offence under the law on
election as a qualification and prohibition of a person to be elected to become a village
chief without categorising the type of action and severity of enforcement according to
the nature and circumstances of such action constituted an undue increase in burden or a
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disproportionate restriction of right of a person. The provision of section 12(11), which
provided the qualification and prohibition of a person to be elected as a village chief, as
being a person who had never been subject to a final judgment of a conviction for an
offence under the law on election, was therefore contrary to or inconsistent with section 26
paragraph one of the Constitution.

Even though the court considered the case of section 12(11) of the Local
Administration Act, B.E. 2457 (1914), in respect of the provision on the qualification
and prohibition of a person to be elected as village chief, as a person who had never been
subject to a final judgment of a conviction for an offence relating to the law on election,
section 12(11) also stated offences relating to several other laws which were similar to
the offence relating to the law on election as already ruled by the court. It was therefore
expedient that the relevant agency should take actions to review the provisions in the entire
subsection of section 12(11) as fitting for the action and severity of enforcement, as well as
in line with contemporary conditions.

5. Ruling of the Constitutional Court

The Constitutional Court, by a majority vote (6:2), held that section 12(11) of the
Local Administration Act, B.E. 2457 (1914), which provided a qualification and prohibition
of a person to be elected as a village chief, that such person must have never been subject to
a final judgment of conviction for an offence relating to the law on election was contrary to
or inconsistent with section 26 paragraph one of the Constitution.

The quorum of the Constitutional Court consisted of Mr. Worawit Kangsasitiam,
Mr. Twekiat Menakanist, Mr. Nakharin Mektrairat, Mr. Punya Udchachon, Mr. Udom
Sittiwirattham, Mr. Wiroon Sangtian, Mr. Chiranit Havanond and Mr. Noppadon Theppitak.




56 < Summaries of the Constitutional Court Rulings for Year 2020

Summary of Constitutional Court Ruling

No. 14/2563 (2020)
Dated 9 September B.E. 2563 (2020)"

Re: Whether or not section 151 paragraph four of the Emergency Decree on Fisheries,
B.E. 2558 (2015) was contrary to or inconsistent with section 4, section 26, section 29

and section 40 of the Constitution.

oooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooo

1. Summary of background and facts

Narathiwat Provincial Court referred the objection of a defendant (Mr. Dean Mudlae)
in Criminal Red Case Number Or 909/2562 requesting for a Constitutional Court ruling
under section 212 of the Constitution on whether or not section 151 paragraph four of the
Emergency Decree on Fisheries, B.E. 2558 (2015) was contrary to or inconsistent with
section 4, section 26, section 29 and section 40 of the Constitution. The facts in accordance
with the objection of the defendant and supporting documents could be summarised as
follows. Narathiwat Provincial Public, as Prosecutor, prosecuted the defendant on a charge
of owning a legally registered fishing vessel having a size of one hundred and fifty gross
tonnage or higher and operating a commercial fishing activity therewith without installing
a vessel monitoring system and maintaining the operability of such system at all times as
required under section 81(1) of the Emergency Decree on Fisheries, B.E. 2558 (2015), as
amended by the Emergency Decree on Fisheries (No. 2), B.E. 2560 (2017). The defendant
objected that section 151 paragraph four of the Emergency Decree on Fisheries, B.E. 2558
(2015), which prescribed a fine of four million baht for an offence under section 81(1), was
an unreasonable and disproportionate penalty and did not give the court a discretion to lower
the fine to an appropriate amount. Moreover, such penalty under section 151 paragraph four
was significantly higher than section 151 paragraph one, paragraph two and paragraph three.
Thus, the provision was a restriction of rights or liberties of the people beyond necessity,
disproportionately increased a burden and restricted a person’s right or liberty to engage in
an occupation.

2. The preliminary issue

The preliminary issue was whether or not the Constitutional Court could accept this
objection for a ruling under section 212 paragraph one of the Constitution.

After deliberation, it was found as follows. Such provision of law was to be applied
by Narathiwat Provincial Court to a case. Upon the defendant objecting with the reason

* published in the Government Gazette Vol. 137, Part 80a, dated 5" October B.E. 2563 (2020)
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that such provision of law was contrary to or inconsistent with the Constitution and the
Constitutional Court had not yet rendered a ruling relating to such provision, the case was
therefore in accordance with section 212 paragraph one of the Constitution. Thus, The
Constitutional Court accepted this case for consideration. In the interest of the proceedings,
the court directed the Director-General of the Department of Fisheries and Secretary-General
of the Council of State to give a statement and submit information.

3. Reply to the relevant agencies

The Director-General of the Department of Fisheries and Secretary-General of the
Council of State submitted a reply that the Emergency Decree on Fisheries, B.E. 2558 (2015)
was enacted to reform the management of aquatic living resources and fisheries in line
with international standards, and to impose administrative and criminal penalties to be
proportional to the severity of the offence and benefits gained by the offender, and abolished
the imprisonment with a single fine which was consistent with the United Nations Convention
on Law of the Sea 1982. As for the owner of a vessel under section 81(1), they had to install
a vessel monitoring system for monitoring, inspection, control and surveillance to prevent
the unlawful fishing activities. If such provision was violated, section 151 prescribed a
fine and the fine level to be proportional to the size of the vessel used for wrongdoings by
considering the fishing capacity to prevent, deter, and eliminate the severe offence, which
affected on the security of aquatic living resources, in fishing activities in line with the
International Standard and International Obligation.

4. The issues considered by the Constitutional Court

The issues considered by the Constitutional Court was whether or not section 151
paragraph four of the Emergency Decree on Fisheries, B.E. 2558 (2015) was contrary to or
inconsistent with section 4, section 26, section 29 and section 40 of the Constitution.

After deliberation, it was found as follows. Section 81(1) and section 151 paragraph four
of the Emergency Decree on Fisheries, B.E. 2558 (2015) was one of several measures for
preventing, deterring and eliminating unlawful fishing activities. Such measure took into
account of the severity of the offence pursuant to the vessel size and the benefits gained
by the offender and prescribed only a fine to penalize the offender in accordance with
crime policies directed at penalizing the assets obtained from the infringement instead of
imprisonment, based on consideration that the damages effected on aquatic living resources
and benefits obtained by the offender, in order to cut off the motivation of wrongdoings.
As for the fine level, it was set in proportion to the size of vessel, which took into account
the fishing capacity. Pursuant to section 151 paragraph four, it prescribed an offender who
used a vessel from one hundred and fifty gross tonnage or greater would be liable to a fine
of four million baht. Even though such fine level was high and was stated as a single fine
without a minimum or maximum level, it was consistent with the principle of proportionality
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of penalty in accordance with the vessel size, which was in line with the value of catch
obtained from the commission of offence. Moreover, the court had its discretion to reduce
such penalty where there was a cause under section 78 of the Penal Code, as appropriate
to a particular case because the prescription of such fine was therefore proportional to the
seriousness of the infringement and benefits obtained by the offender. Despite such provision
restricting certain liberties of a person to engage in an occupation, such restriction of liberty
had the purpose of preserving the security of aquatic living resources, being a component
of national economic security, which was in accordance with the conditions set forth under
section 40 paragraph two of the Constitution. The provision was therefore not inconsistent
with the rule of law, nor did it increase the burden or restricted a right or liberty of a person,
specifically the liberty to engage in an occupation, disproportionately to the cause. The law
applied generally and did not target a specific case or person. Furthermore, the law did not
affect human dignity or the equality of persons, and did not impose a penalty to a person
at a level which was severer than as provided by the law in force at the time of the offence.

5. Ruling of the Constitutional Court

By virtue of the aforesaid reasons, the Constitutional Court held that section 151
paragraph four of the Emergency Decree on Fisheries, B.E. 2558 (2015) was neither contrary
to nor inconsistent with section 4, section 26, section 29 and section 40 of the Constitution.

The quorum of the Constitutional Court consisted of Mr. Worawit Kangsasitiam,
Mr. Twekiat Menakanist, Mr. Nakharin Mektrairat, Mr. Punya Udchachon, Mr. Udom
Sittiwirattham, Mr. Wiroon Sangtian, Mr. Chiranit Havanond and Mr. Noppadon Theppitak.
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Summary of Constitutional Court Ruling

No. 15/2563 (2020)
Dated 23" September B.E. 2563 (2020)"

Re:  The President of the House of Representatives referred an application for a
Constitutional Court ruling under section 82 of the Constitution on whether or not
the membership of the House of Representatives of Miss Pareena Kraikupt terminated
under section 101(7) in conjunction with section 185(1) of the Constitution and the
membership of the House of Representatives of Miss Srinual Boonlue terminated

under section 101(7) in conjunction with section 185(2) of the Constitution.

1. Summary of Background and Facts

Fifty-seven Members of the House of Representatives entered their names in a
petition to the President of the House of Representatives, applicant, requesting for a referral
of an application to the Constitutional Court for a ruling that the membership of the House
of Representatives of Miss Pareena Kraikupt, 1 respondent, and Miss Srinual Boonlue,
2" respondent, terminated under section 82 paragraph one of the Constitution. It was stated
that the 1% respondent attended a meeting with officials of the Royal Forest Department and
related agencies to consider the establishment of a community forest in a national forest
area and informed the meeting that she would reiterate, coordinate, accelerate and closely
monitor to ensure that such area became a community forest at an earlier date. Such conduct
constituted a use of status or office of a Member of the House of Representatives to carry
out any act having the character of an interference or intervention, for the direct or indirect
benefit of oneself or another person or political party, with respect to the performance of a
routine official function or duty of a government official, employee or worker of a government
agency, State agency, State enterprise, State majority-owned enterprise or local government
as provided under section 185(1) of the Constitution. As for the 2" respondent, she brought
administrators of Jom Thong Hospital, Chiang Mai Province, to meet Mr. Anutin Charnvirakul,
the Minister of Public Health, to request budgetary appropriations for Jom Thong Hospital.
Such an act constituted a use of status or office of a Member of the House of Representatives
to carry out any act having the character of an interference or intervention, for the direct or
indirect benefit of oneself or another person or political party, being an act in a manner that
would cause oneself to be involved in the expenditure of budgetary appropriations or the grant
of approval for the implementation of a project of an agency as provided under section 185(2)
of the Constitution. Thus, there were causes for termination of the membership of the House
of Representatives of both respondents pursuant to section 101(7) of the Constitution.

* Published in the Government Gazette Vol. 137, Part 85a, dated 19" October B.E. 2563 (2020).



60 <> Summaries of the Constitutional Court Rulings for Year 2020

2. Preliminary Issue

The preliminary issue was whether or not the Constitutional Court had the
competence to accept the application for a ruling under section 82 of the Constitution.

After deliberations, it was found as follows. It was found on the facts that Members
of the House of Representatives constituting not less than one-tenth of the existing Members
of the House of Representatives in the House of Representatives had entered their names in
a petition to the application to refer an application pursuant to section 82 paragraph one of
the Constitution in conjunction with section 7(5) of the Organic Act on Procedures of the
Constitutional Court, B.E. 2561 (2018). The Constitutional Court therefore ordered the
acceptance of the application. However, the facts in the application did not show a cause
for suspicion that both respondents had committed the acts complained. Hence, orders to
restrain both respondents from performing duties were not issued.

3. Reply to Allegations

The 1% respondent gave the following reply. She was invited to attend a meeting with
relevant government officials and other people to hear problems in the survey of land for
the establishment of a community forest. By declaring to the meeting that she was going to
reiterate, coordinate, accelerate and closely monitor the operations to ensure more immediate
establishment of community forest, the 1% respondent was following up on complaints.
If there was no progress, or the inspection process carried out by relevant agencies was
delayed, the 1* respondent would submit a motion for interpellation to the relevant Minister
or introduce the matter in the process of the House of Representatives. Her actions did
not constitute the use of status as a Member of the House of Representatives to interfere
or intervene in the performance of official functions or operation of a routine duty of a
government official.

The 2™ respondent gave the following reply. She met the Minister of Public Health
and submitted a copy of a letter notifying problems on insufficiency of accommodation for
the staff of Jom Thong Hospital. The administrators of Jom Thong Hospital were not in
attendance. The action was an assistance extended to remedy problems faced by the public
without constituting an act to interfere or intervene for the benefit of oneself, of another
person or political party.

4. Issues Considered by the Constitutional Court
The Constitutional Court determined that the following issues had to be decided.

The first issue was whether or not, and if so when, the 1% respondent’s membership
of the House of Representatives terminated under section 101(7) in conjunction with
section 185(1) of the Constitution.
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The second issue was whether or not, and if so when, the 2" respondent’s membership
of the House of Representatives terminated under section 101(7) in conjunction with
section 185(2) of the Constitution.

After deliberations, it was found as follows. Under the democratic parliamentary
system, the Constitution provided for a check and balance between the executive and the
legislature. The legislature, in addition to the duties and powers to legislate laws had the
duties and powers to scrutinize the performance of duties by the executive. Such scrutiny
had to be within the appropriate and necessary limits to as proper and necessary for the
adequate and fair check and balance of powers. If the power of scrutiny of the legislature
was too little, such scrutiny of exercise of powers by the executive could not be done
efficiently. On the other hand, excessive powers could lead to an interference or intervention
in the performance of duties by the executive. Section 114 of the Constitution provided
the general principle on the framework of performance of duties to ensure that Members of
the House of Representatives were independent and able to perform duties for the common
interest of the nation and wellbeing of the people.

It was found on the facts that the 1* respondent attended a meeting with government
officials from relevant agencies and other people in relation to the establishment of a
community forest. The 1 respondent declared to the meeting that she would reiterate,
coordinate, accelerate and closely monitor operations to promote more immediate
establishment of a community forest. The conduct was merely a follow up of the public’s
complaint to secure the State official’s compliance with duties provided by law. The conduct
did not constitute a use of status or office of the Member of the House of Representatives in
a way which was an interference or intervention of the performance of an official function
or operation of a routine duty by a government official and State official for the direct or
indirect benefit of oneself, or of another person or political party. As for the 2™ respondent’s
meeting with the Minister of Public Health and submission of a letter notifying problems
regarding insufficient accommodation for staff of Jom Thong Hospital, such conduct was
merely a submission of notice to the Minister of Public Health. There did not appear to
be circumstances of involvement in the expenditure of a budgetary fund or approval of a
project of the Ministry of Public Health. Thus, the conduct was not a use of status or office
of a Member of the House of Representatives by way of interference or intervention to
involve oneself in the expenditure of budgetary funds or approval of a project of the Ministry
of Public Health for the direct or indirect benefit of oneself, of another person or political

party.

5. Ruling of the Constitutional Court

The Constitutional Court held that the 1% respondent’s membership of the House of
Representatives did not terminate under section 101(7) in conjunction with section 185(1) of
the Constitution, and that the 2" respondent’s membership of the House of Representatives
did not terminate under section 101(7) in conjunction with section 185(2) of the Constitution.
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The quorum of the Constitutional Court consisted of Mr. Worawit Kangsasitiam,
Mr. Twekiat Menakanist, Mr. Nakharin Mektrairat, Mr. Punya Udchachon, Mr. Udom
Sittiwirattham, Mr. Wiroon Sangtian, Mr. Chiranit Havanond and Mr. Noppadon Theppitak.
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Summary of Constitutional Court Ruling

No. 16/2563 (2020)
Dated 30 September B.E. 2563 (2020)"

Re: Whether or not section 226/3, section 227 and section 227/1 of the Criminal
Procedure Code were contrary to or inconsistent with section 3 paragraph two,

section 4 and section 29 paragraph two of the Constitution.

1. Summary of Background and Facts

The Bangkok South Kwaeng Court referred an objection of the 2™ defendant
(Mr. Jirapan Sripanjakul) in Black Case No. Or 439/2561 to the Constitutional Court for a
ruling under section 212 of the Constitution on whether or not section 226/3, section 227 and
section 227/1 of the Criminal Procedure Code were contrary to or inconsistent with section 3
paragraph two, section 4 and section 29 paragraph two of the Constitution. The facts in the
letter referring the 2™ defendant’s objection and supporting document could be summarised
as follows. The plaintiff charged against the 2" defendant for criminal offences of forging
documents and using forged documents. On the date of preliminary hearing, the plaintiff
was not present before the court. The plaintiff’s lawyer was present before the court and
adduced himself as a witness to give testimony. The Court ordered the acceptance of the
case for trial. The 2™ defendant objected that the provisions of section 226/3, section 227
and section 227/1 of the Criminal Procedure Code did not provide an absolute prohibition
of a court from admitting hearsay evidence but granted the court a discretion to weight all
evidences and include hearsay evidence in the case proceedings. As a consequence, in this
case, the Court admitted the lawyer’s hearsay testimony and accepted the case for trial. The
provisions in all three sections were therefore contrary to or inconsistent with the rule of
law, equality and personal liberty, as well as the presumption of innocence of a suspect or
defendant in a criminal case.

2. Preliminary Issue

The preliminary issue was whether or not the Constitutional Court had the competence
to accept this objection for consideration under section 212 paragraph one of the Constitution.

After deliberations, it was found that such provisions of law were provisions which
the Bangkok South Kwaeng Court was going to apply to a case. Upon the 2™ defendant
raising an objection together with reasons that such provisions of law were contrary to or
inconsistent with the Constitution, and that the Constitutional Court had not yet rendered

* Published in the Government Gazette Vol. 137, Part 89a, dated 26" October B.E. 2563 (2020).
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a ruling in relation to such provisions, the case was in accordance with section 212
paragraph one of the Constitution. An order was therefore issued to accept the case for
consideration.

3. Issues Considered by the Constitutional Court

The issues considered by the Constitutional Court were whether or not section 226/3,
section 227 and section 227/1 of the Criminal Procedure Code were contrary to or inconsistent
with section 3 paragraph two, section 4 and section 29 paragraph two of the Constitution.

After deliberations, it was found as follows. The law on evidence under the Criminal
Procedure Code was revised in 2008 to introduce more flexibility in the admissibility of
evidence. An important principle in the admissibility of evidence in a criminal case was that
all types of evidence which had the character of indicating the facts in a case was admissible
as evidence in the case. However, the evidentiary weight given to evidence depended on
its value in terms of proving facts by such type of evidence. A court had an important role
in proving the truth and had the discretionary power to find facts that were closest to the
truth. The admission of evidence and exclusion of evidence was therefore not strict. The
court was able to admit any evidence that was capable of proving an offence or innocence
of a defendant in a criminal case, provided that the evidence was not obtained from an
inducement, promise, threat, deceit or other wrongful act. As for hearsay evidence, due to
its defective nature giving varying weight and minimal proof value, section 226/3 therefore
prohibited the court from admitting such evidence. Such prohibition was, however, not strict.
The court had a discretion to admit hearsay evidence under the exception in section 226/3
paragraph two whilst the relevant counterparty was still granted a right to object against the
admissibility of hearsay evidence. In addition, in order to protect a defendant in a criminal
case, section 227/1 reiterated that the court had to accept hearsay evidence with caution.
Finally, section 227 provided that if there was doubt of the defendant’s guilt, the defendant
should be given the benefit of doubt. Therefore, section 226/3, section 227 and section 227/1
of the Criminal Procedure Code, which clearly provided the principle on admissibility and
weighing of evidence in a criminal case, were congruent and provided for the benefit of the
fact-finding process in a criminal case. The provisions were therefore in accordance with
the rule of law, applied to parties equally and gave the parties the right to defend a case fully
without any discrimination against a person. The provisions did not violate human dignity,
rights, liberties and equality of persons. Furthermore, the provisions did not provide for
a presumption of guilt of a suspect or defendant prior to a final judgment convicting such
person for an offence.

4. Ruling of the Constitutional Court

The Constitutional Court held that section 226/3, section 227 and section 227/1
of the Criminal Procedure Code were neither contrary to nor inconsistent with section 3
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paragraph two, section 4 and section 29 paragraph two of the Constitution.

The quorum of the Constitutional Court consisted of Mr. Worawit Kangsasitiam,
Mr. Twekiat Menakanist, Mr. Nakharin Mektrairat, Mr. Punya Udchachon, Mr. Udom
Sittiwirattham, Mr. Wiroon Sangtian, Mr. Chiranit Havanond and Mr. Noppadon Theppitak.
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Summary of Constitutional Court Ruling

No. 17/2563 (2020)
Dated 7* October B.E. 2563 (2020)"

Re: The Ombudsman submitted a matter to the Constitutional Court for a ruling under
section 231(1) of the Constitution on whether or not section 5, section 8 and section 13
of the Subpoena Order of a Parliamentary Committee of the House of Representatives
and Senate Act, B.E. 2554 (2011) raised constitutional questions under section 129 of
the Constitution.

1. Summary of background and facts

The Ombudsman (applicant) requested for a Constitutional Court ruling under
section 231(1) of the Constitution. The facts in accordance with the objection of the
defendant and supporting documents could be summarised as follows.

Mr. Paiboon Nititawan filed a petition to request the applicant refer a matter together
with an opinion to the Constitutional Court, stating that section 5, section 8 and section 13
of the Subpoena Order of a Parliamentary Committee of the House of Representatives
and Senate Act, B.E. 2554 (2011) raised constitutional questions under section 129 of the
Constitution. The applicant was of the opinion that such law was enacted by virtue of
section 135 of the Constitution of the Kingdom of Thailand, B.E. 2550 (2007), which
provided that a parliamentary committee had the power to issue an order to subpoena
documents from any person or summon a person to give facts or opinions on businesses
performed or matters under inquiry or study. Thereafter, section 129 of the Constitution of
the Kingdom of Thailand, B.E. 2560 (2017) provided that a parliamentary committee had
the power to summon a document from any person or summon a person to give facts or
opinions on businesses performed or matters under inquiry or study and specifically
stipulated the procedures of enforcement. Moreover, the Commission of the House of
Representatives and the Senate had not any power to issue an order to subpoena documents
or persons as provided under section 135 of the Constitution of the Kingdom of Thailand,
B.E. 2550 (2007). The applicant therefore submitted an application together with an opinion
to the Constitutional Court for a ruling under 231(1) of the Constitution on whether or not
section 5, section 8 and section 13 of the Subpoena Order of a Parliamentary Committee
of the House of Representatives and Senate Act, B.E. 2554 (2011) raised constitutional
questions under section 129 of the Constitution.

* Published in the Government Gazette Vol. 137, Part 89a, dated 26" October B.E. 2563 (2020)
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2. The preliminary issue

The preliminary issue was whether or not the Constitutional Court had the
competence to accept the application for a ruling under section 231(1) of the Constitution.

After deliberation, it was found as follows. The case was in accordance with
section 231(1) of the Constitution, and section 7(1) of the Organic Act on Procedures of
the Constitutional Court, B.E. 2561 (2018). Thus, the Constitutional Court accepted this
case for consideration.

3. The issues considered by the Constitutional Court

The issues considered by the Constitutional Court was whether or not section 5,
section 8 and section 13 of the Subpoena Order of a Parliamentary Committee of the House
of Representatives and Senate Act, B.E. 2554 (2011) raised constitutional questions under
section 129 of the Constitution.

After deliberation, it was found as follows. Section 129 of the Constitution of the
Kingdom of Thailand, B.E. 2560 (2017) had a clear intent to change the principle and essence
of proceedings of parliamentary committees by amending the principle of section 135
of the Constitution of the Kingdom of Thailand, B.E. 2550 (2007) that the powers of the
parliamentary committee as having the power to “summon” instead of the power to
“issue a subpoena order”, and the duties of a parliamentary committee were also amended
from the term “inquiry” to “inquiry of facts” since the functions of a parliamentary
committee was to find facts, not being an investigation or inquiry conducted under the
Criminal Procedure Code, by providing its legal force in section 129 paragraph five, being
a mandatory provision. Moreover, the minister was entrusted to take responsibility to the
business under factual inquiry or study of the committee had the duty to order a state official
under command or supervision to give facts, submit documents or give opinions as summoned
by the parliamentary committee in order to achieve the objectives of the parliamentary
committee in effectively supporting the functions of the National Assembly. Thus,
the prescription of criminal penalties on a violator of a subpoena order issued by the
parliamentary committee was inconsistent with the purposes of imposing a criminal
penalty upon a person and the seriousness of the offence because a violation of a subpoena
order or failure to give facts or submit documents to a parliamentary committee
did not constitute a serious offence or caused harm which would affect the outcome
of the matter under factual inquiry, as opposed to criminal proceedings and did not
prejudice overall public order or the good morals of the people. Hence, section 5
of the Subpoena Order of a Parliamentary Committee of the House of Representatives and
Senate Act, B.E. 2554 (2011), which provided for the power of a parliamentary committee to
issue an order to subpoena a document from any person or to summon a person to give facts
or opinions on a business performed or on a matter under inquiry or study, section 8§ which
provided for procedures for issuing a summons and section 13 which provided criminal
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penalties for a person who violated or failed to comply with a summons of the parliamentary
committee, affected the rights and liberties of a person, unreasonably imposed a burden or
restricted a right or liberty of a person and constituted a provision that was inconsistent with
the principle under section 129 of the Constitution, was therefore contrary to or inconsistent
with section 129 of the Constitution.

4. Ruling of the Constitutional Court

By virtue of the aforesaid reasons, the Constitutional Court held that section 5, section 8
and section 13 of the Subpoena Order of a Parliamentary Committee of the House of
Representatives and Senate Act, B.E. 2554 (2011) was contrary to or inconsistent with the
Constitution, raising constitutionality issues under section 129 of the Constitution.

The quorum of the Constitutional Court consisted of Mr. Worawit Kangsasitiam,
Mr. Twekiat Menakanist, Mr. Nakharin Mektrairat, Mr. Punya Udchachon, Mr. Udom
Sittiwirattham, Mr. Wiroon Sangtian, Mr. Chiranit Havanond and Mr. Noppadon Theppitak.
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Summary of Constitutional Court Ruling

No. 18-19/2563 (2020)
Dated 28* October B.E. 2563 (2020)*

Re:  The President of the House of Representatives referred an application to the
Constitutional Court for a ruling under section 82 of the Constitution on whether
or not the membership of the House of Representatives of 41 members terminated

under section 101(6) in conjunction with section 98(3) of the Constitution.

1. Summary of Background and Facts

Mr. Piyabutr Saengkanokkul, Member of the House of Representatives, and others,
a total of 66 persons, together with Mr. Chamnan Chanruang, Member of the House of
Representatives, and others, a total of 74 persons, submitted a total of two applications
to the applicant that 41 members of the House of Representatives were disqualified under
section 101(6) in conjunction with section 98(3) of the Constitution due to ownership or
shareholding of a newspaper or any mass media business. The applicant was of the opinion
that the Members of the House of Representatives had entered their names in each petition
in a number not less than one-tenth of the total number of the existing Members of the House
of Representatives. Both applications were therefore referred to the Constitutional Court
for a ruling under section 82 on whether or not such membership of 41 persons terminated
under section 101(6) in conjunction with section 98(3) of the Constitution and ordered
such Members of the House of Representatives to refrain from performing duties until the
Constitutional Court rendered its ruling.

2. Preliminary Issue

The preliminary issue was whether or not the Constitutional Court had the
competence to accept both applications for a ruling under section 82 of the Constitution.

After deliberations, it was found as follows. It was found on the facts under both
applications and supporting documents that the objects stated in the certificates of juristic
person registration of the Department of Business Development, Ministry of Commerce,
issued to the partnerships or companies of the nine respondents were objects which were not
related to the operation of a newspaper or any mass media business. As for the remaining
32 respondents, the cases were in accordance with section 82 paragraph one in conjunction
with section 7(5) of the Organic Act on Procedures of the Constitutional Court, B.E. 2561
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(2018), the Constitutional Court therefore ordered the acceptance of applications only with
respect to the 32 respondents for consideration. The respondents were instructed to submit
replies to the allegation. As for the motion for all 32 respondents to refrain from performing
duties, there was not a finding of a cause for suspicion of cases as petitioned under section 82
paragraph two of the Constitution. Hence, the prerequisites for ordering the 32 respondents
to refrain from performing duties were not satisfied.

During proceedings in the Constitutional Court, the applicant submitted a letter
giving notice that the the 7™ respondent’s membership of the House of Representatives
terminated under section 101(13) of the Constitution due to a final judgment of imprisonment,
and the 22" and 23" respondents’ membership of the House of Representatives terminated
under section 101(3) of the Constitution due to resignations. The Constitutional Court
therefore ordered the expungement of case in regard to those respondents. The remaining 29
respondents shall be tried by the Constitutional Court.

3. Issues Considered by the Constitutional Court

The issue considered by the Constitutional Court was whether or not, and if so
when, the membership of the House of Representatives of 29 persons terminated under
section 101(6) in conjunction with section 98(3) of the Constitution.

The preliminary question considered was whether or not on the day of election of
Members of the House of Representatives, the businesses of the 29 respondents operated
a newspaper or any mass media business under section 98(3) of the Constitution. If any
respondent’s business operated a newspaper or mass media business under section 98(3) of
the Constitution, the following question was whether or not such respondent was an owner
or shareholder of such business. Upon consideration of the facts under the application,
replies to allegations, inquiries of witnesses and evidence from the relevant agencies, it was
found that the businesses of all 29 respondents were not businesses which were managed
as a media for transmission of news, messages and contents to the public that was capable
of conveying meaningful materials to the general public. The businesses therefore did not
operate a newspaper or mass media business that was prohibited under the Constitution.

4. Ruling of the Constitutional Court

The Constitutional Court held that the membership of all 29 respondents did not
terminate under section 101(6) in conjunction with section 98(3) of the Constitution.

The quorum of the Constitutional Court consisted of Mr. Worawit Kangsasitiam,
Mr. Twekiat Menakanist, Mr. Nakharin Mektrairat, Mr. Punya Udchachon, Mr. Udom
Sittiwirattham, Mr. Wiroon Sangtian, Mr. Chiranit Havanond and Mr. Noppadon Theppitak.
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Summary of Constitutional Court Ruling

No. 20/2563 (2020)
Dated 28* October B.E. 2563 (2020)*

Re:  The President of the House of Representatives referred an application to the
Constitutional Court for a ruling under section 82 of the Constitution on whether
or not the membership of the House of Representatives of 33 members terminated

under section 101(6) in conjunction with section 98(3) of the Constitution.

1. Summary of Background and Facts

Mr. Chaiwut Thanakamanusorn, Member of the House of Representatives, and others,
a total of 51 persons, submitted an application to the applicant stating that 33 Members
of the House of Representatives disqualified under section 101(6) in conjunction with
section 98(3) of the Constitution due to owners or shareholders in a newspaper or any
mass media business. The applicant was of the opinion that the Members of the House of
Representatives had entered their names in a petition in a number not less than one-tenth of
the total number of the existing Members of the House of Representatives. The application
was therefore referred to the Constitutional Court for a ruling under section 82 on whether
or not the membership of the House of Representatives of 33 persons terminated under
section 101(6) in conjunction with section 98(3) of the Constitution.

2. Preliminary Issue

The preliminary issue was whether or not the Constitutional Court had the competence
to accept the application for consideration under section 82 of the Constitution.

After deliberations, it was found as follows. It was found on the facts as stated in
the application and supporting documents that the objects pursuant to the certificate of
registration of juristic person of the Department of Business Development, Ministry of
Commerce, issued to Rungruengsiam Sumicon Company Limited of Mr. Wuttinan Boonchu,
was not associated with the operation of a newspaper or any mass media business. As for
the remaining 32 respondents, the cases were found to be in accordance with section 82
paragraph one of the Constitution in conjunction with section 7(5) of the Organic Act on
Procedures of the Constitutional Court, B.E. 2561 (2018). The Constitutional Court therefore
ordered the acceptance of the application only with respect to the 32 respondents for
consideration and allowed the respondents to submit a reply to the allegations. As for the
order to restrain the thirty-two respondents from performing duties, section 82 paragraph two
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of the Constitution provided that there had to “appear reasonable cause for suspicion that
the respondent has the case as petitioned.” As there was not yet any finding of a cause for
suspicion of a case as petitioned under section 82 paragraph two of the Constitution, the
prerequisite for ordering the 32 respondents to refrain from performing duties was not yet
satisfied.

During case proceedings in the Constitutional Court’s trial, the applicant submitted
a letter giving notice that the membership of the House of Representatives of the 1%, 4™
and 5™ respondents, who were executive committee members of Future Forward Party,
terminated under section 101(6) in conjunction with section 98(5) of the Constitution due to
Constitutional Court Ruling No. 5/2563 (2020) which dissolved Future Forward Party and
revoked the right to election candidacy of the mentioned person. The Constitutional Court
therefore ordered the expungement of case in regard to those respondents. There remained
29 respondents for the Constitutional Court to make a ruling in this case.

3. Issue Considered by the Constitutional Court

The issue considered by the Constitutional Court was whether or not, and if so when,
the membership of the House of Representatives of 29 persons terminated under section 101(6)
in conjunction with section 98(3) of the Constitution.

The preliminary question which had to be decided was whether or not on the date
of application for candidacy in the election of Members of the House of Representatives,
the businesses of 29 respondents involved an operation of newspaper or any mass media
business under section 98(3) of the Constitution. If the business of any respondent involved
the operation of a newspaper or any mass media business under section 98(3) of the
Constitution, a subsequent question was whether or not such respondent was an owner or
shareholder of such business. Upon consideration of the facts in the application, replies
to the allegation, inquiry of witnesses and evidence of relevant agencies, it was found
as follows. The 2" respondent ran two companies; namely (1) Head Up Production
Company Limited, with respect to the business relating to hire for production of television
programmes, documentaries, drama series, movies, advertisement reels and series, and
(2) Am Fine Production Company Limited, with respect to the business of production of
movie media, advertisements, radio, television, publication and performing media, which
were businesses acting as media for transmission of news, information and contents to the
public capable of conveying meanings to the general population. Even though there was
no evidence that those two companies had ever filed an application or received a license to
operate the business under the relevant laws, the companies were capable of taking action to
obtain a license as stated under their object as added and pursuant to Form Sor Sor Chor. 1, in
which an intent was shown with respect to the objective of establishing a company to operate
a business relating to the mass media, being a business within the definition of section 98(3)
of the Constitution. As for the businesses of all the remaining 28 respondents, they were
not businesses of intermediaries in the transmission of news, information and contents to the
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public capable of conveying meaningful materials to the general public. Hence, they were
not newspaper or any mass media businesses that were prohibited under the Constitution.

The following question considered was whether or not the 2™ respondent was a
shareholder in such a business. It was found as follows. The 2™ respondent was not listed as
a shareholder of the Head Up Production Company Limited, but Miss Nanmanas Kraiha was
listed instead. The 2" respondent was not listed as a shareholder of the Am Fine Production
Company Limited, but Mr. Nattawat Sukapisit was listed instead. However, there were
suspicious and unusual circumstances in the annual general meeting of shareholders of both
companies. The 2" respondent did not state details relating to the meetings and did not show
any evidence of an actual meeting. Furthermore, the 2™ respondent did not provide details
relating to the transfer of shares and did not show evidence that was capable of proving the
facts to the Constitutional Court. Despite the Constitutional Court giving the 2™ respondent
the opportunity to prepare an additional reply to the allegations as regards details pertaining
to the shareholding and transfer of such shares, the 2™ respondent did not give details and
did not appear before the Constitutional Court inquiry to prove such facts. Due to those
several suspicions and all the circumstances of the case, it was found on the facts that the
2" respondent did not transfer shares on 11" January B.E. 2562 (2019). The 2™ respondent
was therefore a shareholder in Head Up Production Company Limited and Am Fine
Production Company Limited, which operated a newspaper or mass media business on
6™ February B.E. 2562 (2019), which was the day Future Forward Party submitted a list
of candidates for the election of party-list Members of the House of Representatives to the
Election Commission of Thailand.

It was found on the facts that the 2™ respondent was a party-list Member of the House
of Representatives for Future Forward Party and a shareholder in Head Up Production
Company Limited and Am Fine Production Company Limited, which operated newspaper
and mass media businesses on 6™ February B.E. 2562 (2019), being the date when Future
Forward Party submitted a list of candidates for the election of party-list Members of the
House of Representatives to the Election Commission of Thailand. Such shareholding
prohibited the 2™ respondent from exercising the right to election candidacy of Members
of the House of Representatives under section 98(3). Therefore, the 2™ respondent’s
membership of the House of Representatives terminated under section 101(6) in conjunction
with section 98(3) of the Constitution as of 6™ February B.E. 2562 (2019).

Upon a ruling of termination of the 2™ respondent’s membership of the House of
Representativesas a party-list Member of Future Forward Party, there was a vacancy in the
office of party-list Member of the House of Representatives as from the day the ruling was
duly read to the parties, namely 28" October B.E. 2563 (2020). However, Future Forward
Party did not have a member in the subsequent order of the list to replace the vacant office
since the Constitutional Court had already dissolved the party. As a consequence, there was
cause for the party-list Members of the House of Representatives to consist of the remaining
Members pursuant to section 105 paragraph one (2) in conjunction with section 83
paragraph three of the Constitution.
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4. Ruling of the Constitutional Court

The 2™ respondent’s membership of the House of Representatives terminated
under section 101(6) in conjunction with section 98(3) of the Constitution as from the day
of application for election candidacy of Members of the House of Representatives, namely
6™ February B.E. 2562 (2009). The day of Constitutional Court reading of the ruling to the
parties was deemed as the day of vacancy of office of the party-list Member of the House of
Representatives. As a consequence, the party-list Members of the House of Representatives
consisted of the remaining Members pursuant to section 105 paragraph one (2) in conjunction
with section 83 paragraph three of the Constitution. As for the remaining 28 respondents,
it was held that those respondents’ membership of the House of Representatives did not
terminate.

The quorum of the Constitutional Court consisted of Mr. Worawit Kangsasitiam,
Mr. Twekiat Menakanist, Mr. Nakharin Mektrairat, Mr. Punya Udchachon, Mr. Udom
Sittiwirattham, Mr. Wiroon Sangtian, Mr. Chiranit Havanond and Mr. Noppadon Theppitak.
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Summary of Constitutional Court Ruling

No. 21-28/2563 (2020)
Dated 18® November B.E. 2563 (2020)"

Re: Whether or not section 51, section 53, section 54 and section 67 of the Act on
Expropriation and Acquisition of Immovable Properties, B.E. 2562 (2019), was
contrary to or inconsistent with section 3, section 5, section 25 paragraph one and
paragraph three, section 26, section 27 paragraph one, section 37 and section 77 of

the Constitution.

1. Summary of Background and Facts

The Central Administrative Court and the Supreme Administrative Court referred
the objections of plaintiffs in a total of eight applications (Case No. 23/2562 (2019), Case
No. 24/2562 (2019), Case No. 25/2562 (2019), Case No. 28/2562 (2019), Case No. 29/2562
(2019), Case No. 30/2562 (2019), Case No. 34/2562 (2019), Case No. 36/2562 (2019))
to the Constitutional Court for a ruling under section 212 of the Constitution. The
Constitutional Court found that the cases raised the same issue for ruling and therefore
consolidated the case proceedings. The cases could be summarised as follows. All plaintiffs
filed a plaint against the Expressway Authority of Thailand and others to the Central
Administrative Court. All eight plaintiffs were owners of land situated in the area that
was to be expropriated under the Royal Decree Determining the Boundary of Land to be
Expropriated in the Localities of Lat Phrao District, Bueng Kum District, Bang Kapi
District, Huai Khwang District, Khlong Toei District and Phra Khanong District, Bangkok,
B.E. 2533 (1990), for the construction of the Ramintra-Ajnarong expressway. Thereafter,
the Act on Expropriation of Immovable Properties for the Construction of Ramintra-
Ajnarong Expressway in the Localities of Lat Phrao District, Bueng Kum District, Bang
Kapi District, Huai Khwang District, Khlong Toei District and Phra Khanong District,
Bangkok, B.E. 2541 (1998), which expropriated land by virtue of powers under the Act on
Expropriation of Immovable Properties, B.E. 2530 (1987). All eight plaintiffs raised the
objection that the respondent utilised only part of the land and leased parts of the land to
private entities. Such actions constituted an exploitation of expropriated land was contrary
to the objectives of the expropriation. In addition, the land was not utilised within the time
limit prescribed by law. It was therefore requested that the Central Administrative Court
order the return of the disputed land to the plaintiffs or rescind the contract for sales of
immovable property, as the case may be. In Case No. 30/2562 (2019) and Case No. 34/2562
(2019), the Central Administrative Court rendered a judgment instructing the respondent to
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register the transfer of land ownership with respect to the portion that was not utilised back
to the plaintiff and transfer land for reversion to its previous status as a public path. The
respondent appealed to the Supreme Administrative Court.

During the trials of the Central Administrative Court and the Supreme Administrative
Court, the Expropriation and Acquisition of Immovable Properties Act, B.E. 2562 (2019),
was promulgated. The applicants in all eight applications objected that section 51,
section 53 and section 67 of the Expropriation and Acquisition of Immovable Properties
Act, B.E. 2562 (2019), were contrary to or inconsistent with the Constitution because the
said Act prescribed rules and time limits for an original owner or heir thereof to exercise the
right to request for a return of land under section 53. Such a request had to be in accordance
with rules under section 51, which provided that where an agency had expropriated land
and initiated a project on any part of such land, it was deemed that actions had been taken
in accordance with the objects of expropriation pursuant to the conditions under section 51
paragraph two. As a consequence, the original owner or heir would not have the right to
request a return of the land. The transitory provision in section 67 was the law enacted to
impose a retrospective effect. Moreover, in Case No. 36/2562 (2019), an additional
objection addressed that section 29 paragraph two was a provision which barred the
Administrative Court from legitimacy of the determination of compensation. Section 54
provided that the owner of immovable property requesting a return of land had to pay
interests despite not being in default or a tortfeasor under civil law. All eight plaintiffs
objected that such provision restricted a right or liberty of a person that was contrary to
the rule of law. Such increase in burden or restriction of right or liberty of a person was
disproportionate, which was contrary to or inconsistent with section 3, section 5, section 25
paragraph one and paragraph three, section 26, section 27 paragraph one and section 37 of
the Constitution. Furthermore, the enactment of such law did not involve a public hearing,
which was therefore not in accordance with section 77 of the Constitution.

2. Preliminary Issue

The preliminary issue was whether or not the Constitutional Court had the
competence to accept the letters referring all eight objections for consideration under
section 212 paragraph one of the Constitution.

After deliberations, it was found that section 51, section 53, section 54 and
section 67 of such Act were provisions which would be applied in the Central Administrative
Court and the Supreme Administrative Court. Upon all eight plaintiffs raising objections
together with reasons why such provisions of law were contrary to or inconsistent with
the Constitution, and that the Constitutional Court had not yet rendered a ruling in
relation to such provisions, the case was in accordance with section 212 paragraph one of the
Constitution. The Constitutional Court therefore ordered the acceptance of the applications
for its trial. In the case of the plaintift’s application in Case No. 36/2562 (2019), objecting
against section 29 paragraph two of the Expropriation and Acquisition of Immovable
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Properties Act, B.E. 2562 (2019), since the Central Administrative Court was not going
to apply such provision of law to the case, the case was therefore not in accordance with
section 212 paragraph one of the Constitution. The application in this regard was therefore
rejected.

3. Issues Considered by the Constitutional Court

The issues considered by the Constitutional Court were whether or not section 51,
section 53, section 54 and section 67 of the Expropriation and Acquisition of Immovable
Properties Act, B.E. 2562 (2019), were contrary to or inconsistent with section 3, section 5,
section 25 paragraph one and paragraph three, section 26, section 27 paragraph one,
section 37 and section 77 of the Constitution.

After deliberations, it was held as follows. The facts under all eight objections did not
show reasons to support the objection on how the claimed provisions of the Expropriation
and Acquisition of Immovable Properties Act, B.E. 2562 (2019), were contrary to or
inconsistent with section 5 and section 25 paragraph one and paragraph three of the
Constitution. The case was not in accordance with the rules under section 212 paragraph
one of the Constitution. As for the objection that the legislative process was not consistent
with section 77 of the Constitution, such a case had been specifically provided with a process
for filing a motion or for an entitled person to file an application to the Constitutional Court
under section 148 of the Constitution. Section 212 did not provide for a right to object that
the process for enactment of the law was inconsistent with the Constitution. A decision on
these issues was therefore not required.

The issues for consideration in this case were whether or not section 51, section 53,
section 54 and section 67 of the Expropriation and Acquisition of Immovable Properties
Act, B.E. 2562 (2019), were contrary to or inconsistent with section 3, section 26,
section 27 paragraph one and section 37 of the Constitution. It was found as follows.
Section 51 of the Expropriation and Acquisition of Immovable Properties Act, B.E. 2562
(2019), had an intent that was consistent with the rules for expropriation as provided in
the Constitution to protect the rights of a person in property alongside reasonable public
interests. A time limit was prescribed for a state agency to utilise the land pursuant to the
objectives of expropriation within a reasonable timeframe, in order to commence
preparations and operations of the project without delay. Actions had to be taken no later
than five years as from the expiration of the effective date of the Royal Decree Determining
the Boundary of Land to be Expropriated to be enacted, where such time limit prescribed
by the Royal Decree had to be provided only as necessary, but not more than five years, or
otherwise within the time limit prescribed by an Immovable Property Expropriation Act to
be enacted, as the case may be. Section 51 paragraph two prescribed rules on the extent
of project implementation by a State agency that would be deemed as a commencement of
actions taken pursuant to the objectives of expropriation. In the case of a construction of
a road, railway line, canal or other public activity requiring the use of land over a distance
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exceeding ten kilometres, a commencement of project implementation on any section would
be deemed as a commencement of actions pursuant to the objectives of the expropriation for
the entire route. Such implementation had special characteristics. If the project could not
be completed, there would be an impact on the entire project, thus causing an impediment
to public interests. It was therefore necessary to provide an exception to deem utilisation
of the land, as well as give the court the competence to examine the exercise of discretion
to determine whether or not the State agency had utilised the land by commencing project
implementation in any section in accordance with the rule of law. In this regard, facts could
vary according the characteristics and type of project. As for the prescription of rules and
time limit relating to the return of immovable property to the original owner or heir there-
of exercising the right to request for a return of land under section 53 within a three-year
period as from the expiration of the time limit under section 51, it was held that such period
was reasonable. Moreover, the prescription of a rule that the original owner or heir thereof
exercising the right to request for a return of land to return the compensation receive together
with interests at a rate of seven and a half percent per annum pursuant to the provisions of
section 54 was consistent with the general principles of law and the rate was reasonable to
the cause for compensation of the actual value of money. An opportunity was also given to
the original owner or heir to present proof for the return of monies to the extent not exceeding
the market value of the land at the date of filing of request for return. Therefore, the provisions
of section 51, section 53 and section 54 were neither contrary to nor inconsistent with the
principle of protection of a person’s right in property, not contrary to the rule of law, did not
disproportionately increase a burden or restrict a right or liberty of a person, and was not
contrary to the principle of equality.

As for the transitory provision in section 67 which provided that the provisions on the
utilisation of expropriated land and return of expropriated land to the original owner or heir
also applied mutatis mutandis to land expropriated from the effective date of the Constitution
of the Kingdom of Thailand, B.E. 2521 (1978), to the day before the effective date of this
Act, such provision was enacted to protect and recognise the property rights of an owner of
land expropriated prior to the promulgation of this Constitution. The provision was intended
to recognise a person’s property rights, and not an encroachment or retroactive application of
the law to penalise a person. The provision was therefore not contrary to the rule of law, not
a provision specifically directed at any person, not contrary to or inconsistent with protection
of a person’s right in property, and not contrary to equality.

4. Ruling of the Constitutional Court

The Constitutional Court held that section 51, section 53, section 54 and section 67
of the Expropriation and Acquisition of Immovable Properties Act, B.E. 2562 (2019), were
neither contrary to nor inconsistent with section 3, section 26, section 27 paragraph one and
section 37 of the Constitution.
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The quorum of the Constitutional Court consisted of Mr. Worawit Kangsasitiam,
Mr. Twekiat Menakanist, Mr. Nakharin Mektrairat, Mr. Punya Udchachon, Mr. Udom
Sittiwirattham, Mr. Wiroon Sangtian, Mr. Chiranit Havanond, Mr. Noppadon Theppitak
and Mr. Bunjongsak Wongprachaya




80 <> Summaries of the Constitutional Court Rulings for Year 2020

Summary of Constitutional Court Ruling

No. 29/2563 (2020)
Dated 2" December B.E. 2563 (2020)"

Re: The President of the House of Representatives submitted an application to the
Constitutional Court for a ruling under section 170 paragraph three in conjunction
with section 82 of the Constitution on whether or not the individual ministerial office
of General Prayut Chan-o-cha, Prime Minister and Minister of Defense, terminated
under section 170 paragraph one (4) in conjunction with section 160(5) and section 170
paragraph one (5), and in conjunction with section 186 paragraph one and section 184
paragraph one (3) of the Constitution.

1. Summary of background and facts

A total of 55 Members of the House of Representatives entered their names in a
petition to the applicant, alleging that the respondent used a residence in Infantry Division 1,
being a military official residence, as a residence for the respondent and his family ever since
holding office as Commander-in-Chief of the Royal Thai Army till present without paying
rent, electricity and water bills to the military service. The respondent did not have any legal
right to reside, which was deemed as a special benefit received from a government agency
or state agency other than the treatment given to others by a government agency or state
agency in the ordinary course of business. Such action constituted a conflict of prohibited
interests under section 186 paragraph one in conjunction with section 184 paragraph one (3)
of the Constitution, causing the termination of the individual ministerial office of the
respondent under section 170 paragraph one (5) of the Constitution as well as a serious
violation or non-compliance of ethical standards pursuant to the Ethical Standards of
Constitutional Court Justices and Office Holders in Independent Organs, Including the
Auditor-General and Head of Administrative Agency of the Constitutional Court and
Independent Organs, B.E. 2561 (2018). The applicant, thus, submitted an application to
the Constitutional Court for a ruling under section 170 paragraph three in conjunction with
section 82 paragraph one of the Constitution.

2. The preliminary issue

The preliminary issue was whether or not the Constitutional Court had the
competence to accept the application for a ruling under section 170 paragraph three in

* Published in the Government Gazette Vol.137, Part 104a, dated 22" December B.E. 2563 (2020).
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conjunction with section 82 paragraph one of the Constitution.

After deliberation, it was found as follows. Upon a finding of facts in accordance
with the application and supporting documents, it was found that a number of the House
of Representatives, which were not less than one-tenth of the total number of existing
Member of the House of Representatives, had entered their names in a petition to the
applicant for the submission of an application under section 82 paragraph one in conjunction
with section 7(9) of the Organic Act on Procedures of the Constitutional Court, B.E. 2561
(2018). Thus, the Constitutional Court accepted this application for consideration and it
was found that there was not already sufficient cause for suspicion with respect to the
application. Hence, the respondent was not yet ordered to cease performance of duties
pursuant to section 82 paragraph two of the Constitution.

3. The issues considered by the Constitutional Court

The issues considered by the Constitutional Court were whether or not, and if so,
from when the individual ministerial office of the respondent terminated under section 170
paragraph one (4) in conjunction with section 160(5), section 170 paragraph one (5) in
conjunction with section 186 paragraph one and section 184 paragraph one (3) of the
Constitution.

After deliberation, it was found that residence where the respondent lived was
reclassified as a guest residence of the Royal Thai Army. At present, this area is within the
possession and official use of the Royal Thai Army with receipt of sponsorship for electricity
and water costs under the Royal Thai Army Regulation on Residing in the Royal Thai Army
Guest Residence, B.E. 2548 (2005). Moreover, the grant of such right was in line with the
Royal Thai Army’s customary practice in determining the right of a high-level commanding
officer, who qualified for residence in the Royal Thai Army guest residence. Such Regulation
came into effect prior to the respondent taking office as Commander-in-Chief of the Royal
Thai Army and Prime Minister, as well; the office of Prime Minister was an important office
of the nation. The state thus had the duty to of guarding the safety of the Prime Minister
and his family as appropriate to the situation. Even though the state once designated some
places as the official residence of the Prime Minister during tenure, such residence had not
yet been maintained for newly provided at present. The Royal Thai Army’s approval of
use of the Royal Thai Army guest residence and sponsorship of electricity and water costs,
to which the respondent once had such right while in office as Commander-in-Chief of the
Royal Thai Army extended till present, and such Regulation remained in force and had
not been repealed or revoked. The Royal Thai Army’s grant of such right to a former high
level commanding officer who also qualified under the Regulation in the same way as the
respondent would be deemed as a grant of right to a person for being a former high level
commanding officer of the Royal Thai Army, which was a treatment by the Royal Thai Army
in the ordinary course of business, not an act which conferred the respondent with monies or
any special benefit from the Royal Thai Army, which was a government agency, other than
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what the Royal Thai Army would ordinarily treat others. Thus, the act was not prohibited
under section 186 paragraph one in conjunction with section 184 paragraph one (3) of the
Constitution. The respondent’s individual ministerial office therefore did not terminate
under section 170 paragraph one (5).

Upon a ruling that the respondent resided in the Royal Thai Army guest residence
provided by the Royal Thai Army Regulation on Residing in the Royal Thai Army Guest
Residence, B.E. 2548 (2005), this was therefore a case of a receipt permitted by regulation.
Neither a case where individual interests prevailed over national interests, a case of an
unlawful exploitation for personal gains, a request, demand, receipt or consent to receive
a property or any other benefit which could prejudice the performance of duties nor an
act of conflict between personal interests and common interests, whether directly or
indirectly, except the receipt was permitted by provision of law, regulation or rule. Hence,
the respondent did not seriously exhibit any circumstances of violation or non-compliance of
ethical standards under section 160(5) of the Constitution that would cause the termination
of individual ministerial office under section 170 paragraph one (4) of the Constitution.

4. Ruling of the Constitutional Court

By virtue of the aforesaid reasons, the Constitutional Court held that the respondent’s
individual ministerial office did not terminate under section 170 paragraph one (4) in
conjunction with section 160(5) and section 170 paragraph one (5), and in conjunction
with section 186 paragraph one and section 184 paragraph one (3) of the Constitution.

The quorum of the Constitutional Court consisted of Mr. Worawit Kangsasitiam,
Mr. Twekiat Menakanist, Mr. Nakharin Mektrairat, Mr. Punya Udchachon, Mr. Udom
Sittiwirattham, Mr. Wiroon Sangtian, Mr. Chiranit Havanond, Mr. Noppadon Theppitak
and Mr. Bunjongsak Wongprachaya
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Summary of Constitutional Court Ruling

No. 30/2563 (2020)
Dated 2" December B.E. 2563 (2020)"

Re: Whether or not the Announcement of the National Council for Peace and Order
No.29/2557 (2014), Re: Persons Who Shall Report to Authorities Pursuant to Orders
of the National Council for Peace and Order, dated 24™ May B.E. 2557 (2014), and
Announcement of the National Council for Peace and Order No. 41/2557 (2014), Re:
Prescription of Offence for Violation or Non-Compliance with a Summons to Report
to Authorities, dated 26" May B.E. 2557 (2014), were contrary to or inconsistent
with section 4, section 26, section 27 paragraph one and paragraph three and

section 29 paragraph one of the Constitution.

1. Summary of background and facts

Dusit Kwaeng Court referred the objection of a defendant (Mr. Worachet Pakeerut)
in Criminal Black Case No. Or 2074/2562 (2019) requesting for a Constitutional Court ruling
under section 212 of the Constitution. The application could be summarized that the
Announcement of the National Council for Peace and Order No. 29/2557 (2014) Re: Persons
Who Shall Report to Authorities Pursuant to Orders of the National Council for Peace and
Order, dated 24"™ May B.E. 2557 (2014), and Announcement of the National Council for
Peace and Order No. 41/2557 (2014) Re: Prescription of Offence for Violation or Non-
Compliance with a Summons to Report to Authorities, dated 26" May B.E. 2557 (2014)
restricted rights and liberties of persons, contrary to the rule of law, since the provision
prescribed criminal penalties which were disproportionate to the cause, contrary to or
inconsistent with section 26 of the Constitution. In addition, the Announcement of the
National Council for Peace and Order No. 29/2557 (2014) was enforced after the Order of
the National Council for Peace and Order No. 5/2557 (2014) Re: Additional Persons Who
Shall Report to Authorities, dated 24™ May B.E. 2557 (2014) was a law which prescribed
criminal penalties retrospectively with respect to the defendant, contrary to or inconsistent
with section 29 of the Constitution. Furthermore, it was asserted that this Announcement
had the characters of a threat, a violation of human dignity and an unfair discrimination
against a person, contrary to or inconsistent with section 4 and section 27 of the Constitution.

* Published in the Government Gazette Vol 137, Part 104a, date 22" December B.E. 2563 (2020)
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2. The preliminary issue

The preliminary issue was whether or not the Constitutional Court had the competence
to accept the objection for a ruling under section 212 of the Constitution.

After deliberation, it was found as follows. Such provision of law which the defendant
objected was to be applied by the Dusit Kwaeng Court to a case. Upon the defendant
objecting with the reason that such provision of law was contrary to or inconsistent
with the Constitution and the Constitutional Court had not yet rendered a ruling relating to
such provision, the case was therefore in accordance with section 212 paragraph one of the
Constitution. Therefore, the Constitutional Court accepted this case for consideration.

3. The issues considered by the Constitutional Court

The issues considered by the Constitutional Court were whether or not the
Announcement of the National Council for Peace and Order No. 29/2557 (2014) Re: Persons
Who Shall Report to Authorities Pursuant to Orders of the National Council for Peace and
Order, dated 24™ May B.E. 2557 (2014), and Announcement of the National Council for
Peace and Order No. 41/2557 (2014) Re: Prescription of Offence for Violation or Non-
Compliance with a Summons to Report to Authorities, dated 26" May B.E. 2557 (2014)
were contrary to or inconsistent with section 4, section 26, section 27 paragraph one and
paragraph three, and section 29 paragraph one.

After deliberation, such act constituting a violation or non-compliance with both
Announcements of the National Council for Peace and Order did not result in serious
harm or affected society peace and order to the extent which required a criminal penalty
in the form of an imprisonment term not exceeding 2 years or a fine not exceeding
40,000 baht, or both. Moreover, there were other legal measures which authorized an
officer in the criminal justice process to enforce the law in line with the intent to preserve
peaceandresolvesociety’sproblemsinapeaceful and orderlymanner. Thus, the Announcement
of the National Council for Peace and Order No. 29/2557 (2014) Re: Persons Who Shall
Report to Authorities Pursuant to Orders of the National Council for Peace and Order, dated
24" May B.E. 2557 (2014), and Announcement of the National Council for Peace and Order
No. 41/2557 (2014) Re: Prescription of Offence for Violation or Non-Compliance with
a Summons to Report to Authorities, dated 26" May B.E. 2557 (2014), only with respect
to the criminal penalties, where no reason for summons was given and where the only cause
relied upon for the prescription of criminal penalty was the failure to report to authorities
pursuant to an Order of the National Council for Peace and Order, were not appropriate for
the nature of the offence, not in accordance with the principle of proportionality to the case,
constituted a law which restricted rights and liberties of a person in excess of reasonability,
and was inconsistent with the rule of law. The provisions were therefore either contrary to
or inconsistent with section 26 of the Constitution.
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Moreover, when the National Council for Peace and Order issued Order of the
National Council for Peace and Order No. 5/2557 (2014) Re: Additional Persons Who Shall
Report to Authorities, dated 24™ May B.E. 2557 (2014), specifying persons who had to
report to authorities on 24" May B.E. 2557 (2014) at 13.00 hours. Such the Order did not
prescribe a criminal penalty for those who failed to report to authorities. The summons of
persons to report to authorities was issued prior to the announcement prescribing an offence
for such act. The Announcement therefore prescribed a criminal penalty having retrospective
effect on a person who failed to report to authorities pursuant to an Order of the National
Council for Peace and Order that was issued beforehand, inconsistent with the rule of law
that “no offence and no penalty without any law”. Hence, the Announcements were
contrary to or inconsistent with section 29 paragraph one of the Constitution.

4. Ruling of the Constitutional Court

By virtue of the aforesaid reasons, the Constitutional Court held that Announcement
of the National Council for Peace and Order No. 29/2557 (2014) Re: Persons Who Shall
Report to Authorities Pursuant to Orders of the National Council for Peace and Order, dated
24" May B.E. 2557 (2014), and Announcement of the National Council for Peace and Order
No. 41/2557 (2014) Re: Prescription of Offence for Violation or Non-Compliance with a
Summons to Report to Authorities, dated 26™ May B.E. 2557 (2014), only with respect to the
criminal penalty, were contrary to or inconsistent with section 26 of the Constitution, and
only Announcement of the National Council for Peace and Order No. 29/2557 (2014)
Re: Persons Who Shall Report to Authorities Pursuant to Orders of the National Council for
Peace and Order, dated 24" May B.E. 2557 (2014), was also contrary to or inconsistent with
section 29 paragraph one of the Constitution.

The quorum of the Constitutional Court consisted of Mr. Worawit Kangsasitiam,
Mr. Twekiat Menakanist, Mr. Nakharin Mektrairat, Mr. Punya Udchachon, Mr. Udom
Sittiwirattham, Mr. Wiroon Sangtian, Mr. Chiranit Havanond, Mr. Noppadon Theppitak
and Mr. Bunjongsak Wongprachaya
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Summary of Constitutional Court Ruling

No. 31-32/2563 (2020)
Dated 23" December B.E. 2563 (2020)*

Re: Whether or not section 3, section 4, section 4/1, section 6, section 7 and section 8§
of the Emergency Decree on Asset Management Company, B.E. 2541 (1998), were
contrary to or inconsistent with section 3 paragraph two, section 4, section 25,
section 27 paragraph one and paragraph three, section 28 paragraph one and
paragraph two, section 32, section 33, section 37 paragraph one, section 40
paragraph one and paragraph two, section 64, section 68 paragraph one and section 77

paragraph one of the Constitution.

1. Summary of Background and Facts

The Central Bankruptcy Court referred the objections of defendants in two
applications (Case No. 35/2562 (2019) and Case No. 6/2563 (2020)) to the Constitutional
Court for a ruling under section 212 of the Constitution, which the Constitutional Court
consolidated into one proceeding. The applications could be summarised as follows.
In the 1% application, Sukhumvit Asset Management Company Limited, plaintiff, filed
an action against Mr. Rangsan Torsuwan, defendant, and the Central Bankruptcy Court
issued a receivership order and rendered a judgment declaring the defendant bankrupt.
In the 2™ application, Bangkok Commercial Asset Management Public Company Limited,
plaintiff, filed an action against Ban Chat Phet House Company Limited, 1* defendant,
and Mr. Ruangchai Watcharapong, 4" defendant, requesting for a receivership order
against the defendants and a judgment declaring the defendants bankrupt. During the case
proceedings, the defendants in both applications objected that a company registered as an
“asset management company”’, upon authorisation and licensing by the Bank of Thailand,
acquired dominant powers over limited companies and altered the status of a person who
did not have any legal relationship into a creditor-debtor relationship giving rise to a right
to enforce a debt and to file a bankruptcy suit. Section 3 of the Emergency Decree on
Asset Management Compant, B.E. 2541 (1998) defined “non-performing asset” without any
measure for proving the right in the asset used as collateral and without any accounting
system for proving the rights of the creditor and debtor. In addition, the Bank of Thailand
was granted the power to designate a collateral asset under a contract was a non-performing
asset, thereby devaluing the asset. As a consequence, a debtor would become insolvent
and disability to repay the debts. Section 4 and section 4/1 of the said Emergency Decree
authorised the Governor of the Bank of Thailand to convert a limited company into an asset

* Published in the Government Gazette Vol. 138, Part 3a, dated 19" January B.E. 2564 (2021).
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management company. Such a conversion constituted a change in the status of persons who
did not have any legal relationship into a creditor and debtor, giving rise to the right to claim
for debt repayment, file a civil lawsuit, file a bankruptcy lawsuit, and causing the debtor to
enter receivership and be declared bankrupt by judgment of the court. Such an action could
also lead to seizure of assets and detention. Section 6 of the said Emergency Decree provided
for the transfer of assets to the asset management company, where the asset was secured
by means other than a mortgage, pledge or guarantee. As a result, a collateral asset would
become a non-performing asset. A debtor and guarantor would be jointly liable and become
insolvent. Section 7 of the said Emergency Decree provided for the subrogation of right
to become a party in a case and subrogation of a creditor’s right under a judgment. Such a
provision altered the rights and status of a person and juristic person to become a creditor
and debtor in relation to one another without any legal relationship under civil and
commercial law. Finally, section 8 of the said Emergency Decree provided for the exemption
of fees and taxes, thereby benefiting the asset management company. Such provision was
contrary to the rule of law, hindered judicial access, and violated property rights, rights,
liberties and equality of the people protected by the Constitution. Moreover, the Emergency
Decree on Asset Management Company, B.E. 2541 (1998), applied to an emergency where
the nation’s economic security needed to be preserved urgently. Such problems had already
elapsed. Hence, section 3, section 4, section 4/1, section 6, section 7 and section 8 of the
Emergency Decree on Asset Management Company, B.E. 2541 (1998), were contrary to
or inconsistent with section 3 paragraph two, section 4, section 25, section 27, section 28,
section 32, section 33, section 37, section 40, section 64, section 68 and section 77 of the
Constitution.

2. Preliminary Issue

The preliminary issue was whether or not the Constitutional Court had the
competence to accept the objections in both applications for consideration under section 212
paragraph one of the Constitution.

After deliberations, it was found that section 3, section 4, section 4/1, section 6,
section 7 and section 8 of the Emergency Decree on Asset Management Company, B.E. 2541
(1998), were provisions of law which would be applied in the Central Bankruptcy Court.
Upon both defendants raisting objections along with reason that such provisions of law were
contrary to or inconsistent with the Constitution, and the Constitutional Court had not yet
rendered a ruling in relation to such provisions, the case was in accordance with section 212
paragraph one of the Constitution. The Constitutional Court therefore ordered to accept the
application for consideration.

3. Issues Considered by the Constitutional Court

The issues considered by the Constitutional Court were whether or not section 3,
section 4, section 4/1, section 6, section 7 and section 8 of the Emergency Decree on
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Asset Management Company, B.E. 2541 (1998), were contrary to or inconsistent with
section 3 paragraph two, section 4, section 25, section 27 paragraph one and paragraph three,
section 28 paragraph one and paragraph two, section 32, section 33, section 37 paragraph
one, section 40 paragraph one and paragraph two, section 64, section 68 paragraph one and
section 77 paragraph one of the Constitution.

After deliberations, it was found as follows. It did not appear that the defendants in
both applications explained reasons to support the objection that disputed provisions of the
Emergency Decree on Asset Management Company, B.E. 2541 (1998), were contrary to
or inconsistent with section 4, section 28 paragraph one and paragraph two, section 32,
section 33 and section 40 paragraph one and paragraph two of the Constitution. Hence,
those arguments were not in accordance with the rules under section 212 paragraph one of
the Constitution. As for section 4, such provision laid down the principle on the protection
of human dignity, rights and liberties and equality of persons. No text established a principle
to protect a right or liberty specifically. A decision on this issue was therefore not necessary.
Section 64, section 68 paragraph one and section 77 paragraph one of the Constitution,
which were provisions in Chapter VI on Directive Principles of State Policies, were not the
ones which directly protected rights and liberties of a person. There was no instance which
any provision of law could be contrary to or inconsistent with section 64 and section 68
paragraph one of the Constitution. As for the objection relating to the legislative process
under section 77 paragraph one of the Constitution, it was found that section 148 of the
Constitution had already specifically provided a process for filing a petition or a person
having the right to file an application to the Constitutional Court. An application under
section 212 of the Constitution did not grant a right to object that a legislative process was
unconstitutional. Hence, a decision on this issue was also not required.

The remaining issues which had to be considered were whether or not section 3,
section 4, section 4/1, section 6, section 7 and section 8 of the Emergency Decree on Asset
Management Company, B.E. 2541 (1998), were contrary to or inconsistent with section 3
paragraph two, section 25, section 27 paragraph one and paragraph three, and section 37
paragraph one of the Constitution. It was found as follows. Section 3 of the Emergency
Decree on Asset Management Company, B.E. 2541 (1998), provided the definition of the
terms “asset management company” and “non-performing assets”. The provisions stated
definitions in line with the intent or objective of the law. There was no restriction on the
rights and liberties of a person. Section 4 was a provision relating to the registration of an
asset management company, which required authorisation of the Governor of the Bank of
Thailand. Rules and procedures for registration were as provided by Ministerial Regulation,
which had to be published in the Government Gazette in order to be applied. Section 4/1 of
the said Emergency Decree was a provision which stated the scope of activities of an asset
management company, which had to be permitted by the Bank of Thailand, to enable an
asset management company to have rights and duties in actions relating to non-performing
assets. Section 6 of the said Emergency Decree was a provision prescribing the principle for
the transfer of assets secured by other collateral, in which case such collateral also vested
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in the asset management company in order to include securities under laws other than that
provided under the Civil and Commercial Code. Section 7 of the said Emergency Decree
was a provision relating to the transfer of assets to the asset management company. The
asset management company’s subrogation of right to become a party in a case and
subrogation of a creditor’s right under a judgment was consistent with the general principle
of recognition and protection of legal relation of persons under the law on obligations.
The assignment of claim rights under this provision constituted a creditor’s subrogation of
right in an existing debt, not a novation of debt. Finally, section 8 of the said Emergency
Decree was a provision which provided rules for transferring assets to an asset management
company, in which the asset management company and recipient were exempt from fees
and taxes. It was discernible that such provisions provided rules, conditions and procedures
for the establishment, actions and administration of non-performing assets which affected
the economic and financial institution system of the country, being of public benefits. The
provisions neither empowered the Governor of the Bank of Thailand to authorise the asset
management company to become a creditor of any particular debtor, nor granted special
privileges to a certain debtor. The transfer of assets from a creditor to another creditor was
not a novation which extinguished the previous debt. There was no change in the rights and
duties of the debtor and no increase in burden beyond the existing debt. The debtor still
had the right to invoke any defence available against the previous creditor against the new
creditor receiving the assignment of claim by law. The provisions were therefore not
contrary to the rule of law, not a restriction of right or liberty of a person, not contrary to the
principle of equality and not an unfair discrimination against a person. The provisions also
did not infringe a person’s right in property, and were neither contrary to nor inconsistent
with section 3 paragraph two, section 25, section 27 paragraph one and paragraph three and
section 37 paragraph one of the Constitution.

4. Ruling of the Constitutional Court

The Constitutional Court held that section 3, section 4, section 4/1, section 6, section 7
and section 8 of the Emergency Decree on Asset Management Company, B.E. 2541
(1998), were neither contrary to nor inconsistent with section 3 paragraph two, section 25,
section 27 paragraph one and paragraph three and section 37 paragraph one of the
Constitution.

The quorum of the Constitutional Court consisted of Mr. Worawit Kangsasitiam,
Mr. Twekiat Menakanist, Mr. Nakharin Mektrairat, Mr. Punya Udchachon, Mr. Udom
Sittiwirattham, Mr. Wiroon Sangtian, Mr. Chiranit Havanond, Mr. Noppadon Theppitak
and Mr. Bunjongsak Wongprachaya
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