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® Constitution of the Republic of Turkey (1982)

Article 13 Restriction of fundamental rights and freedoms

Fundamental rights and freedoms may be restricted only by law and in conformity with the reasons
mentioned in the relevant articles of the Constitution without infringing upon their essence. These
restrictions shall not be contrary to the letter and spirit of the Constitution and the requirements of the
democratic order of the society and the secular republic and the principle of proportionality.

Article 22 Freedom of communication

Everyone has the freedom of communication. Privacy of communication is fundamental.

Unless there exists a decision duly given by a judge on one or several of the grounds of national
security, public order, prevention of crime, protection of public health and public morals, or protection of
the rights and freedorns of others, or unless there exists a written order of an agency authorized by law in
cases where delay is prejudicial, again on the abovementioned grounds, communication shall not be
impeded nor its privacy be violated. The decision of the competent authority shall be submitted for the
approval of the judge having jurisdiction within twenty-four hours. The judge shall announce his decision
within forty-eight hours from the time of seizure; otherwise, seizure shall be automatically lifted.

Public institutions and agencies where exceptions may be applied are prescribed in law,
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® Law No. 5651 on Regulating Broadcasting in the Internet and Fighting Against Crimes
Committed through Internet Broadcasting
Article 8 The decisions to remove content and block access, and their implementation

(4) The decision to remove the content and/or block access to publications whose
content constitutes the crimes stated in the first paragraph shall be given ex officio by the President, This
decision shall be notified to the relevant content, hosting and access provider and is asked to carry out its
requirements.

Article 8/A Removal of content and/or blocking access in non-delayable cases

(1) In cases related to one or more of the following: the protection of the right to life and
individuals’ right to life and property, protection of national security and public order, prevention of crimes
being committed, or the protection of general health; the judge or in, non-delayable cases, the President
of the Republic or where Ministries related to protection of national security and public order, the
prevention of crimes being committed, or the protection of general health request it, the decision of
blocking access and/or removing content on broadcasting on internet may be given by the President. The
decision shall be communicated by the President to the access provider and to the relevant content and
location providers immediately. The decision to remove the content and / or block access is implemented
within four hours of the date of immediate and latest notification of the decision.

(2) The decision of the President given upon the requests of the President of the Republic
or the ministries concerned to remove the content and / or block access shall be presented by the
President within twenty-four hours to the approval of the judge of the criminal court of peace. The judge
declares his decision within forty-eight hours; otherwise, the decision is invalidated automatically.

(3) Decisions on block access granted under this article are made by the methods of
blocking access to the content in the form of a publication, section, part {URL, etc.) of the violation.
However, if the infringement cannot be prevented by technically banning access to the infringing content
or preventing access to the related content, it may be possible to block access to the whole website.

Article 9 Removal of Content from Broadcasting and Access Blocking

(4) The judge shall make his or her decision to deny access under this article mainty by
means of denying access to the content in the form of a publication, section, part (URL, etc.) in which the
infringement of the right of personality takes place. Unless it is compulsory, it cannot be decided to prevent
access to the entire publication on the website. However, if the judge believes that the infringement cannot
be prevented by means of blocking the access by specifying the URL address, he may also decide to
prevent access to the publication at the entire website, provided that the reason is stated.
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Annex 2. Cases

» Identification

a) Country, b) Name of the Court, c¢) Date of decision given, d) Number of
the decision, e) Jurisdiction, f) Title of the decision

* Headnotes

» Summary

Case 1.
* Identification

a) Turkey, Republic / b) Constitutional Court, Full Bench / ¢) 15-11-2017 / d) 2015/76 /
e) Constitutional Review/Exception of Unconstitutionality / f) Blocking Access to Internet

» Headnotes

The administration may be vested with power to ex officio block access to websites
solely dedicated to commit or promote crimes such as child pornography. In contrast, if
the website or application is primarily used or intended for mass communication and yet
contain criminal content, judge approval is required for blocking access to such websites.

» Summary

I. Article 8 § 4 of the Law no. 5651, dated 4 May 2007, enables the Telecommunications
Communication Presidency (“the TCP") to ex officio order blocking access to internet
content constituting the offence of obscenity. The Court requesting the annulment of the
rule argued that internet is of great importance for exercise of fundamental rights and
freedoms, that blocking access to internet is directly associated with the freedom of
communication and that the contested rule is in breach of Article 22 of the Con
stitution for imposing a restriction on the freedom of communication without the
approval of a judge.

II. The Constitutional Court noted that internet has become widespread as a mass
communication media and it has been increasingly preferred over the conventional
means, and therefore it falls within the realm of the freedom of communication.
However, it may also be used for the purposes of committing an offence or facilitating
the commission of an offence. Therefore, the internet clearly differs from conventional
communication means such as telephone and telegraph, and all content on the internet
cannot be considered to fall into the scope of the freedom of communication.

According to the Constitutional Court, the freedom of communication safeguards the
internet content or applications which are in the nature of or intended for
communication or contact. However, it does not offer protection especially for internet
content which merely serves for commission of offence or its facilitation. There is no
unconstitutionality in enabling administration for blocking access to internet ex officio
and without judge approval for the content serving to commit an offence or iis
facilitation.
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On the other hand, the assurance of approval of judge with regard to the freedom of
communication covers internet sites or applications that is primarily used or intended for
mass communication, such as social media, but nevertheless include criminal content as
well. In other words, although the internet sites or applications used or intended for
communication might include criminal content, they are subject to the constitutional
safeguard that requires judge approval for restriction. Therefore, enabling the TCP to
block access to internet sites or applications of mass media or communication without
judge approval contradicts Article 22 of the Constitution, which requires that the order
of restriction of communication by due authorities under law shall be submitted for the
approval of the competent judge within twenty-four hours.

In addition to the freedom of communication, blocking access to internet, which is also
a means widely used for imparting, disseminating and receiving information and thoughts
and for sharing comments, opinions and criticisms, is also directly associated with the
freedom of expression.

The freedoms of communication and expression, which are safeguarded by Articles 22
and 26 of the Constitution, may be subject to restriction for the grounds specified in
these articles, providing that such restriction complies with the requirements set out in
Article 13 of the Constitution. As stipulated in Article 13, fundamental rights and
freedoms may be restricted only by law without infringing upon their essence, and
restrictions shall not be contrary to the requirements of the democratic order of the
society and the principle of proportionality.

As regards the Article 13 requirement that fundamental rights and freedoms may be
restricted only "by law’, a regulation must meet legality requirement not only with
respect to the form but also with respect to the substance. As noted in many judgments
of the Constitutional Court, the principle of legal certainty entails that laws must be
clear, precise, understandable and impartial to the extent they would not cause
hesitation and doubt both for individuals and the administration; and that they must not
yield to arbitrary acts and actions by the public authorities.

In the contested provision, it is merely set forth that the TCP may ex officio order
blocking access to internet content on the ground of the offence of obscenity. It is not
specified therein whether such order would be only limited to the relevant content,
section and part or would extend to the whole of the web-site, or whether access
thereto would be blocked gradually as stipulated in Articles 8/A and 9 of the Law.
Thereby, the administration is vested, by virtue of this provision, with a power to block
access to internet in a way that is indefinite in its scope and limits. As the contested
provision, which is the basis for the order blocking access, fails to meet the
requirements of being clear and precise, it does not comply with the safeguard provided
in Article 13 of the Constitution that fundamental rights and freedoms may be restricted
only “by law”.

Case 2.

» Identification

a) Turkey, Republic / b) Constitutional Court, Full Bench / ¢) 15-3-2018 / d) 2018/3007
/ e) Individual Application / f) Sahin Alpay (2)

» Headnotes

When the Constitutional Court finds a violation of individual liberty due to insufficient
evidence for detention, the inferior court must release the person unless there is new
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" ‘The State budget financing shall be provided to a political organization (party), for which more than
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® ‘The State budget financing shall be provided to a political organization (party), for which more than
two per cent of voters have voted in the last elections of the Saeima, in the amount of EUR 0.71 for each

voted acquired within a calendar year.’
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® The State budget financing shall be provided to a palitical organization {party), for which more than
two per cent of voters have voted in the last elections of the Saeima, (hereafter also —nationali-level political
party) within a calendar year:

1} in the amount of EUR 4.50 for each vote acquired at thelastSaeimaelection;

2) in the amount of EURQ.50for each vote acquired at the last election of the local government

council;
3} in the amount of EUR 0.50for each vote acquired at the last election of the European Parliament.’
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“ The Constitution of the Republic of Latvia
91. All human beings in Latvia shall be equal before the law and the courts. Human rights shalt be

realized without discrimination of any kind.
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THE CONSTITUTIONAL COURT
OF THE REPUBLIC OF LATVIA

JUDGEMENT
on Behalf of the Republic of Latvia
in Riga on 15 December 2022
in Case No. 2021-36-01

The Constitutional Court, comprised of: chairperson of the court hearing
Aldis Lavin$, Justices Ir@na Kucina, Gunérs Kusin§, Janis Neimanis, Artiirs
Kués, Anita Rodina, and Jautrite Briede,

with the participation of Edgars Zelders, the authorised person of the
applicant — political party “Meés — Talsiem un novadam” [We— for Talsi and the
Region], and

Sandis Bertaitis, the authorised representative of the institution, which
issued the contested act, — the Saeima [the Parliament of the Republic of Latvia),

The secretaries of the court hearing Alise Ziemele and Laura Stutane,

on the basis of Article 85 of the Satversme [Constitution] of the Republic
of Latvia and Paral of Section 16, Para 11 of Section 17 (1), as well as
Section 19 2 and Section 28 of the Constitutional Court Law,

on 27 October, 6 and 16 November 2022, at an open court hearing with
the participation of the participants in the case, examined the case

“On Compliance of Para 2 of Section 7 (1) of the Law on Financing
Political Organisations (Parties) with the first sentence of Article 91 of

the Satversme of the Republic of Latvia”.
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The Facts

1. On 19 July 1995, the Saeima adopted the Law on Financing Political
Organisations (Parties) (hereafter — the Party Financing Law), which entered into
force on 16 August 1995.

The amendments of 10 June 2010 to the Party Financing Law, which
entered into force on 14 July 2010, inter alia, added to the law Section 7, the
first part of which provided: “The State budget financing shall be provided to a
political organisation (party), for which more than two per cent of voters have
voted in the last elections of the Saeima, in the amount of 0.50 lats for each vote
acquired within a calendar year.”

By the amendments of 12 September 2013 to the Party Financing Law,
which entered into force on 1 January 2014, Section 7' (1) of the law was
expressed in the following wording: “The State budget financing shall be
provided to a political organisation (party), for which more than two per cent of
voters have voted in the last elections of the Saeima, in the amount of EUR 0.71
for each voted acquired within a calendar year.”

Whereas following the amendments of 14 November 2019 to the Party
Financing Law, which entered into force on 1 July 2020, Section 7' (1) of the
law was expressed in the following wording: “The State budget financing shall
be provided to a political organisation (party), for which more than two per cent
of voters have voted in the last elections of the Sacima, (hereafter also — national-
level political party) within a calendar year:

1) in the amount of EUR 4.50 for each vote acquired at the last Saeima
election;

2) in the amount of EUR 0.50 for each vote acquired at the last election
of the local government council;

3) in the amount of EUR 0.50 for each vote acquired at the last election

of the European Parliament.”
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Sirnultaneously, Para 30 in the Transitional Provisions of the Party
Financing Law provided that Para 2 of Section 7' (1) of this Law (hereafter — the
contested norm) would be applied from 1 July 2021.

By the amendments of 24 February 2022 to the Party Financing Law,
which entered into force on 1 November 2022, Section 7' (1) of the Party

Financing Law was expressed in a new wording.

2. The applicant ~ political party “Més— Talsiem un novadam”
(hereafter — the Applicant) — holds that the contested norm is incompatible with
the first sentence of Article 91 of the Satversme of the Republic of Latvia
(hereafter — the Satversme).

The Applicant is a political party, established in 2017 to protect and
pursue the interests of the inhabitants of the Republic of Latvia, in particular,
those of Talsi region. The Applicant participated in the election of the Talsi
Regional Council in 2017 and acquired three seats at the Council, as well as in
2021 when it acquired four seats at the Talsi Regional Council. Pursuant to
Para 30 in the Transitional Provisions of the Party Financing Law, the contested
norm is applied since 1 July 2021 and it does not envisage the Applicant’s right
to receive the State budged financing.

The Applicant holds that the contested norm does not ensure equal
treatment of parties that participate in the elections of a local government council
but do not participate in the Saeima election. Political parties connect society and
the state power, by ensuring society’s organised involvement in political
processes. Moreover, it is maintained that election results prove that political
parties, which participate only in local government elections (hereafter also —
regional political parties), enjoy considerable public support. With the
amendments of 2019 to the Party Financing Law, the State budged financing has
been significantly increased; moreover, not only the parties that have been
elected to the Saeima but also those for whom more than two per cent of voters

have voted for at the Saeima elections are eligible to this financing,
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Allegedly, all political organisations (parties) (hereafter — also political
parties) are in similar and according to certain criteria comparable circumstances,
inter alia, both such political parties that receive the State budget financing and
such political parties that do not receive the State budget financing. The will to
exercise the right to submit a list of candidates for local government elections
and be represented in the local government councils is said to be the feature
uniting these groups. Six of the eight political parties, which participated in the
election of the Talsi Regional Council in 2021, are represented also in the Saeima
and, thus, in addition to the financing envisaged in Para 1 of Section 7! (1) of the
Party Financing Law, will also receive the financing envisaged in the contested
norm, irrespectively of the fact whether the particular political party is
represented in the particular local government council at all. Hence, the treatment
of persons who are in similar and according to certain criteria comparable
circumstances is differential.

Ensuring of political activity is linked to various daily expenditure, inter
alia, expenditure needed to maintain an office, employ staff members,
communicate with voters, likewise, financing is also needed for the pre-election
campaign in local government council elections and agitation. Therefore those
political parties, which have been granted the State budget financing, are
obviously in more favourable situation than other political parties.

It is said to follow from the preparatory materials of the contested norm
that the State budget financing is provided with the aim of decreasing the
financial dependence of political parties on private persons’ donations, unlawful
financing of parties and high-level corruption risks, promoting professionalism
and administrative capabilities of political parties, as well as facilitating
competition among them. However, the legislator had failed to assess why this
aim of granting the State financing should not be applicable to those political
parties, which are represented in the local government council but did not
participate in the Saeima elections or for whom less than two per cent of voters
had voted at the Saeima elections. Hence, it is alleged that the differential

treatment caused by the contested norm lacks objective and reasonable grounds.
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The aim of decreasing the dependence of political parties on the donations
made by private persons, unlawful financing of political parties and facilitating
professionalism and administrative capabilities of such political parties and
promotion of competitiveness is said to be equally applicable also to local-level
parties. The elected members of the local government council, just like members
of the Saeima, vote at the sittings on various matters, likewise, local governments
have budgets amounting to several million and great autonomy with respect to
handling the financial resources.

In adoption of the contested norm, the impact on the State budget,
depending on whether the State financing would be envisaged also to such
political parties that do not participate in the Sazeima election but participate only
in the election of the local government council, had not be assessed. It is
maintained that there are grounds for questioning the effectiveness of the current
model for granting the State financing. The contested norm is said to restrict
significantly the possibility for new parties to emerge, as well as, in general,
testifies of the wish to reduce gradually the number of regional political parties
and, actually, liquidate them, although it is objective, fair and democratic
competition that would promote professionalism and development of all political
parties

At the court hearing, the Applicant maintained the considerations

included in the application.

3. The institution, which issued the contested act, — Saeima — holds
that the contested norm is compatible with the first sentence of Article 91 of the
Satversme.

Allegedly, the contested norm had been adopted for the aim of reinforcing
and consolidating the system of political parties, operating throughout the entire
territory of the State, and to involve political parties also in national-level
elections, as well as to ensure the considerable resources that their functioning

requires to parties represented in the Saeima.
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The Saeima does not uphold the Applicant’s view that the indicated
groups of persons could be recognised as being such that are in similar and
according to certain criteria comparable circumstances. The differentiated model
for allocating financing is said to exclude the possibility that political parties with
relatively low support among citizens could receive substantial State financing
for ensuring their functioning and, at the same time, it ensures that commensurate
support is granted to political parties who have received greater support of the
voters and are represented in the Saeima. Moreover, objectively, functioning of
a party that is represented in the parliament requires greater resources, inter alia,
to inform society about the daily decisions made by the party and the entire
Saeima and to ensure qualitative expertise required for parliamentary work. It is
maintained that the aim of the contested norm and of the Party Financing Law,
in general, is to ensure larger financial support to political parties and a stable
system of political parties. If a similar model of granting financing were applied
also to those political parties that participate only in the local government
elections, the allocation of financing might come into conflict with the support,
determined on the national level, to political party, and, likewise, would not
facilitate consolidation of political parties and equal involvement in both
national- and regional-level elections.

A political party, which is represented only in the local government
council but has not participated in the Saeima election, cannot contribute greatly
to the consolidation of parties on the national level and equal participation in the
national-level elections. Parties of this kind, pursuant to the specificity of their
operations, are not performing the same and comparable tasks as the parties that
are represented in the parliament, having incomparably larger number of
members and who are developing large scale international-level activities,
However, several restrictions, set for those political forces that receive the State
budget financing, are not applicable to those parties that are represented in the
local government council but have not participated in the Saeima election.
Hence, the groups of persons, referred to by the Applicant, are said to function

in different actual and legal circumstances.
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If the Constitutional Court were to find that the groups of persons, referred
to in the present case, are in similar and according to certain criteria comparable
circumstances then, the Saeima notes, that the established differential treatment
had been defined by law. The differential treatment, caused by the contested
norm, is said to have legitimate aims — protection of the democratic state order
and public welfare.

In the present case, the current model for granting financing should be
considered as being the legislator’s political choice, and this, as well as the matter
of selecting alternative solutions should not be examined by methods of
constitutional review. The Saeima holds that such an alternative as mechanical
allocation of the financing, defined in the contested norm, also to political parties
that are represented in the local government council but have not participated in
the Saeima election would enter into an absolute conflict with the aims of
financing political parties, defined by the legislator, and the specificity of diverse
political parties. Moreover, this solution would require disproportional
investment from the State and the entire society.

The contested norm had been adopted as part of the annual budget
package. The miodel for financing political parties, set out in the contested norm,
had been defined by taking into account the available State budget resources. In
the current stage of the financing system, the priority is, allegedly, to ensure the
minimum administrative capacity that political parties need, decrease
significantly the dependence of political parties on private financing, as well as
to provide incentives to political parties to increase the number of their members
throughout the entire territory of the State.

At the court hearing, the Saeima’s representative drew attention to several
procedural aspects that might serve as the grounds for terminating legal
proceedings in the case. The Saeima’s representative is of the opinion that such
fundamental right, for the protection of which the Applicant has turned to the
Constitutional Court, cannot be identified, therefore, in the present case, the
Applicant cannot use the constitutional review as a legal remedy for protecting

its infringed right. In addition, considerations regarding the term for submitting
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a constitutional complaint were provided, as this, in the opinion of the Saeima’s

representative, had been missed.

4. The summoned person — the Ministry of Justice — holds that the
contested norm is compatible with the first sentence of Article 91 of the
Satversme.

The Ministry of Justice is of the opinion that the groups of persons,
referred to by the Applicant, are not in similar and according to certain criteria
comparable circumstances. The aim of these political parties and their role in
developing sustainable politics and reinforcing democracy, as well as the amount
of resources required to ensure their activities are said to be different.

In the Party Financing Law, the State financial support to political parties
already from the beginning had been linked to the gained representation in the
Saeima. The granting of the State financing to parties, in addition to the need to
decrease the impact of donors upon them, had been founded on the consideration
that annual disbursements from the State budget would ensure to parties a stable
revenue basis, which would allow them, in the period between elections, to fulfil
their functions more successfully, e.g., improve their programmes, educate
voters, and work in local governments. Such financing was disbursed for the first
time in 2012,

Pursuant to Para 27 in the Transitional Provisions of the Party Financing
Law, the Cabinet had been tasked to submit, by 31 October 2018, an opinion on
the financial and legal conditions for possible increase of the State budget
financing to be allocated, at the same time examining also the possibility of
applying the said conditions also to other political parties, not referred to in
Section 7' (1) of the Party Financing Law. In 2019, the Ministry of Justice had
prepared an opinion on the possible increase of the State budget financing
envisaged for political parties. This opinion had been prepared by a working
group, which had assessed various solutions for reviewing the amount of State
financing envisaged for political parties, inter alia, examined the range of

political parties eligible to the State financing, as well as the principles for
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allocating the State financing. The conclusion was reached that the model for
allocating the State financing should be such that would provide incentives to
political parties to gain seats at the Saeima and would facilitate political parties’
interest in creating a community of active members and functioning throughout
the entire territory of the State.

In setting the amount of financing envisaged in the contested norm, the
available State budget resources had been taken into account, and the regulation,
in general, had been aimed at supporting financially major political parties and
at consolidating a stable system of political parties. The current model of
granting financing is said to exclude the possibility that parties with relatively
low support among citizens could receive significant State financing for ensuring
their functioning, at the same time ensuring commensurate support to those
political parties that have received greater support among citizens and are
represented in the Saeima.

For the sake of consolidating national democratic processes, it would be
desirable for the political parties to draft priority comprehensive political
. programmes and represent the interests of the general public. Allegedly, these
tasks can be effectively performed by major political parties, operating
throughout the entire territory of the State. Such political parties, in turn, that aim
to gain political power only in one county or region cannot contribute in the same
way to the stable system of political parties as those parties that act throughout
the entire territory of the state and whose political aim is gaining political pbwer
in the State and represent politically as extensive societal groups as possible. The
right to establish political parties and to unite them is said to be an important and
protected right in a democratic state; however, at the same time, for the purpose
of reinforcing parliamentary democracy, it is important also to provide particular
incentives for creating such a stable, consolidated system of political parties that
would be able to unite broad societal groups. Moreover, the granting of State
financing is not the only means for reaching this aim. The legislator has used
various legal measures to implément policy aimed at reinforcing the system of

parties, e.g., by defining the minimum number of founders of a political party.
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At the court hearing, the Ministry of Justice underscored that the feature,
indicated by the Applicant as the one uniting the groups of persons, was not
compatible with the aim of the law, defined in Section 1 of the Party Financing
Law, — reinforcing parliamentary democracy. Moreover, the view that all
political parties are in similar and comparable circumstances, allegedly, is
incompatible with the legislator’s law policy choice. Those political parties that
are active on the parliamentary level are said to have a different aim and much

greater importance in developing sustainable politics.

3. The summoned person — the Ministry of Finance — holds that the
contested norm was drafted and adopted in the procedure set out in regulatory
enactments, inter alia, by assessing the impact of financial and legal conditions
on the State budget, it was also promulgated and is publicly accessible in
compliance with the requirements set out in regulatory enactments.

Para 27 in the Transitional Provisions of the Party Financing Law
included an instruction for the Cabinet to submit to the Saeima, by
31 October 2018, an opinion on the financial and legal conditions for the
possible increase of the State budget financing to be allocated, at the same time
examining also the possibility of applying the respective conditions also to other
political parties, not referred to in Section 7! (1) of this law. The Ministry of
Finance also had been involved in preparing the said opinion in order to asses,
within the limits of its competence, the impact of the legal and financial
conditions, proposed by the Corruption Prevention and Combatting Bureau and

the Ministry of Justice, on the State budget.

6. The summoned person — the Ombudsman — holds that the contested
norm complies with the first sentence of Article 91 of the Satversme.

Allegedly, the basic objective of the contested norm is providing support
to those parties that acquire a certain number of votes at the Saeima election,
whereas the linking of financing with the number of votes acquired at local

government elections is only an additional way for assessing and supporting
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political parties in the period between the Saeima elections. In general, the
contested norm is said to promote the development of a system of national-level
political parties, e.g., by ensuring competition among the political parties and
diversity of the political offer. The Ombudsman holds that this circumstance
should be considered as being sufficiently important to recognise that the
Applicant and the national-level political parties are not in similar and
comparable circumstances.

In the framework of the present case, the compliance of the contested
norm with Article 1 and Article 100 of the Satversme could be examined;
however, the Applicant has not discerned an infringement on its rights in this
context.

The differential treatment caused by the contested norm, substantially,
could have two legitimate aims, i.e., protection of the democratic state order and
public welfare. The Ombudsman holds that the measure chosen by the legislator
is suitable for reaching the legitimate aims. However, whether the aims are
reached partially or in full is said to depend on the legislator’s political choice
and the State budget resources, available in the particular situation. The
Ombudsman is of the opinion that some objectives of the contested norm could
be reached by alternative measures, e.g., it could be possible to facilitate
consolidation of political parties by increasing the minimum number of
members.

It should be taken into consideration that the Saeima decides on the most
important matters in the life of the State and society, e.g., decides on using the
State budget, implements the common national policy, and, thus, there are no
doubts that reaching the aim of the contested norm and the main aims of the State
financing with respect to those political parties, which stand at the Saeima
elections, is of special public importance.

At the court hearing, the Ombudsman’s representative underscored that
participation in the Saeima election and acquiring of at least two per cent of
voters’ votes was a decisive condition for recognising that the Applicant and

national-level political parties were not in similar and comparable circumstances.
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7. The summoned person — the Corruption Prevention and
Combatting Bureau — notes that the groups of persons, identified by the
Applicant, are not in comparable circumstances and, thus, should not be
compared within the framework of the legal equality principle. Section 7! (1) of
the Party Financing Law is said to comprise one basic criterion that a political
party should meet to apply for the State financing, i.e., the political party should
have acquired the support of more than two per cent of voters at the last election
of the Saeima.

The feature indicated by the Applicant ~ the will to exercise the right to
submit a list of candidates for local government elections and gain representation
in the local government council — per se cannot serve as a sufficient argument to
establish that the indicated groups of persons are in similar and comparable
circumstances.

The right of political parties, refetred to in Section 15 of the Law on the
Election of Local Government Councils, to submit a list of councillor candidates
for the local government election and be represented in the local government
councils cannot be considered as being a unifying feature because stricter
requirements both with respect to the number of members of the political party
and with respect to each individual candidate had been defined both in Section 9
of the Saeima Election Law and Section 9 of the Election to the European
Parliament Law.

The contested norm defines the criteria for granting State financing to a
political party but in no way restricts the Applicant’s right to take successive
actions to achieve compliance with these criteria and receive the State budget
financing. Moreover, already at the time when the contested norm was adopted,
the conceptual principle had been defined that the State budget financing should
be granted only to those political parties, for which more than two per cent of
voters had voted at the last Saeima election. It had been recognised, inter alia,
that the lowering of this threshold was not necessary because it was

commensurate with the circumstances and complied with the practice of other
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states, comparable to Latvia. Moreover, it is important to prevent any political
party from submitting a list of candidates and participate in the election without
the motivation to be elected into the Saeima, having only one aim — to receivé
the State financing. Other alternatives, related to the granting of the State
financing also had been assessed, i.e., tax reliefs for donations to political parties,
the possibility to define the minimum number of required regional branches to
facilitate the interest of political parties to create a community of active members
and function throughout the entire territory of the State.

The Cormption Prevention and Combatting Bureau notes that its draft of
the action plan for 2021-2024 includes, as one of the objectives for the coming
years, reviewing and assessment of the existing model, pursuant to which the
State budget financing is granted to political parties. Thus, it could be possible
to provide provisional assessment of the impact of this model on reducing the
role of money in politics, as well as to the highest-level political corruption. In
assessing the effectiveness of the current model of financing political parties, it
would be logical to examine, at the same time, also the financing of the regional
political parties and their dependence on private donors, as well as the
consequences thereof.

At the court hearing, the Corruption Combatting and Prevention Bureau
also noted that the State budget financing for political parties was considerably
increased by the law of 14 November 2019 “Amendments to the Party Financing
Law” and that the contested norm had been introduced as one of the criteria for
granting the State financing. However, increasing of the State financing and the

criteria for granting thereof are satd to be a matter of political choice.

8. The summoned person — the Latvian Association of Local
Governments — holds that the contested norm is incompatible with the first
sentence of Article 91 of the Satversme.

Initially, parties may form in different ways — both as representation of an

interest group and as representation of local or ideological interests. Further

30



development of the party, however, needs favourable State policy and
corresponding legal regulation.

Excessive regulations on a party’s revenue provoke gaining of reveniue in
prohibited ways, whereas excessive restriction on revenue facilitates
consolidation of shadow economy. For example, the prohibition for legal persons
to donate to political parties, included in the Party Financing Law, had been
intended to makes parties less dependent on large donations, which would make
stronger those parties that represent the interests of entrepreneurs; however, as
the result of this prohibition political parties have been weakened because the
resources required for parties to work constantly on reinforcing their internal
democracy have decreased.

It should also be taken into account that inadequately financed political
parties are unable to ensure high quality of legislation, cannot duly defend
national interests within the framework of the European Union and, thus, delay
the national development in general. Therefore there are grounds for increasing
party financing, in particular, considering such forms of financing that would
promote internal democracy in the parties and would cover at least the minimum
daily expenses. This principle would have a reasonable aim — increasing a party’s
possibilities if it gains larger support among voters. This model might stimulate
growth, would be useful in all four stages of a party’s development and would
comply with the proportionality principle. |

The Latvian Association of Local Governments considers that, with
respect to granting the State financing, the contested norm envisages unequal
treatment of political parties, that such treatment lacks a legitimate aim, and that

it is not proportionate.

9. The summoned person — director of “Centre for Public Policy
PROVIDUS” Mg. iur. Iveta KaZoka — holds that the contested norm is
incompatible with the first sentence of Article 91 of the Satversme.

Section 15 (1) of the Law on Election of the Local Government Councils

defines the form of a party as a precondition for participation in local government

31



elections. Compared to the practice of other states of the European Union, this
requirement of the Latvian law is said to be untypical, i.e., usually also
associations of voters and even individual candidates may participate m local
government level elections. Moreover, the establishment and maintenance of a
party is made complicated, e.g., by defining the necessary number of founders
and members. If political parties are granted State support then the support
system should be envisaged also for independent candidates to ensure equal
distribution of State resources. This is said to apply also to local-level parties,
which also incur various costs, which follow from the need to finance the legal
form of a party.

In the context of local government elections, regional political parties that
do not receive State budget financing are placed in unequal situation not only
vis-a-vis those political organisations to which the State grants annual financing
but also those political parties that participate in local government elections in
one list with the political parties that are receiving the State budget financing.
Para 6 of the Cabinet Regulation of 14 January 2020 No. 24 “Regulations
Regarding Spending of the State Budget Financing Granted to Political
Organisations (Parties)” prohibits an alliance of political parties to use the
granted State budget financing for political campaigning of such political
organisation (party) forming an alliance of political parties which submits a
separate list of candidates for the Saeima or the European Parliament elections.
However, prohibition like this is not envisaged with respect to local government
elections.

During the drafting of the contested norm, its impact on the regional-level
democracy and political parties representing it had not been assessed at all.
Moreover, the statements made in the Cabinet’s opinion of 2019 on possible
increase of the State budget financing for political parties is said to differ
significantly from the regulation which the Saeima adopted in 2019. Namely, the
State budget financing is not linked to the needs of the Latvian parties but a
connection, based on political considerations, had been made with the amount of

State financing that the Lithuanian and Estonian political parties receive.
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Likewise, the provision of basic financing, allowing the parties that had not been

elected to the Saeima to develop their activities graduaily, had not been

considered. The fact that a large part of the lists for the Saeima elections are

submitted by alliances of parties, which participate separately in the local
government and the European Parliament elections, had not been taken into
account either. Hence, it is not clear why additional financing for participation
in local government elections had to be granted.

To eliminate the differential treatment, caused by the contested norms, of
those candidates who participate in the local government election from the lists
of the regional political parties, the mandatory and hard to substantiate
requirement of the form of a political party for participation in the local
government elections should be abandoned or the part of administrative and
campaign related expenditure of those political parties who have gained
representation on the local government council should be covered proportionally
to the number of votes received by the party and in accordance with calculation
of the minimum necessary financing.

At the court hearing, Mg. iur. Iveta KaZoka underscored that the reform
of the financing of political parties had led to a situation where regional-level
activists, in order to compete with other political parties at local government
elections, are forced to form alliances with those political parties, which receive
the State financing. Such circumstances are said to have negative impact on the
regional-level democratic processes and had followed not only from the reform
of the model for financing political organisations (parties) but also from the legal
regulation that defines the way, in which political parties may participate in local

government elections,

10. The summoned person — Mg sc soc., Mg. oec. Lelde Metla-
Rozentile — notes that in Latvia, as a parliamentary democracy, the Saeima is
the only institutional structure of the State vested with the power to legislate.
Within the framework of the Latvian legal system, citizens have the possibility

to participate in two more elections — the local government election and the
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election of the Buropean Parliament; however, none of these elected institutions
had been granted rights and obligations equal to those of the Saeima. Namely,
the said institutions do not care for the common good of all inhabitants of the
State.

In adopting a decision on reallocation of benefits or possibilities between
political parties, the main criterion for assessing a party is said to be its
importance and influence in resolving matters important for the entire society. If
a party chooses not to participate in the parliamentary election then it is merely
a local, regional political force which functions within the boundaries of one
region and takes care of the development of the particular region. This is said to
be the Applicant’s case. A party like this does not contribute to the consolidation
of the national and parliamentary democracy and cannot be regarded as an equal
applicant for the State financing.

The financing of political parties may come from two sources: the private
and the State (public) financing. Private financing has always formed a
significant part of a party’s financial provisions because it proves that the party’s
ideas have followers and that the issues made relevant by the party are important
and understandable not only for the members of the party but also for a wider
circle of society. Public or State financing may be used as the second source for
financing parties, it is disbursed from the State budget resources.

Pursuant to the findings of political theory, the experience of democratic
states is based on three main principles for distributing benefits. Firstly, equality
of the recipients of the State financing; in this context, the parliamentary
representation of the political party is used as a criterion. Secondly, distribution
of the financing proportional to the success gained by a political party at the
elections, in this context, the results of voting are used as the criterion. Thirdly,
the need for financing, and, in this context, the needs of newly established
political parties and of the parties representing the largest political forces are
being weighed. The financing of political parties, granted from the State budget
resources, is said to be of major importance for ensuring parliamentary

democracy within the State. It strengthens the political parties and the candidates
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proposed- by them and ensures equal competitive pre-conditions in the pre-
election fights. The possibility for political parties to receive the State financing
and participate in the fight for a seat in the parliament is an essential pre-
condition for implementing representative parliamentary democracy. It helps in
facilitating citizens’ trust in political forces and politicians in general.

At the court hearing, Mg. sc. soc., Mg. oec. Lelde Metla-Rozentale
underscored that, in the theory of political science and international practice,
public governance is understood as national-level politics, aimed at increasing
the common good of all inhabitants of the State. This is said to be the essential
difference between the national-level and regional-level political parties.
Regional political parties have the possibility, while maintaining their identity,
to conclude a cooperation agreement with a national-level political party and
participate jointly in this form in the parliamentary election. Cooperation like
this is said to promote the economic growth of the particular region and is a way
to develop both the particular region and the entire State.

Persons who specialise only in local government work and take care of
their interests also may be members of a national-level political party. Whereas
other members of the respective political party participate in the national-level
politics and stand for the Saeima election. Thus, a political party may be

successful both at the regional-level and the Saeima elections.

11. The summoned person — Dr. Ph. Daunis Auers — noted at the court
hearing that the political systems of various countries differed and, thus, also the
systems of political parties were different. Latvia is said to be 6ne of those rare
countries in Burope and in the world that have numerous political parties.
Currently, there are 53 political parties in Latvia, whereas this number is 12 in
Estonia, 27 — in Lithuania, 29 — in Sweden, and 24 political parties in Finland. It
is relatively simply to found a political party, i.e., only 200 members are required
to establish a party, whereas the required number in Lithuania is 2000.

Allegedly, the reason why there are so many political parties in Latvia is

the fact that associations of voters or individual candidates may not participate
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in local government elections, as it is, for example, in Estonia, Lithuania,
Denmark and other countries of the Baltic Sea region.

On average in Europe, approximately five per cent of the inhabitants
having the right to vote are members of various political parties. The Latvian
political parties are said to be small. I.e., in Latvia, only one per cent of citizens
having the right to vote have joined a political party, whereas, for example, the
respective number in Estonia is six per cent and approximately five per cent of
inhabitants in Lithuania. Trends of the recent years reveal that the number of
party members in Europe is decreasing. For example, in 1960, 22 per cent of
inhabitants were members of various political parties in Denmark, whereas
currently they constitute only three per cent. In responding to these changes, the
mechanisms for granting the State support to political parties have been revised
in entire Europe. Hence, the understanding of which political parties should be
supported by the State has changed. Several functions that a political party
should fulfil can be identified. Firstly, before elections it should facilitate by its
political campaigns active citizenship to make society interested in participating
in the respective election. Secondly, parties unite citizens in certain interest
groups, by creating their political programmes and offering a particular vision of
the State’s future. Thirdly, political parties attract new members who, having
acquired professional skills and experience while working for the party, will be
able to influence, to a large extent, the processes of public governance in the
future. Regional political parties also should perform the same functions because
the inhabitants of local governments also should be informed about the
development possibilities of the particular local government.

In Latvia, reforms of the political system are implemented slowly and,
possibly, belatedly, compared to Estonia and Lithuania. However, the system of
financing political parties has been created by having the parliamentary election
in mind. Among 27 Member States of the European Union, the State financing
also for regional political parties has been envisaged only in Spain and Denmark.
In other Member States, the State support to political parties is granted on the

basis of the success at the national-level election. Likewise, Dr. Ph. Daunis
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Auers admitted that expert discussions also about the impact of the support

system for political parties in local government elections had taken place.

The Findings

12. The Saeima holds that legal proceedings in the case should be
terminated on the basis of Para 3 of Section 29 (1) of the Constitutional Court
Law because, allegedly, the contested norm does not cause an infringement on
the Applicant’s fundamental right, included in the first sentence of Article 91 of
the Satversme. Moreover, the Applicant had not abided by the term for
submitting a constitutional complaint, defined in Section 192 (4) of the
Constitutional Court Law (see Transcript of the Court Hearing of
27 Qctober 2022 in Case Materials, Vol. 4, pp. 41-44).

Pursuant to the Constitutional Court’s case law, issues of procedural
nature must be examined before reviewing the constitutionality of the contested
norm on its merits (see Decision by the Constitutional Court of
10 December 2021 on Terminating Legal Proceedings in Case No. 2021-11-01,
Para 9).

Hence, the Constitutional Court will examine whether, in the particular
case, the Applicant’s fundamental rights, falling within the scope of the first
sentence of Article 91 of the Satversme, have been infringed upon and then it
will verify whether the term for submitting an application, defined in the
Constitutional Court Law, has been abided by.

12.1. An infringement on fundamental rights is a mandatory pre-
condition for submitting an application to the Constitutional Court (see Decision
by the Constitutional Court of 23 November 2016 on Terminating Legal
Proceedings in Case No. 2016-02-01, Para 7). Pursuant to the Constitutional
Court Law, an infringement on a person’s fundamental rights can be established
if the particular fundamental right of a person is included in the Satversme and it

is the contested norm which infringes upon it (see, for example, Decision by the
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Constitutional Court of 30 December 2020 on Terminating Legal Proceedings
in Case No. 2020-08-01, Para 11).

In the Applicant’s view, the contested norm envisages differential
treatment of political parties that are in similar and according to certain criteria
comparable circumstances. Namely, the State budget financing, granted by the
" contested norm gives broader possibilities for participating in the local
government council elections and to gain more votes to those political parties
that have acquired at least two per cent of votes at the last Saeima election
compared to the Applicant that does not receive the State budget financing.
Hence, differential treatment of political parties that are in similar and according
to certain criteria comparable political parties develops, which, allegedly, is a
violation of the principle of legal equality, included in the first sentence of
Article 91 of the Satversme.

Whereas the Saeima considers that the principle of legal equality,
included in the first sentence of Article 91 of the Satversme, should be applied
in conjunction with other fundamental rights. The Applicant had not identified
those fundamental rights that it links to the alleged violation of the principle of
legal equality, included in the first sentence of Article 91 of the Satversme. The
Saeima is of the opinion that it is self-evident in the proceedings before the
Constitutional Court that not every right or lawful interest should be recognised
as being fundamental rights in the meaning of Chapter VIII of the Satversme, It
is contended that the Satversme does not comprise such fundamental right of
persons as the right to receive the State budget financing for ensuring the
activities of a political party. Hence, the fact that a political party does not receive
the State budget financing or that a competing political party receives such
financing per se does not mean a violation of the principle of legal equality (see
Transcript of the Court Hearing of 27 October 2022 in Case Materials, Vol. 4,
p. 41).

Legal equality belongs to those fundamental rights that were included in
the Satversme already in its initial wording, Namely, Article 82 of the Satversme,

in the wording that entered into force on 7 November 1922, provided that all
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citizens were equal before the law and court. It has been recognised in the legal
doctrine that the subject of the provision included in Article 82 of the Satversme
pertains to the rules on citizens’ rights (compare, see: Disterlo B. Juridiskas
piezimes pie Latvijas Republikas Satversmes. Tieslietu Ministrijas Véstnesis,
1923, Nr. 7, 12. Ipp.).

Also the Constitutional Court, in cases initiated on the basis of a
constitutional complaint, has examined the compliance of the contested norms
with Article 91 of the Safversme as an independent fundamental right, without
linking it to other fundamental rights that are beyond the boundaries of the

concept of legal equality principle (see, for example, Judgement by the

Constitutional Court of 17 December 2019 in Case No. 2019-03-01 and
Judgement of 13 June 2014 in Case No. 2014-02-01).

Legal equality is derived from the general principle of justice, which is a
fundamental value of a democratic state governed by the rule of law. It has been
recognised that the right to legal equality is a protected fundamental right,
binding upon the legislator (see: Bryde B.-O. Das Verfassungsprinzip der
Gleichheit. Halle an der Saale: Universititsveriag Halle-Wittenberg, 2012,
S. 8). The requirement of legal equality means the legislator’s obligation to be
rational and impartial in defining a different legal status. Therefore, legal
equality is not violated if the differential treatment caused by the legislator has
been defined within the framework of admissible discretion and has reasonable
and objective grounds.

Legal equality is inseparably linked to the principle of legal equality,
which means that treatment is similar in similar actual and legal circumstances
and is different in different circumstances (see Judgement by the Constitutional
Court of 29 October 2003 in Case No. 2003-05-01, Para 28). The principle of
legal equality allows differential approach if it is justifiable in democratic society
(see Judgement by the Constitutional Court of 26 June 2001 in Case No. 2001-
02-0106, Para 4). The principle of legal equality prohibits state institutions from
issuing such norms that, without reasonable grounds, allow differential treatment

of persons who are according to certain criteria comparable circumstances (see
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Judgement by the Constitutional Court of 3 April 200 in Case No. 2000-07-0409,
Para 1 of the Findings). With the aim of defending one’s rights, a person may
invoke the principle of legal equality directly.

Thus, the right to legal equality is an independent fundamental right under
constitutional protection.

The Constitutional Court has repeatedly referred to the condition for
submitting an application that the infringement on a person’s fundamental rights
should be direct, concrete and the contested norm must affect the applicants
themselves (compare, see Judgement by the Constitutional Court of
22 June 2010 in Case No. 2009-111-01, Para 10).

The Applicant has participated in the election of the Talsi Regional
Council in 2017 when it gained three seats of councillors and in 2021 when it
gained four seats of councillors. Pursuant to Para 30 in the Transitional
Provisions of the Party Financing Law, the contested norm is applied since 1 July
2021, and it does not envisage the Applicant’s right to receive the State budget
financing. Whereas six parties from among eight political organisations (parties),
which had participated in the election of the Talsi Regional Council, had been
represented also in the previous convocation of the Saeima. Therefore, in
addition to the financing envisaged in Para 1 of Section 7' (1) of the Party
Financing Law, they will receive also the financing defined in the contested
norm, irrespectively of whether the particular party is even represented in the
particular local government council.

Hence, the Constitutional Court will assess whether the contested norm is
compatible with the first sentence of Article 91 of the Satversme.

12.2. Section 19? (4) of the Constitutional Court Law provides that a
constitutional complaint may be submitted to the Constitutional Court within six
months as of the moment when the infringement on fundamental rights occurred.

At the court hearing, the representative of the Saeima noted that the first
and the second part of Section 7! of the Party Financing Law constituted
conditions for granting the State budget financing to political parties.

Irrespectively of whether the particular political party participates in the Saeima
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or the local government elections, the State budget financing is granted only to
those political parties who had acquired more than two per cent of votes at the
last Saeima election. Essentially, the Applicant is said to object not against the
contested norm but against the legislator’s choice to grant the State budget
financing only to those political parties that have acquired a certain number of
votes at the Saeima election. Such model for granting the State budget financing
had been included in the Party Financing Law by the amendments that were
adopted by the Saeima on 10 June 2010. Therefore the alleged infringement on
the Applicant’s right had occurred already in 2017, soon after its establishment
and commencement of political activities and the term for submitting the
constitutional complaint has been missed (see Transcript of the Court Hearing
of 27 October 2022 in Case Materials, Vol. 4, pp.43—44).

The Party Financing Law and the fact of establishing a political party do
not envisage a mandatory obligation for political parties to participate in
elections. Activities of parties are based on the principle of freedom of
association, included in Article 102 of the Satversme. Hence, political parties
enjoy discretion as to their choice to participate in elections and the level of
elections they are going to participate.

The Applicant was established on 25 February 2017 and was entered into
the register of political parties on 20 March 2017. Hence, following its
establishment in 2017, the Applicant could not come into the scope of
Section 7! (1) of the Party Financing Law (in the wording that was in force from
1 January 2014 until 1 January 2020) because the respective legal regulation
defined the right of political organisations (parties) to receive the State financing
upon the condition that they had acquired more than two per cent of votes at the
last Saeima election.

The contested norm entered into force on 1 January 2020. Whereas,
pursuant to Para 30 in the Transitional Provisions of the Party Financing Law,
the rule on granting financing for each vote acquired at the local government
election was applied from 1 July 2021. Thus, the term for submitting an

application must be counted from 1 July 2021. The Constitutional Court received
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the application on 28 July 2021. Hence, the term for submitting a constitutional
complaint has been abided by.
Therefore there are no grounds for terminating legal proceedings in

the case.

13. The amendments of 24 February 2022 to the Party Financing Law,
which entered into force on 1 November 2022, expressed the contested norm in
new wording. Namely, in accordance with Para 2 of Section 7! (1) of the Party
Financing Law, the State budget financing is calculated in the amount of 0.1
per cent of the minimum monthly salary, defined in the State, for each vote
acquired at the last election of a local government council. Thus, the contested
norm has been amended in the course of legal proceedings.

The term “contested norm”, in the meaning of Para 2 of Section 29 (1) of
the Constitutional Court Law”, should not be understood formally, as merely the
text, included in the regulatory enactment. The contested norm defines legal
procedure, which the Applicant deems to be incompatible with a superior legal
norm. Thus, also in those instances where the text of the contested norm has been
formally amended, the Constitutional Court has to verify whether the legal
situation, caused by the contested norm, has been substantially changed (see, for
example, Decision by the Constitutional Court of 11 March 2015 on Terminating
Legal Proceedings in Case No. 2014-33-01, Para 7). The new procedure for
calculating the State financing, defined in the new wording of Para2 of
Section 7! (1) of the Party Financing Law, does not change the principle, in
accordance with which the State budget ﬁnancing is granted.

Hence, by the new wording of Para2 of Section 7' (1) of the Party
Financing Law the contested norm has not been substantially changed and there

are no grounds for terminating legal proceedings in the present case.

14. In assessing whether the contested norm complies with the first

sentence of Article 91 of the Satversme, the Constituti_onal Court must establish:
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1) whether and which persons (groups of persons) are in similar and
according to certain criteria comparabie circumstances;

2) whether the contested norm envisages similar or differential treatment
of these persons (groups of persons);

3) whether this treatment has been established by a legal norm adopted in
the procedure set out in regulatory enactments;

4) whether there are objective and reasonable grounds for this treatment,
i.e., whether it has a legitimate aim and whether the principle of proportionality
has been complied with (see, for example, Judgement by the Constitutional Court
of 29 June 2018 in Case No. 2017-28-0306, Para 11).

15. The contested norm provided that those political organisations
(parties), for which more then two per cent of voters had voted in the last Saeima
election, received the State budget financing in the amount of EUR 0.50 for each
acquired vote at the election of a local government council.

The Constitutional Court has noted that two situations are never
absolutely identical. A situation that has one or several common features with
the situation to be reviewed must be chosen for comparison (see, for example,
Judgement by the Constitutional Court of 4 January 2007 in Case No. 2006-13-
0103, Para 7). In the assessment of whether the principle of legal equality is
complied with, it is of decisive importance that several groups of persons are
united by a common and significant inherent feature. In order to clarify whether
and which groups of persons are in similar and according to certain criteria
comparable circumstances, the feature that unites these groups must be identified
(see Judgement by the Constitutional Court of 23 November 2015 in Case
No. 2015-10-01, Para 17).

The Applicant holds that all political organisations (parties) that have
submitted lists of candidates for the election of the local government council and
the representatives of which have been elected to the local government council
are in comparable circumstances. The feature that could be used to compare the

abovementioned groups is said to be the submission of the list of candidates for
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the election of the local government council and acquiring representation in the
local government council (see Case Materials, Vol. 1, p. 10). The Saeima, in
turn, notes that comparable groups of persons cannot be identified in the case
because the political parties, referred to by the Applicant, are in different actual
and legal circumstances. A political party, which is represented in one local
government council but has not participated in the Saeima election, allegedly,
cannot contribute greatly to the development of national-scale politics,
moreover, such a party has not been equally involved in both national- and
regional-level elections. Political parties of this kind, according to the specificity
of their activities, do not perform the same or comparable tasks as those political
parties that have submitted the lists of candidates for the Saeima elections and
gained the support of more than two per cent of voters. Thus, regional political
parties that function only in a certain local government do not have significant
impact upon the general system of parliamentary democracy (see Case
Materials, Vol. 1, p.63-65).

At the court hearing, the Ministry of Justice expressed the opinion that the
criteria that are used to determine the features that allow identifying comparable
groups of persons, cannot be arbitrary and should be objective and substantiated.
The Applicant’s statement, i.e., that all political parties that have participated in
local government elections and the representatives of which have been elected
to the local government council is a feature shared by both groups of persons;
however, this feature is not uniting and cannot create a comparable group (see
Transcript of the Court Hearing of 16 November 2022 in Case Materials, Vol. 5,
p. 4). Mg. iur. Iveta KaZoka, in turn, is of the opinion that there are grounds for
comparing the indicated groups of persons because both a political party that
submits a list of candidates for the Saeima election and a political party that
submits the list of candidates for the election of one local government council
incur expenses for the maintenance of its activities (see Case Materials, Vo. 3,
pp. 94-95).

Pursuant to the definition provided in Section 2 (1) of the Law on Political

Parties, a party is an organisation that is established in order to perform political
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activities, to participate in the election campaigns, to nominate candidates for
deputy positions, to participate in the work of the Saeima or the local government
councils, the European Parliament, to implement the party programme with the
intermediation of deputies, as well as to be involved in the establishment of
public administrative bodies. Thus, the establishment of political organisations
(parties) and their lines of activities may be implemented on several levels.
Namely, on the regional level — by participating in local government elections,
the national — by participating in the Saeima election, and on the supranational
level — by participating in the election of the European Parliament,

Section 15(1) of the Law on the Election of Local Government Council
stipulates that the list of councillor candidates to the local government council
may be submitted by a registered political party, a registered alliance of
registered political partied, as well as by two or more registered political parties
who have not joined in a registered alliance of registered political parties.
Section 9 (1) of the Law on the Election of the Saeima provides that a list of
candidates for the Saeima election may be submitted by a political party
registered in accordance with the procedures laid down in law which has been
established not later than one year before the election of the Saeima and which
has at least 500 members, as well as by an alliance of political parties registered
in accordance with the procedures laid down in law if all political parties
belonging to the alliance of political parties have been established not later than
one year before the election of the Saeima and if the alliance of political parties
has at least 500 members.

It follows from the aforementioned provisions that the legal regulation
sets different requirements regarding submission of lists of candidates for the
election of a local government council and the Saeima election; moreover, the
requirements for submitting the lists of candidates for deputy positions are
higher. Thus, the feature — submitting a list of candidates for deputy positions at
the election of a local government council — cannot be considered as an essential

feature that unites the groups of persons, referred to by the Applicant.
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Likewise, the State support system, established by the legislator, does not
envisage that the national-level political parties should meet the criterion of
gaining representation at a local government council. Pursvant to Para 3 of
Section 7' (1) of the Party Financing Law, this criterion has not been envisaged
for participation in the election of the European Parliament either. Namely, in
granting the State budget financing, it is not important whether the political
party, which has acquired more than two per cent of votes at the last Saeima
election, gains representation also in another elected institution. Therefore the
feature — representation at the local government council, acquired at the local
govermment election, cannot be regarded as an essential feature uniting the
groups of persons referred to either.

The system of State support to be granted to national-level political parties
is linked to the number of votes acquired at the election. Namely, depending on
the success of a national-level political party at the election of certain level, the
amount of State budget financing to be granted to this party is calculated. The
success of regional political parties at the local government elections is also
measured by the votes they acquire. It follows from the above that the feature
that unites both parties is the votes acquired by political organisations (parties)
at the local government elections. -

15.1. However, one common feature per se cannot always serve as a
sufficient argument for establishing that two groups of persons are in similar and
according to certain criteria comparable circumstances. The Constitutional Court
must assess also whether there are important considerations that indicate that
these groups of persons are not in similar and according to certain criteria
comparable circumstances (see Judgement by the Constitutional Court of 9 April
2013 in Case No. 2012-14-03, Para 17.2.).

Functions of political parties and their role in the processes of democracy

have been examined, infer alia, in international advisory documents that have

been adopted to provide support to states in legislating and the practice of

applying law (see Judgement by the Constitutional Court of 10 May 2013 in Case
No. 2012-16-01, Para 19). The Buropean Commission for Democracy Through
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Law (Venice Commission) has noted: if the legislator chooses to provide
financial support to political parties it should be done on the basis of objective,
fair and reasonable criteria. States enjoy discretion in choosing the system for
supporting political parties. However, if political parties are granted State
support, as a priority, it should be ensured to political parties represented in the
parliament (see: Guidelines on Political Party Regulation. Venice Commission,
14 December 2020, CDL-AD(2020)032, paras 232-242). United Nations High
Comumnissioner for Human Rights has underscored that the target group of State
financing are parties that are represented in the parliament; however, to ensure
political pluralism and equal opportunities, it would be advisable to grant State
financing also to such political parties that have had significant success in the
parliamentary election but have not received a sufficient number of votes to gain
representation in the parliament (see: Guidelines and Report on the Financing of
Political Parties. Venice Commission, 23 March 2001, CDL-INF (2001) 8, p. 2).
Also Mg. sc. soc., Mg. oec. Lelde Metla-Rozentale at the court hearing pointed
to the parliament’s role in civil society, as well as to its functions. Allegedly, the
Applicant does not contribute directly to strengthening of the entire State and
parliamentary democracy and cannot be regarded as an equal applicant for the
State financing (seé Case Materials, Vol. 3, pp. 112-114). Thus, the State
financial support granted to political parties depends on, inter alia, how large
part of society or how many voters the particular political force represents and
how essential are issues of public importance that it offers to resolve.

In the majority of Member States of the European Union financing of
political organisations (parties) from the State budget resources is linked to
meeting one particular criterion — representation in the parliament (see Case
Materials, Vol. I, pp. 72-76). Assessment of the Latvian system for financing
political parties and its development allows concluding that already in 2010,
when partial financing of political organisations (parties) from the State budget
resources was introduced, the number of voters who had voted for the respective
party at the last Saeima election was selected as the criterion for granting

financing (see Initial Impact Assessment (Annotation) of the Draft Law
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“Amendments to the Law on Financing Political Organisations (Parties)”
(No. 1697/Lp9)).

At the court hearing, also the Ministry of Justice underscored that the
legislator’s choice to introduce the differentiated model of granting State
financing to political parties had been targeted and planned. When the possible
models of financing political organisations (parties) from the State budget were
considered, the opinions expressed by experts and assessments of the situation
had shown that, in Latvia, compared to other two Baltic States, the existing State
support provided to national-level political parties remained insufficient. Thus,
taking into account the possibilitiés of the State budget, the differentiated model
for financing political parties had been selected exactly for promoting the
possibilities of national-leve] political parties to receive State support (see
Transcript of the Court Hearing of 16 November 2022 in Case Materials, Vol. 5,
p. 7).

The legislator introduced the system for financing political parties from
the State budget resources by the amendments of 10 June 2010 to the Party
Financing Law. Whereas by adopting the amendments of 14 November 2019 to
the Party Financing Law, the legislator continued to improve this system. In
addition to the support that is granted to national-level political parties for the
votes acquired at the Saeima election, the legislator created a differentiated
model for granting the State budget financing, providing that national-level
political parties, which have acquired more than two per cent of votes at the last
Saeima election, are entitled to the State budget financing also for each vote
acquired at the local government elections. In view of the above, it can be
concluded that the legislator’s choice to support exactly national-level parties
has not substantially changed.

15.2. The freedom of association, included in Article 102 of the
Satversme, envisages guaranteed rights of persons to unite in associations,
political parties and other public organisations and that such conditions are
created that allow persons to exercise their right to association. Everyone’s right

to unite with others in a political party is an essential pre-condition for the
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existence of a democratic state order (see Judgement by the Constitutional Court
of 10 May 2013 in Case No. 2012-16-01, Para 18.3.). Political parties is an
important element of a democratic state and they create a link between society
and the state power, by ensuring society’s involvement in political processes.

National-level political parties differ from regional political parties in that
they offer to voters a comprehensive model of society and are able to implement
this model if they come to power (compare see Judgement by the Constitutional
Court of 5 February 2015 in Case No. 2014-03-01, Para 14). Political parties
whose aim is to gain representation in the Saeima fulfil functions that differ from
the ones of regional political parties. Every citizen of Latvia, by participating in
the Saeima election, may participate in determining the common aims and
directions of development for the State. Through this, the involvement and
participation of civil society in the governance of the State is ensured, as well as
the possibility to decide on the common public good. From the perspective of
common national interests, the decisions that are adopted on the national level,
are comprehensive, in difference to the decisions adopted at local governments.
Therefore also national-level political parties that have acquired more than two
per cent of votes have greater possibilities than the regional political parties to
represent the sovereign’s will in the name of common public good. The activities
of regional political parties, in tumn, is an important element of the local
government and functions of these parties are linked to the economic and
financial development of the local government.

It can be concluded from the above that the political parties that operate
on the national level and have been able to gain the support of more than two per
cent of voters and those political parties that operate on the regional level have
different functions in creating sustainable politics and reinforcing democracy.

Activities of political parties to pursue the common interests of the entire
Latvian society should be differentiated from activities to pursue the interests of
a particular local government. The functions of national-level and regional-level
political parties are different and cannot be compared. The legislator has weighed

the objective differences between national-level and local government level
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elections and, by exercising its discretion, has chosen to grant the State financing
only to those political parties that participate in the national-level election and
have acquired a certain number of votes. This decision cannot be regarded as
being biased or irrational.

The Applicant and those political parties that have acquired more than
two per cent of votes at the last Saeima election are in different and incomparable
circumstances. The granting of State financing to political organisations (parties)
is a law policy choice made by the legislator, based on the fundamental principles
of a democratic state governed by the rule of law. Thus, the Applicant cannot
demand, by referring to the first sentence of Article 91 of the Safversme, to be
ensured the same rights as the national-level political parties. In view of the
above, it can be concluded that, in the present case, an obligation to envisage
equal treatment of persons who are in different and incomparable circumstances
does not follow from the first sentence of Article 91 of the Safversme.

Thus, the contested norm complies with the first sentence of

Article 91 of the Satversme.
The Substantive Part

On the basis of Sections 30-32 of the Constitutional Court Law, the
Constitutional Court

held:

To recognise Para2 of Section7!(1) of the Law on Financing
Political Organisations (Parties) (in the wording that was in force from
1 January 2020 until 1 January 2022) as being compatible with the first
sentence of Article 91 of the Satversme of the Republic of Latvia.

The judgement is final and not subject to appeal.

The judgement enters into force at the moment it is pronounced.
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Chairperson of the court hearing Aldis Lavin$
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“The Eurcpean Convention on Hurman Rights, 1950
Article 8 Right to respect for private and family life

1. Everyone has the right to respect for his private and family life, his home and his
correspondence.

2. There shall be no interference by a public authority with the exercise of this right except
such as is in accordance with the law and is necessary in a democratic society in the interests of national
security, public safety or the economic well-being of the country, for the prevention of disorder or crime, for
the pratection of health or morals, or for the protection of the rights and freedoms of others.

Article 14 Prohibition of discrimination

The enjoyment of the rights and freedoms set forth in this Convention shall be secured without
discrimination on any ground such as sex, race, colour, language, religion, political or other opinion, national
or social origin, assoclation with a national minority, property, birth or other status.
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© protocol to the Convention for the Protection of Human Rights and Fundamental Freedoms, 1952
ARTICLE 1 Protection of property
Every natural or legal person is entitled to the peaceful enjoyment of his possessions. No one shall
be deprived of his possessions except in the public interest and subject to the conditions provided for by law

and by the general principles of international law.
etc.
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CASELAWcom

Refusal to provide child benefit to mothers who did not have a residence permit. Non
violation of the ECHR "

B> 1st P -Article T O 25/06/2023 20:00 & Print

JUDGMENT .
X and others v, reland 22.06,2023 (app. no. 23851/20 and 24360/20} '

see here

SUMMARY

The case concerns the rule that the payment of child benefit in Ireland can only be made 10
claimants who are lawfully resident in the State.

The Court found that the immigration status of the applicants (X and Y) at the time they had first
applied for child benefit had not been similar enough to parents who had already had legal residency
status in Ireland. Since the applicant mothers had not been in a comparable situation to eligible
parents, they had not been discriminated against. The Court reiterated that it was acceptable to
have a residency requirerﬁent in defining who may claim child benefit as social-security systems

operated primarily at the national level.

PROVISIONS

Article 14
Article 1 of the First Additional Protocol

PRINCIPAL FACTS

" Application no. 23851/20
The applicants are a mother, ¥, and her daughter, E.

X is a national of Nigeria who arrived in Ireland in 2013 and applied for asylum a year later but had
her applicatfon rejected by decisions in 2015. Her daughter, E, was born in 2014 and since her father
is an Irish citizen, she has been an lrish citizen from birth.

in Septernber 2015, X applied to the Minister for Justice and Equality for the right to reside in lreland

on the grounds that she was the mother of an Irish citizen child. While this application was pending,

X applied for child benefit In respect of E. The appllcaﬂon for child benefit was rejected because X —
had not yet been granted a right to reside in the country. As'a result of the refusal of child benefit X
broughtjudicié[ review proceedings in the Migh Court,

X was granted the right to reside in Ireland in January 2016 and has receivad child benefit since then.
The case in theé High Court concerned the time between E's birth and the Minister's decision, a

period of just over 12 months, '

Application no. 24360/20
The applicants are a mother, Y, and her son, M.

Y is a national of Afghanistan who arrived in Ireland in May 2008 with her hushand and first child.
She gave birth to three children In Ireland. The youngest is M, born In 2013, The Refugee Appeals
Tribunal granted M asylum in December 2014 and when this was communlicated to his family, they
applied for reunification in January 2015 under the Refugeé Act 1996,



While the decision about reunification was pending, Y applied for child benefit for her four children
but was refused as she had not yet been granted a right to live in the country. judidial review
proceedings in the High Court were brought against this refusal.

The family was granted reunification in September 2015 and Y was granted child benefit from then
. 0. The case In the High Court concerned the time between M being grarited asylum and the grant

of reunification, a period of eight months,

Domestic Proceedings

The High Court dealt with both sets of proceedings in the same judgment in January 2017, It found
that due to the wording of the leglstation, it was the residency status of the “gualified person” (that
Is to say the parent or guardian} tHat was relevant as regards child benefit. The High Court noted
that the residency requirement to claim social-security benefits was not unfair or discriminatory.

Therefore, the applicants’ rights under the Irish Constitution and the European Canvention on
Human Rights had not been breached. This decision was appealed against to the Court of Appeal,
The Court of Appeal judgment, delivered in 2018, differed from that of the High Court and took the
approach that It was the residency status of the qualified child which the benefit was claimed for
which was the relevant consideration. The Court of Appeal distinguished between the two cases as E
was an Irish citizen with a right to reside in Ireland, while M was not a citizen and at the time had no
right to reside in [reland, The Court of Appeal said that X was entitled to receive child benefit from
E's birth, but that Y was only entitled to claim from when M had been granted asylum. This decision

was appealed against to the Supreme Court.

In November 2019 the Supreme Court held that the approach of the Court of Appeal had been
incorrect, finding that the relevant legislation referred to the qualified person and not the qualified
child. The Supreme Court decided that a person whose immigration status had not yet been decided
could not be treated as having a right to reside and therefore was not capable of satisfying the
residency requirements needed to claim social-security benefits. The Supreme Court highlighted that
the eligibility requirements for child benefit ware non-discriminatory and that a wide range of
residents from citizens to those granted asylum were eligible as [ong as they met the necessary
resldency requirement. Therefore, the State was not obliged to make child benefit payments until X

and Y had been given permission to remain in Ireland.

THE DECISION OF THE COURT...

Article 8

The Court rejected the argument that eligibllity for child benefit should be treated as within the
scope of Article 8 as it relates to family life, in accordance with its recent case-law.

Article 14 taken in conjunction with Article 1 of Protocol No. 1

The Court decided that since it was clear from the Supreme Court judgment that itis only the
parent/guardian who is entitled to receive child benefit, the child applicants E and M had no
proprietary Interest in this case and therefore lacked standing to make the claim.

a

The Court stated that if not for the condition of entitlement about which the applicant mothers
complained, they would have had a right to the benefit in question. Article 14 taken with Article 1 of

Protocol Mo, 1 was therefore applicable.

The Court reiterated that in assessing discrimination under Article 14, it was important to cormpare
" applicants with individuals in a similar situation, and highlighted the detailed assessment of the
Supreme Court in relation to the issues of comparability. it also referred to the essentially national
character of social-security systems, it being accepted at the international level that States can lmit
entitlement to residents, and States were furthermore able to control entry onto their territory. In
Ireland, child benefit was available to all categorles of resident, )
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‘It went on to find that the applicants' situations at the time they had first applied for child benefit 60
meant that they had not been in a comparable situation to people who had already had residency in
Ireland. Neither X nor Y had had a status equivalent to residence at the relevant time. The Court
therefore found that, in the circumstances of this case, no difference of treatment arose. The claim
of discrimination in relation to eligibility for child benefit was therefore rejected, the Court

concluding that there had been no violation of Article 14.

Tags: Application Benefit Child Discrimination Ireland Refugees Residence
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provisians in Kelantan criminal enactment unconstitutional in Muslim due's challenge” (Malaymail, 9 Feb 2024}
<https/Awww.malaymail.com/news/malaysia/2024/02/09/federal-court-rules-16-provisions-in-kelantan-criminal-enactment-
unconstitutional-in-muslim-duos-challenge/117160#go0sle vignette> Fuduiila oo AUATRUS odos,
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unUgalfuvslssutang nungangyimnIosiuviesindudy a.a. boee (Syariah Criminal Code (1)
Enactment 2019) Inad Sadldlaudsuntyadfuvitnguuiedingn $1uU bo u1men nedy
e UM lAun

wns1 @ maudsdonaramduduia (False claim) 11851 @e Msvatews sguiiuaniud
#nn1senaeaun (Destroying or defiling place of worship) 47751 @ mi‘U'l&m?a‘lﬁlﬁﬂuriﬁﬁm‘ﬁwﬂ
:4aﬁuw%‘aLLdQ’ﬁLﬂu‘uwqﬂﬁuﬁﬂi:ﬁwqﬁﬁﬁﬁaﬁﬁm (Selling or giving away child to non-Muslims or
morally reprehensible Muslim) 57 @& NMITIWWANWNINTUN (Sodomy) UIRTT @b NTIIULNE
fuem (Sexual intercourse with corpse) 41A571 ee MssamafUdsAfldnyed (Sexual intercourse
with non-human) 1051 mo ﬂﬂﬁl‘ﬁ'ﬁ'@&lﬁ']‘?}lﬁﬂmEJﬂ'J’]ﬁJEN‘UEjm (Words capable of breaking peace)
1957 me MsaNazlianIawne (Sexual harassment) 1MRs1 e M3AsauAsadenasduluia nsl
werundngiu Teya wiedeaududuia (Possessing false document, giving false evidence,
information or statement) W51 o N15EUWLA (Anything intoxicating) 31A91 e MItauAITNITY
(gambling) ¥MMT1 mx NITLNNBRTIATU TUA waztwiin (Reducing scale, measurement and weight)
1A o NMIVgINIINAdRRENgMINET3sY (Executing transactions contrary to Shariah Code)
WA <o ﬂﬂiﬁﬂﬁiﬂﬁﬂﬂﬂﬁmmanﬁaﬁquﬁﬂﬂLl.a::%"u 9| (Executing transactions via usury, etc.)
1951 <o MIleatnaaatazauansulslunefiin (Abuse of halal label and connotation)
WM m ATiauansaliuinnTiiindasssu (Offering or providing vice services) 1051 ea N3
wSeumsiauevieliudmeiindasssy (Preparatory act of offering or providing vice services) 11AsT
s& Mawieunszyihnisla q Aafasssu (Preparatory act for vice) 31m371 &l MT3aMUsERR TR
1184 (Act of incest) UAEANATY = YUIN3T (Muncikari) w3a yaraivimihfurunanssewinendgadiu

| -
e B =

¥e viesewinymrammisifulunisnseviiidadenguanedaniu visl fFeuiudn untygidnann

u
i,

danTouderadgssruyyuaslidnaldtedu Lﬁaqmnmﬁ%’uimﬂﬂwﬁﬁﬂ'@mmLLﬁq%’gnﬁuﬁu (Kelantan
State Legislature) Fsluifidunalumsnsumtiyafiidangts iesnnsnalumsssundygdfuse
apvinesanannduvesiganuvisaniugsy (Parliament)

o Wermagagalddnislignsdilduaasiiena f¥edlddudmioenaurfoiliuds
ATUTEUAESTITIIYTeUNTLR N1IRT1 & UasNTY el (a) (a) Fevilmagegaillmhuntydd
WigasnassnaauTivsenduuntyditivm

[y oS v
a. fonguaneiiiendas
SoTTHyuvisEiusTguade’

2 Tusngneasfoaveuntygfiuiilssiianguingaig1t13esiuisisndusu (o) AA. boec (Law of the
State of Kelantan Enactment 14 Syariah Criminal Code (I) Enactment 2019) 10usieuinsildlu
https://www.studocu.com/my/document/university-of-malaysia-terengganu/coastal-law-and-policies/syariah-
criminal-code-i-enactment-2019-ketantan/72315677.
* The Federal Constitution

Supreme Law of the Federation
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A3 & ngwmﬂaeamﬁaawﬁuﬁ%’ﬁ

(@) iﬁﬁssuumawumaLﬂungwmaaeammawwuﬁsﬁ waznguanelaitldsuanusiureun
waqmmmmaaaimwmwmmaLmeaﬁﬁﬁuumawu dovdunaliiiy

(en) ﬂ']’lu’UE)Uﬂ'JEISﬁﬁ'iiZJuEU‘UENﬂ{]‘l/i%J“lEJVlﬂ‘i’]‘U'iﬂﬂ&liﬁﬁﬂ’lﬂﬂ wsa‘[mumﬂﬁﬁﬂmwum%‘ il
gaulaianagnldudedinamni mmswwummmmengwmeruumawmnumsmﬁﬂmu?amauﬁﬁ‘m 5
Lmsﬂuuamwmanan m;me'swm-smLwawmnm’twn.gvsmaauwahmﬂumamﬂmma‘lﬂu

(a) 'Luﬂsfuvlngwmﬂmwu'lmaiﬁam WnsfiarsannseyiseriveniusSsuass

£

5lnss
#anIaUINAI
(b} lunsdifingrnessiulaeinedfvydFuiey WnsRosannsshsewivanius iy

2
o A ot

us§iu
() 'Lumswmsm%wawwnnwn'm‘szummLtmngmm&uauma‘lﬂumﬂu muwmgraiTygRliTy

=,

155rend @TldmsRasanny @) wie (b) vesrssaaiy) ﬂumad'l.uLsum'u,uumﬂﬂﬂﬂ'ﬂﬂmngwmnwwm

4. (1} This Constitution is the suprerne law of the Federation and any law passed after Merdeka Day
which is inconsistent with this Constitution shall, to the extent of the inconsistency, be void.

(3) The validity of any law made by Parliament or the Legislature of any State shall not be questioned
on the ground that it makes provision with respect to any matter with respect to which Parliament or, as the
case may be, the Legislature of the State has no power to make laws, except in proceedings for a declaration
that the law is invalid on that ground or—

(a) if the law was made by Parliament, in proceedings between the Federation and one or
more States;

(b) if the law was made by the Legislature of a State, in proceedings between the Federation
and that State.

(4) Proceedings for a declaration that a (aw is invalid on the ground mentioned in Clause (3) (not
being proceedings falling within paragraph (a) or (b) of the Clause) shall not be commenced without the leave
of a judge of the Federal Court; and the Federation shall be entitled to be a party to any such proceedings,
and so shall any State that would or might be a party to proceedings brought for the same purpose under
paragraph (a) or (b) of the Clause.

Freedom of religion

11. (4) State law and in respect of the Federal Territories of Kuala Lumpur, Labuan and Putrajaya,
federal law may control or restrict the propagation of any religious doctrine or betief among persons professing
the religion of Islam.

Jurisdiction of Federal Court

128. (1) The Federal Court shall, to the exclusion of any other court, have jurisdiction to determine in
accordance with any rules of court regulating the exercise of such jurisdiction—

(a} any question whether a law made by Parliament or by the Legislature of a State is invalid
on the ground that it makes provision with respect to a matter with respect to which Parliament or,
as the case may be, the Legistature of the State has no power to make laws; and

(b) disputes on any other question between States or between the Federation and any State.
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INTRODUCTION

1 My learned brother Abdul Rahman Sebli, CJSS is dismissing the
petition on the sole ground that the petitioners had no focus standi to file
the petition. The other members of the Coram have seen my judgment in
draft and have expressed their agreement with it. This is the majority

judgment of the Court.

[2] Inthis judgment, unless otherwise expressly or impliedly stated, any
references to ‘Articles’, ‘Clauses’, ‘Schedules’, ‘Lists’ shall be taken to
mean any references to those of the Federal Constitution (‘FC’). Likewise,
any references to ‘sections’ means any reference to the sections of the
Kelantan Syariah Criminal Code (l) [Enactment 14] Enactment 2019 which
incidentally by virtue of section 1(3) of the same, applies to Muslims only

and that too, only in the State of Kelantan.
THE FEDERAL COURT’S EXCLUSIVE ORIGINAL JURISDICTION

[3] This is a petition filed in the exclusive original jurisdiction of the
Federal Court. The original jurisdiction of the Federal Court is very narrow
and limited and the type of cases that can be filed directly in the Federal
Court’s original jurisdiction are therefore very specific (see Articles 4(3),
4(4) and 128(1)).

[4] The first type of cases involves disputes on any question between
States or between the Federation and any State. Purely by way of
example, if the Federation were to sue or be sued by the State of Pahang,
or if the State of Perak were to sue or be sued by the State of Perlis, these
suits can be filed directly in the Federal Court — without leave.

ETAZ S/N MEyxPjs1ECI5dfIZh02uQ
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[8] The second category of cases that can be filed directly in the
Federal Court is any dispute where the petition seeks a declaration that a
law is invalid on the ground that Parliament or the State Legislature of any
State had no power to make the law in question. These kinds of petitions
unlike the first category of cases, cannot be filed straight away in the
Federal Court if the party filing them is neither the Federation nor any
State in Malaysia. These kinds of petitions can only be filed after a single
Judge of the Federal Court has granted leave to file the petition — again
assuming that the party filing such a case is neither the Federation nor a

State.
@)

[6] “Leave of Court” simply means something that requires prior
permission from the Court. In other words, a potential petitioner must first
seek the permission of a single Judge of the Federal Court before he or
she can begin to file the petition in which he or she will challenge the law
on the ground that either Parliament or the State Legislature had no power
to make it. For a deeper understanding on leave, see the judgment of this

Court in Wong Shee Kai v Government of Malaysia [2022] 6 MLJ 102
(‘Wong Shee Kar').

O

[7] The judgment in Wong Shee Kai also explains why the second
category of cases are called ‘incompetency challenges’ as opposed to the
more generic challenges called ‘inconsistency challenges’. In other
words, in practice, we call a case that is filed in the Federal Court’s original
jurisdiction to seek a declaration that a law is invalid on the grounds that

Parliament or the State Legislature had no power to make it as

‘incompetency challenges’'.
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[8] The two types of categories stated above that invoke the Federal
Court's original jurisdiction are exclusive to the Federal Court. This means

that such kinds of cases can only be filed in the Federal Court and no

other Court.

[9] In this original jurisdiction petition the petitioners seek a declaration
that sections 5, 11, 13, 14, 16, 17, 30, 31, 34, 36, 37, 39, 40, 41, 42, 43,
44, 45, 47 and/or 48 of the Kelantan Syariah Criminal Code (1) [Enactment
14] Enactment 2019 (‘Enactment 2019’) are invalid, and hence null and
void, on the ground that the Legislature of the State of Kelantan (‘LSK’)
and thereby the respondent had no power to make those provisions. We
shall collectively refer to the sections under challenge as the ‘Impugned

Sections’.

[10] At this stage we also find it appropriate to address the submissions
of Majlis Agama Islam & Adat Istiadat Melayu Negeri Kelantan (‘MAIK’) as
amicus curiae to the effect that it suggests that in petitions such as this,
filed pursuant to Articles 128(1), 4(3) and 4(4), this Court can only issue a
declaration of “invalidity” without the attendant phrase that the impugned
law is “void”. This argument must be rejected for it fails to understand that
as explained in Wong Shee Kai, ‘incompetency challenges’ are a specific
category of ‘inconsistency challenges’. ‘Incompetency challenges’ in
addition to Articles 128(1), 4(3) and 4(4) are also covered by Article 4(1).
As such, where a law is invalid on the ground that the relevant Legislature
had no power to make it, it would, by virtue of Article 4(1), be null and void.
And thus, in making a declaration of invalidity under Clauses (3) and (4)
of Article 4, the Court can and should also declare those laws void under
Article 4(1).

2R S/N JMEyxPjs1ECI5GRIZh02uQ
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[11] At the outset of the oral arguments, the petitioners withdrew their
challenge against sections 5 and 37(1)(a). Those two provisions are thus

no longer included in the Impugned Sections.
JUDICIAL INDEPENDENCE AND PUBLIC CONTROVERSY

[12] Before proceeding into the issues raised in this petition, we must
first note our observations that of late, certain decisions of the Judiciary
especially of this Court have been called into question on grounds other
Q than the reasons for those decisions. Our judgments are publicly
available and it would behove the public, including politicians, to read
them and ali persons are free to criticise or comment on our judgments on

legitimate and educated grounds.

[13] In fact, it has even been brought to our attention that an advocate
appearing before this Court, Yusfarizal Yusoff has made certain remarks
regarding this case and this Court’s prior decision in /ki Putra bin Mubarrak
v Kerajaan Negeri Selangor & Anor [2021] 2 MLJ 323 (‘lki Putra’) to the
effect these cases have or might adversely affect Isiam or Syariah Courts

O in this country. And while he has filed an affidavit responding to or refuting
these allegations in these proceedings, the fact remains that any
explanation, given the nature of the statements made, remains an
afterthought as the damage has been done. It oniy proves the adage that
one, especially a lawyer arguing the case in question, should think before
he speaks. We are not quick to say at this stage that he has committed
contempt of Court, we are merely saying he has given enough reason to
the Attorney General, as the guardian of public interest, to exercise his
discretion, to take the necessary course of action so that the matter can
be decided in the right forum.

ZEEEE S/N MEyxPjs1ECO5dfJZh02uQ
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[14] The record must be set straight. The present case, contrary to
erroneous and politically-fuelled suggestions, has absolutely nothing to do
with undermining the religion of Islam. The allegation that any decision of
this Court could destroy or even uphold Islamic law in this country is
therefore not even remotely close to what the present petition actually

entails.

[15] As was explained regarding the Federal Court’s exclusive original
jurisdiction earlier, the only issue in this case is whether the respondent,
via the LSK, was constitutionally empowered to make the Impugned
Sections. Put another way, the only issue in this case is, which is the
correct legislative body to enact the Impugned Sections: Parliament or the
respondent through the LSK? The petition has nothing to do with the

substantive principles of Islamic law or its position in this country.
PRELIMINARY ISSUES

Locus Standi

[16] Before we consider the merits of the petition, we will deal with

several preliminary objections raised by the respondent.

[17] The first objection is contained in Enclosure 68, an application
seeking to move this Court to hold that leave in this case was granted

erroneously.

[18] Legally speaking, the respondent is allowed to file such an
application having regard to Wong Shee Kai. Simply put, if we agree with

the respondent that leave was improperly granted by the single Federal
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Court Judge, then this petition will have no basis. As a result, we would

have to strike out this petition on a technicality.

[19] The premise of the respondent’s first preliminary objection is that
the petitioners have no locus standi to file this petition or that in any event,
the present petition is academic or abstract. The respondent contends
that the petitioners are busybodies who have no basis to initiate this case
in that the petitioners are not even adversely affected by any of the
Impugned Sections. In addition, there is no real dispute or controversy

@ between them and the respondent.

[20] In response, the petitioners suggest that they either do, or intend
later on in life, to reside in Kelantan. The petitioners suggest that they
have properties in Kelantan and do have some semblance of a life there.
They are therefore residents of Kelantan and Enactment 2019 is a law
that can be used against them. Their argument suggests, at its core, that
the Impugned Sections exist as law, and can be enforced against them.

They therefore maintain that they have a basis to challenge the Impugned

Sections.

[21] 1t is our view that the petitioners do have locus standi to maintain

the present petition which is neither academic nor abstract. Our reasons

are as follows.

[22] Locus standi refers to the standing or right of the person to sue. The
most recent decision by this Court on this issue is that in Datuk Bandar
Kuala Lumpur v Perbadanan Pengurusan Trellises & Ors and other
appeals [2023] 3 MLJ 829 (‘Taman Rimba’). In that case, the Court
endorsed the minority judgment of Eusoffe Abdoolcader SCJ in

SEAEE /N MEyxPjs1ECO50£JZh02uQ
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Government of Malaysia v Lim Kit Siang [1988] 2 MLJ 12 (‘Lim Kit Siang’).
Summarising the analysis therein, locus standi ought to be relaxed as
much as possible to allow any public-spirited person to file a public law

suit provided that he has some interest in the matter.

[23] Taman Rimba is an apt example of administrative judicial review.
There, the decision of certain public bodies was challenged on the basis
of statutes and regulations relating to town and country planning. The
present case is a constitutional judicial review wherein the Federal Court

is obligated to decide the constitutionality of the Impugned Sections.

[24] In a case such as the present one involving constitutional judicial
review, we opine that locus standi must be adjudged on principles even
broader than the ones already applicable in Taman Rimba. The starting
point for this is the words in Article 4(1), as follows:

“Supreme law of the Federation

4, (1)  This Constitution is the supreme law of the Federation and any
law passed after Merdeka Day which is inconsistent with this Constitution shall,

to the extent of the inconsistency, be void.”.

[25] The keywords are ‘passed after Merdeka Day'. Any challenge
brought under Article 4(1) must have been so brought on the premise of
that law having been ‘passed after Merdeka Day’. Thus, the fact that a
law exists by virtue of it having been passed is a factual situation in which
the law can be challenged. For if that law is inconsistent with the FC upon
its passing, Article 4(1) dictates that the said law is invalid. In light of the

presumption of constitutionality, until and unless that law is challenged
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and struck down in the appropriate forum, then the law must continuously

be presumed valid.

[26] Giving the respondent's proposition its deepest possible
consideration, what they suggest is that if a law has been passed either
by Parliament or the State Legislatures, and it is constitutionally invalid,
then going by the rules of locus standi the Courts must pause on deciding
the validity of that law until in effect the “correct person” shows up before
the Courts to challenge that law. This proposition is not supported by the
language of Article 4(1) because nowhere is it suggested in Article 4(1)
that the Courts should now filter the litigants that come before them
seeking to challenge the constitutional validity of legal provisions for the

reason that the question of validity comes second to the personality before
the Court.

[27] In our view, the following passage in the judgment of Abdoolcader
SCJ in Public Prosecutor v Dato’ Yap Peng [1987] 2 MLJ 311 (‘'Yap
Peng’), is instructive (at page 319):

O “ The power of the Public Prosecutor under section 418A is uncanalized,
unconfined and vagrant. The Deputy however assures us that this power will
only be exercised reasonably... Sankey J., however, had no difficulty in holding
the Executive action illegal, and he pointed out (at page 791) that the Crown's
argument that the Executive could be trusted begs the question, for the court
could concern itself only with the bare issue of the possession of the claimed

power, and not whether it would be reasonably exercised.”.

[28] The above passage, if read within its larger context, suggests that
the very existence of a legal power is enough of a reason for question
quite apart from the question on the manner in which it was exercised.

SRR 5/N JMEyxPjs1ECO5dfIZho2uQ
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Taman Rimba has extended and clarified the scope of locus standi in
relation to the manner in which administrative power was exercised. This
is typical in a statutory judicial review because the question of the manner
of exercise of power will, tc some extent, depend upon against whom it is
exercised. Even in that situation, Taman Rimba has watered down the
test of locus standi in the manner suggested by this Court in the judgment.
What more in this case where we are dealing with constitutional judicial

review.

[29] We therefore take the view that the fact that legislation has been
passed creates a factual circumstance in which it can be challenged.
Article 4(1), which forms the substantive constitutional basis for all
constitutional judicial review cases, does not discriminate between the
circumstances and situations in which such challenges can be brought or
the categories of persons that can bring them, apart from differentiating
between the nature and procedure for those proceedings i.e. between

‘iIncompetency’ and ‘inconsistency’ challenges.

[30] As explained in Wong Shee Kai, ‘incompetency challenges’ are a
specific kind of ‘inconsistency challenge’ which in addition to being
governed by Article 4(1), are also governed by Article 4(3) and 4(4). There
is nothing expressed or implied within Article 4(3) and 4(4) to suggest that
anyone who seeks to challenge the constitutionality of a legal provision
must first prove his or her reasons per se for bringing the challenge (apart
from having to advance arguments on why the provisions they challenge

are invalid on grounds stated in Article 4(3)).

[31] All citizens (and in some cases all persons) are entitled to rely on

the FC for protection and to approach the Federal Court for competency

ERA S/N JMEyxPjs1EC95dfJZh02uQ
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challenge under Articles 4(4) and 128 of the Federal Constitution. The
passing of a law (whether Federal or State) is a legislative act or conduct
which always remain subject to judicial scrutiny in line with the principie of
separation of powers. We find no constitutional basis to limit the types of
people or category of persons who can at the very minimum, challenge
the existence of the law as a separate constitutional cause of action in
addition to cases where a person affected by the exercise of such powers

against them can also challenge the validity of that same law.

Q [32] We therefore dismiss Enclosure 68 as did the single Federal Court

Judge who heard the same locus standi arguments when granting leave

to file the present petition.
Failure to Name the Correct Parties

[33] Another preliminary objection taken by the respondent is that the
petitioners have failed to name the correct party or that they have named
a party who has no nexus to this petition. The respondent claims that this
procedural infirmity is fatal meaning that the petition should and can be

O dealt with on this ground alone.

[34] The sole respondent in this suit is the Government of the State of
Kelantan. The respondent submits that the petitioners should have
instead named the LSK or the Jabatan Hal Ehwal Agama Islam Kelantan
(‘(JAHEAIK"). This is because, in their submission, these executive bodies
are responsible for the enforcement of the Impugned Sections as they are
concerned with the execution of the law and are able to defend it while the
respondent has no such jurisdiction to do the same. They further submit
that the LSK and the respondent are separate legal entities.

PRAEE S/N MEyxPjs1EC5dfJZh02uQ
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[35] In reply, the petitioners submit that this issue of suing the correct
party was raised at the leave stage. [tis their position that the respondent,
though having raised that issue then, appeared to have abandoned the
issue at the hearing of the leave application. As such, they submit that
the respondent appeared to have acknowledged that it is the correct party

to be sued alone in this matter.

[36] Whatever the position taken by the parties in this case, we are of
the view that whether or not the respondent is the correct party is an issue
of law and it should therefore be addressed even if it was raised and

abandoned earlier.

[37] As a matter of law, the respondent’s position is that there is nothing
in the Constitution of the State of Kelantan ('Kelantan State Constitution’)
to define'what the Government of the State of Kelantan means. The
respondent however referred us to the provisions on the State Executive

Council and other provisions on executive power.

[38] With respect, we are unable to agree with the respondent’s
submission. The fact remains that this is a petition seeking a declaration
in terms of Article 4(3) and (4) namely that the LSK had no power to make
the Impugned Sections. As such, the provisions of the FC should apply
before any other provisions including the Kelantan State Constitution. In
this regard, Article 160(2) defines “Executive Council” as follows:

“Exacutive Council® means the Cabinet or other body, however called, which
in the Government of a State corresponds, whether or not the members of it
are Ministers, to the Cabinet of Ministers in the Government of the Federation

(and in particular includes the Supreme Council in Sarawak);”.

A2 S/N JMEyxPjs1ECI5dfIZh02uQ
s **Note : Serial number will be used to verify the originality Jfahis document via eFILING portai

82



BKA-2-05/2022(D)

[39] While there is no express definition of “Government of a State” in
the FC, Article 162 and numerous other Articles refer to the phrase
“Government of a State” or “State Government” interchangeably. In
addition, the definition above clarifies that the Executive Council of the

~ State (howsoever calied) comprises a part of that State. The Government

of a State is, in this sense, regarded by the FC as a separate entity such

that “in the Government of a State”, the Executive Council is a part.

[40] The impugned act in this case relates to the power to make the
Impugned Sections and not the enforcement of the law. In other words,
in petitions such as this, the Federal Court is concerned with whether the

law was enacted within the powers conferred unto the relevant State

Legislature and not so much on how it is enforced.

[41] Viewed in this way, Article 4(3) and 4(4) warrant closer attention and

they state as follows:

“3) The validity of any law made by Parliament or the Legislature of
any State shall not be questioned on the ground that it makes provision
with respect to any matter with respect to whibh Parliament or, as the
case may be, the Legislature of the State has no power to make laws,
except in proceedings for a declaration that the law is invalid on that

ground or —

(@) if the law was made by Parliament, in proceedings

between the Federation and one or more States:;

(b) if the law was made by the Legislature of a State, in

proceedings between the Federation and that State.
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(4)  Proceedings for a declaration that a law is invalid on the
ground mentioned in Clause (3) (not being proceedings falling within
paragraph (a) or (b) of the Clause) shall not be commenced without the
leave of a judge of the Federal Court; and the Federation shall be entitled
to be a party to any such proceedings, and so shall any State that would
or might be a party to proceedings brought for the same purpose under
paragraph (a) or (b) of the Clause.”.

[42] Paragraph 4(3)(b) in particular says that if the law is made by the
State Legislature and it is challenged on the grounds that the State
Legislature had no power to make it, and the party making such a
challenge is the Federation, then the proceedings in that case would have
to be between the Federation and the State in question. And thus, if the
petitioner in this case was the Federation, the present respondent, being
the Government of the State of Kelantan would be the correct respondent

as representing the State of Kelantan.

[43] Article 4(4) then deals with a situation where the potential petitioner
is someone other than the Federation or any of the State Legislatures. In
relation to such a petitioner, Article 4(4) says that in such proceedings, the
Federation shall be entitled to be a party to the proceedings as would or
might be any State that is so concerned. Interpreting it in this way, where
the petitioner is someone other than the Federation or a State, Article 4(4)
does contemplate that the respondent can be someone other than the

State where the declaration sought is against a State-legislated provision.

[44] Considered as a whole, had the petitioner been the Federation, the
FC contemplates that suing the State concerned would not only have
been sufficient but actually a mandatory act of compliance with Article
4(3). In the case of a party that is neither the Federation nor the State,
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even in such a case, the FC in Article 4(4) recognises that the State shall
be entitled to be a party. And thus, considering Article 4(4) in light of
paragraphs (a) and (b) of Article 4(3), the Government of the State in
question is a proper party o a petition where a declaration to the effect of

the present petition is sought.

[45] We are therefore of the view that it defies any logical interpretation
of Article 4(3) and 4(4) to assert that the Government of a State is not
capable at all of being named as a party to petitions such as this.

[46] In other words, since Article 4(3)(a) and (b) mandatorily require the
State (and this logically means the Government of that State) to be a party
and in all other cases mentioned in Article 4(4) the States are entitled to
be a party, it means that irrespective of any other executive bodies falling
within the Federation or that State’s jurisdiction, the Government of that

State is a property party to be sued.

[47] Following from the above reasoning, the only question remaining is
whether the Government of that State can be named as the sole
O respondent in a petition where leave is granted under Article 4(4). In our

view, that can be so.

[48] While for prudence and completeness the Legislature of that State
should be made a party to the proceedings, the fact that they are not is
not fatal to the petition. At the very minimum, it is sufficient if the
Government of the State is named as respondent. After all, any executive
bodies in the State and any legislative bodies of that State including its
State Legislature are organs of the Government of the State in question.
With these bodies at its disposal, the State is therefore in a position to
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xaemen “*Note : Serial number will be used to verify the originality Jfffhis document via eFILING portal




BKA-2-05/2022(D)

defend the validity of the law or laws challenged on the grounds that its

Legislature had no power to make it.

[49] We therefore hold that naming only the respondent in the present
case is sufficient to sustain this petition. This preliminary objection is

accordingly also dismissed.
Purported Expert Evidence

[50] There is a final preliminary issue. Counsel for the petitioners has
. referred us to Enclosures 41, 42 and 43 that have been filed in Court by
the respondent. These Enclosures purport to be expert opinions on behalf
of the respondent on the constitutional interpretation of the Impugned
Sections. Enclosures 42 and 43 in particular, also alluded to: (i) ‘precepts
of Islam’ encompass agidah, syariah and akhlak; and (ii) ‘precepts of

[slam’ are derived from the Quran and Sunnah.

[51] This issue of expert evidence has been beyond clarified and dealt
with in /ki Putra. In summary, the only party entitled to interpret the FC is
the Courts and no other party is allowed to expound a legal opinion on
how those provisions can be interpreted as a matter of law. Parties are
entitled to canvass their rivalling opinions in the form of legal submissions
which can be decided by this Court but providing “expert” evidence on the
interpretation to be afforded is not an accepted method of constitutional
interpretétion. In any event, the Islamic principles of agidah, syariah or
akhlak are not matters for our consideration. What falls for our
consideration is whether the respondent/LSK has exceeded its legislative
powers. Enclosures 41, 42 and 43 are hereby expunged and have no

bearing on the outcome of this case.
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ANALYSIS/DECISION
Item 1 of the State List and The Doctrine of Pith and Substance

[52] We now come to the main point of this petition — the constitutional
validity of the Impugned Sections. Before we proceed to consider the
arguments, we must note again that the petitioners have withdrawn their
challenge against sections 5 and 37(1)(a). This is because according to
counsel for the petitioner, the petitioners concede that they are
Q constitutional. Thus, for clarity, we accept the withdrawal of their challenge
against the said sections 5 and 37(1)(a) and in light of this withdrawal and
the doctrine of presumption of constitutionality, sections 5 and 37(1)(a)

continue to be presumed constitutional.

[53] In respect of the Impugned Sections, in the course of his oral
argument, counsel for the petitioners alluded to a table in his written
submission wherein among other things, comparisons are made between
Enactment 2019 on the one side, and federal law on the other side dealing
with the same subject matter. On this basis, part of the petitioners’
O submission is that because there is a federal law in existence on that
subject matter, the States are incompetent to enact laws on the same

subject-matter as the corresponding federal law.

[54] In their defence of the vaiidity of the Impugned Sections, the
respondent maintains that the petitioners have failed to establish how the
Impugned Sections are in pari materia to any of their possible federal
equivalents. In fact, the respondent argues that the Impugned Sections

are different from any federal counterpart.
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[55] This line of argument by the petitioners and the respondent was
expressly explained and rejected in /ki Putra. And so, we find the need to
remind all counsel that as officers of the Court, whose duties are foremost
to the Court, ignoring propositions from recent cases that they cite or even
citing older cases that have been overruled is not a practice befitting of

the legal profession.

[56] The relevant portion of ltem 1 of the State List, in granting the States

power to legislate on Syariah law, stipulates thus:

“1. Except with respect to the Federal Territories of Kuala Lumpur, Labuan
and Putrajaya, ... creation and punishment of offences by persons professing
the religion of Islam against precepts of that religion, except in regard to matters

included in the Federal List; ...”.

[57] In direct response to the incorrect way of interpreting ltem 1 based
on a prior decision of this Court in Sufaiman bin Takrib v Kerajaan Negeri
Terengganu (Kerajaan Malaysia, intervener) and other applications [2009)]
6 MLJ 354 (‘Sulaiman Takrib’), this Court said the following in /ki Putra:

“[51] With respect, we are unable to agree with His Lordship’s observations
as regards his categorisation of which legislature (Federal or State) is
empowered to make law within the context of item 1 of the State List. The words
employed by item 1 since Merdeka Day has always been ‘except in regard to
matters included in the Federal List. The words are not: ‘except in regard to
matters included in the Federal Law’. There is a critical distinction between the
two categorisations and His Lordship appears to favour the latter approach over
the former. Analysing the constitutional validity of state-legislated law on the
basis of whether the same subject matter has already been included in the
Federal Law, again would render the words ‘Federal List’ in the preclusion

clause to item 1 nugatory.
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[52] Hence, we are of the view that it is untenable to take the position that the
power of the State Legislature to make laws by virtue of the preclusion clause
is limited to the federal laws that Parliament has not aiready enacted. It remains
to be tested in every given case where the validity of a state law is questioned,
for the courts to first ascertain whether a law in question is within the jurisdiction
of Parliament to enact and not necessarily whether there is already a federal
law in existence such that the state-promulgated law is displaced. Uitimately,
as cautioned by this court in Sufaiman Takrib, the distinction would have to be

drawn on a case by case basis.”.

. [58] The above clarifies and belies the simplistic approach of comparing

Q federal law with State law and concluding that the basis for a State to

make law can be nullified or justified on the existence or absence of a

federal law (as the case may be). To reiterate, the words employed in

Item 1 are ‘except in regard to matters included in the Federal List and

not ‘except in regard to matters included in Federal Law’. As such, any
argument that takes the approach in Sulaiman Takrib is rejected.

[59] In Iki Putra, this Court conveniently referred to this phrase ‘except in
regard to matters included in the Federal List as the preclusion clause to

O Item 1 of the State List. Construing the preclusion clause in its proper
sense, it would stand to reason that, except in the Federal Territories,
Parliament too cannot base its jurisdiction to make laws within the purview
of ltem 1 of the State List simply because the States have yet to enact the
applicable law. This view was aiso clearly articulated by Mochamed Azmi
SCJ, who in dealing with the constitutionality of section 298A of the Penal
Code in Mamat bin Daud & Ors v Government of Malaysia [1988] 1 MLJ
119 ("Mamat bin Daud"”), said at page 125:
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“ The fact that the Administration of Muslim Law Enactment of the states has
yet to provide specifically for punishment against such acts cannot, in the
absence of express provision in the Constitution, confer Parliament with the
power to legislate over such religious matters, and that is why the Muslim
Courts (Criminal Jurisdiction) Act 1975 has been enacted to confer on state

religious courts jurisdiction over offences against precepts of the religion.”.
[60] Earlier at page 123, his Lordship said:

“In determining whether section 298A, in pith and substance, fails within the
class of subject matter of “religion” or “public order”, it is the substance and not
the form or outward appearance of the impugned legislation which must be
considered. The impugned statute may even declare itself as dealing with
religion, but if on investigation as a whole, it is in fact not so, the court must so

declare.”.

[61] We endorse the approach advocated in Mamat bin Daud as the
correct one and it is in relation to the doctrine of pith and substance. ltis
not the outward appearance of the law in question and the words it uses
that matter, rather the law must be examined as a whole to ascertain
whether it deals, in pith and substance, with a subject-matter upon which
the body making it has the power to enact in accordance with the
Legislative Lists. This is the second part of the petitioners’ approach and
this is the only approach that we will consider, not the earlier approach of
merely determining whether there is in existence federal laws against
which the State law can be compared and deemed beyond the scope of

legislative jurisdiction.

[62] And thus, except for matters that fall within the Concurrent List,
when the two Lists (Federal and State) are understood and applied

correctly, both Parliament and the State Legislatures cannot then
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ordinarily legislate on matters that fall within the purview of the other. This
is an important feature of our FC because we are a federation of States
all of whom, between themselves and the Federation, have been allowed

their own respective fields of power of legislation.

[63] Infact, it is our view that in light of the most recent pronouncements
by this Court especially in /ki Putra and SIS Forum (M) v Kerajaan Negeri
Selangor (Majlis Agama Islam Selangor, intervener) [2022] 2 MLJ 356
(‘SIS Forum’) which followed settled reasoning in earlier cases such as
@ Mamat bin Daud, the law on this subject is very clear. In other words, the
present case requires only a direct application of the law to determine the
outcome, premised only on the facts. And for the record, we are not at all
persuaded by the respondent’'s and Yusfarizal Yusof's submissions that

Iki Putra was wrongly decided.
Principles of Federalism in Malaysia

[64] As we see it, cases such as the present petition arise because of

two misapprehensions which relate to the understanding of ‘criminal law’.

O

[65] The first misapprehension that arises is that the States can enact
any law, even if that law deals with criminal law, if there is no federal law
dealing with that issue. This misapprehension is also manifest when it is
assumed that even if there is a federal law on that subject-matter, the
States can still enact State criminal law if that criminal law is worded
differently or achieves the same outcome as the federal legislation but by

different means.
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[66] The second misapprehension that arises is that the States can enact
any law so long as that law deals with the precepts of Islam. This ties in
with the first misunderstanding that even if there is a federal law on that
subject, as long as the State law deals with the same issue from an Islamic
perspective and from the lens of Islamic precepts, then the said impugned

law is validly enacted in accordance with ltem 1 of the State List.

[67] There is a method to our FC and this method is borne out of history.
To get a fuller understanding of history, we agree with and endorse the
judgment of the Court of Appeal in Ketua Pegawai Penguatkuasa Agama
& Ors v Magsood Ahmad & Ors and another appeal [2021] 1 MLJ 120
(‘Magsood Ahmad’).

[68] In summary, prior to the British occupation of this land, Malaya,
Sabah and Sarawak had their own legal systems. Prior to 1957, there
was a huge clarion call for independence from the British. As a result,
parties from various divides discussed the creation of the Federal

Constitution.

[69] The British legal system is different from ours in many ways but the
biggest and most fundamental difference is that in Britain, Parliament is
supreme. This means that Parliament is the ultimate constitutional
authority and its Parliament may make any laws that can change even the
constitutional basis of the United Kingdom (‘UK’). The same is not true

here as here, we have a written constitution.

[70] Our FC forms the basis of the existence of all three arms of our
Federal Government and all the State Governments. There are portions

within it which govern Malaysian territory, the Yang Di-Pertuan Agong, the
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Executive, the Legislatures (federal and State), the Judiciary, various

important public commissions, fundamental rights, citizenship and so on.

[71] Inrelation to the States and their governments, the Eighth Schedule
caters for a template State Constitution. And thus, minimally, the
Constitution of every State in our Federation must contain the provisions
as set out in the Eighth Schedule. Given the strong federalist nature of
our FC, the States cannot legislate their own written constitutions as they
please. In fact, by virtue of Article 71(4), if it appears to Parliament that in
C/ any State any provision of the FC or of the State Constitution is being
disregarded, Parliament may by law make provision for securing

compliance with those provisions.

[72] We then also have the Ninth Schedule which creates three different
legislative fields. The first is the Federal List which provides for the
general fields upon which Parliament can legislate. The second is the
State List which stipulates what fields of laws within which the State
Legislatures can enact State laws. And finally, we have the Concurrent
List which sets out joint areas upon which Parliament and the State
O Legislature can both make laws. Sabah and Sarawak also have additional

supplements to the State List.

[73] As clarified by Azahar Mohamed CJM in ki Putra, the FC was
formulated with a central bias meaning that the primary powers of
legislation are to be accorded to Parliament with certain other limited
powers to the States. This fact is apparent not only in the structure of our
FC, but is also clarified by the Reid Commission, which is the Commission

principally responsible for the creation of our FC.
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[74] In particular, in the Reid Commission Report (‘RCR’), the Reid

Commission noted that a part of its terms of reference included as follows:

*3.  The members of the Commission were appointed in the name of Her
Majesty the Queen and Their Highnesses the Rulers with terms of reference as

follows:

To make recommendations for a federal form of constitution for the
whole country as a single, self-governing unit within the Commonwealth based
on Parliamentary democracy with a bicameral legislature, which would include

provision for:

(i the establishment of a strong central government with

the States and Settlements enjoying a measure of

autonomy (the question of the residual legislative power

to be examined by, and to be the subject of
recommendations by the Commission} and with machinery
for consultation between the central Government and the
States and Settlements on certain financial matters to be

specified in the Constitution;...”.

[75] In commenting on the creation of a strong federal government with
a defined set of matters that it can legislate coupled with a list for
autonomous State'Governments, the Reid Commission observed as
follows in the RCR:

“g2. We have already explained the way in which powers are now divided
between the Federation and the States and we have noted some of the
difficulties which have arisen from this division (Chap. Il). We think that it would

be impracticable to continue the present system in so far as, with regard to
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many matters, it confers legislative power on the Federation and executive
power on the States. If Malaya is to be a democratic country the Government
of each State must be controlled by its elected Legislative Assembly, and we
must envisage the possibility that from time to time the party in power in one or
more of the States may differ in outlook and policy from the party in power in

the Federation...

But, before proceeding to deal with specific subjects, we wish to emphasise
that with regard to any which are in the Federal List not only should the Federal
Parliament have the sole power to legislate but the Federal Government should
also have the ultimate responsibility for determining policy and controlling
administration. And similarly, with regard to any subject in the State List, in
general the State Legislature should have the exclusive power to legisiate and
the State Government should have the exclusive responsibility for determining
policy and controlling administration. We say that “in general” the State
Legislative Assembly and the State Government should have these
powers and responsibilities because we think it necessary to recommend
that in certain particular circumstances which we shall explain later the

Federation should have overriding powers.”.
[Emphasis added]

[76] Again, the above historical document clarifies that there is a clear
demarcation of powers between the Federation and the States. There is
no overlap and the primary powers of legislation were given to the
Federation including the powers to legislate generally on civil and criminal

law, and procedure.

[77] The drafters did keep in mind the possibility of reserve powers as is

apparent with the inclusion of Article 77 which states as follows:
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“Residual power of legislation

77. The Legistature of a State shall have power to make laws with respect
to any matter not enumerated in any of the Lists set out in the Ninth Schedule,

not being a matter in respect of which Parliament has power to make laws.”.

[78] Yet, in commenting on the initial draft version of Article 77, the Reid
Commission noted that because the division of legislative powers
between the Federation and the States was so clear and distinct, any
cause for the States to legislate on residual powers might never actually
arise. This is what they said, and we think it strongly proves the point on
the general federalist nature of the Malaysian system of government, as

per the following obsérvation in the RCR:

“424. Our terms of reference contain the following passage: “The question of
residual legislative power to be examined by and to be the subject of
recommendations by the Commission.” The present position is that the Rulers
have agreed to specific powers being exercised by the Federation under the
Federation Agreement of 1948 but that any residual powers that may exist have
been retained by the States. We see no advantage in altering the position and
we recommend (Art. 73) that it should continue. The situation of the residual
powers makes no difference to the construction of any of the specific powers in
the Federal List: for example the defence power is just as wide under our
recommendation as it would be if the residual powers were transferred to the
Federation. Moreover it is unlikely that the residual power will ever come into
operation because the Legislative Lists, read in the light of the clauses in Article
68, appear to us to cover every foreseeable matter on which there might be
legislation. The only real effect of leaving the residual power with the States is
that if some unforeseen matter arises which is so peculiar that it cannot be
brought within any of the items mentioned in any of the Legislative Lists, then

that matter is within the State powers.”.
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[79] And so, that deals with the first aspect of the misapprehension on
the powers to legislate. Both Parliament and the State Legislatures are
confined to their respective Legislative Lists and ordinarily, they can only
make laws within their own respective Legislative Lists subject to certain
exceptions that are neither applicable nor relevant to the present petition.

[80] This leads us to the second misapprehension which is to wit, that
the States can enact any law so long as that law was enacted in

accordance with the precepts of Islam.

[81] On this misapprehension, we note as an adjunct to the clear
Federal-State legislative divisions, our historical documents that led to the
FC (as does the FC itself), indicate that matters relating to Islamic law
would be conferred and confined to the States except in the Federal
Territories. As such, not only were the States accorded a limited power
to legislate by what is confined to the State List, the inclusion of Islamic
law and personal law into the State List was done historically with the clear
intention of limiting the kinds of laws that the States can enact on that

subject matter.

[82] The further addition to the preclusion clause to Item 1 of the State
List was to ensure that the powers of the States cannot extend to the point
of legislating on matters included in the Federal List. The fact that ‘criminal
law’ is generally mentioned in item 4 of the Federal List means that the
primary powers of legislation were intended to be solely reposed in
Parliament leaving only certain limited powers of legislation to the States
in ltem 1 of the State List including legislation dealing with the creation

and punishment of offences against the precepts of Islam.
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[83] Thus, inasmuch as the official religion of Malaysia is Islam, the
application of Islamic law is itself limited to what is provided for mostly in
the State List and with some exceptions in the Federal List. In this regard,
we find it necessary to refer to the historical analysis undertaken by the
former Supreme Court in Che Omar bin Che Soh v Public Prosecutor
[1988] 2 MLJ 55 (‘Che Omar’). In particular, this is what Salleh Abas LP

(speaking for the unanimous Supreme Court), said at page 56:

“ .. When the British came, however, through a series of treaties with the
sultans beginning with the Treaty of Pangkor and through the so-called British
advice, the religion of islam became separated into two separate aspects, viz.
the public aspect and the private aspect. The development of the public aspect
of Islam had left the religion as a mere adjunct to the ruler's power and
sovereignty. The ruler ceased to be regarded as God’s vicegerent on earth but
regarded .as a sovereign within his territory. The concept of sovereignty
ascribed to humans is alien to Islamic religion because in Islam, sovereignty
belongs to God alone. By ascribing sovereignty to the ruler, i.e. to a human, the
divine source of legal validity is severed and thus the British turned the system
into a secular institution. Thus all laws including administration of Islamic laws

had to receive this validity through a secular fiat.”.

[84] His Lordship explains how with the arrival of the British, our general
legal system started to lean more towards secularity. The Islamic aspects
of it became more confined to private law. On the same page, the

Supreme Court continued to observe as follows:

“... [T]he establishment of the Federated Malay States in 1895, with the
subsequent establishment of the Council of States and other constitutional
developments, further resulted in the weakening of the ruler's plenary power io
such an extent that Islam in its public aspect had become nothing more than a

mere appendix to the ruler's sovereignty. Because of this, only laws relating to
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family and inheritance were left to be administered and even this was not
considered by the court to have territorial application binding all persons
irrespective of religion and race living in the state. The law was only applicable
to Muslims as their personal law. Thus, it can be seen that during the British
colonial period, through their system of indirect rule and establishment of
secular institutions, Islamic law was rendered isolated in a narrow confinement
of the law of marriage, divorce, and inheritance only. (See M.B. Hooker, Islamic
Law in South-east Asia, 1984.)"

[85] And at pages 56-57, the Supreme Court concluded:

“In our view, it is in this sense of dichotomy that the framers of the Constitution
understood the meaning of the word “Islam” in the context of Article 3. If it had
been otherwise, there would have been another provision in the Constitution
which would have the effect that any law contrary to the injunction of Islam will
be void. Far from making such provision, Article 162, on the other hand,
purposely preserves the continuity of secular law prior to the Constitution,

unless such law is contrary to the latter.

We thank counsel for the efforts in making researches into the subject, which
O enabled them to put the submissions before us. We are particularly impressed
in view of the fact they were not Muslims. However, we have to set aside our
personal feelings because the law in this country is still what it is today,
secular law, where morality not accepted by the law is not enjoying the
status of law. Perhaps that argument should be addressed at other forums or
at seminars and, perhaps, to politicians and Parliament. Until the law and the

system is changed, we have no choice but to proceed as we are doing today.”.

[86] Clauses (1) and (4) of Article 3 provide thus:
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“Religion of the Federation

3. (1)  lIslam is the religion of the Federation; but other religions may be

practised in peace and harmony in any part of the Federation.

(4)  Nothing in this Article derogates from any other provision of this

Constitution.”.

[87] What we can explain from the foregoing is this. The general legal
system in Malaysia leans more towards secularity without being purely O
secular. What this means is that the source of our law is not purely from
divine or Islamic law and the reason why we are not a purely secular State
is because limited allowance has been made in the FC for the legislation
and application of Islamic law. In this sense, we are a unique nation with
a mixed or dual secular and Islamic law legal systems that are meant to

operate independently of each other.

[88] In the past, the Superior Civil Courts had delved into matters
involving purely Islamic law such as the case of Myriam v Mohamed Ariff O
[1971] 1 MLJ 265. However, upon the introduction of Article 121(1A), that
division is now clear. The Superior Civil Courts cannot adjudicate on the
substance of Islamic issues just as the Syariah Courts cannot adjudicate

upon matters that are not contained within their jurisdiction.

[89] We postulate, from historical and academic references that Islamic
law was not made the overarching law of the land and the basis of the
Malaysian legal system because Malaysia is a multi-racial and multi-

religious society. And so, our general criminal law needed to be
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developed such that it could be applied equally to all persons regardless

of race or religion. This power was conferred unto Parliament generally

by virtue of ltem 4 of the Federal List which says, in relevant part to

criminal law:

“4, Civil and criminal law and procedure and the administration of justice,

including —

(@) constitution and organization of all courts other than Syariah
Courts;

(b) jurisdiction and powers of all such courts;

(e)  subject to paragraph (ii), the following:

(i)

contract; partnership, agency and other special contracts:
master and servant; inns and inn-keepers; actionable
wrongs; property and its transfer and hypothecation,
except land; bona vacantia; equity and trusts; marriage,
divorce and legitimacy, married women’s property and
status; interpretation of federal law; negotiable
instruments; statutory declarations; arbitration; mercantile
law; registration of businesses and business names; age
of majority; infants and minors; adoption; succession,
testate and intestate; probate and letters of administration:;
bankruptcy and insolvency; oaths and affirmations;
limitation; reciprocal enforcement of judgments and orders;

the law of evidence;

the matters mentioned in paragraph (i} do not include

Islamic personal law relating to marriage, divorce,
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guardianship, maintenance, adoption, legitimacy, family

law, gifts or succession, testate and intestate;

1)) official secrets; corrupt practices;

(h)  creation of offences in respect of any of the matters included in
the Federal List or dealt with by federal law; ...”.

[90] By contrast, and at the risk of repetition, ltem 1 of the State List

provides, in part relevant to this case:

“1. Except with respect to the Federal Territories of Kuala Lumpur, Labuan and
Putrajaya, Islamic law and personal and family law of persons professing the religion
of Islam, including... creation and punishment of offences by persons professing the
religion of [slam against precepts of that religion, except in regard to matters included

in the Federal List; ...".

[91] Having regard to the central bias in favour of the Federal Parliament Q
when it comes to criminal legislation, and when the two lists (Federal and
State) are read together, the intention behind Item 1 of the State List is
that it was intended to apply only to offences that are purely religious in
nature. In other words, offences that relate purely to the precepts of Istam
and nothing else. The following was also made amply clear by Azahar

Mohamed CJM in /ki Putra, as extensively quoted as follows:

“119] But there’s still one important constitutional question that remains,
and this requires clarification, as it was claimed by the second respondent that

if every offence is criminal law then no offence may be created by the State
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Legislature pursuant to item 1 of the State List, rendering the State Legislature's
power to legisiate redundant. At paras [106] and [107], | have expressed my
views that the State Legislature’s power to legislate on offences against the
precepts of Islam is limited. It is neither exclusive nor comprehensive and is
residual and not inherent. Does that render Item 1 of the State List completely

otiose and denuded of ail meaning?

[120] | do not agree with this contention. It cannot stand in law. According to
our concept of Federalism, the FC guarantees (as is clear from its terms) the
States with legislative power over offences and punishments against the
precepts of islam with the exception of matters included in the Federal List. That

Q itself refutes the contention of the second respondent.

[121] What is important then is to determine the parameter of the real nature
of the offence that is within the ambit of the phrase ‘offences and punishments
against the precepts of Islam except in regard to matters included in the Federal
List'. This raises the question of how to formulate a test to demarcate the
boundary that defines the extent of the legislative competence of the State
Legislatures over this matter. In the main, there are three distinct categories of
offences that shaped Syariah Criminal offences in Malaysia. These are:

(@) offences relating to agidah. For example wrongful worship,
C) deviating from Istamic belief or contrary to hukum syarak and
teaching false doctrines;

(b)  offences relating to sanctity of religion and its institution. For
example insulting the Qur'an and Hadith, religious teaching
without tauliah, failure to perform Jumaat prayers, disrespecting
the holy month of Ramadan and non-payment of zakat or fitrah;

and

(c) offences against morality. For example consuming intoxicating
drinks, sexual intercourse out of wedlock (zina) and close
proximity (khalwat).
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[122] As can be seen, these are offences in relation to Islamic religion
practiced in this couniry that must conform to the doctrine, tenets and practice
of the religion of Islam. In short, | refer to these offences as religious offences.
The list of offences enumerated at [121] above is undoubtedly not exhaustive,
and there may be other religious offences that possibly be validly enacted by
the State Legislatures that may emerge from the facts and circumstances of
each case. In my opinion, all these offences are purely religious in nature that
is directly concerned with religious matters or religious affairs. Any attempt to
regulate the right of persons professing the religion of Islam to a particular
belief, tenets, precepts and practices by way of creation of offences can only
be done by legislation passed by State Legislatures pursuant to ¢l 2 of art 74 of
the FC. As stated by Mohamed Azmi SCJ in Mamat bin Daud (at p 125) "... to O
create an offence for making an imputation concerning such subject matter is
well within the legislative competence of the State Legislatures and not that of
Parliament’. When the true test is applied, the inevitable conclusion is that these
religious offences have nothing to do with ‘criminal law'. | find it hard to think
that the religious offence is a law with respect to ‘Criminal law’ as envisaged by
the Federal List. As Hashim Yeop A Sani SCJ said in Mamat bin Daud (at p 27)
(citing Attorney-General for Ontario & Ors v Canada Temperance Federation &
Ors [1946) AC 193 and Canadian Federation of Agriculture v Attorney-General
for Quebec & Ors [1951] AC 179), '...The true test is always to see the real
subject matter of the legislation’. These are ta’zir offences punishable with
imprisonment and/or fine in accordance with Syariah Courts (Criminal O
Jurisdiction) Act 1965. Ta’zir, according to established Islamic law principle are
offences and punishment that are not divinely prescribed and therefore, are left
for the authority to formulate. Another point is that, these are religious offences
under the Syariah Court's jurisdiction and applicable only to persons professing
the religion of Islam and ought to be passed not by the Federal Parliament but
by the State Legislatures on the basis of the State List. Surely, in my opinion, a
legislation pertaining to such prohibited acts or omissions amounts 1o a
legislation upon Islamic religion, on which only states have legislative
competence. In its applicability to the religion of Islam, the religious offences
must be within the competence of the State Legislatures. It is.the states alone

=
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that can say what should be the religious offences, which are reserved

expressly for legislation by the State Legislatures.”.

[92] The other reason why the FC was drafted in this way is so that
Muslims would not be subject to different laws and legal systems for the
same offences when compared to non-Musiims for example on general
laws like rape, corruption, theft, robbery, etc. If the demarcation between
the Federal and State Lists is understood and applied correcitly, it will be
noticed that Muslims and non-Muslims are subject to the same general
set of criminal laws. However, because of the duality of our legal system,
C' Muslims are, in addition to the earlier-mentioned laws, also subject to
Islamic law and offences. In terms of personal law and adat, the Muslims
follow their own set of laws as opposed to non-Muslims who are bound by

laws passed by Parliament.

[93] It was in this context that in [59]-[60] of /ki Putra, this Court clarified
the limited scope of application of the judgment of this Court in Sukma
Darmawan Sasmitaat Madja v Ketua Pengarah Penjara, Malaysia & Anor
[1999] 2 MLJ 241 (‘Sukma Darmawan’). What we have alluded to earlier
O provides a full answer to the respondent’s proposition that State-legislated
‘criminal law’ offences which should be passed by Parliament can be
disguised as purported offences that deal with precepts of Islam, and that
such State-passed legislation can somehow co-exist with federally-

legislated criminal law on the same subject.

[94] It must be said again as it was said in /ki Putra that many criminal
law offences such as theft, robbery, rape and corruption wouid naturally
also encompass and are caught by the precepts of Islam. But, because

these offences fall within the general purview of criminal law, only
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Parliament has the power to enact such laws to the exclusion of the State
Legislatures. This is the general system dictated by our FC — specifically
the separation of legislative powers between the Federal Legislature

(Parliament) and the State Legislatures.

[95] When all these technicalities are appreciated properly, it will be
understood that the placement of Islamic law including the powers to
create and punish offences against the precepts of Islam (except with
regard to matters in the Federal List) in ltem 1 of the State List, was done
to preserve the sanctity of the religion of Islam. and to ensure its

continuous survival in our legal system. In addition, the inclusion of Article O
121(1A) was a celebrated act to preserve the substantive validity and

integrity of the Syariah Courts.

Interpretive Principles on ‘Precepts of Islam’, ‘Purely Religious

Offences’ and ‘Criminal Law’

Fundamental Principles

[96] Given the brief historical analysis above and the dichotomy between O
Federal and State powers of legislation, it comes as no surprise why there
is, sometimes, confusion in relation to how the Federal and State Lists
should be interpreted especially where it concerns the preclusion clause.
This confusion arises because of the complex and finely interwoven
language in which the Federal and State Lists are worded and a need to
to find a means to preserve and protect both Malaysia's secular and

Syariah dual legal systems.
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[97] The most confusing phrase in the entry: ‘creation and punishment
of offences by persons professing the religion of Islam against precepts of
that religion, except in regard to matters included in the Federal List
in ltem 1 of the State List is the emboldened portion, i.e. the ‘preclusion

clause’.

[98] Upon reading the first part of the phrase in the entry, one has to ask
the question: what are the precepts of Islam which is the phrase that exists
by virtue of the entry ‘by persons professing the religion of Islam against
C" precepts of that religion’? Without attempting to water down the meaning
] of the phrase, it is our view that ‘precepts of Islam’ constitutionally, refers
to one of two of its broad categories. Both these categories are applicable
in relation to the offences that the States can create and punish by virtue
of ltem 1 of the State List.

[99] The first broad category of ‘precepts of Islam’ in relation to offences
that can be created and punished under Item 1 of the State List is specific
and it includes, in our view, any matter included in the specific entries of
Item 1 of the State List or any other applicable provision of the FC
O including Article 11(4). For example, ltem 1 of the State List provides in
part the power of the States to enact laws with respect to ‘Isfamic law
relating to testate and intestate, betrothal, marriage, divorce, dower,
maintenance, adoption, legitimacy, guardianship, gifts, partitions and non-
charitable frusts... Since these laws are only applicable to persons
professing the religion of Islam and are enacted on the basis of them
complying with Islamic law, it can be said that such laws will encompass

the precepts of Islam.
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[100] And thus logically, if any offence is enacted by the States for the
creation and punishment of offences against the ‘precepts of Islam’ by
reference to any of the expressly stated entries in ltem 1 of the State List,
it cannot possibly fall within the Federal List. The preclusion clause

cannot therefore apply in such cases.

[101] That said, in our reading of Item 1 of the State List, the meaning of
‘precepts of Islam’ is not just confined to the entries included specifically
in [tem 1 of the State List or anywhere else in the FC which deals with the

exclusive power of the States to enact laws such as Article 11(4). O

[102] This is because the portion of Item 1 that deals with the creation and
punishment of offences does not say anything to the effect: ‘creation and
punishment of offences by persons professing the religion of Islam against

precepts of that religion as included herein ...". Instead, it specifically

mentions in effect, ‘precepts of Islam’ without expressly limiting the
meaning of that phrase specifically to the entries in ltem 1 of the State
List. As such, because the phrase adopted is larger in meaning than that
is already included and spelt out in ltem 1, it follows-that the meaning of
‘precepts of Islam’ though it includes the entries in Item 1 of the State List, Q

it is not expressly limited to the said Item 1 entries.

[103] The inclusion of the preclusion clause lends credence to the
interpretation that ‘precepts of Islam’ in Item 1 of the State List though it
includes State-legislated offences enacted by reference to ltem 1 of the
State List, is not only confined to those entries. This is because, following
the earlier stated logic, if any State-legislated offence was enacted by
reference to any entry in ltem 1 of the State List, it would then have been
within the State Legislature’s jurisdiction and there would have been no
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reason to include the preclusion clause if that is all was meant by ‘precepts

of Islam’.

[104] This brings us to the second broad category of ‘precepts of Islan’.
It is our view that the second broad category of the phrase ‘precepts of
Islam’ is its more open-ended definition of anything that can possibly be
an offence in religion of Islam and its laws that is not otherwise directly

referenced to any of the express entries in Iltem 1 of the State List.

O [105] Even though this is the second meaning of that phrase, and it is a
broad category, it is by no means an unbridled invitation to the States to
enact any criminal law they so wish. Following /ki Putra, this aspect of
‘precepts of Islam’ offences, considered in its proper context, can only
truly include (in the words of Azahar Mohamed CJM in [122] of Iki Putra)

offences that are ‘purely religious in nature’.

[106] What this means is that any law that is enacted by the States with a
view to creating or punishing offences against the precepts of Islam
whether in its first broad category or second broad category can, for

Q convenience, be called a ‘religious offence’.

[107] What then is a ‘purely religious offence’? Although the second
meaning of ‘precepts of Islam’ is open-ended, we would postulate that a
‘purely religious offence’ is an offence in the second broad category
(which is not included in the Federal List). Because this aspect of State
legislation deals with the creation and punishment of offences, the specific
aspect of the Federal List with which there runs a risk of being breached
is Item 4 of the Federal List which deals with Parliament’s power to make
‘criminal law'.
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[108] It does not therefore come as a surprise that in all the cases of this
kind, at least one party will call upon the Courts to provide a definitive
interpretation of ‘criminal law’ as employed in Item 4 of the Federal List.
In fact, Dato Malik Imtiaz who is not only counsel in this case but was also
counsel for the petitioner in /ki Putra, again seeks for us to adopt a
particular definition of ‘criminal law’ by applying cases in other

jurisdictions.

[109] We repeat here what was said in lki Pufra that we must reject these
unrelenting invitations to apply a definition, what more foreign definitions, O
to ‘criminal law’. As any person who can appreciate the gravity of these
kinds of cases should recognize, the phrase ‘criminal law’ is simply far too
broad and nebulous to be accorded a set definition in the context of our

FC that can stand the test of time.

[110] While we cannot define ‘criminal law’, we can state our observations
on the implications that arise from that phrase. As was the case just now
with how we derived two broad categories of the phrase ‘precepts of
Islam’, we similarly derive two broad categories of ‘criminatl law’ in [tem 4
of the Federal List. O

[111] The first broad category of ‘criminal law’ refers to the power of
Parliament to create and punish any offences with respect to any of the
entries included in the Federal List. As such, if the Federal List empowers
Parliament to make a law on any given subject matter, then the creation
of any offences or punishments in relation to that subject matter must be
deemed to be a part of ‘criminal law’. This is also made apparent by a
direct reading of ltem 4(h) of the Federal List which provides:
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‘4. Civil and criminal law and procedure and the administration of justice,

including —

(h)  creation of offences in respect of any of the matters included in
the Federal List or dealt with by federal law;...".

[112] But, just as is similarly the case with the use of the phrase ‘precepts
of Islam’ in ltem 1 of the State List, ltem 4 of the Federal List also does

not expressly confine ‘criminal law’ to only matters included in the Federal

O

List. What this means is that there is a whole entire second broad
category of criminal law that is incapable of a set definition either in
substance or by direct reference to the Federal List. For convenience, we
shall call this second broad category, which deals with all offences other

than by direct reference to the Federal List, as ‘general criminal law’.

[113] We are thus left with two legal phrases that are incapable of being
expressly defined. What they mean must be determined on a case-by-
case basis. We are here referring to the two indefinable phrases of ‘purely
Q religious offences’ that are on the one side, constituted within ‘precepts of
Islam’ in ltem 1 of the State List and on the other side, ‘general criminal

law’ that is constituted in ‘criminal law’ in ltem 4 of the Federal List.

[114] The inability to define them however poses a problem because it is
only when we understand the two concepts can we determine if the
preclusion clause applies or not. And thus, to alleviate these problems,
what we suggest is to draw out their general characteristics. This is done
by having regard to our earlier analysis that there is a central bias and that
Parliament holds the primary power to legislate on ‘criminal law’ to the
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exclusion of the States. Similarly, except in the Federal Territories, the
States enjoy the power to create and punish ‘purely religious offences’ to

the exclusion of Parliament.

[115] In this regard, because the limiting factor in Item 1 of the State List
is the preclusion clause, we think this would be a useful starting point in
particular in understanding the broad characteristics of ‘general criminal

law’.

[116] Given the structure of our FC that leans in favour of secularity, O
‘general criminal law’ includes any law that Parliament can enact to create |
or punish offences the nature of which can apply to any person in Malaysia
irrespective of their status, race or religion, and grounded upon the
general preservation of public order, health, safety, security, morality, etc.

These categories are not closed but what is common to them is the feature

that they are intended to apply to all persons or classes of persons equally,

and are not grounded on any notions of Islamic law.

[117] This then leaves us with ‘ourely religious offences’. In light of what
has been determined above, what constitutes a ‘purely religious offence’ O
requires a two-step approach. The first step is to determine whether the
State-legislated offence in question is, in the first place, a ‘religious
offence’. Taking heed from the reasoning of Azahar Mohamed CJM in /ki
Putra, and without closing any categories, the general characteristics of
what can constitute a ‘religious offence’ is one that might relate, among
other things, to (1) agidah; (2) sanctity of the Islamic religion and its

institution; or (3) one purely relating to morality in Islam.
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[118] The second and final step in that assessment requires the Court to
determine if the ‘religious offence’ is a ‘purely religious offence’. This is
where the balancing exercise is done by comparing that ‘religious offence’

to the general features of ‘general criminal law’.

[119] If the State-legisiated offence is one that can apply only to Muslims,
enacted only for purposes of Islamic law or religious reasons, and
confined only to the religion of Islam relating to (1) aqgidah; (2) sanctity of
the Islamic religion and its institution; or (3) one purely relating to morality

CW in Islam, then it is a ‘purely religious offence’ and is validly enacted by the
State.

[120] If however, the State-legislated offence in question is a ‘religious
offence’ but can, in pith and substance, be deemed as applying principles
of ‘general criminal law’ which relates to overall public order, safety,
health, security, morality, etc then it cannot be said to be a ‘purely réligious
offence’ and would be invalid by virtue of it having been caught by the

preclusion clause.

O [121] For convenience, we would summarise the principles alluded to

above, as follows:

(i)  First, determine whether the impugned section legislated by
the State Legislature is an offence against the ‘precepts of
Islam” which constitutionally refers to one of the two broad

categories.

(i)  The first broad category relates to any matter specifically
referenced in ltem 1 of the State List and to other relevant
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provisions in the FC. If the impugned section in pith and
substance can be referenced to any of ltem 1 or any other
relevant provisions in FC, and the law is applicable only to
persons professing the religion of Islam, then it is a religious
offence and the law is validly enacted by the State Legislature

as it clearly falls under the State List.

(i) The second broad category covers a purely religious offence
relating to (i) agidah; (i) sanctity of the Islamic religion or its

institutions: or (iii) one purely relating to morality in Islam. O

(iv) If the impugned section is in pith and substance a purely
religious offence, the court must test the impugned section
against the Federal List. If the impugned section in pith and
substance relates to a purely religious offence which could not
be referenced to the Federal List and it concerns only the
Muslims in this country, for example, someone claims that he
is a Prophet, then it is within the State Legislature’s power to

make it.

(v) If it is a purely religious offence, but in pith and substance it
falis under matters of criminal law in the Federal List or general
criminal law which involves an element of public order, safety,
health, security, morality, etc., of general application, then it
will be caught by the preclusion clause. Examples of these
offences are murder, theft, robbery, corruption which can be
considered offences against the precepts of Islam but in pith
and substance it falls under the criminal law of general
application to everyone in this country.
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[122] In applying the aforesaid principles, at all times the proposition
expounded by this Court in Gin Poh Holdings Sdn Bhd (in voluntary
liquidation) v The Government of the State of Penang & Ors [2018] 3 MLJ
417 must be kept in mind in that when construing entries in any of the
Lists (Federal, State or Concurrent), the widest possible or widest

conceivable interpretation must be taken.
Constitutionality of the Impugned Sections

Cf’ [123] With all the above principles in mind, we come now to the crux of
this petition — the constitutionality of the Impugned Sections. And we will
begin by quoting Suffian LP that “... Parliament and State Legislatures in
Malaysia is limited by the Constitution and they cannot make any law they please.”

(see Ah Thian v Government of Malaysia [1976] 2 MLJ 112).

[124] We shall deal with the Impugned Sections (except sections 5 and
37(1)(a) which have been withdrawn), in the following portion of this
judgment in accordance with the principles as summarised in paragraph
[121].

Section 11

[125] Section 11 states thus:

“11  Destroying or defiling place of worship

(1) Any person who destroys, damages or litters any place of worship
for Muslims or any of its equipments with intention to insult or degrade Islam

commits an offence and upon conviction shall be liable to a fine not exceeding
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three thousand ringgit or to imprisonment for a term not exceeding two years or
to both.

(2) Any person who destroys, damages or litters any place of worship for
non-Muslims which is recognized by the law or any of its equipments with
intention to insult or degrade the religion of the non-Muslims commits an
offence and upon conviction shall be liable to a fine not exceeding three
thousand ringgit or to imprisonment for a term not exceeding two years or to
both.

(3)  If the court has convicted any person of the offence, the court, if
it is satisfied, in addition to any punishment prescribed for the offence, may O
order for payment of reasonable compensation and any appropriate order.”.

[126] The operative portions of section 11 are subsections (1) and (2).
The actus reus defined in those subsections relate to the destruction or
defiling of, or littering in, a place of worship of Muslims in subsection 11(1)
and places of worship of non-Muslims in subsection 11(2). The mens rea
aspect of the section appears to relate to an intention to insult or degrade

Islam in subsection 11(1) and likewise with non-Muslims in subsection
11(2). '

[127] We find in pith and substance that section 11 deals with hate crime.
This is because upon considering the section as a whole, we find that it is
a religious offence enacted to punish acts that affect public order, and
harmony either among Muslims or among non-Muslims. This is apparent
in both subsections 11(1) and 11(2) because the acts of destroying,
defiling or littering whether in places of worship for Muslims or non-
Muslims cannot be established without proving either the intention to

degrade or insult either Islam or a non-Muslim religion.
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[128] There is nothing in the submission of the respondent suggesting that
the offence in section 11 can be referred to any of the entries in ltem 1 of
the State List and the closest we can find such an entry, in relation to
subsection 11(1) is the entry that provides: ‘... mosques or any Islamic

public place of worship...’.

[129] Giving “... mosques or any Islamic public place of worship...’ its
widest possible construction, we find that this entry allows States to enact
the establishment of mosques and other such public places of Islamic
O worship. [t is our view that establishing a place of worship for persons
professing the religion of Islam should also reasonably include creating
offences or punishing acts that seek to destroy, defile or litter in such
places as part of the ‘precepts of Islam’. The same cannot be said in
respect of subsection 11(2) which deals with non-Muslim places of
worship and thereby has no nexus to any entry in item 1 of the State List.

[130] Having made these observatiohs, it is our view that at least in
relation to subsection 11(1), when the provision is read in its own context
and in light of the rest of section 11, subsection 11(1) has no nexus to
O ltem 1 of the State List even the entry on ‘... mosques or any Islamic public
place of worship...” because the aim of the section appears to be targeted
at punishing hate crime. Outwardly and at first glance, section 11(1)
appears to have a nexus to Item 1 of the State List vis-a-vis the entry
relating to “... mosques or any Islamic public place of worship...", but
considered as a whole, and as stated earlier, we think that in pith and
substance, the purpose of the section is targeted more at public order,
harmony and safety than the per se intention of legislating on ... mosques

or any Islamic public place of worship...".
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[131] In this regard, we proceed to determine if the preclusion clause is
engaged by reference to any of the two broad categories of ‘criminal law’
in ltem 4 of the Federal List. We note that there is nothing generaily in the
Federal List other than ltem 4 that can be said to deal with hate ctime.

[132] We find that dealing with hate crime is a matter of ‘general criminal
law’ within the second broad category of ‘criminal law’ in ltem 4. As such,

section 11 as a whole cannot be deemed as a ‘purely religious offence’.

[133] Put another way, section 11 is clearly a matter for Parliament having

direct nexus to the ‘criminal law’ purpose envisioned in ltem 4 of the
Federal List.

[134] Section 11 is thus caught by the preclusion clause. We therefore
find that the respondent had no power to make section 11 and it is

therefore unconstitutional on that ground.
Section 13

[135] Section 13 provides thus:

“Selling or giving away child to non-Muslim or morally reprehensible

Muslim

13. (1)  Any person who sells, gives or surrenders his child or children

under his custody to —
(@) any person who is not a Muslim; or

(b)  any morally reprehensible Muslim,
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commits an offence and upon conviction shall be liable to a fine not exceeding
five thousand ringgit or to imprisonment for a term not exceeding three years or

to whipping by six strokes or to any combination thereof.

(2)  The court may make any order that it considers appropriate in

respect of the child or the children.”.

[136] The petitioners’ submission is that this provision is unconstitutional
because it deals with child welfare or social services. They also suggest
that human trafficking (including child trafficking) is an offence relating to

Q a subject-matter which only Parliament can make laws.

[137] The petitioners suggest that the words “selling, giving or
surrendering” a child within someone’s custody which form the actus reus
of the offence appear similar to matters of concern under the general

criminal law which remains under Parliament’s exclusive jurisdiction.

[138] With respect, we are not convinced that the petitioners are correct.
This is because, we find that in pith and substance, section 13 deals with
the creation and punishment of offences relating to the custody of

Q children. Upon a closer and more wholesome analysis of the section, its
purpose does not appear to be targeted at curbing child trafficking or child
welfare for that matter. It deals instead with the religious offence against
a person professing the religion of Islam, removing a child in his custody
and giving him specifically to either a non-Muslim or a Muslim of morally
reprehensible character (whatever the interpretation of that phrase may
be).

[139] We are convinced that the pith and substance of section 13 deals
with the creation of offences and punishment of such offences against the
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subject of the custody of Muslim children which can reasonably be
construed as being included in the entry of “... Islamic law and personal
and family law of persons professing the religion of Islam...” in ltem 1 of
the State List.

[140] In other words, under Item 1 of the State List, the States have the
power to legislate on Islamic law including personal law and family law of
persons professing the religion of Islam. We view the power to criminalise
an act of unlawful departure from custody as an adjunct to this power to
make custody orders and to decide generally on custody arrangements.

" In this regard, it is not entirely correct for the petitioners to say that child O
welfare as a subject is itself a matter only for Parliament or in the

Concurrent List.

[141] We find that section 13 as a provision is specific in that it criminalises
a Muslim person from parting with a child in his or her custody in the actus
reus described in section 13 by delivering that child to either a non-Muslim
or a morally reprehensible Muslim. The respondent via the LSK has
determined that part of the precepts of Islam and Islamic family on custody
is that a Muslim child cannot be given to a morally reprehensible Muslim O

or a non-Muslim.

[142] While Parliament can make general laws to protect the welfare of
children, we find that the basis of section 13 is on the grounds of religion.
The purpose of section 13 is in pith and substance, to prevent the
propagation of faiths other than Islam (including the improper practices of
Islam) to Muslim children. This the States have power over, not only by
virtue of ltem 1 of the State List but also by virtue of Article 11(4).
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[143] Given the above situation, we agree with the respondent that they
had the power to make section 13. We therefore hold that section 13 is

not unconstitutional.
[144] For the sake of clarity, our finding on section 13 does not in any way

affect the issue of custody of children of non-Muslim marriage, who have

been unilaterally converted by one parent without the consent of the other.

Sections 14, 16, 17 and 47

[145] Sections 14, 16, 17, and 47 can be dealt with together as they relate

to the same larger subject matter — sexual offences.

[146] This is what section 14 provides:

“Sodomy

14. (1)  Any man who commits an act of sodomy which is not liable to the
punishment of hadd according to hukum syarak commits an offence and upon
conviction shall be liable to a fine not exceeding five thousand ringgit and to
imprisonment for a term not exceeding three years and to whipping not

exceeding six strokes.

(2)  Any man who attempts to commit an act of sodomy commits an
offence and upon conviction shall be liable to a fine not exceeding five thousand
ringgit or to imprisonment for a term not exceeding three years or to whipping

not exceeding six strokes or to any combination thereof.

(3) For the purpose of this section, "sodomy" means sexual
intercourse performed unnaturally which is through the anus between a man

with someone else.
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(4)  If the court has convicted any person of the offence, the court, if
it is satisfied, in addition to any punishment prescribed for the offence, may

order any appropriate order.”.
[147] Section 16 reads thus:

“Sexual intercourse with corpse

16. (1) Any person who petforms sexual intercourse with a corpse
commits an offence and upon conviction shall be liable to a fine not exceeding
three thousand ringgit or to imprisonment for a term not exceeding two years or
to both. | O

(2)  Any person who attempts to perform sexual intercourse with a
corpse commits an offence and upon conviction shall be liable to a fine not
exceeding three thousand ringgit or to imprisonment for a term not exceeding

two years or to both.

(3) If the court has convicted any person of the offence, the court, if
it is satisfied, in addition to any punishment prescribed for the offence, may

order any appropriate order.”.
[148] Finally, section 17 says this:

“Sexual intercourse with non-human

17. (1)  Any person who peiforms sexual intercourse with a non-human
commits an offence and upon conviction shall be liable to a fine not exceeding
three thousand ringgit or to imprisonment for a term not exceeding two years or
to both.

(2)  Any person who attempts to perform sexual intercourse with a

non-human commits an offence and upon conviction shall be liable to a fine not
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exceeding three thousand ringgit or to imprisonment for a term not exceeding

two years or {o both.

(3)  If the court has convicted any person of the offence, the court, if
it is satisfied, in addition to any punishment prescribed for the offence, may

order any appropriate order.”.

[149] It is our view that all three of the above provisions are caught
squarely by the decision of this Court in /ki Putra. Section 14 deals, in pith
and substance with sexual intercourse against the order of nature.
C; Section 17 too, as vague as it is, appears to carry with it features of
offences that include buggery with an animal. As for section 16, it deals

with necrophilia.

[150] As was stated in /ki Putra, these offences are caught by the
preclusion clause to Item 1 of the State List meaning that they are matters

of general ‘criminal law’ upon which oniy Parliament can legislate.

[151] Inasmuch as these religious offences do seem to relate to the
second broader meaning of ‘precepts of Islam’, these offences if enacted
into law, can apply equally to non-Muslims as they can to Muslims. That
being the case, we are fortified in our opinion that these are not purely
religious offences such that the States including the respondent can

legislate on.

[152] Accordingly, we find that the respondent had no power to make

sections 14, 16, and 17 and they are accordingly unconstitutional.
[153] While sections 14, 16 and 17 are housed in Part Il which deals with
takzir offences relating to protection of person and dignity, section 47 falls
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within Part VI which deals with takzir offences relating to protection of
offspring. Since section 47 deals with a direct sexual offence in the same
way suggested in sections 14, 16 and 17, we think this is the right place

in this judgment to deal with section 47.

[154] Section 47 reads as follows:

“Act of incest

47. (1)  Any person who performs an act of incest which is not liable to
the punishment of hadd according to hukum syarak commits an offence and O
upon conviction shall be liable to a fine not exceeding five thousand ringgit and
to imprisonment for a term not exceeding three years and to whipping not more

than six strokes.

(2)  Any person who attempts to commit an act of incest which is not
liable to the punishment of hadd according to hukum syarak commits an offence
and upon conviction shall be liable to a fine not exceeding five thousand ringgit
or to imprisonment for a term not exceeding three years or to whipping not
exceeding six strokes or to any combination thereof.

(3)  If the court has convicted any person of the offence, the court, if O

it is satisfied, in addition to any punishment prescribed for the offence, may

order any appropriate order.”.
[155] Section 2(1) defines “incest” as follows:

“(1) In this Act, unless the context otherwise requires —

“incest” means sexual intercourse between man and woman who are

prohibited from marrying each other under hukum syarak;”.

8 S/N jMEyxPjs1EC95dfJZh02uQ

2=

% **Note : Serial number will be used to verify the originality gﬁ’his document via eFILING portal



BKA-2-05/2022(D) 125

[156] For the reasons stated earlier regarding sections 14, 16 and 17, and
upon the direct application of /ki Putra, it is our view that incest is a general
offence which is a matter that ought fo be dealt with by federal law as
‘criminal law’ in Item 4 of the Federal List. [t is an offence that affects not
just Muslims even if it is an offence against the precepts of Islam in its
second broad category. As such, section 47 is caught by the preclusion

clause.

[157] Hence, we conclude, for the same reasons as we do on sections 14,
C! 16 and 17, that section 47 is unconstitutional on the grounds that the

respondent had no power to make it.
Section 30

[158] Section 30 provides as follows:

“Words capable of breaking peace

30.  Any person who wilfully utters or disseminates words contrary to hukum
O syarak and likely to cause breach of peace in any place commits an offence
and upon conviction shall be liable to a fine not exceeding three thousand

ringgit or to imprisonment for a term not exceeding two years or to both.”.

[159] The petitioners submit that section 30, which deals with the wilful
uttering or dissemination of words that are likely to cause a breach of
peace are matters which relate to public order and accordingly, fall within
the ambit of Parliament's power to legislate on ‘criminal law’. The
argument adopted in this regard is similar to the ones raised against

section 11.
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[160] Having dealt with section 11 earlier, we tend to agree with the
petitioners that if section 30 deals, in pith and substance, with public order
or security, then the section would very clearly be dealing with a subject-
matter that is within Parliament's exclusive jurisdiction. Whether this is

the case merits a proper analysis of the provision in its pith and substance.

[161] Do the words ‘likely to cause breach of peace in any place’ connote
the implication that the purpose of the section is to deal with public order
and security? In our view, that phrase can be read down in light of the
preceding phrase which stipulates: ‘fajny person who wilfully utters or
disseminates words contrary to hukum syarak..’. The fact that this
reading down is possible is because both phrases are conjcined by the
word ‘and’. In other words, the operative part of section 30 is that a person
must have wilfully uttered or disseminated words that are contrary to

hukum syarak.

[162] The preservation of hukum syarak is a matter which falls squarely
within the scope of the State Legislatures. One of the central tenets of
our FC has been the control and restriction of the propagation of any faith
other than Islam to Muslims. This is borne out by Article 11(4) and even

the portion of ltem 1 of the State List which states in relevant part:

“_.. the control of propagating doctrines and beliefs among persons professing

the religion of Islam; ..."

[163] Thus, this section deals in pith and substance with the first broad
category of ‘precepts of Islam’ which can be referenced to Article 11(4)
which in turn deals with the power of the States to make laws against

propagation of religions other than Islam to Muslims. This includes the
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propagation of any views contrary to accepted interpretations of Islam
contrary to the accepted tenets of hukum syarak in Malaysia. An example
of this would be the case of Magsood Ahmad (supra) which noted the
restriction of the propagation to Muslims of the Ahmadi belief (a State-
declared deviant sect of Muslims). This is also apparent in the
enactments of virtually all the States requiring that only someone with a

fauliah may preach on the religion of Islam.

[164] Viewed in this way, we agree with the respondent to the extent that
O there is a difference, not so much in wording, but on substance between
section 30 and the general idea of preservation of public order which is a

matter for Parliament.

[165] In our view section 30 does not per se deal with the preservation of
peace or religious harmony which is a matter of general criminal nature.
Rather, it is a purely religious offence enacted with a view to restricting
the propagation of false doctrines and teachings by persons professing

the religion of Islam to others professing the same faith.

O [166] While the section does use the phrase ‘and is likely fo cause breach
of peace’, we have to presume that the LSK enacted the section in this
way so as to be able to select between cases where someone merely
wilfully utters or disseminates words simpliciter or out of ignorance on the
one hand, and one that breaches restrictions on propagation of faith with

the calculated intent of breaching peace.

[167] In this vein, the difference between sections 11 and 30 though
seemingly subtle, is clear. The issue with section 11 is that it is in pith and
substance a provision dealing with hate crime which in turn is a matter for
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Parliament to legislate, as explained. The other major difference is that
the destruction or defiling of or littering in any place much more so a place
of worship (whether for Muslims or non-Muslims) is a matter which carries
a ‘general criminal law’ connotation. When section 11 is read in the
entirety of its context, it is clear that the mens rea requirements of
degrading or insulting Islam or a non-Muslim religion is inseparable from
the acts of destruction, defiling or littering which bolsters the inference that

section 11 on a whole, is meant to cater to hate crimes.

[168] In contrast, section 30 when read in its context suggests that the O
provision’s primary focus is the wilful uttering or dissemination of words
which itself accords with Article 11(4). The additional requirement of
“breach of peace” itself (though a general criminal law matter) merely

waters down the application of the first part of section 30.

[169] We find that section 30 has, in pith and substance, been validly
enacted by virtue of Item 1 of the State List and/or Article 11(4) and it is
not caught by the preclusion clause to Item 1 of the State List. Section 30

is not unconstitutional.

[170] For completeness, in addition to ltems 3 and 4 of the Federal List
that do not apply, the petitioners suggest that section 30 conflicts with ltem
22 of the Federal List on censorship. With respect we disagreé because
as has been observed, section 30 can be justified on the basis of

propagation under Article 11(4).
Section 31
[171] Section 31 provides as follows:
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“Sexual harassment

31.  Any person who sexually harasses a non-mahram person at any place
with an act or word that can degrade the dignity of such person, that person
commits an offence and upon conviction shall be liable to a fine not exceeding
one thousand ringgit or to imprisonment for a term not exceeding six months or
to both.”,

[172] It is patently obvious that section 31, in pith substance, seeks to
penalise the offence of sexual harassment. The pith and substance of it
Q is clear irrespective of whether the commission of it is limited to a non-

mahram or not.

[173] We can accept that sexual harassment per se could fall within the
ambit of the precepts of Islam in its second broad category as we cannot
find any permissible entry in Item 1 of the State List or anywhere else in
the FC for the first broad category of precepts of Islam to apply.

[174] There is similarly no applicable entry in the Federat List other than
Item 4 of the Federal List to suggest that the preclusion clause applies on
C) this ground.

[173] We find that sexual harassment cannot be classified as a ‘purely
religious offence’ given its general character as a criminal offence that is
capable of general application in this country. It is quite clear that section
31 falls, in pith and substance, within the general category of ‘criminal law’
as employed in Item 4 of the Federal List, and is caught by the preclusion

clause of ltem 1 of the State List.
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[176] In the circumstances we find and hold that the LSK and by extension
- the respondent had no power to make section 31 and it is therefore

unconstitutional on that ground.

Section 34

[177] This is what section 34 says:

“Possessing false document, giving false evidence, information or

statement

34. (1) Any person who has in possession false document, gives false
information or falsifies evidence for the purpose of being used in any stage of
court proceedings commits an offence and upon conviction shall be liable to a
fine not exceeding three thousand ringgit or to imprisonment for a term not

exceeding two years or to both.

(2)  Any person who knows or has reason to believe that an offence
has been committed under this Enactment or under any written law relating to
the religion of Islam, has in possession documents or pfovides any information
relating to the offence which he knows or believes to be false commits an
offence and upon conviction shall be liable to a fine not exceeding three
thousand ringgit or to imprisonment for a term not exceeding two years or to
both.”.

[178] Section 34 deals with the possession and giving of false documents
or information or aiding in such falsification of such documents or
information and in pith and substance, deals with the obstruction of justice,
perjury and false evidence specifically in relation to proceedings before

the Syariah Courts (see definition of “court” in section 2(1)).
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[179] Further, under ltem 1 of the State List, the States are empowered to
establish Syariah Courts and make laws in relation to such Courts by

virtue of the following entry in Item 1 of the State List;

“... the constitution, organization and procedure of Syariah courts, which shall
have jurisdiction only over persons professing the religion of Islam and in
respect only of any of the matters included in this paragraph, but shall not have
jurisdiction in respect of offences except in so far as conferred by federal

law;...”.

Q [180] item 1 of the State List creates the categories in which the States
may enact laws and even create or punish offences against the precepts
of Islam. However, the matters over which the Syariah Courts can have
substantive jurisdiction is ‘in respect only of any of the matters included in
this paragraph’ that is to say only in respect of Item 1 of the State List.
And thus, there is no merit to the argument that the respondent can enact
section 34 on the basis of it having to do with the ‘constitution, organization
and procedure of Syariah courts’ because in order to punish the offences
in section 34, the pith and substance of perjury and obstruction of justice
must refer back to Item 1 of the State List either in the first or second broad

category of those subject-matters.

[181] There is no referable entry in Item 1 of the State List to suggest that
independently of the entry ‘the constitution, organization and procedure of
Syariah courts’, there is any other entry that can justify the making of laws

relating to perjury, false evidence or obstruction of justice.

[182] On the other hand, the Federal List does contemplate the act of

obstruction of justice, perjury and false evidence as a specifically
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identifiable field of offences in the following words in ltem 4(e)(i) of the
Federal List:

“4. Civil and criminal law and procedure and the administration of justice,

including —

(e)  subject to paragraph (i), the following:

(i) ... the law of evidence;...".

[183] By section 34, the LSK created an offence with respect to which the
Federal List already has demarcated for Parliament by virtue of the above
entry in Item 4(e)(i) of the Federal List. It is therefore our view that section

34 is caught by the preclusion clause.

[184] For that reason, we agree with the petitioner that the respondent
had no power to make section 34 and it is thus unconstitutional on that

ground.
Section 36
[185] Section 36 is worded as follows:

“Anything intoxicating

36. (1) Any person who uses any intoxicating substance commits an
offence and upon conviction shall be liable to a fine not exceeding five thousand
ringgit or to imprisonment for a term not exceeding three years or to whipping

not exceeding six strokes.
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(2)  Any person who causes another person to use or attempt to use
any intoxicating substance commits an offence and upon conviction shall be
liable to a fine not exceeding five thousand ringgit or to imprisonment for a term
not exceeding three years or to whipping not exceeding six strokes or to any

combination thereof.

(3)  For the purposes of this section, "uses" includes eats, chews,
sucks, swallows, drinks, inhales, smells or inserts such substance into the body

by any means whatsoever or by using any tool whatsoever.

(4)  If the court has convicted any person of the offence, the court, if
it is satisfied, in addition to any punishment prescribed for the offence, may

order any appropriate order.”,

[186] In order to determine whether section 36 is constitutionally valid, we
must first understand what the section exactly entails. From our analysis
of it, the words ‘intoxicating substance’ are not defined anywhere in the

section or Enactment 2019.

[187] To gain some indication of its meaning, we refer to section 35 which

is not under challenge and it provides:

“Intoxicating drinks

35. (1)  Any person who, in any opened or closed place, drinks any
intoxicating drink which is not liable to the punishment of hadd according to
hukum syarak or attempt to drink it commits an offence and upon conviction
shall be liable to a fine not exceeding five thousand ringgit or to imprisonment

for a term not exceeding three years and to whipping not exceeding six strokes.

(2)  Any person who causes someone else to attempt to drink any

intoxicating drink commits an offence and upon conviction shall be liable to a

Ao S/N jMEyxPjs1ECS5dfJZh02uQ

=% **Note : Serial number will be used to verify the originality gf‘??his document via eFILING portal




el BKA-2-05/2022(D)

fine not exceeding five thousand ringgit or to imprisonment for a term not
exceeding three years or to whipping not exceeding six strokes or to any

combination thereof.

(3)  Any person who makes, sells, offers or exhibits for sale, keeps or
buys or has in his possession or manufactures, imports, exports, stores,
conceals, buys, sells, gives, receives, stocks, handles, transports, carries,
delivers, sends, obtains, supplies, distributes, controls or maintains any
intoxicating drink commits an offence and upon conviction shall be liable to a
fine not exceeding five thousand ringgit or to imprisonment for a term not

exceeding three years or to both.

(4)  For the purposes of this section, "drink" includes when a person

is tested positive in intoxication detection.

(5)  If the court has convicted any person of the offence, the count, if
it is satisfied, in addition to any punishment prescribed for the offence, may

order any appropriate order.”.

[188] Given that section 35 deals specifically with ‘intoxicating drinks’, it
stands to reason (applying general cannons of statutory construction) that
‘anything intoxicating’ or ‘intoxicating substance’ in section 36 means
anything intoxicating other than intoxicating drinks dealt with by section
35. But even with that distinction, it is clear that section 36 is too vague
in language for us to demarcate a clear enough parameter within which it

can be deemed to operate.

[189] As there is hardly any form of definition in section 36, we think the
breadth of what can fall within the definition of ‘anything intoxicating’ is

endless. What we can conclude, after attempting to limit the scope of
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section 36 is that its intent is to criminalise and punish the consumption of

virtuaily anything intoxicating, by Muslims.

[190] In this regard, we determine whether the provision can be
considered as dealing with ‘the precepts of Islam’. There is no referable
entry in Item 1 of the State List that we can find or that we have been
referred to. We now have to consider whether the preclusion clause

applies.

(191] We ask ourselves whether the criminalisation of ‘anything
intoxicating’ or ‘intoxicating substances’ carries any element of ‘criminal
law’ in Item 4 of the Federal List by reference to any of the other ltems in
the Federal List. In this regard, we observe that ltem 14 of the Federal

List, in particular paragraphs (c) and (d), provide thus:

“14.  Medicine and health including sanitation in the federal capital, and

including —

O (c) poisons and dangerous drugs; and

(d}  intoxicating drugs and liquors; manufacture and sale of drugs.”.

[192] Reading the entry ‘intoxicating drugs and liquors’ in ltem 14(d) with
the rest of the phrases quoted above, it is apparent that in general, it is
within Parliament’s purview to enact laws that deal with such matters

including the passing of laws that create and punish offences in relation

to them.
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[193] Having considered the pith and substance of section 36, and the
fact that it is too broad to be read down, we find .that section 36 deals, in
pith and substance with matters included in item 14 of the Federal List
read with Item 4 of the Federal List. Hence, we find that section 36 is

caught by the preclusion clause.

[194] It follows that the respondent had no power to make section 36 and

it is unconstitutional on that ground.
Section 37

[195] Section 37 stipulates thus:

“Gambling
37. (1)  Anyperson who ~

(a) gambles or found to be in a gambling place, whether he

gambles or not; or

(b)  organizes, provides place or permits any gambling activity

in any premises under his possession or control,

commits an offence and upon conviction shall be liable to a fine not exceeding
three thousand ringgit or to imprisonment for a term not exceeding two years or

to both.

(2) In this section, "gamble” includes any game or competition in

which a bet is placed.
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(3)  In this section, “gambling place” means any premise, including
room, office or stall, or any opened or closed place, which is used or kept for
the purpose of any game which its decision is based on luck or a combination
of skill and luck whether permitted by any other law or otherwise for obtaining

money or value of money.

(4)  The court may order any device, item or thing used in the
commission of or related to the offence mentioned in subsection (1) to be
forfeited and destroyed, albeit no one is convicted of the offence.

(5) M the court has convicted any person of the offence, the court, if
O it is satisfied, in addition to any punishment prescribed for the offence, may

order any apbropriate order.”.

[196] Section 37 deals with two different offences that relate to gambling
as can be gleaned from paragraphs (a) and (b) of subsection (1).
Paragraph 37(1)(a) deals with the act of engaging in gambling and the
petitioners have withdrawn their challenge against this paragraph. We
therefore make no comment on the validity of this paragraph. That only

leaves us with the question on paragraph 37(1)(b).

Q [197] While we make no comment on paragraph 37(1)(a), we do
nonetheless refer to it to understand paragraph 37(1)(b). In our view
paragraph 37(1)(b) deals, in contrast to paragraph 37(1)(a), with the
situation of organising gambiing activity within a place in the person’s
possession or control, or providing a place or permitting such activity in
such premises. ltis distinct from paragraph 37(1)(a) in that this paragraph
deals distinctly with the act of engaging in gambling irrespective of
whether the place of gambling is a lawful gaming house and also

irrespective of whether the game itself is iawful.
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[198] We take notice that in most jurisdictions, including Malaysia,
gambling is a regulated leisure activity. It is considered a vice and can
certainly fall within the banner of something against the precepts of Islam
within its second broad category as there is no clear referable entry in [tem
1 of the State List. This necessitates asking the question whether the

preciusion clause applies.

[199] What we must ask is if there is any Item or entry in the Federal List
against which Parliament can enact laws for the purposes of criminalising

or punishing offences in relation to those ltems or entries. O

[200] As submitted by the petitioners, betting and lotteries is a subject-
matter under the Federal List which is clearly spelt out by Item 4(l) of the

Federal List which states:

‘4, Civil and criminal law and procedure and the administration of justice,

including —

1) betting and lotteries.”.

[201] We take the view that ‘betting and lotteries’ can clearly and
reasonably be taken to include gambling. The organisation of gaming
houses and the regulation of betting and lotteries, as well as the creation
of offences and their punishments are within the jurisdiction of Parliament.
We find that section 37(1)(b) purports to deal with a matter that is included
in Item 4(l) of the Federal List which should be read together with the
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general header of ltem 4 on ‘criminal law’. The subject matter of section

37(1)(b) is thus caught by the preclusion clause.

[202] We accordingly hold that section 37(1)(b) is unconstitutional on the
ground that the respondent did not have the power to make it.

Section 39

[203] Section 39 stipulates:

“‘Reducing scale, measurement and weight

39. (1) Anypersonwho scales, measures or weighs in any matter related
to property transaction and fraudulently makes a reduction in scale,
measurement or weight commits an offence and upon conviction shall be liable
to a fine not exceeding three thousand ringgit or to imprisonment for a term not

exceeding one year or to any combination thereof.
(2)  If the court has convicted any person of the offence, the court, if

it is satisfied, in addition to any punishment prescribed for the offence, may

order any appropriate order.”.

[204] The petitioners submit that the subject-matter of section 39 in pith
and substance relates to ltem 8(f) of the Federal List which enumerates

the following field:

“8. Trade, commerce and industry, including —

(f) establishment of standards of weights and measures; ..."
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[205] We agree the above would also attract ltem 4 of the Federal List in
relation to ‘criminal law’ because federally promulgated criminal legislation
includes offences in relation to any of the other matters enumerated in the
Federal List. It is our view that section 39, even upon a simple reading,
quite clearly, in pith and substance, deals with matters that fall within the
ambit of Item 8(f) of the Federal List.

[206] Given this line of reasoning, section 39 is therefore caught by the
preclusion clause. For that reason, we find that section 39 is
unconstitutional on the ground that the respondent had no power to make Q
it.

Sections 40 and 41

[207] We take the view that sections 40 and 41 can be dealt with

concurrently. They generally relate to financing matters.

[208] Section 40 reads:

“Executing transactions contrary to hukum syarak O
40. Any person who executes any transaction of —

(a)  buying and selling;

(b)  ifarah;

(¢c) rahnm

(d)  syarikah or musyarakah,
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(e)  mudharabah;

(f) qardh;

(9) Jjualah;

(n)  hiwalah;

(i) ‘ariyah or i'arah;
O () wakalah;

(k) dhaman,

(I} hibah;

(m)  will;

(n) istisna”;
(o) wadi'ah;
O . | (p)  lugatah;
(g) syufah;

contrary to hukum syarak or any fatwa or any official decision of the Syariah
Advisory Council of the Bank Negara Malaysia or the Syariah Advisory Council
of the Securities Commission of Malaysia or recognized by written laws in force
commits an offence and upon conviction shall be liable to a fine not exceeding
two thousand ringgit or to imprisonment for a term not exceeding one year or
to both and in the case of a continuing offence, a further fine not exceeding one
thousand ringgit or imprisonment for period not exceeding six months or any

appropriate order or any combination thereof.”.
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[209] Section 41 in turns reads:

“Executing transactions via usury, etc.

41.  Any person who executes any transaction of —

(@)  usury;
(b)  ghisy;
(c} gharar;
O
(d)y ghasb;

(e) illegal disposal of property;
(" ihtikar;

contrary to hukum syarak or any fatwa or any official decision of the Syariah
Advisory Council of the Bank Negara Malaysia or the Syariah Advisory Council

of the Securities Commission of Malaysia or recognized by written laws in force
commits an offence and upon conviction shall be liable to a fine not exceeding :
five thousand ringgit or to imprisonment for a term not exceeding three years or O
to both and in the case of a continuing offence, a further fine not exceeding one
thousand ringgit for each day the offence continues or imprisonment for a term

not exceeding one year and any appropriate order.”.

[210] The petitioners submit that both sections 40 and 41 pertain
specifically to ltem 4(k) of the Federal List or generally to ltem 7 of the
Federal List. ltem 4(k) states:
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‘4, Civil and criminal law and procedure and the administration of justice,

including —

(k)  ascertainment of Islamic law and other personal laws for

purposes of federal law; ...".
[211] Item 7 provides quite extensively as follows:

O “7. Finance, including —
(@)  currency, legal tender and coinage;
(b}  national savings and savings banks;

(c)  borrowing on the security of the Federal Consolidated
Fund;

(d) loans to or borrowing by the States, public authorities and

private enterprise;
(e)  public debt of the Federation;

(f) financial and accounting procedure, including procedure
for the collection, custody and payment of the public
moneys of the Federation and of the States, and the
purchase, custody and disposal of public property other
than land of the Federation and of the States;

(g)  audit and accounts of the Federation and the States and

other public authorities;
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(h)  taxes; rates in the federal capital;

(i) fees in respect of any of the matters in the Federal List or

dealt with by federal law;
1) banking; money-lending; pawnbrokers; control of credit;

(k)  bills of exchange, chedues, promissory notes and other

similar instruments;
(N foreign exchange; and

(m) capital issues; stock and commodity exchanges.”.

[212] The petitioners’ submission is that because banking and financing
matters appear to be governed solely by federal law, the States cannot
enact laws on the same métter. More specifically on the subject of Islamic
banking and Islamic law, ltem 4(k) specifically empowers Parliament, via
federal law, to ascertain Islamic and other personal law for the purposes

of federal law. We agree with this submission.

[213] Islamic banking is a matter which relates strictly to finance and is
caught by ltem 7 of the Federal List. For purposes of ascertaining
principles of Islamic banking and for ensuring uniformity and congruity in
this field, ltem 4(k) specifically empowers Parliament to ascertain [slamic
law and other personal laws for use in federal laws. The federal law in
this regard and with respect to ltem 4(k) would be Islamic finance laws

and regulations.

[214] The scope of ltem 4(k) of the Federal List differs from Item 1 of the

State List. The former allows for the ascertainment of Islamic law

AR S/N JMEyxPjs1ECI5dfIZN02uQ
Tl **Note : Serial number will be used to verify the originality zﬁhis document via eFILING portal




L BKA-2-05/2022(D) 1495

principles for the creation of federally legislated matters such as Islamic
banking and finance. The latter relates to the enactment of laws that

actually concern personal law and are matters which only the States can

enact.

[215] We find that sections 40 and 41 quite patently deal with matters that
fall within Items 4(k) and 7 of the Federal List. It must also be read with
[tem 4 of the Federal List generally specifically the words ‘criminal law’
because the making of ‘criminal law’ can be referenced to other entries in

O the Federal List Which in this case wouid be Items 4(k) and 7 read
together.

[216] Even if sections 40 and 41 deal with offences which relate to the
precepts of [slam in any of its two broad categories, the States are
nevertheless precluded from legislating such laws by virtue of the

preclusion clause to ltem 1 of the State List.

[217] For the above reasons, we accept that both in outward form as well
as in pith and substance, sections 40 and 41 are laws the subject-matter
O of which deal with- matters with respect of which only Parliament can
make. We accordingly find that sections 40 and 41 are unconstitutional

because the respondent had no power to make them.

Section 42

[218] Section 42 reads as follows:
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“Abuse of halal label and connotation

42, (1)  Any person who displays any form of halal tabel on non-halal
food, drink, goods or service for the purpose of deceiving or misleading Muslims
that such food, drink, goods or service is halal commits an offence and upon
conviction shall be liable to a fine not exceeding five thousand ringgit or to

imprisonment for a term not exceeding three years or to both.

(2) For the purposes of this section, “any person” includes any
Muslim who at the time the offence is committed is the director, manager or
secretary of the company or otherwise responsible for the management of the

company also commits the offence unless he proves that — O

(a) the offence is committed by the company without his

consent or connivance; or

(b) he has taken all reasonable effort to prevent the
occurrence of the offence as he ought to have exercised
having regard to the nature of his office or of his duties in
the company and all the circumstances.”.

[219] The petitioners submit that section 42 is unconstitutional because in
pith and substance it pertains to matters which fall within ltem 8 of the o
Federal List read with Item 4 of the Federal Law on ‘criminal law’. Item 8

provides, in relevant part:

"8.  Trade, commerce and industry, including —

(@)  production, supply and distribution of goods; price conirol
and food control; adulteration of foodstuffs and other

goods;
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(e)  patents; designs, inventions; trade marks and mercantile

marks; copyrights;”.

[220] ltem 8 of the Federal List makes it clear, especially from the above
entry that food control, which when interpreted broadly and including the
phrase that appears after it in ‘adulteration of foodstuffs and other goods’,
would include food standards and safety. Accordingly, reading Item 8 of
the Federal List with ltem 4 of the same, any offence that can capture the
essence of ltem 8 would also include Parliament’s power to legislate on
‘criminal law’. These entries must also be read in light of Item 4(k) of the
O Federal List which, as explained above, allows Parliament to ascertain
Islamic law for federal law purposes. In this regard, as food safety and
aduiteration of food safety is a matter for Parliament, the use and abuse

of the halal logo would also constitute a matter included in the Federal
List.

[221] We find that the pith and substance of section 42 deals with matters
that fall within the Federal List specifically [tems 8 and 4.

O [222] Section 42 is thus caught by the preclusion clause to ltem 1 of the

State List which means that the respondent had no power to make it. We

therefore hold that section 42 is unconstitutional on that ground.

Sections 43, 44, 45 and 48

[223] In our analysis, sections 43, 44, 45, and 48 can be dealt with

together as they principally deal with similar subject-matter.

[224] Section 43 reads:
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“Offering or providing vice services

43. (1)  Any person who offers or provides vice services commits an
offence and upon conviction shall be liable to a fine of five thousand ringgit or
to imprisonment for a term not exceeding three years or to whipping not

exceeding six strokes or to any combination thereof.
(2)  Any person who does any act preparatory to —

(a)  prostitute his wife or child or any person in his custody or

care; or

(b)  cause or permit the husband, wife or child or any person in
the custody or care to prostitute ownself, commits an
offence and upon conviction shall be liable to a fine not
exceeding five thousand ringgit or to imprisonment for a
term not exceeding three years or to whipping not
exceeding six strokes or to any combination thereof.

(3) If the court has convicted any person of the offence, the court, if
it is satisfied, in addition to any punishment prescribed for the offence, may

order any appropriate order.”.
[225] Section 44 provides:

“Preparatory act of offering or providing vice services

44, (1) Any person who performs any act in any way in preparation for
prostituting ownself or in preparation for offering vice services or providing vice
services for ownself commits an offence and upon conviction shall be liable to
a fine not exceeding five thousand ringgit or to imprisonment for a term not
exceeding three years or to whipping not exceeding six strokes or to any

combination thereof.
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(2)  If the court has convicted any person of the offence, the court, if
it is satisfied, in addition to any punishment prescribed for the offence, may

order any appropriate order.”.
[226] Section 45 reads:

“Preparatory act of vice

45. (1)  Any person who performs any act for preparation of committing
vice commits an offence and upon conviction shall be liable to a fine not
O exceeding five thousand ringgit or to imprisonment for a term not exceeding
three years or to whipping not exceeding six strokes or fo any combination

thereof.

(2)  If the court has convicted any person of the offence, the court, if
it is satisfied, in addition to any punishment prescribed for the offence, may

order any appropriate order.”.

[227] What the above sections have in common is the penalising of ‘vice’

in one form or another. Section 2(1) defines vice as follows:

O g (1) In this Act, unless the context otherwise requires —

“vice” for the purposes of Part VI, means vice matters containing

sexual element;”.

[228] Given the strict definition above, we find that the offences stated
above are strictly limited to vice relating to anything containing a sexual

element.

[229] Finally, section 48 reads as follows:
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‘“Muncikari

48. (1)  Any person who acts as a muncikari commits an offence and
upon conviction shall be liable to a fine not exceeding five thousand ringgit or
to imprisonment for a term not exceeding three years or to whipping not

exceeding six strokes or to any combination thereof.

(2)  If the court has convicted any person of the offence, the court, if
it is satisfied, in addition to any punishment prescribed for the offence, may

order any appropriate order.”.
[230] Section 2(1) defines “muncikari” as follows: O

¢ (1) In this Act, unless the context otherwise requires —

“Muncikari” means a person who acts as an intermediary between
awoman and a man or between the same gender for any purpose
infringing Part VI of this Enactment;”.

[231] Section 43 deals with a situation where a person offers or provides
vice services. Subsection (2) deals speciiically with a situation where a
husband provides or offers his child, wife or a person in his custody for O
vice services. It also deals with a situation where anyone caused the

aforementioned persons to offer or provide such services.

[232] Section 44 effectively makes it an offence to attempt to offer vice
services. Section 45 on the other hand, from our interpretation of it, is
targeted at a person engaging in vice activities. In other words, while
sections 43 and 44 deal with the offer and provision of vice services,

section 45 deals with persons who take up such vice services.
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[233] Section 48, which deals with muncikari, relates to a situation where
a person acts as a middleman to enable another man or woman to engage
in vice activities with other men or women. This would include a situation -

where one acts either as a procurer or procuress.

[234] The petitioners submit that sections 43, 44, 45 and 48 deal with
matters of general criminal law which falls within ‘criminal law’ in [tem 4 of
the Federal List. We can accept that each of these four provisions relate
to criminal offences that fall within the precepts of the religion of Islam not

O in the first broad category (as we cannot ascertain a specific applicable
entry in [tem 1) but in the second broad category of it.

[235] We move to determine if there is any specific Federal List entry that
can reasonably been interpreted to deal with vice services. In our

assessment, there is none.

[236] Hence, these conditions warrant considering whether sections 43,
44, 45 and 48 can, in pith and substance, be deemed as ‘purely religious
offences’ that cannot be included within the ambit of ‘general criminal law’

O in the second broad category of ‘criminal law’ in Item 4 of the Federal List.

[237] It is our view that sections 43, 44, 45 and 48 does in pith and
substance, collectively deal with the offence of solicitation of prostitution
in one form, shape or another. We take the view that prostitution is a
general offence that falls within Parliament’'s purview to legislate upon
under ltem 4 of the Federal List. The solicitation of vice services and
prostitution is a crime that affects not just persons professing the religion
of Islam but any person in this country. In that sense, it is not a ‘purely
religious offence’ as it is a matter of ‘general criminal law’ relating to public
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order, safety, health, morality, elc., in a manner similar to the reasoning

concerning sections 14, 16, 17 and 47 above.

[238] We therefore find that sections 43, 44, 45 and 48 are caught by the
preclusion clause. Sections 43, 44, 45 and 48 are thus unconstitutional

on the ground that the respondent had no power to make them.

CONCLUSION

[239] We thank all the parties, amici curiae, and watching briefs that O
have made submissions on the legal issues that have arisen in this case.
We have read all these submissions and considered them in arriving at
our conclusions. In large part, the law in this area is very much settled
upon in the judgments of this Court in lki Putra and SIS Forum. We did
not therefore consider that there was much dispute in the interpretation
and applicability of the law in this area. Because it concerned more the
application of law to the facts of this case, we paid greater attention to the

submissions of the parties, namely the petitioners and the respondent.

[240] For the avoidance of doubt, we have not expressed any view on the O
validity of sections 5 and 37(1)(a) as the petitioners, in the course of oral
argument withdrew their challenge against these provisions. Sections 5
and 37(1)(a) should therefore continue to be presumed constitutional.
Further, for reasons stated in this judgment, we have found that the
respondent did have the power to make sections 13 and 30. Sections 13

and 30 are therefore not unconstitutional.
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[241] As for the rest of the Impugned Sections, and in terms of the sole
remedy that can be granted in this case, for the reasons contained in this

judgment, we hereby grant the following declaration:

“Sections 11, 14, 16, 17, 31, 34, 36, 37(1)(b), 39, 40, 41, 42, 43, 44, 45, 47 and
48 of the Kelantan Syariah Criminal Code (I} Enactment 2019 [Enactment 14]
are invalid on the ground that they make provision with respect to matters with
respect to which the Legislature of the State of Kelantan has no power to make
laws and the said provisions are accordingly null and void by virtue of Clauses
(1) and (3) of Article 4 of the Federal Constitution.”

[242] There shall be no order as to costs in light of section 83 of the Courts
of Judicature Act 1964.

Dated: 9 February 2024
- Sgd -

(TENGKU MAIMUN BINTI TUAN MAT)
Chief Justice,
Federal Court of Malaysia.
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