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° Constitution of Taiwan 1948

Article 44 In case of disputes involving two or more Yuan other than those for which provisions are
made in this Constitution, the President may call a meeting of the Presidents of the Yuan concemed for
consuttation with a view to reaching a solution.

Articte 64 Paragraph 2 The election of Members of the Legistative Yuan and the number of those to
be elected under ltems 2 to 5 of the preceding paragraph shall be determined by law. The number of
women to be elected under all the ftems of the preceding paragraph shall be determined by law.

Article 71 At meetings of the Legislative Yuan, the Presidents of the varicus Yuan concerned and the
various Ministers and Chairmen of Commissions concerned may be present to present their views.
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Article 87 The Examination Yuan may, with respect to matters for which it is responsible, submit
statutory bills to the Legistative Yuan.
& o v ooa P P ] ] wve  wa o a
Fgranynliniu A ecew wasfiufloRndy vaan o fwduins e - 1R971 e WSERAEAY
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nguwAiug  (Ethnic  groups) sndunvidnaglusinssina  (Chinese citizens residing abroad) nanedw
(Occupational  groups) kavasdnsams (Women's organization) wananil drunawitiivesigam fis nsiden
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J.Y. Interpretation No. 3 (May 21, 1952)*

The Control Yuan’s Power to Introduce Statutory Bills Case

Issue
Does the Control Yuan have the power to introduce statutory bills to the
Legislative Yuan on matters within its authority?

Holding

[1] The Constitution does not provide explicitly whether the Control Yuan
may introduce statutory bills to the Legislative Yuan on matters within its
authority. Yet Article 87 of the Constitution authorizes the Examination Yuan to
mtroduce statutory bills to the Legislative Yuan on matters within its authority.
Some argue that the Control Yuan may not introduce bills to the Legislative
Yuan, based upon such Latin maxims as “casus omissus pro omisso habendus
est” (“a case omitted is to be held as intentionally omitted”) and “expressio
unius est exclusio alterius” (“the expression of one thing is the exclusion of
another”). However, these maxims do not apply to all circumstances. They are
not applicable if there are apparent omissions or there is room for alternative
interpretations of related statutory provisions. Such omissions can be found in
our Constitution. For example, concerning those constitutional organs instituted
through elections, such as the Delegates of the National Assembly and the
Members of the Legislative Yuan, Article 34 and Article 64, Paragraph 2 of the
Constitution expressly decree that the elections “shall be prescribed by statute.”
Yet the Constitution does not contain similar provisions with regard to the
election of the Members of the Control Yuan. It is apparent that such an

" Translation and Note by Jimmy Chia-Hsin HSU
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44 The Power to Introduce Statutory Bills to the Legis/ative Yuan

omission shall not be construed to mean that the election of the Members of the
Control Yuan 1s not to be prescribed by statute. Nor may it be considered to be
omitted or excluded deliberately.

[2] Article 71 of the Constitution, as Article 73 in the Draft Constitution,
initially provided, “At the meetings of the Legislative Yuan, the Premier of the
Executive Yuan and the heads of all ministries and commissions may be present
to give their views.” At the Constitutional Convention, the Delegates of the
Constitutional Convention proposed replacing “the Premier of the Executive
Yuan” with “the heads of various Yuans concerned.” The reason for such change
was that “[on] statutory bills within the competences of the Examination Yuan,
the Judicial Yuan and the Control Yuan, the heads of various Yuans concerned
may be present at the Legislative Yuan meetings to give their views.” This
proposed change was adopted by the Constitutional Convention and then
became the current text. It is hence evident that “the heads of various Yuans
concerned” include the heads of all the Yuans except the Legislative Yuan. Also,
the Delegates of the Constitutional Convention proposed deletion of a provision
from Article 87 of the Constitution, originally Article 92 in the Draft
Constitution. The deleted provision provided, “Regarding statutory bills
introduced by the Examination Yuan on matters within its authority, the
Secretary-General of the Examination Yuan shall attend the Legislative Yuan to
provide explanations of the bills.” The reason for deletion was:

[O]n matters within its authority, the Examination Yuan has the power
to introduce statutory bills to the Legislative Yuan, and so do other
Yuans. If it is necessary for someone to attend the Legislative Yuan to
explain the bills, the head of the Yuan in charge for such bills or
his/her authorized representative may attend the Legislative Yuan. It
is not necessary to provide that the Secretary-General shall be present

07



J Y. Interpretation No. 3 45

in the Constitution.

It was apparently agreed among the Delegates of the Constitutional Convention
that all the Yuans have the power to introduce bills. After examining the Records
of the Constitutional Convention and all the propositions introduced by the
Delegates of the Constitutional Convention, we found no objection or conflict of
opinion on this issue. Nor was there any other particular reason suggesting that
the Examination Yuan alone, to the exclusion of the Judicial Yuan and the
Control Yuan, wield the power to introduce bills.

[3] The Preamble of the Constitution states that this Constitution is created
based upon the teachings bequeathed by Dr. Sun Yat-sen, who founded the
Republic of China. The Five Yuans were instituted according to Article 53
(Executive), Article 62 (Legislative), Article 77 (Judicial), Article 83
(Examination), and Article 98 (Control) of the Constitution. Each Yuan is the
highest governmental branch of State discharging its duties independently. Each
is equal to the other Yuans within the scope of its respective powers, as
originally bestowed by the Constitution. On matters within their respective
authorities, the Control Yuan and the Judicial Yuan may introduce bills to the
Legislative Yuan, out of similar business necessity to that of the Examination
Yuan. If the Examination Yuan may introduce statutory bills to the Legislative
Yuan on matters within its authority, there is no reason to claim that the Judicial
Yuan and Control Yuan’s powers to introduce statutory bills to the Legislative
Yuan on matters within their respective authorities were purposefully omitted or
intentionally precluded in the Constitution. It is the Legislative Yuan alone that
wields the power to deliberate on and approve the statutory bills. Yet it is neither
unreasonable nor violative of any law for other Yuans, being more familiar with
matters within their respective authorities, to introduce statutory bills to the
Legislative Yuan and to provide their opinions on respective legislation.
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46  The Power to Introduce Statutory Bills to the Legisiative Yuan

[4] In conclusion, in accordance with Article 87 of the Constitution, the
Examination Yuan may introduce statutory bills to the Legislative Yuan. In light
of the principle of the Five Powers being separate and equal and of the
constitution-making history of Article 87 and Article 71, it is hereby declared
that it is consistent with the spirit of the Constitution that the Control Yuan may
introduce statutory bills to the Legislative Yuan on matters within its authority.

Background Note by the Translator

The petitioner, the Control Yuan, drafted the Control Act and the
Organization Act of the Control Yuan Committees. The Control Yuan then
submitted the statutory bills at various times to the Legislative Yuan and
requested both bills be deliberated and decided on by the latter Yuan. However,
the Legislative Yuan returned the bills on the grounds that there was no textual
basis in the Constitution for the Control Yuan to introduce statutory bills to the
Legislative Yuan. Then the petitioner, according to Article 44 of the Constitution,
requested the President of the Republic to summon the heads of the three Yuans
concerned, namely the Legislative Yuan, the Judicial Yuan, and the Control
Yuan. After negotiations, an agreement was reached that this case would be best
resolved by the Constitutional Court. Based on this agreement, the Control Yuan
filed a petition to the Constitutional Court in July 1948 for constitutional
interpretation. In May 1952, the Constitutional Court issued this Interpretation.

There is no reasoning in this Interpretation, as J.Y. Interpretations Nos. 1
to 79 did not include any further reasoning other than holdings.
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® The Constitution of the Kingdom of Cambodia 1993 with Amendments through 2008
Article 7 The King of Cambodia shall reign, but not govern,
The King is the Head of State for life.
The Person of the King shail be inviclable.
° The Constitution of the Kingdom of Cambodia 1993 with Amendments through 2008
Article 12 When the King dies, the President of the Senate shall perform the duties of the Acting
Head of State as the Regent of the Kingdom of Cambodia.
If, when the King dies, the President of the Senate cannot perform the duties of the Acting Head of
State in place of the King, the respensibilities of Acting Head of State in the capacity of Regent shall be
exercised in campliance with the second and third paragraph of Article 11 .
“ The Constitution of the Kingdom of Cambodia 1993 with Amendments through 2008
Article 13 Within a period of not more than seven days, the Councl of the Throne shall choose a new
King of the Kingdom of Cambodia.
The Royal Counci of the Throne shail consist of:
- The President of the Senate
- The President of the National Assembly
- The Prime Minister
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- The Chief Monk of each of the Orders of Mahayana Buddhism (MohaNikay)
and Theravada Buddhism (ThammayutekakNikay)
- The First and Second Vice-President of the Senate
- The First and Second Vice-President of the National Assembly
The organization and functioning of the Council of the Throne shall be determined by law.
“The Constitution of the Kingdom of Cambodia 1993 with Amendments through 2008
Article 136 Members of the Constitutional Council shall be selected from among dignitaries with
a higher-education: degree in law, administration, diplemacy or economics and who have considerable wark
experience.
# The Constitution of the Kingdom of Cambodia 1993 with Amendments through 2008
Article 141 After any law is promuleated, the King, the President of the Senate, the President of the
National Assembly, the Prime Minister, one quarter of the Senators, one tenth of Members of the National
Assembly, or the Courts, may request the Constitutionat Council to review the constitutionality of that law.
People shall have the rights to appeal against the constitutionality of any law through Members of
the National Assembly, or the President of the National Assembly, or Senators, or the President of the Senate
as stiputated in the above paragraph.
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® Preah Reach Kram No CS/RKM/0498/06 of April 8, 1998 on the Organization and the Functioning of
the Constitutional Council

Article 15 The Constitutional Council shall have the competence to guarantee the respect of the
Constitution, to interpret the Constitution and the Laws adopted by the Naticnal Assembly and definitely
reviewed by the Senate, in the framework of the control of the constitutionality of the Laws.

? Preah Reach Kram No CS/RKM/0498/06 of April 8, 1998 on the Crganization and the Functioning of
the Constitutional Council

Article 18 After a law has been promulgated, the King, the President of the Senate, the President of
the National Assembly, the Prime Minister, one-fourth of the Senatars, one-tenth of the National Assembily’s
Members or the Courts can request the Constitutional Council to examine the constitutionality of that law.

Any citizen has the right to raise the unconstifutionatity of the law or to ask the Constitutional Council to
interpret it through the intermediary of the President of the National Assembly, of the National Assembly’s
Members or of the President of the Senate or of the Senators, as provided in the aforementioned paragraph.
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| 15
KINGDOM OF CAMBODIA
Nation Religion King

The Constitutional Council

CASE
N° 083/006/2004
Of August 11, 2004

Decision

N°061/003/2004 CC.D
Of September 07, 2004

The Constitutional Council

Seen the Constitution of the Kingdom of Cambodia;
Seen Preah Reach Kram N° CS/RKM/0498/06 of April 8, 1998 on the Organization
and the Functioning of the Constitutional Council,

Seen the letter of August 10, 2004 of the 16 MPs requesting the Constitutional
Council to interpret the Article 7 of the Constitution in the case of the King’s
abdication;

Seen the documents of the National Assembly concerning the deliberation of the
Constituent Assembly on the Article 7 of the Constitution;

Having heard the rapporteur,
Having deliberated in compliance with the law,

Whereas the 16 MPs, more than 1/10 (13 MPs) of the Members of the National
Assembly, by their August 10, 2004 letter requested the Constitutional Council to
interpret the Article 7 of the Constitution, letter received by the Secretariat General
on August 11, 2004 at 14:23 the number of 16 MPs satisfies the provision of the
Article 141 N of the Constitution; therefore, the Constitutional Council can
examine this request in accordance with the Article 136N of the Constitution and
Article 15 and 18 of the law on the Organization and the Functioning of the
Constitutional Council promulgated by Preah Reach Kram N° CS/RKM/0498/06 of
April 8, 1998;

Whereas the letter of the MPs requesting to interpret the Article 7 of the
Constitution raising the question concerning the case of the King’s abdication
“after having often times messages firom the King on his intention to abdicate, after
different interpretations by the Prime Minister and a group of jurists on his
abdication ”, deals with the paragraph 2 of the Article 7 of the Constitution
providing that “the King shall be head of state for life” which means the King shall
reign and be Head of State for life. The role of His Majesty as King and Head of
State for life is inseparable; therefore, the King shall reign and shall be Head of
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State for life. His reign shall be determined from the date of his coronation until his
demise;

- Whereas the Articles 12 and 13 of the Constitution of the Kingdom of Cambodia,
adopted by the Constituent Assembly, provides the selection of the new King only
after the demise of the reigning King;

- Whereas the abdication is not provided in the Constitution.

Decides:
Article 1 : The Article 7 of the Constitution shall be interpreted in compliance
with the above-mentioned motives.

Article 2: This decision made in the plenary session of the Constitutional
Council in Phnom Penh on September 07, 2004 shall be final
without recourse, shall have authority over all the instituted powers
as stipulated in the Constitution and shall be published in
the “Journal Officiel”

Phnom Penh, September 07, 2004
For the Constitutional Council
The President
Signed and Sealed

BIN CHHIN
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" European Convention on Human Rights

Article 5 Right to liberty and security

1. Everyone has the right to liberty and security of person. No one shall be deprived of his liberty
save in the following cases and in accordance with a procedure prescribed by law:

{0) the lawful arrest or detention of a person effected for the purpose of bringing him before the
competent legal authority on reasonable suspicion of having commitied an offence or when it is reasonably
considered necessary to prevent his committing an offence or fleeing after having done so;

3, Everyone arrested or detained in accordance with the provisions of paragraph 1 {c} of this Article
shall be brought promptly before a judge or other officer authorised by law to exercise judicial power and
shall be entitled to trial within a reasonable time or to release pending trial, Release may be conditioned by
guarantees to appear for irial.

® Article 15 Derogation in time of emergency

1. In time of war or other public emergency threatening the life of the nation any High Contracting
Party may take measures derogating from its obligations under this Convention to the extent strictly required
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by the exigencies of the situation, provided that such measures are not inconsistent with its other obligations
under international law.

2. No derogation from Article 2, except in respect of deaths resulting from lawful acts of war, or from
Articles 3, 4 (paragraph 1) and 7 shall be made under this provision.

3. Any High Contracting Party availing itself of this right of derogation shall keep the Secretary General
of the Council of Europe fully informed of the measures which it has taken and the reasons therefor. It shall
also inform the Secretary General of the Council of Europe when such measures have ceased to operate and
the provisions of the Convention are again being fully executed.
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'The detention of a Supreme Judge in Turkey was illegal
and violated the right to freedom and security.
Important decision .

sohroaselaw.comien/echr-decisions/y-article/aricle-Sfthe-detention-ol-a-supreme-judge-in-iurkey-was-ifiegal-and-
viclated-the-righi-lo-freedom-and-security-important-decision/

April 17, 2019

JUDGMENT

Alparslan Altan v. Turkey 16-04-2019 (no. 12778/17)
see here

SUMMARY

The case concerned the detention of a Turkish Constitutional Court judge foliowing the
attempted

coup of 15 July 2016. Mr Altan was deprived of his liberty primarily on suspicion of
membership of an armed terrorist organisation, FETO/PDY. The Constitutional Court
found that this constituted the factual and legal

basis for a case of discovery in flagrante delicto. In a judgment adopted on 10 October
2017 the

Court of Cassation had held that a situation of discovery in flagrante delicto arose at the
time of a
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judge’s arrest on suspicion of membership of an armed organisation. The Court found
that this
extension by the courts of the scope of the concept of in flagrante delicto meant that Mr
Altan could
not have known that the fact of being suspected of membership of a criminal crganisation
was
sufficient to deprive him of the procedural safeguards afforded to Constitutional Court
members.

Regarding the order for Mr Altan’s pre-trial detention on 20 July 2016, the Court found
that the

evidence before it did not support the conclusion that there had been a reasonable
suspicion at the

time of his initial detention. That being so, the suspicion against him at that time had not
reached

the minimum level of “reasonableness” required by Article 5 § 1 (c). Although it had been
imposed

under judicial supervision, the detention order had been based on a mere suspicion of
membership

of a criminal organisation, independently of any pending criminal proceedings. Such a
degree of

suspicion could not be sufficient to justify an order for the detention of a judge serving on
a highlevel court, in this instance the Constitutional Court.

The Court also observed that the measures taken against the applicant could not be said
to have

been strictly required by the exigencies of the situation for the purposes of Article 15
(derogation in

time of emergency) of the Convention.

THE IMPORTANCE OF THE CASE

This decision is a follow-up to a series of the Court’s judgments, in which the Court
intervenes in the substance of the cases (see Rustamzade v Azerbaijan of 07-03-2019
under No. 38239/16 and Lgar Mammadov v Azerbaijan (No 2 ) of 16.11.2017 No 919/15)

PROVISION

Article 5

PRINCIPAL FACTS

The applicant, Alparslan Aitan, a former member of the Turkish Constitutional Court, is a
Turkish

national who was born in 1968 and lives in Ankara (Turkey). He is currently detained.
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During the night of 15 to 16 July 2016 a group of members of the Turkish armed forces
calling

themselves the “Peace at Home Council” attempted to carry out a military coup aimed at
overthrowing the Parliament, Government and President of Turkey. The day after the
coup attempt, the national authorities blamed the network linked to Fetullah Gilen, a
Turkish citizen living in

Pennsylvania (United States of America) and considered to be the leader of an
organisation known

as FETO/PDY (“Gililenist Terror Organisation/Parallel State Structure”). Several criminal
investigations

were subsequently initiated by the appropriate prosecuting authorities in respect of
suspected

members of that organisation.

On 20 July 2016 the Government declared a state of emergency. On 21 July 2016 the
Turkish

authorities gave notice to the Secretary General of the Council of Europe of a derogation
from the

Convention under Article 15.

The Government stated that during and after the coup attempt, the prosecuting
authorities had

initiated criminal investigations in respect of individuals involved in the attempt and others
who had

links to the FETO/PDY organisation, including members of the judiciary. On 16 July 2016
some 3,000

judges and prosecutors, including two judges of the Constitutional Court and more than
160 judges

of the Court of Cassation and the Supreme Administrative Court, were taken into police
custody and

subsequently placed in pre-trial detention. In addition, warrants were issued for the arrest
of 30

judges of the highest courts who were deemed to be fugitives.

The state of emergency was lifted on 18 July 2018.

On 16 July 20186, in the course of a criminal investigation opened by the Ankara public
prosecutor's

office, Mr Altan was arrested and taken into police custody on the instructions of the same
office,

which described him as a member of the FETO/PDY organisation and urged that he be
placed in

pre-trial detention.
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On 20 July 2016 Mr Altan, together with 13 other suspects, appeared before a magistrate
on

suspicion of attempting to overthrow the constitutional order and being members of the
FETO/PDY

organisation. Mr Altan denied all the accusations against him. On the same day, the
magistrate

ordered the pre-trial detention of Mr Altan and the other suspects. Mr Altan immediately
lodged an

objection against the order for his pre-trial detention, arguing that there was no concrete
evidence

that could justify his detention, and that such a measure did not comply with domestic
law. He asked '

for alternative measures to be applied on the grounds that his son was severely disabled
and

dependent on his personal assistance.

On 4 August 2016 the Constitutional Court, meeting in plenary session, dismissed Mr
Altan from his

post. It found, on the basis of Article 3 of Legislative Decree no. 667, that “information
from the

social environment” and the "common opinion emerging over time” among members of
the

Constitutional Court suggested that he had links to the organisation in question and was
no longer fit

to practise his profession.

On 9 August 2016 the magistrate dismissed Mr Altan’s objection against the order for his
detention.

Mr Altan made several applications for release on bail, which were refused by the
competent

magistrates. On several occasions the Criminal Division of the Court of Cassation
reviewed whether

it was necessary to keep him in pre-trial detention and ordered the extension of that
measure.

On 7 September 2016 Mr Altan lodged an individual application with the Constitutional
Court.

On 11 January 2018 the Constitutional Court gave judgment, finding that the accusation
had been

based on statements by anonymous witnesses and a suspect, messages exchanged via
the BylLock

messaging service and mobile telephone signals. Addressing the complaint about the
lawfulness of

Mr Altan’s initial detention, it held that this issue should be examined under Article 15 of
the

Constitution, by which, in a state of emergency, the exercise of fundamental rights and
freedoms
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could be partially or fully suspended, or measures derogating from the guarantees
enshrined in the

Constitution for those rights could be taken. As to the merits of the complaint, it noted that
the

alleged offence — membership of an armed terrorist organisation — was an ordinary
offence

punishable by a heavy sentence and falling within the jurisdiction of the assize courts.
The Constitutional Court also observed that, in view of the very specific circumstances
surrounding the attempted coup and the extent to which FETO/PDY had infiltrated the
administrative and judicial authorities, the order for Mr Altan’s pre-trial detention could be
said to have been proportionate and based on justifiable grounds.

On 15 January 2018 the public prosecutor’s office at the Court of Cassation filed a bill of
indictment

in respect of Mr Altan, charging him in particular, under Article 314 of the Criminal Code,
with being

a member of an armed terrorist organisation, namely FETO/PDY.

In a summary judgment of 6 March 2019 the Sth Criminal Division of the Court of
Cassation

sentenced Mr Altan to 11 years and three months’ imprisonment for membership of an
armed

terrorist organisation. Two further individual applications lodged by Mr Altan with the
Constitutional

Court are currently pending.

THE DECISION OF THE COURT

Article 58§ 1and 3
Lawfulness of the applicant's pre-trial detention

The Court observed that it had not been alleged that Mr Altan had been arrested and
placed in

pre-trial detention while in the process of committing an offence linked to the attempted
coup of 15

July 2016, although the Ankara public prosecutor’s office, in its instructions of 16 July
2016, had also

mentioned the offence of attempting to overthrow the constitutional order. The latter
offence had

not been taken into consideration by the magistrate who had subsequently guestioned Mr
Altan and

ordered his pre-trial detention.

The applicant had therefore been deprived of his liberty primarily on suspicion of
membership of
FETO/PDY, considered by the investigating authorities and the Turkish courts to be an
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armed
terrorist organisation that had planned the attempted coup. The Constitutional Court
found that this constituted the factual and legal basis for the finding by the investigating
authorities that there had been a case of discovery in flagrante delicto.

The Court noted that in its leading judgment adopted on 10 October 2017, the Court of
Cassation

had held that a situation of discovery in flagrante delicto arose when a judge was arrested
on

suspicion of the offence of membership of an armed organisation. The leading judgment
indicated

that in cases involving an alleged offence of membership of a criminal organisation, it was
sufficient

that the conditions laid down in Article 100 of the Code of Criminal Procedure (CCP) were
satisfied in

order for a suspect who was a member of the judiciary to be placed in pre-trial detention
on the

grounds that there was a case of discovery in flagrante delicto.

The Court observed, however, that Article 2 of the CCP provided a conventional definition
of the

concept of in flagrante delicto, linked to the discovery of an offence while it was being
committed or

immediately afterwards. Yet according to the above-mentioned precedent of the Court of
Cassation,

a suspicion of membership of a criminal organisation could be sufficient to characterise a
case of

discovery in flagrante delicto without the need to establish any current factual element or
any other

indication of an ongoing criminal act. Furthermore, from a reading of the Court of
Cassation’s

judgment of 10 October 2017 it was not clear how that court’s settled case-law
concerning the

concept of a continuing offence could have justified extending the scope of the concept of
discovery

in flagrante delicto, which related to the existence of a current criminal act, as provided in
Article 2

of the CCP. In the Court’s view, the national courts’ extension of the scope of that concept
and their

application of domestic law in the present case were not only problematic in terms of the
principle

of legal certainty, but also appeared manifestly unreasonable.
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Accordingly, the applicant’s detention, ordered on the basis of Article 100 of the CCP in

conditions

depriving him of the procedural safeguards afforded to members of the Constitutional
Court, had

not taken place in accordance with a procedure prescribed by law, as required by Article
58 1.

The Court found that an extensive interprefation of the concept of in flagrante delicto
could clearly

not be regarded as an appropriate response to the state of emergency. Such an
interpretation,

which, moreover, had not been adopted in response to the exigencies of the state of
emergency,

was not only problematic in terms of the principle of legal certainty, but also negated the
procedural

safeguards which members of the judiciary were afforded in order to protect them from
interference by the executive. It had legal consequences reaching far beyond the context
of the state

of emergency, and was in no way justified by the special circumstances arising in that
context.

The Court concluded that the decision to place the applicant in pre-trial detention, which
had not

been taken “in accordance with a procedure prescribed by law", could not be said to have
been

strictly required by the exigencies of the situation.

There had therefore been a violation of Article 5 § 1 on account of the unlawfulness of the
applicant's pre-trial detention.

Alleged lack of reasonable suspicion that the applicant had committed an offence

The Court had to have regard to all the relevant circumstances in order to determine
whether there

had been any objective information showing that the suspicion against the applicant had
been

“reasonable” at the time of his initial detention.

The Court found that the very specific context of the case called for a high level of
scrutiny of the

facts. It took into account the difficulties facing Turkey in the aftermath of the attempted
military

coup and accepted that the coup attempt had posed a major threat to democracy in
Turkey. The

Government had emphasised the atypical nature of the organisation in question —
considered by the

Turkish courts to have premeditated the coup attempt of 15 July 2016 — and argued that it
had
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extensively infiltrated influential State institutions and the judicial system under the guise
of
lawfulness. In the Court’s view, such alleged circumstances might mean that the
“reasonableness” of the suspicion justifying detention could not be judged according to
the same standards as were applied in dealing with conventional offences.

Nevertheless, the exigencies of dealing with organised crime could not justify stretching
the notion

of “reasonableness” to the point where the essence of the safeguard secured by Article 5
§1 (c)of

the Convention was impaired. The Court’s task in the present case was to ascertain
whether there

had been sufficient objective elements at the time of Mr Altan’s initial detention to satisfy
an

objective observer that he could have committed the offence of which he had been
accused by the

prosecuting authorities. In so doing, it had to assess whether the measure in question
had been

justified on the basis of the facts and information available at the relevant time that had
been

submitted to the scrutiny of the judicial authorities ordering the measure.

The Court noted that after describing the characteristics of the FETO/PDY organisation
and its covert

structure within the judiciary, the Constitutional Court had referred to the statements of
two

anonymous witnesses; statements by a former rapporteur of the Constitutional Court
accused of

belonging to FETO/PDY; messages exchanged via Byl.ock between other individuals;
information

about telephone lines; and records of journeys abroad. These items of evidence had
been gathered

long after the applicant’s initial detention. The first item to be obtained had been recorded
on

4 August 2016, more than two weeks after the applicant had been placed in pre-trial
detention. The

other statements and evidence had been obtained a considerable time afterwards. The
applicant

had repeatedly drawn the national courts’ attention to that fact, arguing in particular that
there had

been no concrete evidence that could have justified his detention. However, in the
reasoning that

had led it to dismiss Mr Altan’s application, the Constitutional Court had not addressed
that

argument. Likewise, the Government had remained silent on the matter.
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Accordingly, unlike the Constitutional Court, the Court did not consider it necessary to
examine

these items of evidence, which had been obtained long after the applicant’s initial
detention, to

ascertain whether the suspicion grounding the detention order had been “reasonable”. It
had to be

borne in mind that the Court's task was to examine whether Mr Altan’s initial detention on
20 July

2016 had been based on a reasonable suspicion, and not whether such a suspicion had
persisted

during his ongoing detention.

In any event, the Court considered that the subsequent gathering of evidence did not
release the

national authorities from their obligation to provide a sufficient factual basis that could
justify an ,

applicant's detention. To conciude otherwise would defeat the purpose of Article 5 of the
Convention, namely to prevent arbitrary or unjustified deprivation of liberty.

The Court observed that Mr Altan had clearly not been suspected of having been involved
in the

events of 15 July 2016. On 16 July 2016 the Ankara public prosecutor’s office had issued
instructions

describing him as a member of the FETO/PDY terrorist organisation and calling for his
pre-trial

detention; however, the Government had not produced any facts or information capable
of serving

as a factual basis for the prosecutor’s instructions.

in particular, the Court noted that it did not appear from the order by the magistrate for the
applicant’s detention that that measure had been based on any factual evidence
indicating the

existence of a strong suspicion, such as witness statements or any other fact or
information giving

cause to suspect the applicant of having committed the offence in question. In the Court's
view, the

magistrate’s vague and general references to the wording of Article 100 of the CCP and
to the

evidence in the file could not be viewed as sufficient to justify the “reasonableness” of the
suspicion

on which the detention order was supposed to have been based, in the absence either of
a specific

assessment of the individual items of evidence in the file, or of any information that couid
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have
justified the suspicion against the applicant, or of any other kinds of verifiable material or
facts.

The Court thus found that no specific facts or information giving rise to a suspicion
justifying Mr

Altan’s detention had been mentioned or produced during the initial proceedings, which
had

nevertheless concluded with the order for his pre-trial detention.

On the basis of the above analysis, the Court held that the evidence before it was
insufiicient to

support the conclusion that there had been a reasonable suspicion against the applicant
at the time

of his initial detention. It found that the Government’s explanations did not meet the
requirements

of Article 5 § 1 (c) regarding the reasonableness of a suspicion justifying an individual’s
detention.

As regards the notion of “reasonableness” of the suspicion on which arrest or detention
had to be

based during the state of emergency, the Court observed that the difficulties facing Turkey
in the

aftermath of the attempted military coup of 15 July 2016 were undoubtedly a contextual
factor

which had to be fully taken into account in interpreting and applying Article 5 of the
Convention in

the present case. This did not mean, however, that the authorities had carte blanche
under Article 5

to order an individual’s detention during the state of emergency without any verifiable
evidence or

information or without a sufficient factual basis satisfying the minimum requirements of
Article 5 § 1

(c) regarding the reasonableness of a suspicion, After all, the “reasonableness” of the
suspicion on

which deprivation of liberty had to be based formed an essential part of the safeguard laid
down in

Article 5 § 1 (c).

Concerning the order for the applicant’s pre-trial detention on 20 July 2016, the Court
observed that

it had been based on a mere suspicion of membership of a criminal organisation,
although it had

been imposed under judicial supervision. Such a degree of suspicion could not be
sufficient to justify

an order for a person’s detention. In such circumstances, the measure in issue could not
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be said to

have been strictly required by the exigencies of the situation. To conclude otherwise
would negate

the minimum requirements of Article 5 § 1 (c) regarding the reasonableness of a
suspicion justifying

deprivation of liberty and would defeat the purpose of Article 5 of the Convention.
Moreover, the

Court found these considerations to be especially important in the present case, given
that it

involved the detention of a judge serving on a high-level court, namely the Constitutional
Court.

The Court therefore concluded that there had been a violation of Article 5 § 1 on account
of the lack

of reasonable suspicion, at the time of the applicant’s initial pre-trial detention, that he had
committed the offence in question. Having regard to that finding, the Court considered
that it was

unnecessary to examine whether the authorities had satisfied the requirement to give
relevant and

sufficient reasons for depriving the applicant of his liberty.

Just satisfaction (Article 41)

The Court held that Turkey was to pay the applicant 10,000 euros in respect of non-
pecuniary
damage.

Separate opinion

Judge Mert expressed a partly dissenting opinion. The opinion is annexed to the
judgment(echrcaselaw.com editing).
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° European Convention on Human Rights

Article 5 Right to liberty and security

1. Everyone has the right to liberty and security of person. No one shall be deprived of his liberty
save in the following cases and in accordance with a procedure prescribed by law:

{c) the lawful arrest or detention of a person effected for the purpose of bringing him before the
competent legal authority on reasonabie suspicion of having committed an offence or when it is reasonably
considered necessary te prevent his committing an offence or fleeing after having done so;

3. Everyone arrested or detained in accordance with the provisions of paragraph 1 (c) of this Article
shall be brought promptly before a judge or other officer authorised by law to exercise judicial power and
shall be entitled to trial within a reascnable time or to release pending irial. Release may be conditioned by
guarantees to appear for trial.
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° Article 15 Derogation in time of emergency

1. In time of war or other public emergency threatening the life of the nation any High Contracting
Party may take measures derogating from its obtigations under this Convention to the extent strictly required
by the exigencies of the situation, provided that such measuras are not inconsistent with its other oblieations
under international law.

2. No derogation from Article 2, except in respect of deaths resulting from lawfut acts of war, or from
Articles 3, 4 (paragraph 1} and 7 shall be made under this provision.

3. Any High Contracting Party availing itself of this right of derogation shall keep the Secretary Generat
of the Council of Europe fully informed of the measures which it has taken and the reasons therefor. It shall
also inform the Secretary General of the Council of Europe when such measures have ceased to operate and
the provisions of the Convention are again being fully executed.

" Protocol No. 4 to the Convention for the Protection of Human Rights and Fundamental
Freedoms

Articte 2 ~ Freedom of movement

1. Everyone lawfully within the territory of a State shall, within that territory, have the right to tiberty
of movement and freedom to choose his residence.

2, Everyone shall be free to leave any country, including his own,

3. No restrictions shail be placed on the exercise of these rights other than such as are in accordance
with law and are necessary in a democratic society in the interests of national security or public safety, for
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the maintenance of ordre public, for the prevention of crime, for the protection of health or marals, or for
the protection of the rights and freedoms of others.

4. The rights set forth in paragraph 1 may also be subject, in particular areas, to restrictions imposed
in accordance with law and justified by the public interest in a democratic society.
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The lockdown ordered by the authorities to tackle the
COVID-19 pandemic not to be equated with house
arrest

schroaselaw.comvenfechr-decisionsihe-lockdown-ordersd-by-the-authorilies-io-tackle-the-covid-18-pandamic-not-
to-be-equatad-with-house-arrest/

May 20, 2021

JUDGMENT

Terhe v. Romania 20.5.2021 (app. no. 49933/20)
see here

SUMMARY

The case concerned the lockdown which was ordered by the Romanian government from
24 March

to 14 May 2020 to tackle the COVID-19 pandemic and which entailed restrictions on
leaving one's

home.

The Court held that the measure complained of could not be equated with house arrest.
The level of
restrictions on the applicant’s freedom of movement had not been such that the general
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lockdown
ordered by the authorities could be deemed to constitute a deprivation of liberty. In the
Court’s
view, the applicant could not therefore be said to have been deprived of his liberty within

the
meaning of Article 5 § 1 of the Convention.

PROVISION

Article 5

PRINCIPAL FACTS

The applicant, Cristian-Vasile Terhes, is a Romanian national who was born in 1978 and
lives in Zalau.

Mr Terhes was elected as a member of the European Parliament in 2019 on the list of the
Romanian

Social Democratic Party. He was in Romania at the time of the events.

On 11 March 2020 the World Health Organization declared that the world was facing a
pandemic
caused by the SARS-CoV-2 coronavirus, responsible for an iliness known as COVID-19,

On 16 March 2020 the Romanian President enacted Decree no. 195/2020 introducing a
thirty-day

state of emergency in Romania with immediate effect. The decree provided for
restrictions on the

exercise of certain fundamental rights, including freedom of movement.

On 21 March 2020 the Minister of the Interior issued an ordinance advising people
against leaving

home between 6 a.m. and 10 p.m. and prohibiting them from doing so between 10 p.m.
and 6 a.m.

On 24 March 2020 a further ordinance prohibited all movement outside the home with
immediate

effect, except in a certain number of exhaustively listed circumstances. Any person
leaving home

had to carry a document attesting to valid reasons for doing so. Breaches of the rules
were

punishable by a fine.

On 14 April 2020, after assessing the public-health situation in the country, the Romanian
President

enacted Decree no. 240/2020 extending the state of emergency for thirty days — until 14
May 2020 —
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and maintaining the measures taken under Decree no. 195/2020. The state of emergency
ended on
14 May 2020 at midnight.

Mr Terhes asserted that he had been personally affected by the measure put in place by
the
authorities from 24 March 2020 to 14 May 2020.

On 7 May 2020 Mr Terhes brought an action in the Bucharest County Court on the basis
of Article 5

§ 4 of the Convention (right to a speedy decision on the lawfulness of detention). Alleging
that he

was being subjected to "administrative detention”, he requested the County Court to order
his

immediate release and to find that he had the right to leave his home for whatever
reason, without

having to produce a document attesting to valid reasons and without risking a penalty. He
asked the

court to examine his case urgently and deliver an enforceable judgment. On 10 June
2020 he asked the County Court to find that his action had become devoid of purpose
owing to the lifting of the lockdown,

On 8 and 25 May 2020 the applicant lodged applications for reconsideration of the
decrees and the

parliamentary decisions approving them, and of the second ordinance issued by the
Minister of the

Interior. His applications were rejected on the grounds that the legislation in question was
not

amenable to administrative review.

On 17 March 2020 the Permanent Representation of Romania to the Council of Europe
informed the

Secretary General of the Council of Europe of Romania’s intention to apply the derogation
provided

for in Article 15 of the Convention. The Romanian authorities subsequently informed the
Secretary

General at regular intervals of the various measures adopted until the ending of the state
of

emergency on 14 May 2020 at midnight.

Relying on Article 5 § 1 (right to liberty and security), the applicant contended that the
lockdown

imposed in Romania from 24 March to 14 May 2020, with which he had been required to
comply,

amounted to a deprivation of liberty.
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THE DECISION OF THE COURT...

Article 5 § 1

The Court noted at the outset that the applicant had not relied on Article 2 of Protocol No.
4

(freedom of movement) of the Convention in the proceedings before it. The applicant
sought to

demonstrate that the general lockdown imposed had constituted a deprivation of liberty
and not

simply a restriction of the right to freedom of movement.

in order to ascertain whether the measure complained of by the applicant amounted to a
deprivation of liberty, the Court examined his individual situation in the light of the criteria
established by its case-law.

The Court noted that the measure complained of by the applicant had lasted for fifty-two
days, from

24 March to 14 May 2020. It observed that no individual preventive measures had been
taken

against the applicant. The measure had been a general one, applied to everyone by
means of

legislation enacted by the various authorities in Romania. As a result of the
implementation of the

measure the applicant had been obliged to stay at home, only being allowed to leave for
the reasons

expressly provided for in the legislation, and with the relevant exemption form,

The Court noted that the applicant had been free to [eave his home for various reasons
and could go

to different places, at whatever time of day the situation required. He had not been
subject to individual surveillance by the authorities and did not claim to have been forced
to live in a cramped space, nor had he been deprived of all social contact.

Accordingly, in view of its degree of intensity, the measure in question could not be
equated with

house arrest.

The Court also attached importance to the fact that the applicant had not explained what
specific

impact the measure had had on his personal situation. He did not allege that he had been
confined

indoors for the entire duration of the state of emergency. More generally, the Court noted
that he

had not provided any specific information describing his actual experience of lockdown.
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In the Court's view, the level of intensity of the restrictions on the applicant’s freedom of
movement

had not been such that the general lockdown ordered by the authorities could be deemed
fo

constitute a deprivation of liberty. The applicant could not therefore be said to have been
deprived

of his liberty within the meaning of Article 5 § 1 of the Convention.

Lastly, the Court noted that Romania had announced its intention to derogate under
Articie 15 of

the Convention from the obligations flowing from Article 2 of Protocol No. 4 of the
Convention

guaranteeing freedom of movement, a right which the applicant had not asserted before
the Court.

As Article 5 § 1 of the Convention was not applicable in the present case, the Court
considered it ‘

unnecessary to examine the validity of the derogation notified by Romania to the Council
of Europe.

The Court held that the application was incompatible with the provisions of the
Convention and
should therefore be rejected.
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