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Executive Summary

The studyreporton “Prominent Precedents on the Constitutional
Adjudication” by Professor Emeritus Dr. Borwornsak Uwanno as
Head of researchers aims to examine the precedents of the
Constitutional Court rulings rendered by the Justices of the
Constitutional Court, as well as the judgments of the Supreme
Court and the Supreme Administrative Court, laying down the
precedents regarding constitutional implementation and
interpretation. The study also aims to comparatively investigate
and analyze the precedents on Thai and foreign constitutional

adjudication. It can be divided into two parts as follows.

Part I: The Protection of Human Dignity, Rights and
Liberties of the People

1. The Rule of Law by Dr. Punya Udchachon, Justice of the
Constitutional Court

The term “rule of law” initially appeared in the Constitution of
the Kingdom of Thailand, B.E. 2550 (2007). Section 3 paragraph two
stated that “the performance of duties of the National Assembly,
the Council of Ministers, the Courts, Constitutional organizations
and State agencies shall be in accordance with rules of law”.
Later, section 3 paragraph two of the Constitution of the Kingdom
of Thailand, B.E. 2560 (2017), stipulates that “the National
Assembly, the Council of Ministers, the Courts, the Independent

Organs, and the State agencies shall perform duties in accordance
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with the Constitution, laws and the rule of law for the common
good of the nation and the happiness of the public at large”. In this
connection, the Constitutional Court of the Kingdom of Thailand has
adhered so far to the rule of law for its constitutional adjudication
based upon two vital essences -- process and substance. As for the
first basis, the legislative process, the enactment of the executive,
fair trials and independence of the judiciary shall be taken into
account. Lastly, substance constitutes ex post facto law, unjust
discrimination, the presumption of innocence, constitutionality of
law, as well as fair and unprejudiced hearing. The Constitutional
Court of the Kingdom of Thailand shall, hence, perform its duties
to achieve international standards pursuant to the United Nations
Rule of Law Indicators in order for justice administration, protection
of people’s rights and liberties including public interests, and
universally standardized management of constitutional cases to
gain public confidence and faith under the rule of law eventually.

2. Legal Restrictions of Rights and Liberties by Associate
Professor Dr. Pawarit Lertdhamtewe, Faculty of Law, Ramkhamhaeng
University

Rights and liberties prescribed in the Constitution may be
restricted by any legal power. Such restriction of people’s rights and
liberties by legal provisions shall be consistent with constitutional
ones providing such direct authorization and based on the guarantee
of constitutional rights and liberties. That is to say, should absolute
rights be guaranteed in the Constitution, the restriction of such rights

and liberties shall not be permitted. The said limitation shall be
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imposed by constitutional power, providing five different clauses:
(1) exception not deemed as unjust discrimination, i.e. section 27
of the Constitution; (2) exception by an order or warrant issued
by the Court or on other grounds as provided by law, i.e. sections
28 paragraph two and paragraph three or section 33, section 36,
section 41, section 43, section 45, section 46, section 47 and
section 48 of the Constitution; (3) exception of an act imposed as
an offence and provided punishment by the law in force at the time
of commission, i.e. section 29 of the Constitution; (4) exception by
virtue of the provisions of law, i.e. section 32, section 34, section 38,
section 40, section 42 and section 44 of the Constitution; and
(5) exception during the time when the country is in a state of
war according to section 35 paragraph three of the Constitution.

As for subordinate legislation, the restriction of people’s rights
and liberties may be applied if constitutionally authorized primary
law imposes such limitation under conditions and hierarchy
of laws.

In addition to primary and subordinate legislation placing the
restriction of people’s rights and liberties, laws having existed
prior to the current Constitution or having been enacted under the
provisions of the previous Constitutions consist of unconstitutional
texts or provisions shall be deemed constitutional insofar as any
person brings a lawsuit or defends himself or herself in court, and
the court rules that they are contrary to or inconsistent with the

Constitution.
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3. The Justification and Necessity for Restrictions of Rights
and Liberties by Ref. iur. Prachya Chiasakul
As for the precedents on the constitutional adjudication,

the author analyzed a Constitutional Court ruling in five aspects
as follows.

1) The meaning of “justification and necessity for
restrictions of rights and liberties”

By comparison with the conditions stated in section
26 paragraph one of the Constitution of the Kingdom of Thailand,
B.E. 2560 (2017), and Constitutional Court Ruling No. 8/2561 (2018),
dated 26" December B.E. 2561 (2018), the conditions of
“justification and necessity for restrictions of rights and liberties”
vary in meanings beyond constitutional stipulation providing
legislative power. On the other hand, they may conform to
“purpose” or “intent” of the law as referred by the Federal
Constitutional Court of the Federal Republic of Germany for its
rulings under the proportionality principle.

2) The purpose of “specification” of justification and
necessity for restrictions of rights and liberties

As analyzed by the author, the Constitutional Court was
of opinion that the specification of justification and necessity for
such restrictions was intended to limit the exercise of state power
in order not to arbitrarily pass any law governing the public.
Furthermore, the above-mentioned specification positively enables
law enforcers to apply such justification and necessity as a law
enforcement basis under the proportionality principle, and also

the court to decide on whether constitutionality of law.
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3) Scope of application of provisions in terms of time

In its Ruling No. 8/2561 (2018), the Constitutional Court
held that the Anti-Money Laundering Act, B.E. 2542 (1999), specified
justification and necessity for restrictions of rights and liberties;
however, it did not explain in detail whether and why such
conditions shall be applied to the law on the date of promulgation
of the Constitution. As a result, it seems that the Constitutional
Court also intended to apply such formal conditions to the law
in effect on the date of the promulgation of the Constitution of
the Kingdom of Thailand, B.E. 2560 (2017). In the author’s opinion,
the legislator, nevertheless, would never anticipate that such
formal conditions would be imposed in the future, so they should
not be applied retroactively. Moreover, the Constitutional Court’s
consideration on this matter was merely an annotation to complete
the reasoning of its ruling.

4) Scope of application of provisions in terms of substance

The conditions in section 26 paragraph one of the
Constitution relating to the specification of justification and
necessity for restrictions of rights and liberties can be applied to
the enactment of a law resulting in restrictions of all categories of
rights or liberties regardless of whether or not there is any specific
provision prescribing special conditions for such restrictions.

5) Style of writing

In its Ruling No. 8/2561 (2018), the Constitutional Court
held that the Anti-Money Laundering Act, B.E. 2542 (1999),

specified justification and necessity for restrictions of rights and
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liberties and referred to the reason for the pronouncement as
specified at the end of such Act. This may be understood that
reasons can be designated in remarks at the end of the act.
However, the author is of opinion that a precedent for the form of
“specifying” justification and necessity for restrictions of rights and
liberties in line with section 26 paragraph one of the Constitution
of the Kingdom of Thailand, B.E. 2560 (2017), could not be
established by Constitutional Court Ruling No. 8/2561 (2018).
Given that the case was relevant to the constitutionality of the
legal provision the Court relied on pursuant to section 212 of the
Constitution, the applicant had no power to object any issues
related to the enactment under the legislative procedure as well
as the specification of justification and necessity for restrictions
of rights and liberties under section 26 paragraph one of
the Constitution.

4. Double Jeopardy (ne bis in idem) by Associate Professor
Dr.Pokpong Srisanit, Dean of Faculty of Law, Thammasat
University

“Double jeopardy” or “not twice for the same” (ne bis in
idem) is of value in terms of human rights, constitutionism, criminal
law and criminal procedure law principles. In light of those concepts,
a trial or punishment shall not be resumed to an offender of the
same act. Such principle is a sub-dimension of the rights to a fair
trial, universally regarded as criminal justice standard recognized
in the International Covenant on Civil Rights and Political Rights
(ICCPR). It is also prescribed in the constitutions of many countries

as well as criminal law and criminal procedure law principles.
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In Thailand, this principle is also recognized in its criminal
law and criminal procedure law. Although it has not been explicitly
stated in the Constitution, it may be deemed a constitutional
value through interpretation as part of the principle of enacting
laws under necessity and proportionality in the Constitution of
the Kingdom of Thailand. The interpretation has been adopted
by the Constitutional Council (le Conseil Constitutionnel) while it
may await the Constitutional Court of the Kingdom of Thailand to
decide on this issue.

5. Freedom of Expression by Dr. iur. Nanchaya Channarong
(Ass. iur.)

The author analyzed interesting rulings related to freedom of
expression, i.e. Constitutional Court Ruling No. 30/2555 (2012) and
Central Administrative Court Judgment Red Case No. 2747/2558
(2015). In addition to those judicial decisions, the author also took
into account: 1) freedom of expression in the constitutional
provisions of Thailand and Germany; 2) restricted areas
(Schutzbereich), and 3) censorship.

As democratic countries, both Thailand and the Federal
Republic of Germany emphasize freedom of expression. Given the
relationship between freedom of expression and the process of
ideological struggle in a democratic regime, both German and Thai
Constitutions underline freedom of expression not only as freedom
of thought, speeches or opinion expression, but also freedom to
impart proven information. Such information shall not be an idea

or opinion; it is a start of expression, indeed. In addition, both Thai
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and German Constitutions agree that despite its significance, such
freedom is not an absolutely protected condition which shall not
be infringed. Legislative power to enact any law restricting freedom
of expression is, on the other hand, recognized in both of the said
Constitutions; to be more precise, section 34 paragraph one of
the Constitution of the Kingdom of Thailand, B.E. 2560 (2017) and
article 5 (2) of the Basic Law of the Federal Republic of Germany,
respectively. However, the State is not allowed to arbitrarily
restrict individual liberties. The Federal Constitutional Court of
the Federal Republic of Germany, in particular, has formulated
the Wechselswirkungslehre theory, under which substance and
significance of fundamental rights shall be taken into account in
order for the restriction. As for censorship, the German Basic Law
is essentially distinct from the Constitution of Thailand. In other
words, censorship of ideas or conceptual works resulting from the
exercise of fundamental rights to expression and press freedom to
broadcast information prior to dissemination shall be prohibited in
the German Basic Law. Nevertheless, censorship before publication
of any media shall not be permitted in accordance with section 35
paragraph three of the Constitution of the Kingdom of Thailand.

6. Freedom of Peaceful Assembly by Professor Dr.Prasit
Pivavatnapanich, Faculty of Law, Thammasart University, an Expert
to Justice of the Constitutional Court.

Assembly is a fundamental right under a democratic regime.
As it is a form of a gathering of individuals who want to express
their opinions or desire in a certain way to the public or governor,

such right closely involves freedom of expression.
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To deliberate whether it is peaceful assembly or not, most
of the foreign Constitutional Courts have taken into consideration
such overall incident. An inappropriate or aggressive act of a few
rally members is not deemed unrest.

As for the condition of advance notification, the
aforementioned foreign Constitutional Court tended to moderately
interpret the restrictiveness of the law on assembly or promote a
right to public assembly. Although such law provides that an
assembly shall be notified by a rally leader to an official in advance,
a failure to do so, upon such foreign Constitutional Court’s
consideration, did not illegalize such gathering claimed by any
officials to implement measures of assembly dissolution. Conversely,
upon the ruling of the Thai Constitutional Court, plain interpretation
of the law on assembly was applied: any assembly without advance
notification shall be unlawful.

Despite the recognition of a right to assembly in the International
Human Right Instruments, the Constitution and the Public Assembly
Act, such right can be practically achieved by the exercise and
interpretation of the judiciary (the Constitutional Court, the
Administrative Court, and the Court of Justice). Therefore, it
considerably plays a pivotal role in promoting and protecting a
right to public assembly in a democratic society through statutory

interpretation under the spirit and the rule of law.
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Part Il: Constitutional Review

1. Constitutionality of Law referred to the Constitutional
Court by the Court of Justice, the Administrative Court, and the
Military Court by Professor Dr. Chiranit Havanond, Justice of the
Constitutional Court.

The Constitution is the supreme law to govern a country,
providing the institutional structure and relationships between
authoritative institutions, establishing people’s rights and liberties
as well as stipulating legislative procedures to govern the public.
Thus, any provisions of law shall not be contrary to or inconsistent
with the Constitution and the mechanism for constitutionality of
law is necessary. Section 212 of the Constitution prescribes the
procedure of the objection of constitutionality of a provision of law
during a trial which shall be an act or equivalent law and deemed
as a legal problem that the court of jurisdiction shall apply to
the factual background. Such written objection with an opinion
submitted to the Constitutional Court shall include apparent
reasons: to what extend such provision violates people’s rights
and liberties, and what section of the Constitution such provision
is contrary to or inconsistent with. However, the matter shall not be
the same issue as the Constitutional Court’s precedents, and the
decision of the Court shall be final and binding on sovereign
polities, Independent Organs, and State agencies. For the sake
of the Thai people’s interests, the Constitutional Court shall,
vice versa, perform its duties under the Constitution, law,

and the rule of law.
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2. The Protection of Rights and Liberties by the Constitutional
Court under Section 213 by Dr.iur. Nanchaya Channarong (Ass. iur.)

By comparison between several landmark decisions of both
the Thai and German Constitutional Courts on the protection of
rishts and liberties, the author summarized three interesting
Constitutional Court rulings relevant to section 213 of the
Constitution: Constitutional Court Ruling No. 4/2563 (2020) Re:
Miss Srisamai Chueachat (applicant) requested for a Constitutional
Court ruling under section 213 of the Constitution; Ruling No. 7/2563
(2020) Re: Mr.Witteveen Tjibbe Ulysses Michael, or Tjibbe Ulysses
Michael Witteveen (applicant) requested for a Constitutional Court
ruling under section 213; and Ruling No. 5/2564 (2021) Re: the
Ombudsman (applicant), by complaints from the Ministry of
Transport and the State Railway of Thailand, requested for a
Constitutional Court ruling under section 213. It is found that the
Constitutional Court of the Kingdom of Thailand has established
precedents on constitutional adjudication in line with a variety of
German constitutional principles, especially on Rulings No. 4/2563
(2020) and No. 7/2563 (2020). By contrast, some markedly differ
from the German principles. To be more specific, permission of
a third party whose rights and liberties are not abused retains a
right to complaint. In addition, constitutional rights and liberties
of a juristic person under public law, i.e. any ministries, may be

violated as in Ruling No. 5/2564 (2021).
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In conclusion, along with its 25 years, the Constitutional
Court of the Kingdom of Thailand has performed its duties
under its motto: “Adhere to the Rule of Law, Uphold
Democracy, and Promote Rights and Liberties of the People”

in order for public trust and confidence.
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#aniiAsssu (The Rule of Law)*
Unyay) gnvrvu™

1. Waun1svananiiisssuy (a.A. 1215)

unUns3gesaayay (The Magna Carta) Aelsidunginsfislavsma
noUseiRmansaulunn egrseuuremaniasssy lnauming
Sgssuyaiananiianunsuaiifiedind unafunasesuasAunsesavsuay
ieinmesmaiiios adunngrudfnyuesigsssuyayien (Constitutionalism)
ol WURIIEEITHYLANIINNTABETENIN King John (1199 - 1216) fiu
Baron warluflan King John lémsaBugenamszUsinilse ediins1ua
vosmszasdileTuil 15 Iquisu A 1215 71 Runnymede vjmaj3uile
ushiuad sausInguranguluuvdnssgessuyey clauses 39 way 40 Sail

“No free man is to be arrested, or imprisoned, or imprisoned or
disseised [i.e. be deprived of his lands or possession], or outlawed, or
exiled, or in any other way ruined, nor will we go against him or send
against him, except by the lawful judgment of his peers or by the law
of the land. To no-one shall we sell or deny or delay right or justice.”"

et douAlunmunssgssuygiina iunstudusng uvesdns
Tunsfinrsanegradusssy (Right to Fair trial) Sudunszurunisfinnsan
fheanuiisssssu Unaaneaitnadundndfyussnsnilwesmdndfsssy

* NLSUEI'NF]’M‘HWUE]UlfUG]ﬂ']iﬁﬂ‘l&*’lﬂ’]’mﬁ]QEJFT']aiﬁﬁiillummﬁm@maiﬂﬂim@ﬂﬂ'l'ﬂ “naniifisssn”
Lmuu mLmsﬁﬁssmumLmaiwmmmﬂm Wﬁ/lﬁﬂﬂi'ﬁi 2550 Lﬂumu"l,ﬂ Lu@ﬁﬁ]’]ﬂiﬁﬁiiuum
auummanimigigmaam “naniiisssn” 1uLuaM1maqsgﬁisu1§aALﬂumiaLLSﬂ

* AAINNIANAITEETINYY
Nicholas Vincent. Magna Carta: Origins and Legacy. Bodleian Library, University of
Oxford, London, 2015, P.9.
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1.1 waniliisssa (The Rule of Law)

2. WAILIN5VRINANNRSTINYDDINY Y NANANTANTEUILYRIEMSFRLIENN
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1.1 waniliisssa (The Rule of Law)
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daalnguseneliiAntuaesssns Ao Ussmsusn erheunaseudalud
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wse “wn” Wu “0Asg” @) wie “5§i1599” (1a2) lLifianmisdudu
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2.4 wenluuszwaguanainavaslan

wandifsssy wanaadfnszuiu wasnaniifsy Wunanns
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V25ANR ga9snls. NOMLNBLYY 11 2 | MIUUILENNAINEUNTU-LDNTULAL AT
nguanesvvlutssnalneg, fuiadsdl 2. ngunmamiues © dwinfiuiuisginasnsal
UNINEAE, 2550. v 47-48 wlaann R. Carré de Malberg, Contribution a la théorie
générale de U’ Etat, Tome |, (Paris : CNRS, 1920), p. 488.
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2.4.1 mans13138 Lon L.Fuller wilsde The Morality of Law

(1964) F41 WINTFIUNA385330 (Moral Standards) Faudusdussaunelu
Y8INYNY (inner morality of law) Faseni (principal of legality) fiaz
viladladunguane Taedl 8 udn Ao

1) fianuihaly (sufficient generality)

2) Usznldegraliawme (publicly promulgated)

3) ToluTuowrAnlaifounas (prospective)

4) pg1etosdestaaudilala (minimally clear and

intelligible)
5) UsAanns9auwesiu (free of contradictions)
6) fafiesnin Tiaswusau (relatively constant)
7) finrudululfitagufRau (possible to obey)
8) Taduldlaglaisnsluanaumned fanieusing
9819170

winva 8 4 ssifundnUsziudinguuneynaduazdiuinsgiu
Wusssuiaumsiansn 1usssy wazeanneld 3s Fuller gndnlvidu legal
regularity fio TRsssudnivietus WALEUNNINY N was TN IRAEn S
nduiisménuszusulneuazdnsuyveruiinudiuin agsilvingruneuas
nszuaumsgRssadungring uaznseurumsyfsssuipdofssy
2.4.2 Declaration of Delhi (1959) 994 International
Commission of Jurists 34l 3 asrusznauidfay laun
1) yanausiayaulavsIasnmiisgesiuseuasAunses
2) FesfimaiifudaszuarivTnngmne sauanalnd
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1.1 waniisssa (The Rule of Law)

2.4.3 UN Secretary’s report
The Secretary-General has described the rule of law as
“a principle of governance in which all persons, institutions and entities,
public and private, including the State itself, are accountable to laws
that are publicly promulgated, equally enforced and independently
adjudicated, and which are consistent with international human rights
norms and standards. It requires, as well, measures to ensure adherence
to the principles of supremacy of law, equality before the law,
accountability to the law, fairness in the application of the law,
separation of powers, participation in decision-making, legal certainty,
avoidance of arbitrariness and procedural and legal transparency.”
(Report of the Secretary-General: The rule of law and transitional justice
in conflict and post-conflict societies (5/2004/616)
2.4.4 mans1a1se 51luns ndBAlies nanfaanifsssuin
“wdndifisssn Arondnmsfiuguuisnguneiisdlussueutssyiddlaeg

o £

Miinnuinaasuiseuduuyd wassousululiodnSurauywetunnug
9

[ 4
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43
Y a

Fofinwila q 1Aty lidsewissiuenty wiosswienvuiueny
masJ'amﬁa"mw@asz’[,uﬂﬁé’@ﬁwﬁaﬁwWmfuimLﬁmﬁumLazImaqﬁﬁﬁiu
mungsnevesuiliesiignaesuazdusss”
245 3nsgsvauynatvaniufsuliviuyey

$190051 205 wdniAsssududusingiuesigessuysy
lusvueudszsulay edsdesindnnsiugiuddnysateluil
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AULALDNA
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Mdusssuvesinenainis uazmsnszimneunasesiiveudaenguune

2) §uiffonn (Substance) Usznaudas nguanediadaslsifing
founds madonufilaslidussan undulvgruinuigviaundnfigay
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FreauiiisssssuunAINend

3) A1uB9ANS (Organization) Aaedin1suusuennsidouna Aasdl
FNaTBasEIsTIN WazNsEUINTYRSTINTIMEITTIY

3. naniifsssuauiinaINA1ININYVaAATTSTIUYY
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Abstract

Constitutional right cannot be limited unless a limitation is
authorized by law. This can be found in the constitution’s limitation
clauses. It is the principle of legality. This article demonstrates the
following results. Firstly, every provision limiting a constitutional right
must derive from a legal norm whose authority can be traced back — either
directly or indirectly - to the constitution itself. A legal provision limiting
constitutional right must constitute a part of the legal system’s
hierarchical structure. Regardless of its distance from the constitution,
it must always be connected to an authorization found therein. Secondly,
limitations on constitutional rights are based largely on statutes enacted
by the Parliament. No constitutional issue arises when some of the
element required to execute a limitation on a constitutional right are
found in a sub-statutory law. The Thai legal system draft its constitution
within the context of an existing mixed legal regime. It is possible, this
article argues, that questions can be raised as to the relation between
the existing law — developed prior to the constitution — and the
constitution itself. Legislation limiting constitutional rights is
constitutional if it abides by the requirements of the constitution’s

limitation clause.

Keywords: Rights and Liberties, Limitation by Law, Constitutional Rights
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(Chicago: The University of Chicago Press, 1994), 132.

03(’3 Are8unglu Peter W. Hogg, Constitutional Law of Canada (Toronto: Thomson

Carswell, 2007), 123.

9 Aasunely Mahabir Prashad Jain, Indian Constitutional Law (London: LexisNexis

Butterworths, 2003), 139.

05@ Aesuelu Suzie Navot, The Constitutional Law of Israel (Alphen aan den Rijn,

The Netherlands: Kluwer Law International, 2007), 73.
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108 Barak, above 41, at 109 (arguing that a legal provision limiting a constitutional right
must constitute a part of the legal system’s hierarchical structure.).
09 5 Wixiwﬁﬁyzﬁa%uﬂﬂa .71 2505.
1% 31951 6 wezsRylRTeyAna WA, 2505,
1% 31951 8 wegswRyiRveyana e, 2505,
f

110 o o
11051 9 WEVUYATRUAAS W.A. 2505.
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1 yifadensunisunasesil um 0310.2/21481 astudl 27 fquieu w.e. 2544,

e Attorney General of Quebec v Quebec Association of Protestant School Boards
et al. [1984] 2 SCR 66 (Supreme Court of Canada).

" The Queen v Jones [1986] 2 SCR 284 (Supreme Court of Canada).

"7 9991 United Mizrahi Bank Ltd. V Migdal Cooperative Village, CA 6821/93 [1995] IsrLR
1 at 237 (Supreme Court of Israel).

8 i Hoffman v South African Airways, 2001 (1) SA 1 (Constitutional Court of
South Africa).
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e Attorney General of Quebec v Quebec Association of Protestant School Boards
et al. [1984] 2 SCR 66 (Supreme Court of Canada), 88.
' The Queen v Jones [1986] 2 SCR 284 (Supreme Court of Canada), 313.
et Committee for the Commonwealth of Canada v Canada [1991] 1 SCR 139 (Supreme
Court of Canada).
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ufiw wazaznsenuednarieaduiyvdvesanaiild wandviduis
wdnaulFdnaIU (Principle of Proportionality) vesnguunefiinaidunis
Iiednsuaviasnmuaslsesvu mmﬁgwé’ﬂmﬂ%’ﬁ&ﬁ’mgwmmﬁumi
hly (Principle of Generality) ﬁgaaamé’ﬂmsLﬁumimmammﬁaamﬁaﬂr‘TU
wéndifsss uniiAnuimdndfsssd (The Rule of Law) ndnanullédnaan
(Proportionality) wagmannstisduidunisily (Generality) vosnguane
Afnadunissidaansuasia nmvssservuindninaiuazienuly
Tumsiasanegals

5. wdniiAsssu (The Rule of Law) wasnganeiifinafunssrindns
WAZIEENINUBIUTZYIVU
TunsdifsgsssuyailitygRdeulyli mansingruneiinaiduns
Iipavsuaziasn eIl sUsadlitasonandfsT M “uaniifossn”
(The Rule of Law) iundnmisiiusingeyluigsssuyauazidads

146 9 1 o o
UIRTT 26 ITTALLIN 3253311'15?9LLM\ﬁ’]’U’EJ’mJT\]ﬂi\LVIEJ NNBANINY 2560.

7 1y ' o o
UINTT 26 F33AEDN igﬁiim&iy]LLWQTI“U’EJ"IQJ'H]H{LWEJ ‘V!Wﬁﬂﬂi’]”li 2560.
148 2 A a v aa o & o a o a 9 .
Ui;‘ﬁLG]‘LJLiaﬂ‘lJEJ’]NUENWaﬂ‘LWIﬁﬁﬁNENLU‘LJ‘V]ﬂﬂLQENGUEN‘LJWJ‘UT?]’]?IU{]QQUU 7 Robert Stein,

14

‘Rule of Law: What Does It mean?’ (2009) 18(2) Minnesota Journal of International
Law, 293-303; Robert Stein, ‘Rule of law: What Does It Mean?’ (Remark present at the
Minnesota Journal of International Law’s Rule of Law Symposium, 14 November 2008);
and Judith N. Shklar, ‘Political Theory and the Rule of law’ in Allan C. Hutchinson
and Patrick Monashan (eds), The Rule of Law: Ideal or Ideology, 1 (s,
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masgeTsuyvatead'” uidlafinnsiauvsiesiuiedn “vandfsssy”
fidnuarvieveuwn nasnaundninasinazioulvetisls Sgsssuyalng
ARl Tyt “wdniRsssy” Vinudeaiu madnlifissnmsu iR
yomnasdnseaiulumumdnifssn’™ fiusingluinng 3 Jadnydii
53601 ANITUUAS A8 DIANTDATE WATWUIBIIUTDIST
FosUfoRmthilmndulunusgsssuysy ngvane wasvdndfsssy
W eUszlovdd1usinvesUseimanALarAuEIanYes
Uszmnvulagsau’™

véndFsssufinsnandegniniewans uasdundnnsddiiosns
321U TEINALABLANIZ0IANTANUIZYITH (United Nations: UN)'
Tfnsatfuauy weedeliiflasinisdaadundndfisssuaina sunaont
Sunanmsnmelduaanindmenisussyuseugaesadyuingjanlseuni
Aentundnifsssulussaumfuarsesuaina (Declaration of the High-
Level Meeting of the General Assembly on the Rule of Law at the

)77 RIDAUNANLURUUNABDLUS AU

National and International Levels
(American Bar Association) #45in153myintasanisanela “The World Justice
Project” Tutl a.A. 2006 @519t Tanandisssuiluaina (Rule of Law

Index) Wi IRTEAUSITUINUIAVRINITUSINTUTEMNA™ LazdmsuUsewmalne

14

a o aa o o i

? 911 ANIUARBANAITETIUYYN 3/2559 s,

B0 dmiundnnisufuiminfivessdnsaasgliiulunundnifsssuusnglusssssuyy
T n.A. 2550 g gwa Fi3Inen, nIsUFUmvasesrnsatn g mandRsTIN1elH
SPITIUYYUINTIVOINITNSINY WNoANTIY 2550 (NFamn=: driinanumasgsssuyey, 2558).

Planpsn 3 fgsssuysuiasvorandnslng wisdns1v 2560.

12 Report of the Secretary-General, The Rule of Law and Transitional Justice in Conflict
and Post-Conflict Societies, UN Doc. S/2004/616 (2004), at para. 6.

"3 Declaration of the High-Level Meeting of the General Assembly on the Rule of Law
at the National and International Levels, adopted by General Assembly, A/RES/67/1
on 30 November 2012.

1o 7 American Bar Association, ‘About ABA Rule of Law Initiative” available through ABA’s

website at <http://www.abanet.org/rol/about.shtml>.
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fn1sdavinAnesung “naniifsssy” IneaAnenIsUMIBasyImensauasy
wdndfsssuusnfiieassenudlaiestuanuming asedify way
ravean i Huvantfsssululssmelng ™ Jagtulifiosdnsvsonenule
feosAnsIEninasene uazmiisaunasgvesinediagliaumane
wandfsssudududoyd dnivinisneremfniuuazlinauvunendn
HasssulIngn19n1199219" aesalsda Jausy (Lord Thomas Bingham,
Baron Bingham of Comhill) §ifsunifsdeisaamanifsssusulsisisedunei

" paugaynssumsInmsidhendnifsssuwieani uasaureynssun1sUsIANSsUide
wandAsssuluAuEnNISUNISDATEINAENSANESUNANIRSTTULAIIR, WanilfsTsy
(NFINN: ARIENTIUNNTDATEINNILNTANSUNSNTRSTTULKIYIF, 2557).

156 Tom Bingham, The Rule of Law (London: Penguin Book, 2010); Brian Z. Tamanaha,
On the Rule of Law (Cambridge: Cambridge University Press, 2004); Joseph Rax,
‘The Rule of Law and its Virtue’ in Joseph Raz, The Authority of Law: Essays on Law
and Morality (Oxford: Oxford University Press, 1979) 210; Randy Peerenboom,
‘The Future of Rule of law: Challenges and Prospects for the Field” (2009) 1(1)
Hague Journal on the Rule of Law, 5-14; Kenneth J. Keith, ‘The International Rule
of Law’ (2015) 28 Leiden Journal of International Law, 403-417; Friedrich A. Hayek,
The Constitution of Liberty (Chicago: University of Chicago Press, 1960) 162; Sandra
Day O’Connor, ‘Vindicating the Rule of Law: The Role of the Judiciary’ (2003) 2
Chinese Journal of International Law, 1; Tom Bingham, ‘The Rule of Law’ (2007) 66(1)
Camobridge Law Journal, 67-85; and Denise Meyerson, ‘The Rule of law and the
Separation of Powers’ (2004) 4 Macquarie Law Journal, 1-6; Neil MacCormick,
‘Constitution and Democracy’ in Richard Bellamy (ed), Theories and Concepts of
Politics (Manchester: Manchester University Press, 1993) 125; Hilaire Barnett,
Constitutional and Administrative Law (London: Routledge, 2013) 43; lain Steward,
‘From Rule of Law’ to ‘Legal State’: A Time of Reincarnation?’ (Macquarie Law Working
Paper No. 2007/12, 2007); Mark D. Walters, ‘Legality as Reason: Dicey, Rand, and the
Rule of Law’ (2010) 55 McGill Law Journal, 563; James R. Sikenat et al (eds), The
Legal Doctrines of the Rule of Law and the Legal State (Rechtsstaat) (Springer, 2014);
lain Steward, ‘From Rule of Law’ to ‘Legal State’: A Time of Reincarnation?’ (Macquarie
Law Working Paper No. 2007/12, 2007); Pornsakol Panikabutara, ‘The Evolution of the
Rule of Law in Thailand: The Thai Constitutions’ (UNSW Faculty of Law Research
Series No 45, 2008); and Thomas Carothers, ‘Promoting the Rule of Law Abroad?
(Carnegie Endowment for International Peace, Rule of law Series, No. 34, January
2003) 1udu.
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vénifsssuiveiinnannmanigsssuynsngy undnfiduiaslulszina
ABNNBUARIRENY ansTaLNTNT WAWIAN LATBIToRAWIIAY LaviaTuaus
wazrnglussimanmaiiuglsy 017 wesuil SaSendn “Rechtsstaat” vde
“Etat de droit” luslfasa Favmnefs “07%y” viodsiiunasesiemdnnis

Y9N vy (Law-Governed State)™’

witdnIvinisurangulagianie
Unfifenansneaduiedmanifsssuunnaeiunaninsg™ Auuaneg
sehavanifsssuiuinsgoradumszdvinavewdnngmununeuseuas’
fuddaaeinildetnngvane nanfe tnnguuneildsudnsnavomdn
noraneeaulauasiazna I mandasgianulndfesiunandasssu’™
duiinngranefildsudnsnannudnngmneniaiiuglsulnsawgieesuil
wagiumaazefuneimdndasslalduasunnsnsnnvdnifsssu'®
nanledn vandifsssuasiinnuvune veuwarsednuureels vise
uanssfuvdndassuiolinadulsaduiimteaslfon unaruatud
fladesnslianunung veuwsvsosnvuzvomanifsssy nioavasng

a a 1Y) U aa S N = = g &
uammmmmaﬂumﬁiimﬂuﬁawaguaﬂmuamaummiﬂﬂwﬂumw

T Tom Bingham, The Rule of Law (London: Penguin Book, 2010) 7.

* g Ygyns uaenunna, 9Asg (Rechtsstaat, Etat de droit) lsiwdleuriu “dfsssn” Tuenysy
udataing (Ussansns), B35y Dossu (ngavwa: Tssfaiamine dusssumeans, 2553)
uazguiisdesanuvanuieiundndfsssuuazdasguessinasdsungmneumaulng
Tu enysy Wder¥amna (Ussasns), G35y Borsu (e lsshuiumimedosssumant,
2553).

James R. Sikenat et al (eds), The Legal Doctrines of the Rule of Law and the Legal

15

°

State (Rechtsstaat) (Springer, 2014); lain Steward, ‘From Rule of Law’ to ‘Legal State’:
A Time of Reincarnation?’ (Macquarie Law Working Paper No. 2007/12, 2007); §19UN3
nfeddes, “wanlifsssu” (2554) 6(1) gAssIUAUWIY 1-64 (na3manilndideeiu
nanfiAsssuAenantnsy) wazasy lavantud, “vSunmedsnuwazUsyifiaansves
gaumsal “vdndfsssu”” lulenyey wdataina (Ussansns), 3757 FAsssu (hgamme:
IsefiuiuvInedesssueans, 2553) 52 1udu.

g 5iaetl MAse, “udndifsguarifisssu” Tuenyay Kedataing (Ussansnns), 3755 Disssy
(hgamwe: IssiuiamnIne1qesssuAans, 2553) 318-342. uazg Yoyns uasnunna, “dRsy
(Rechtsstaat, Etat de droit) liwilaufiu “Ufsssn” luenygy Nﬁai’aéqa (US5UITNIT),
2755 Thossa (ngaunme: lssiuiunnine1desssuaans, 2553) \usu.
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ogslsfimy mnudilafraaedouthluguuimeufdannannaeuluan
wdniRossn'® axdu mnudladetundndfsssusadulsadiudinidos
Susausivaiinuargiivds Wannmauazmsuulitungraneluifisns 1 e
pIzutnneased AU Ianiifs Tl

anananlad nandfsssuusngedandugusssulunanuvesdailsn
VUl Wag (Albert Venn Dicey) Usunansdngmunevadlaninnanilfisssy
uanszddyuemanngruunesgsssuyydingy' laefinwiainnisunases
Lae AN YDITgETTIYRS NG Ml Magna Carta 1215 duilsdnngmang
$g53suynsangulureanissuil 19 suflafuuAndazioulsiviud
“vanfiAsTsN” UsINQuIneuntinnulisurad Dicey 1nglanignanuauns
vosUswaflugalusias 817 wiale (Plato) WAendun¥nIduinusive
(Philosopher King)'®> u3saialaifia (Aristotle) Fenaniaiosguuuy
MsUnAsesiin ™ ognslsfiniu wnAnvesUswalfananatiuayunisunases
YesyARadsaginiongrny 1nnitnsUnasesnelivannisvesngme
aglulagiu

luadensziandamlsnunsny (Alfred the Great) (A.A. 849-899)
N3 g gl unsiianszifosdindu “umsw’ (The Great) Litos
wizeaAlAEIvesangy nssuFsungmneuazdaviUsznangmneatiunis
56791 “The Doom Book” (A.f. 893) N@197413 99ANYBUGTTH

)163

! 5adiy enena, “ TRsgefaviuarifsssy” (Ugno gvenuEeuiing 100 Uuinende
555UFNERNS, 9 TunAU 2563) (a%ma’.hmmL#Tﬂa]ﬁﬂmmLﬂﬁ@m?‘imﬁ’umé’ﬂﬁﬁﬁﬁmﬂauﬁﬂ‘daj
maWaLesRmLSHosenioauayuAndRssHlUgnsasUsTeMngrane e sdany
Pviamsatudnu vidomsiannngmneitaudstundnifssnmde “néntfessau” Jedhdnfn
Hldnseihweumengmneuwasidusssuuda).

2 ydnnguunesgesinugdingulszneuseatszdifny 3 Usenis (1) snnmesulaeiduves
$3a01 (2) Useineinnesyessuyny waz (3) nandfsssu g Albert Venn Dicey, An
Introduction to the Study of the law of the Constitution (1883) (reprinted in 1915,
8" edition, London: MacMillan) 181.

'* Plato, Book VI of the Republic (375 BC).

1 Aristotle, Rhetoric (4™ Century BQ).

' The Doom Book (893AD) (Kingdom of Wessex).
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(Righteousness) Tunsdnduynnagu'®

U581aN)nuNefINaTd dzviou
wnAnBEeanmsUnaseshendnmsvesngrnevievanifsssu ul a.e. 1215
WinumIngUns Magna Carta nsUiRvesyuuisseauuseudsduln
W3zlA1989U (John, King of England) d1desasnszununilsednineiuna
voansrsndzviouliiutmanifsssy 1mszesdnesUnasosdingunels
NANNSVBINY VLY

ogdlsfnu unAaiunnglugpasiofsnandilélidi “Rule of Law”
vie “ndnfifsssn” laense aunseieanissud 16 femsatvadoues
Wz audT 1 James | of Encland) (A.f. 1603-1623) nsadundn3e
gnailnfinieeunasudnnansvemszesd (Divine Rights of King)™
fhedsanilagiameamaniiydndusunsvesszesdegnaiui waziFunies
TrnsgesRAsnaAvSLazES M nveENNTnanansiy WinsyeRiuInavsuay
nmaziadilituegfunsresd Imseias anaypouliionisliey
JuUszanseae™ wagaefnn (Petition of Rights) 1wl a.A. 1610
HUpAUIN

1uu33mm’mqmamsﬁgwawﬁwwﬁﬁmﬁaq nenIdLaz

wigmatvesthudlesilsifisnndlamieluni vanngme ..

(Amongst many other points of happiness and freedom

which your majesty’s subject of this kingdom have enjoyed

under your royal progenitors, kings and queens of this

realm, there is none which they have accounted more

dear and precious than this, to be guided and governed

by the certain rule of law ...

% Johann P. Sommerville (ed), King James VI and | — Political Writings (Cambridge:
Cambridge Unviersity Pres, 1994) xxxiii.
sunslumseyiRuussnasehodusiunavesamanioyssngy adunamseimsugia
T e 1215 3n5davi Magna Carta wagliigrunaifisnfiunisidu wasnsymsaniiy
Wuvemmszumnndidlegiusgandinge g UiSes \desssuwd, nysdhasssuussana
ZWWfNWBf)Uﬂ?iﬂgUWWZJ’IﬁZﬁ)ﬂaﬂig‘?/mﬁ“ﬂfl’l 7178 Upze9RNTOUNNTTETINYRY: UNTATIEN
unUiyaliuing 141 53Aa09 FF5TIUYYUNITIVeI3nTINeg WVEANTIY 2560 (NFAUNN:
drinaunemuaiuayunsIde uagdinnuAnenITINTRANRNYILIYIE, 2563).
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awdiuldn msldini “vdndfsssn” Unngduedusrlugeasioves
wezknaudd 1 mevdmszesdmsian nazdvnsadi L (Charles I of
England) (.f1. 1623-1649) Idnseasudun nspdndadd 1 nesfinmiy
Sganmaneads wiidlesmnnsadesnmstuiieliluasesiu 1l aa. 1646
'ﬁgamf\mﬁudwwwmﬂﬁ&Wi:uWNWﬂlﬁaiuﬂgwmwsmyﬁsm’n “Petition of Rights”
wioreansddiansydfysindunandmsdnateusen1s'® na1aldan
wnAnEes “vdnifssau” Idunisseniuliuegrannlumnssui 17 dadu
Franafisgeng o Tuglsudinggauasainsmatiaa (Age of Enlightenment)
(A3l 17-19) waggnliiunndnlunsdrindiunavesiiunases nie
oSU1egUlUUNMIUNATesiianmsUnAsesvesyARavdenzyARa (Rule
of Men) WWumsunasesmeldndnmsvesnguune (Rule of Law) Using
Turuieguvesdnuswavate 9 vinu 019 eglea sisesesa (Samuel

)" vi3elunaungud

172

Rutherford)'® aud wes39su (James Harrington
1191855U18v89 Locke
v3elunaauues Thomas Paine'™ danandluunil 3 lnsdindnaseiuin
“lififlnogimiongwune” (No One Is Above the Law) FsildnSwasie
nsUsznAdasninvesanssesndusgrannuaznatodundsuleees
uislagiu'™

“nandifisssn” Tuneinedunisuuaunandi “The Rule of Law”
Tunwidsnqu Fsanamauynsunwissngy (Oxford English Dictionary)
wadn “Srnaniedvsnavesngminsludsay laglanziilegnuesii
Wunsdiianseunginssuvesyarauazaotumsdany (awii) wdniifossy

T nqunskuaengIunaves Montesquieu

' @ U73As 18ATTINWT, “TrUauN1TUNATEN STUUNYVIING UALSEoTTIYNYRISINaY” (2561)
66(5) S5annans, 9-56, i 14.

' Samuel Rutherford, Lex, Rex (1644).

" James Harrington, Oceana (1656).

" John Locke, Second Treatise of Government, Ch 1 Of the State of Nature (1689).

"2 Charles-Louis de Secondat, Baron de La Brede et de Montesquieu, De [’esprit des

lois (1748).

' Thomas Paine, Common Sense (Solomon Southwick, 1776).

7 fmaas Superman fagATBULAWIRINA1Y DC Comic (A.A.1938 — Yaguu).
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fondnnisiiynauludsay sauaaaiumamaidies egfusgraanenia
windsuiungldvdnnisuagnszuiunsiveusiengvang” '™ wiide
wagAMIINevdnisTsuasdiliduiied wiflaudilefinseiuuas
Judeasuiiduanaiinisnsgilevieddatadevdnifsssy Tasfiarsan
s1nnseansuresauludsauinyananionuzyanaladuingiSing
(Sovereign) @ad1dgyfunszuIunITLarANYeUlunITATINgTUNY
ATIUYOUTTTUVDIESWNYVNY LAz unumMvedraluguegivinganugnaos
vosdnnguuny (mdnffssay) azdu mndsaulaseusuliyananio
ﬂmwﬂﬂas[,ﬂ%aﬁﬁmhjmamimLﬂu%’gﬁﬁ%ﬂmé vioyanavidonmzyARatY
Faduiindouunasasdelunnuveusssu NV NTFUILUNTATINYUNY
wsensdsRuldngvane aaenauAdnduiiedtuyanavsenuryAnal
goulilvausenaniisssy

Usginalng lagafininw1resriagousuitanesgusenisae

a 1

$n375Und doulunisadnanuveusssuliussmnguung nsguIung

aa o

NNUAT ﬂ'ﬁUﬂﬂ‘UIﬂiﬂ{]‘MlﬂﬁJ SAININTRANTAUNRNINYIAAVD A

]

WaZBIUNIVBIRLSTUIEIN AN 598t ATavzna ' Iananlilunsihgnanises

o

= S » 177

“URsganansuazsvlsssy”” Tdaanuuilsenisi

- fan1svedivelinnuYeusTIHLINITSIUTEMSLaLEIUR
Tuanmzeniiu folruesguszmsduing3dad wnvid1se
Tnelaifussrauantusiosu adisneguarlunssennguangls
AidadouuuiiFaandeuddfininuiaadinii 45/2496

' Oxford English Dictionary (1989) defines “The Rule of Law” as “the authority and
influence of law in society, especially when viewed as a constraint on individual and
institutional behaviour; (hence) the principle whereby all members of a society
(including those in government) are considered equally subject to publicly disclosed
legal codes and processes.”

Aan51913¢ 795988 Taavna WulsunasdiulssiRmansuedle.

sefy 3feazna, “dAfgeAdviuarswdfssn” (Uignen w eveiBeuiiae 100 T
UNINYIALFITUAERS, 9 TUNAY 2563).
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LLasL"Tlumﬁﬁmgmmﬁwﬂwwnwmauwuﬁm%mqm Jad Ui
fvmsnaeunnureusssuluilomuvesdidesing o waznsld
F1U1VIAMEITUTENT ANaduingIiesInsgsITUYNYes
Az SgUsEmslatislnenssunisvinigusevnsvisely ..

anzfgUsemstelduingdindiveudengruneuazudnifsssu
vielsiaguaninilentsfnuluadsd eudlafidudesiitinsnsslada
91'f:)%5ﬂﬁ§ﬁiiuﬂﬁmd“ﬁ@ﬁqﬂ%ﬁlﬂﬁaﬁﬁu%ﬁﬁﬁﬁzﬁﬂﬁiyﬁm‘EJ q Uszn1s'”
dail (1) ngranedeadifvldlneds dnsUssnlduasdnlaldlnedese
a1571504%U (Accessibility to Law) (2) ngunedaaininudaau lidnuds
Tusies wazlifinadoumnas (Clarity of Law) (3) nsldnguunedinauaonnaes
fusgvinangunaeifinelifunsdeduldlunel §oR uazanansaufuals
(Enforceability) (4) nguueseudulinnudunsosdnsuasiasninves
yAAA ‘w‘%amiﬁummﬁw%mwwuﬁ%ﬁugm (Human Rights) (5) @nm
Junsmly (Generality) Famnefanislinguanesiosdinadsdultidung
vl manguangliannsaliidunginasiviengmneviilidgmmnides
FoddnaefitadumaangluyniEes Aeanuduman wastafundnifsssy
wa (6) MNLULENBNANUYBIYARANINNYYNNY (Equality Before Law)

" Ibid.

'™ Tom Bingham, The Rule of Law (London: Penguin Book, 2010) (85unainvaniifsssu
fanszddny 7 o laun (1) msdhisldlasdievesnguune (Accessibility of the Law)
(2) maaneAAfuYeIYARANIeNY Vg (Equality Before Law) (3) ngusnelulldnasiiila
(Law Not Discretion) (4) nslfgmnauvienguuny (Exercise of Powers) (5) M3AuATD
avisuyuevu (Human Rights) (6) N1558dudeiiniv (Dispute Resolution) kag (7) NT¥UIUNT
Nernaegndusssy (A Fair Trial) wazg Lon L. Fuller, The Morality of Law (New Haven,
Connecticut: Yale University Press, 1964) (na1iganan 8 ﬂizmwaaﬂgwmaﬁﬁ o
(1) Tdaduliidunisialy (Generality) (2) #nsusgnaldnguune (Promulgation)
(3) ngumunededlifinadounda (Non-Retroactivity) (4) nguunesiesdinudawuy (Clarity)
(5) nguanesaslidandsludues (Non-Contradiction) (6) nguanasiesausadsrulyle
Tun1an1aUfua (Possibility of Compliance) (7) finuasiiavensdi (Constancy) uay
(8) danuasnndesiuseninnguaneiunstsruldnguingluniaujifveadiningnu
(Congruence between declared rule and official action).
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Tudihenaniamzusziiudoingmnefoutfildhelavasisomy
(Accessibility to Law) nguisnesesiianudaia (Clarity of Law) wagngmang
Fosdimuaenadeaifunstaduld (Enforceability) dm3uFaangynedes
Tianuduasosdnsuysesy 1WA Iunsialy uagliyjomnelideduun
nsdllansdnianioynnalayarantadunisiane Fadudruniaves
vénifsssn Usnglusgsssuyg 11am 26 aznanludniiierdesdely

5.1 nguangaatnfalalagdtg (Accessibility to Law)

asvddnuesnguneiilidarendndfsssufengrnefeatiidldie
lnganssawy nsindislilasdenanefnisditisdeyadiunngrineves
Ussrnwuiidgresdalilv uazanudlasiosunngung vangUssmarialan
susUszmelnefendniinguanedesiinisuszneld (Promulgation)
wazHewns (Publication) sieansnsasuegnaudumemsuazdaau nsuszna
Tinguunsegradunisnsdadinmsfiuilavanadulsznavemiesvnis
(Government Gazette) dmduussmelng ngranediualdtdulfidoyssne
Tusvfsamunwdsdontidefiuiveamenuns dsiusnglusgessuyy
11931 81 253ANY UyaJAan

. anseslngiRuseneuigesTuynLarIensE vy LR
AgFuanuiiureuvesiganudn ‘Lﬁman%’gmum’%ﬁw%umamﬁw
yansyvlonanefionszamnnidvssamszysinilss uas
Lua‘dsvmﬂiuiwmmuwﬂwmm TldGsdudunguungla™

1 = v a6 al Y 18] Y A ad
SungrnefnszmndEsdnsamezsanlseudn™® Sudiiinisms
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289-305.

9 fedunelu Pawarit Lertdhamtewe and David J. Jefferson, ‘A Fresh Look at the

Protection of ‘Domestic’ and ‘Wild Plant Varieties” in Thailand” in Kamalesh Adhikari

and David J. Jefferson (eds), Intellectual Property Law and Plant Protection:

Challenges and Developments in Asia (Oxford: Routledge, 2020), 143-160.
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?' pawarit Lertdhamtewe, ‘The Reformation of Legal Regime concerning Intellectual
Property Protection of Plant Varieties in Thailand’ (Ph.D. Thesis, The University of
London, 2012) (Interview with Dr. Tanit Changtavorn).
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* Tom Bingham, The Rule of Law (London: Penguin Book, 2010), 60.
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WATLEINTNYRIUTZY 1YY
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dodliifiunseuiedindvduasiainmuosyanaifiuns ST ymgHa
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234 = & v [y t:l'
)7 Fadunanngrungsge TNy

dndqu (Principle of Proportionality

g fesuigludinauariBnsan dunuseys, (nusualigo TSN 19810190 1
WNsANTIY 2550 (NN §1NNTINNENNT 3 d1TNIUAYIENITAN WU IYYS, 2550).
c-ﬁ’ﬁﬁﬁlﬁama%%ﬁiimumﬁ 18/2555.

“ pdeilindvmsvaneranundnimdnalidadi (Principles of Proportionality)
luﬂgwuwasﬁﬁssmum 7 Fesuevinanulddndndadundnigssamyyiiuguiisdl
Aharon Barak, Proportionality: Constitutional Rights and Their Limitations (New York:

233

Cambridge University Press, 2012); Moshe Cohen-Eliya and Iddo Porat, Proportionality
and Constitutional Culture (New York: Cambridge University Press, 2013); Mordechai
Kremnitzer, Talya Steiner and Andrej Lang (eds), Proportionality in Action (New York:
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Cambridge University Press, 2020); Bernhard Schlink, ‘Proportionality in Constitutional
Law: Why Everywhere But Here?’ (2012), 22 Duke Journal of Comparative and
International Law, 291-302; Aharon Barak, ‘Proportional Effect: The Israel Experience’
(2007) 57 University of Toronto Law Journal, 369; Moshe Cohen-Eliya and Iddo Porat,
‘American Balancing and German Proportionality: The Historical Origins’ (2010), 8
International Journal of Constitutional Law, 263; Alec Stone Sweet and Jud Mathews,
‘Proportionality Balancing and Global Constitutionalism’ (2008), 47 Columbia Journal
of Transnational Law, 72; Vicky C. Jackson, ‘Ambivalent Resistance and Comparative
Constitutionalism: Opening Up the Conversation on “Proportionality,” Rights and
Federalism’ (1999), 1 University of Pennsylvania Journal of Constitutional Law, 583,
and Julian Rivers, ‘Proportionality and Variable Intensity of Review’ (2006), 65
Cambridge Law Review, 174 g,

911 aniusans1saspeesull wauin as1sasgueninile S§asien ans1sasgiuaud
wazasNTusEBAe @ AeBuelu Andrej Lang, ‘Proportionality Analysis by the German
Federal Constitutional Court” in Mordechai Kremnitzer, Talya Steiner and Andrej Lang
(eds), Proportionality in Action (New York: Cambridge University Press, 2020), 22-133;
Lorian Hardcastle, ‘Proportionality Analysis by the Canadian Supreme Court’ in
Mordechai Kremnitzer, Talya Steiner and Andrej Lang (eds), Proportionality in Action
(New York: Cambridge University Press, 2020), 134-192; Richard Stacey, ‘Proportionality
Analysis by the South African Constitutional Court’ in Mordechai Kremnitzer,
Talya Steiner and Andrej Lang (eds), Proportionality in Action (New York: Cambridge
University Press, 2020), 193-284; Talya Steiner, ‘Proportionality Analysis by Israeli
Supreme Court’ in Mordechai Kremnitzer, Talya Steiner and Andrej Lang (eds),
Proportionality in Action (New York: Cambridge University Press, 2020), 285-384; Anna
Sledzinska-Simon, ‘Proportionality Analysis by the Polish Constitutional Tribunal’ in
Mordechai Kremnitzer, Talya Steiner and Andrej Lang (eds), Proportionality in Action
(New York: Cambridge University Press, 2020), 385-457; and Aparna Chandra,
‘Proportionality Analysis by the Indian Supreme Court’ in Mordechai Kremnitzer,
Talya Steiner and Andrej Lang (eds), Proportionality in Action (New York: Cambridge
University Press, 2020), 458-541.
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(N3 §1neurIadEeTIIYRY, 2558).

9 UseTamiiwisenugisssaluisand mased, Usedimansaruandausvy) (hgamne:
Finiusianu, 2561), 26-31.

g Bernhard Schlink, ‘Proportionality in Constitutional Law: Why Everywhere But Here?’
(2012) 22 Duke Journal of Comparative and International Law, 291-302; Bodo
Pieroth, Bernhard Schlink and Michael Kniesel, Polizei- und Ordnungsrecht Mit
Versammlungsrecht (6" ed, 2010); uarqussAn ARXUR uay Ae, vanAIINldanaIY
lunsmy29d0UYeURNEINIRTTNINLINTT 29 YOITTETTUYMINTIVOIUIINTINEY (WN5ANTIY
2550) (ngame: dinaumasgsssuya, 2558), 80 (usienuidedngy mans1ansed
As.UTIAN Asnziud uazene Sldnandt udnaulddnduiifinanudnngrineeesiu
wsiadute “tudausndasasalanaded 2 \uduan wdnanalddndanlsfunmssensuh
Wundnmsildidunasilumsausunsisaeunusgsssuyy Tudumseeuiundnany
Idndrudngszuunguung” uagldandiegneigsssuyyaniusaissasgeesuilunns
AAgIN).

237

23

-3

23

©°

Eric Engle, ‘The Historical of the General Principle of Proportionality: An Overview’
(2012) 10 The Dartmouth Law Journal, 1-11; and Moshe Cohen-Eliya and Iddo Porat,
‘American Balancing and German Proportionality: The Historical Origins’ (2010), 8
International Journal of Constitutional Law, 263.
*° Morris J. Fish, ‘An Eye for an Eye: Proportionality as a Moral Principle of Punishment’
(2008) 28 Oxford Journal of Legal Studlies, 57-71.
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“' Aharon Barak, Proportionality: Constitutional Rights and Their Limitations
(New York: Cambridge University Press, 2012) g Chapter 7 “The Historical Origin of
Proportionality”, i1 175-210.

2 |bid, 131 (arguing that the limiting law must uphold these four components in order
to pass constitutional muster.).
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2 19 M3uUszU SOEs ineaiumsusmsiysed g Philippe Cullet, Water Law, Poverty,
and Development: Water Sector Reforms in India (Oxford: Oxford University Press,
2009).
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7 Philippe Cullet, Water Law, Poverty, and Development: Water Sector Reforms in India
(Oxford: Oxford University Press, 2009), 7 (arguing against the privatization of water
sectors).
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*™ The Basic Law for the Federal Republic of Germany (1949) (Germany), s. 19(1).
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" AC. Kiss, ‘Permissible Limitations on Rights’ in Louis Henkin (ed), The International
Bill of Rights: The Covenant on Civil and Political Rights (New York: Cambridge
University Press, 1981), 290.
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Tom Bingham, The Rule of Law (London: Penguin House, 2010), 48.

" The Constitution of German Reich (1919) (Weimar) (Germany).

78 |bid, art. 48.

@ undasedilu Lars Vinx, The Guardian of the Constitution: Hans Kelsen and Carl
Schmitt on the Limits of Constitutional Law (New York: Cambridge University Press,
2015), 3-4.
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R. v Medical Appeal Tribunal, ex parte Gilmore (1957) (Court of Appeal of England
and Wales).
*2 R v Hickman, ex parte Fox (1945) (High Court of Australia).
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nsfisanaRiu Felaud msﬁmagqaﬂﬁ'wﬂwmmmaqmamnLLazs’J’auﬁ"nmu
Tmaansfiansanival nsiisnasdesweliiinsfinnsanl (retrial) newds
Mnisimfmnwlagliusngdduas (trial in absentia) iionsaliimfmnnw
faflanasinudnasuds uisasiowmelitinisFeluafiony tufinnsaslval
(revision)

winmsiusiupfaetnsafunsnsevnaRaiio s anedldsu
miaam%’ﬂwwmmmﬂﬁuqkﬂﬂwiéf%adw W& ne bis in idem ATwyaAL

* auufnuedRdans 1nIne1dusssuaans
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lusudyaansuyveruglsy wazlasunssensululsvmeansgowsnn

4 q 3
¥ 1
% v a

Tunsudldgossuyandsdl 5 neldte wdn double jeopardy' unaril
wnamisanvemdnnsuduiuaiaesaiatunisnsgiauiaiies
adudien ansvdArewmannsaenan wavuseinudymuesnisiiudnnis
AANETINULUUDIVBINYNUIBTTNINTUIANDIY NGVIUIBDIYT g
ngvsnednsiywesy neSeuiisuiundnnsiunnglungmngssming
Uszne ngvaneelsy ﬂgﬂmaﬂ%lﬂa WAENNVUEETTOLIIN

1. Qmﬁwawé’nmsﬁwﬁﬁLﬁuﬂﬁaaeﬂ%\aﬁ'unﬁnizﬁﬂﬂqwﬁﬂ
WisanSaien

winmsusuiueidesnditunisnssimuiaiiosndaieadien
Tu 3 sediv e AvBuuvevu SgosTuyey wazngrunenislulseme

1.1 fnSuyweyy
Mé’ﬂmiﬁaﬂﬁgﬂﬁwLﬁuﬂﬁegﬂumimzﬁwmmﬁmLﬁaqﬂ%ﬂlﬁm
Hunilsluansuywewy? fldsunsiusesiluninisewinssemainge
anSwallosazaninienisiiles 3o International Covenant on Civil and
Political Rights (ICCPR) 48 14.7 #iteyal@in “liflypmalaazgniinnsanai
viegnaslnudnedmilsdmsunmsnssyhisyanatuldumsiinnnusian
TaslnwiseUasesianiwas nelavsfuuranguunelazisnatsunnm
DI URuAazUTEINA "’
ﬁw'ﬁﬁazhiqﬂﬁ%ﬂuﬂﬁegﬂumiﬂixﬁwmmﬁmﬁmﬂ%guﬁm

Dunilsludvsfiegldsunsiniuaiiegradusssu (the rights to a fair trial)
Feusznousnevianedns fe 1) Ansfaslduanuananiadentiiama

2) ansnazlasunisnansaneflaetawe Tnsaamdudasslasinesssy

Wayne R. LaFave, et al., Criminal Procedure, 4" edition, (St. Paul, Minn.: Thomson/
West, 2004), pt. IV ch. 25.

Undes aSailn, Fnsuywerulunsruiunisedsssunverq)), (NTUMwIngauy, 2563),
HNLaY 206

’ ICCPR, Article 14.7 “No one shall be liable to be tried or punished again for an offence

2

for which he has already been finally convicted or acquitted in accordance with the

law and penal procedure of each country”.
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3) ATz dumsudadonn 4) dvdTiaziinuneennu 5) dvfozliFunisdidiund
Tunarfmngay 6) ansnazusngilunsfinnsauagnsiadeuneiy
vwdng 1 7) Avisiiasdiaw 8) Avsilarllliinisudnusnuies 9) avsilasléisu
msduiwglinewinduuians 10) dvderssaidemaiigandn 11) sty
isunaBersrannssuiunsefsssudiianatn uay 12) ansazlsign
Fidunitaasndaiunisnsshanufiafissnsaien’

dvsiarlasunisiuiuafegnadusssy (the rights to a fair
trial) fandn Fesruiaandiiaglignaniuafiaensatunisnssyitauia
dinsedafie (ne bis in idem) Foldindumasgiunszuiumsgisssuma
010 Feazvioulsannsisgnid 173 Usene® Ideusunasyniulugiuy
$3MAYRINANISEMINUTEMATIMEEVENAIDaEEVEVaNT5We (ICCPR)

1.2 $gsTsuyey

TuuszmanSama wilusgsssuyglildfundyg@suses
wanmsvhusiduafiaesadifumsnssienufinfisseduie: WAAERAINNT
Syossuyriaadldooniundn ne bis in idem TilinaAndusgssuysy
TneluAitadunainssgsssuynssana ludidaded 28 unsiau a.a. 2022
(Décision n° 2021-965 QPC du 28 janvier 2022)° AannN33g535 38Uy lenvian
ne bis in idem Wudiunilwewdnanuiauaginsmasigdesdvinisniu
(principe de nécessité des délits et des peines) fusedlumuszna
AvBuywevLHSuaa a.A. 1789 1o 8 lageBured “lasnavosmdnauiia
waslnwnsengydesiivifislu (principe de nécessité des délits et des
peines) yanaifenifuazligniiunfiaonds dmsunanssinssuiieiy

4 A a a a a Py P
Untes wi3aiin, FnsuyweyulunseuIunsgfiossun eIy, 61U, vinelay 26.

https://treaties.un.org/, retrieved 11 Oct. 2022.

Décision n® 2021-965 QPC du 28 janvier 2022, https://www.conseil-constitutionnel.
fr/decision/2022/2021965QPC.htm, retrieved 11 Oct. 2022.

La Déclaration des droits de ’lhomme et du citoyen de 1789, Article 8 « Loi ne doit

5

établir que des peines strictement et évidemment nécessaires, nul ne peut étre puni
gu’en vertu d’une loi établie et promulguée antérieurement au délit et légalement

appliquée ».
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Tlpsduszneumiouiu Melnuidnvazmioudiu iteTarAuasesUselow]
GAGHIRIC P Vi
Tuansgoling nénnsvudiuafiaesadsfunisnseii
amufndfissnsaudealdsunstusedlusgsssuyalnensudludiufun s 5
(Amendment V) datiyefid “liffyanalnazegneldrmniondousiedin
LazdNEABIASIINNINTETheLAnREIn e
dwmTuusundlng Sgessuynuianvetaninsiveliime dyds

o

29

¥

Susomdnmsrusiiuaiaesadsiunsnsgiaufiafiesndafien uiue
Tusgsasuunuriesvenaningineg wnsénsny 2540 ﬁLﬂu%’gﬁiiuHmﬁﬂ’mzﬁa
Fesavslunszurumsgissaumeeigliundan Alildnandmdnnng
FINA

0g14l5f 501ananldimdnmsiusuiuaidesaiiy
miﬂiz‘ﬁﬂmmafﬂLﬁmﬂ%’jﬂLaﬂ’lLﬂEJ‘lJiWﬂgEJQﬁlu%‘gﬁimy@uﬁﬂiw@Wm”lﬁﬂﬂﬁ/lﬂ
P2du lufgsssuyquisneerndnsinsatiudanem wisdnsiy 2557
shewnd Wendn ne bis in idem W93umssusestilundnsgninassina
Thedvisnaslouazdvsnaniniles (CCPR) do 14.7 Fsuszmalnedy
SsanasiiusnsdszninasemafidosufiRny uarlusgossuyausa
swenandnslng ynsdnsy 2557 wes 4 lifmunnisusesdndaiaamg
Huangud avis 1a3nm wagauiauemaLUuUaneiln (open-ended) Fslalls
srylilusgsssuyglnetanizazas Tnesgssayythnsnivunlidvsuay
A3 ussiiruralneiagldfunsduesesmaiusnsdsevinsseme
fiussmalneflogudn douldisunisdunsosmuissssuynl uiideasd
untayalAsusesdnsiaininiuulansilea (open-ended) WUUNINTT 4 WIAS
Sgossuyaes1veandnsing wnsdnsy 2557 Liflegdnsialy

Décision n° 2021-965 QPC du 28 janvier 2022, para 14, « Il decoule du principe de
nécessité des délits et des peines qu’une méme personne ne peut faire 'objet de
plusieurs poursuites tendant a réprimer de mémes faits qualifiés de maniére identique,
par des sanctions de méme nature, aux fins de protéger les mémes intéréts sociaux »

U.S. Constitution, Amendment V “... nor shall any person be subject for the same

offense to be twice put in jeopardy of life or limb,...”
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Y

Tutagtu WeNnsanun Uy R ieS g s s YL 1ve103Ns

v v &9 Y

e wnsdngy 2560 Tuszifuimsfiansanassuszns Ae ndnnns
sufluafidesnstunisnseritanuiafissadafioudseglundnnislaly
Sgossuuaviselyl agals

SgossuUnMeTweIndnTlve Wnsdnsy 2560 1M1 26
IeryeiREemanauddunaglsdndrul lusgossuya ngsneifmuels

<
=

finsadlnwaesnsatiuypragnsyianuianssudeiuiasiolsindunis

Y (9 o

dadundnanudndunaglddadiumuundayafidngn dfinuenainis

€

Spormnyniumangidadeimaddnyansadstumanssyhnssuieaty
dunstasendnanudndusazeuladndiulunisadne ullifidosdn
vomdndananunnglusgsssynfaaaing Jduvsziiudingn fnes
seAifaduveseasgessuyavelunsfinnuverendnannudndunas
Iednalusgsssuynnelyinsounquudn ne bis in idem WUUTIRIEAANNS
Sgosuyayrsaaalsiaevinly

uaNINTE MnNoMENTAsTIY (Rule of Law)' DE199818A7M
o1auedlid wénmshusiiuaaesediiumsnserhenufaiesn e
o1aueglundniifsssunlasunsiusestlusgsssunguisnvenaninslve
WNSFNTIY 2560 A1ATT 3 25IAADY UazamI 26 5sAnils ludniiinde
AvStuitugiu (Fundamental Rights)"

wdnnsvusiiunfaesasatunisnssiaruinifissadadien
wegnvdusnifulssiulumasgossuynudindmil lusmdmasso sy
19/2563 Tnglunfisanam f¥esdouldondsuiuas ne bis in idem T4l
FasgeTIIy e hmIuendduafion uesdouaasndilumauyas
ﬂ%y’mfiqLLasiuﬂwaawaJWﬂawa]’%mLLazﬂizwqaﬁ%aUﬂawLﬂumﬁmm%fgﬁﬁmyzy
303 ne bis in idem Tieidudvdiainmlngluvesasvuynlneny

10 https://worldjusticeproject.org/about-us/overview/what-rule-law, retrieved 30/1/2023

t https://worldjusticeproject.org/rule-of-law-index/factors/2022/Fundamental%20

Rights/, retrieved 30/1/2023

266 andnaumaisoTsuyy



Untlog ASaidn

WNTY 257 uniasgessuyauiaTveandnsive wnsdnsy 2560 wiell
agalsinu aasgsssuylunfdinanililéditededingn ne bis in idem
Jundnnislusgessuyauseli masgessuyalddimiteanemana
masuuutlaelalldidadelumaidon Tasmassassuygsmieaids
wapaliesn Weaforgaiidfinnwimainfsiigauds Sadeevinail
masgsssuygiuaitulifinsan Juduenindoneilutagiudslid

o aa

ANNNANYINENNITINUANBIUARADIATINUNITNTLVINIANURANEIATILAE

finuandusgsssuyalnesold iede
Fatfu Tuumonedgassuyg wdnmsiusuiuaiassads
funsnsevhenuiadfissndafivnaslisunssusenduaednuaisnusly
Uszinalnelpsuntygivateila (open-ended) ﬁuaq%’gﬁiiuﬁéiy%"’gﬂﬁﬂuﬂm
Uw.a. 2557 fs w.a1. 2560 wazlutagiunauaveamannisninanlugiuadu
AvEnusgsTyge1vvzdasfinuiunmanANTndusazlidnd
visoRmNLUUIBIBANLENUNmdndRssssy daduvdnnslussesuyay
avulagiu
1.3 nguunenielulszma
winnguanglulsemeaiinansmdnnsiuduiduaiaosnss
fumansgyhanufiafissniafier Unngegitlulsssnangrasennuas
Usganan)nungisnansaNAILeIy
1.3.1 Uszulannuungaig
UizmaﬂgmmaawwﬁﬁzydjﬁL%@Wé’ﬂmsﬁmﬁwLﬁuﬂﬁ
aosnsafumsnssviaruliaifiesadaien fe 1as 10 uazaps 11"

12 g . o o wm.a o
3;@55511'14&@/Lmﬁi’]‘lja']mﬁ]ﬂﬂ%ﬂ NNTANINY 2560 110151 25 399A 1 “ANSLAZLEIAIN

yoshssurnine uenaniivayaiiduaseslfifunisiomelusgsssuyaud msladdlsvy
viedialilusgsssuyauielungmnedu yaradeufavuaziainmitagvhnsiulduas
I#Sumuunsesmusgessuyy ssushiinsWavivieinwduiiilinssnunsnito
vidodusunaesionusiunswessy arwasuSeudosuieasisusufvesusrrsu warll
azifindvisvielainmusiyanady”

Uszanangvineenanannsn 10 “Glanssimsusnsvenandnstadiummiinnunnasisng q
fsrylilusnes 7(2) uae (3) 11991 8 waruns 9 vdlFadegiulusivenandnamee
nsnsevhiiudn &

13
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s malusinassmadAfininwiasinug nsedin
AnuReulasulneasuiukdwselifminnweniledunisnsziauiin
wANIIUIANT Uszananguuneaigy1uns 10 ladyaiaiudlmalne
fsanfiminwyeeadanadn wiriuidumsivssnangrneengilng
gONTUNAUBIAINNINYIVDIAIAAIUTEINA NiBUAUEaNTUNANNITVY
Fuduniaosndafunisnsshanufiafisedaien

og14lsfif lunsdlfimalusssemedimfivnnuadlyg
Anszhanuinulasulnyasuduwdrsedidfinnweniledlunisnseyi
arwAnfiintulusseaninsviefivszanangransoigdedildnssyinlu
51991001305 Yszanangmanea1gyanns 11 ildiumalvelunisiansan
ﬁWWﬂH’]Qﬂﬂaﬁﬂﬂﬁ’]’Jaﬂﬂ%ﬂﬂﬁﬂ TN msnsehanufaiAnduly
TerandnsteunszuAtasuEeuSesvesUssmalnelunan nguanelve
slaildvensunavesdininuivosmanassmaLuuidndiuuunsdnng
nN3gIANNRAUDNTIWRINTNS Wsawsinguinglnglimalnerilwaves
Afinnnwveamasssmanintu fedu Ussanangmangenganam 11
Fatmualimalveaunsofinsanailvlldlnemdsddnuiyanaiulasy

a

(1) ladaAninevesrmatusinalsemedudanan iuasedimiiu e

o 3 Y

) maluinsUssmainnnwilivadng wasguulinulnuid

fgssimnuldsulnedmiunsnasidunudfinnuesmaluseUssmauud
woidslaiilny mavzadneiioanhingnedmuslidmiuauiaduiodadls wieas
lalaslnwiaels il Tnednileislnuiddulssunuga”
Usznangineenauins 11 “glansevhanufslusivenandng ienssvhauiadi
Uszanangmneiidedildnsvilusvenantng Sfduldsulndmiunisnssyibuniy
ffmnwvesmalusnsssmesudvavaavousunsdn mavadneosninfingvane
smlidmiunsiatuiiodarls vioesliadnuas Al v Tnod e dneiigiulésy
U

Tunsdiiignseviraufislusiverandng wionsyvhanuAndivsznangmneiiten
IeinsgvilusvenandnslignilesiemalusiuszmalagSgunalnefose uliliadlny
filuswerandnsmsignisnsshidudn &

(1) I#fdAnnwvesmalussUssmaduisitgalivdos iy 3o

@ malussUssmamneiliadny wasdduldiulnus”

14

268 andnaumaisoTsuyy



Untlog ASaidn

1w Fililgdumsiaviteudsiundnnisdemanmsvusiuaiaesnds
FunnsnsevmnuRnuitesnd i
1.3.2 Uszuian)uingdsnansanadneIy’
Uiumaﬂg‘wmmﬁﬁmimmammmmmﬂ 39(4)
iﬁﬁ’@zﬁﬁﬁamaﬂmsmumLuuﬂmaaaﬂim‘umim“mmmmm‘waamqme
1 nefindnnsddiy 3 9o Ao Snasludunufentu nsnsevihnssuieniu
wazArlaARuialffivnwiasafinunvesmatuduiitedeludionug
2. drsvahdyvamannsasluafisesnsaiunisnssianufin
Wesnfadien
wdnmsiusduniaensetunsnsevinauRaiissnSaentingn
Anfidn ArwgRsTsnassidunisldifiesndafion (a justice ne doit sevir
qu’une seul fois)” Faumnilfininuasaiinaauds ansienetan
1lesarsziuas’® visermeasafionny1azefas (action publique s’éteint)”
Mﬁﬂmiéﬁ’aﬂd’nﬁwﬁmaaiﬁmiﬂi“ﬁ%ﬂuwﬁﬂ st Lﬁ'amﬂaimlﬁ%’u
mauaaaaﬂﬁmm@aﬂmmﬂﬂmsmvv]'ﬂ,mm’a Uﬂﬂauuﬁ]%mﬂml,uuﬂ@mm
nMsnsErReuTuEn® faiy mﬂml,aEmﬂaﬂﬂmmﬂmiﬂimﬂmm
mLaaﬂumﬂanf\]u"l,amﬂﬁanﬂmmmmﬂmsﬂiwmmmﬂuuuaﬂ wilunis
ﬂammmwawsmmammamaﬂgwmfﬂmﬂm:u Feg1anilur S s

Fuaegniledudemanaumiane (harcélement sexuel) mMainnwigniles

15 o v
9 Wte 3.1

\Rushvas Touzatad, Aesuiendnnguueisiersannimerg i saudunilu
SumourounsiterTan, fusiadil 6, (ngamw: I53un siand, 2551, uth 10, 57ilA nendiving,
MeoSuneUsEnanguuNeIsNasanaALeIT AR 1-2 (11951 1-156) Law 1, faindsi 15,
(GESR TR FRGERH WUaYTe, 2562), WA 645.

Coralie Ambroise-Castérot et Philippe Bonfils, Procédure pénale, 2e édition, (Paris :
PUF, 2018), n°154.

Uszaan) nuneIsNansanmNeIINIng 39(4)

Coralie Ambroise-Castérot et Philippe Bonfils, Procédure pénale, op.cit., n°154.

16

17

18
19

2 A. Hedabou, « Contribution a ’éclaircissement de l’unité des faits en matiere pénale »,

RPDP 2008, p.61 cité par Coralie Ambroise-Castérot et Philippe Bonfils, Procédure
pénale, op.cit., n°154.
' Code procédure pénale, Article 368 « Aucune personne acquittée légalement ne peut
plus étre reprise ou accusée a raison des mémes faits, méme sous une qualification

différente ».
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sounduasangniledluddmiunisnsgiusieniu (memes faits) uazlag
fsmeawieatu (meme victime) uinfmdsdinadeomlnsiduton
813 (agression sexuel) Mmafnfininwiidaslietagnitesasiensy
Tupfandednls lihandudomlafion wneddmimnweniedluaiiusn
TUua”

nannsiusiiuafaesndstunisnsziianuiandaieldtu
Afimnwasmansa whilumadsUssanty feghaty mnduae
IF$unsinsanfinnnwdmiunsnssianuiaguvidasmanaisou
1udr Sasazligniinnsanfininudmiunisnssyinssuiiedtubuly
Fanus (military tribunal) wSaAladivay (special tribunal) AiNaty
laglaniznagn®

ndnnsusLuafaesasifunisnssimuindiond iy
glsUBoniman ne bis in idem TuvazfiavigeuiniBenudnnisfana1ni
van double jeopardy

2.1 wén ne bis in idem TuUszmAnARugTs
& ne bis in idem {Hundnmsiugululssmameaiiuglsy
lasunssusedlueudyaansuywevuelsy nednnumneasslsenis™
Usznsiivils vdn ne bis in idem a¥1anudufumang e

Wifutawnwuannisldgnnasglunisadnegnseyiainuia (us puniendi)
wsemnliiivannsdangnd sgendngnaslunisadvudnssiiniuiia
wazAfunivanendsutlaany

2 AMNINYIANANNHTAE 893U 19 ung1AN 2005, Bull. crim., n°25.

Human Rights Committee, General Comment No.32, CCPR/C/GC/32, 23 August 2007,
para. 54.; mwwmmmagmw 931/2487 “’LuﬂimmL‘UummNmﬂivmmml,ma%mﬂgwma
PANYUN UNUNTUFNANIANT UNU‘W‘UU?T’]@WB@E)UU‘L& Mledlesdassiarmaniis wagmanins
wwwﬂmaﬂwwwuumawmma’s azulesermanaiSeulils LLQJﬂ’JWQJN@U‘\]%ﬁIVIHﬁUﬂﬂ’N
fimu” Tu ondle ineiving, Aesurgyszuaang e 5MeIaAINe Y 17 1-2 (AT
1-156) 1@3 1, 819487, AT 689.

Martin WASMEIER, “the principle of ne bis in idem”, Revue International de Droit
Penal, Vol. 77, 2006/1, p. 121.

23

24
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Usgnsiiaes udn ne bis in idem A5NANURUUBUNNY YUY
(legal certainty) uazdenndestundnanudniansvesmining (res
judiciata)

w&n ne bis in idem Taevallfamzifnnululszmne
nuneds mnaanelulssmeasiaininuinal aanigluuseimaneniu
sglilonafinnsanfivnnunisnssvindeniusnld dadu madidinnwes
AansUszmaldinazasinenissnies manelulszmandinsiioune
frsanimnviseadnusnadals idnfundn ne bis in idem?® aeslsfin
aeluannmelsunan ne bis in idem veeldldiuussmaluannmelsy
auredae Tnenaveseudyyreyiidennasvadiu (The Convention
implementing the Schengen Agreerent, CISA) 4o 54 syl “UAAa
Fsgniisanaifangaluignialaigniavi o1vazlignilesailusgnidy
dusunsnseifeanu mndnisimualnwud dnsdirulnuiea) wse
9g5eniaNsUsAuny wekionadadulneldudinunguunevedsgnid
fiadlng

2.2 #@n double jeopardy Tuansgawsni

wan double jeopardy tJunanlusgsssuygansgowsn
S[,umiLLfﬂﬂJLﬁaJLauﬂ%dﬁ 5 (the Fifth Amendment to the US Constitution)
eludniifedosiundnnsfananlsdydiin “liflyanalaszegneld
mionfauretinviesineaetnsnmsnszyhanuinndaien

#an double jeopardy tegnltegreadninluseauiguiaansy
(Federal government) aenalshn 1aunavaInd Benton v. Maryland, 395
U.S. 784 Tudl A 1969 Anafjniansgarusnilavenendn double jeopardy
Tuldluseduwaigdnime” madmansgidadeimninasimegniiansanly
mameuLLawiamgﬂﬁmsmﬂmamatﬁwwjﬁﬂﬂ%ﬁm%ﬂmsmzﬁwLﬁmﬁ’u

® g e 3.1
% “No person shall . . . be subject for the same offense to be twice put in jeopardy of

life or limb .. ..”

7 https://www.law.cornell.edu/wex/double_jeopardy, retrieved 11 Oct. 2022.
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=

fedndunisasifinndn double jeopardy inszanavuisiuadendiay
finsanafilenvuiinssyhanuiauuuidiortugluajnsziauin®
Aajniansgesnivenenislivan double jeopardy lUfia
ATV (Civil sanctions) Aifidnwauzlunnsastye (punitive in nature)
Sndne® daiiy mndnaggnadnyniegrdnaniazuiudmsunisnseii
ANUAAFIURRINIRUSTUAY dounduaeungnigaLluanisenddeme
aelddennasnismauns (civil sanction) Tnedslisneadomelunis
Fiuafamdaiudndiuegsnntuarndemeisglasu madend
Aemedisanasniseunsiiudiunnudemea Sgldiuli ingussasd
ionsilostududiflinszingn (deterrent purpose) vsenaulinisnszin
voufiunguung (retributive purpose) Fsiiodndunisaiiuafdnuvas
atlnudnadsfidnsendn double jeopardy® agslsin miﬁ'ﬁnaagﬂaﬂmw
MY AeunsgiiuadSundndemelunendsmuuniidube
nsTiuARLINg (a civil remedy) 3slaidnfundn double jeopardy® e
HunmsiBereildFuounalihle (permissible remedy) laflinsvuasing
Frapspdidmiunsnseriiiesadaiien (porohibited punishment)®
aenalsidl Sganmanunsasmualneysengy (criminal sanction)
WAZLIMINIINILIA (civil sanction) dmsunisnsgvindeaiunsen 4 fuld
IWs1zvan double jeopardy ‘muL‘W%Nmiaﬂmwmaﬂwmvmqmmmaaqmq

% Breedv. Jones, 421 U.S. 519 (1975), https://www.law.cormnell.edu/wex/double_jeopardy,

retrieved 11 Oct. 2022.

United States v. One Assortment of 89 Firearms, 465 U.S. 354 (1984), https://www.
law.cornell.edu/wex/double_jeopardy, retrieved 11 Oct. 2022.

United States v. Halper, 490 U.S. 435 (1989), https://www.law.cornell.edu/wex/double
jeopardy, retrieved 11 Oct. 2022.

Helvering v. Mitchell, 303 U. S. 391, United States ex rel. Marcus v. Hess, 317 U. S. 537,
and Rex Trailer Co. v. United States, 350 U. S. 148, in https://www.law.cornell.edu/
wex/double_jeopardy, retrieved 11 Oct. 2022.

United States v. Halper, 490 U.S. 446-451 (1989), https://www.law.cornell.edu/wex/
double jeopardy, retrieved 11 Oct. 2022.

29
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dmsunsnseriiientu® wenani nsddiunssuningmana (civil
property forfeitures) TanvagidunnsmsiBetemiauns (@ remedial
civil sanction) tlslegludsAuvamannisdnad nande widuaegnadng
gy Ndseragnaniumnsuningniaunednla™

3. Usziiiudymvesndnnisirusduaisesadsiunisnseiin
AuRnBASIRe

Tudhuiaznaniwssifutlymasmdnnsiusiuaidasnds
funnsnszdmnufniiendaier Tnowteuiioutusuaiitedoves
ANENTINNSAYBLYWEYY (Human Rights Committee) Ailussdnsiniugua
nANIEIINUTEWAITsAvEwalllo ez Ansnisnisiles (ICCPR) ANl
VBIMALASTIULIaNAMELsU (The European Court of Justice, ECJ)
Ffinnwman1avszesng AMiliademassessunve wasuuamfinin
mafinilve Tnefussdudgmieluil
) AAWINHIVDIANAANUTLNA
) Ffimnsfiinannisinnsandiliuiaie
) nsfinsanaflmifisdesiunisfinnsanidy
4) nsaluAfUNATEINUNISAILTUARD Y
) msaliuamitsiunisaiuafengn

6) winmsFmiluafaensaiunisnseiaunie
afudenfunssuIunde VLAY MIRARE Y
3.1 AWNINYIYR9AIaAI9UIEINA (foreign judgment)
mﬂqﬂﬂawﬁqiﬁ%’umiﬂa]ﬁmwﬁwmwmammﬂmﬂmﬂu

Ussavianuda lidesdunisadny viesnilesdesi yanadangn
wgndnduaftdmiunianssinssuderlumayssmadulddnvdolsl
Tudszdulymdnan winnisvesdvduyseruainalu ICCPR Lashiives
magRsssuwisglsliuumailimioutu

—_

** One Lot Emerald Cut Stones v. United States, 409 U.S. 232 (1972), https://www.law.

cornell.edu/wex/double_jeopardy, retrieved 11 Oct. 2022.
United States v. Ursery, 518 US 267 (1996), https:.//www.law.cornell.edu/wex/
double jeopardy, retrieved 11 Oct. 2022.
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3.1.1 UUINNNYBIAMENTTUNTENTUY LYY

ARYNTIUNSENDUY WU (Human Rights Committee)
TALUINIWEN ne bis in idem ARRNIZAANINEITBIMaN UYL
Livnganusindemfinnuvesmanisusuiname™ feg1aeu vn Agn
mannsUseimaiansaninineluafenyininal ldinagsdudfininm
gnlanaoadlny FalngausafiTainIne) A @ msunsnszyinALRe
nssudeatuiulasn lidunsdnsiondn ne bis in idem waglilédase
NANANEUY WY

9e/13lsAf AznITUNISAVBUYLETUNBRUS U N

[ |

pud1TEINUTEAMtuaR T a1 sang lunsnsevinns sy

q <

a [

wennuld ﬂ1'ﬁﬁm’mmﬂasgﬂumiﬂiw‘hmmﬁmmuaqé@mﬁhjmﬁ]ﬁﬂé’
U 1146333&3@@01%5@5&ﬂ’lamiy’]izwﬁﬂﬂizL‘I/Wi (Rome Statute) U8 20*
leimuadn yarafignaidunfiengniieussgsga (most serious crimes)
wudlugumsinlaguanuRani e nmsdnasniugiywd (genocide)

» Communications No. 692/1996, A.R.J. v. Australia, para. 6.4; No. 204/1986, A.P. v. Italy,

para. 7.3. in Human Rights Committee, General Comment No.32, CCPR/C/GC/32,
23 August 2007, para. 57. § Untes Alailn, anduywevulunszuiunisedsssunineigy),
919U87, MeLaY 207.
Rome Statute, Article 20 Ne bis in idem

1. Except as provided in this Statute, no person shall be tried before the Court

36

with respect to conduct which formed the basis of crimes for which the person has
been convicted or acquitted by the Court.

2. No person shall be tried by another court for a crime referred to in article 5
for which that person has already been convicted or acquitted by the Court.

3. No person who has been tried by another court for conduct also proscribed
under article 6, 7, 8 or 8 bis shall be tried by the Court with respect to the same
conduct unless the proceedings in the other court:

(a) Were for the purpose of shielding the person concerned from criminal
responsibility for crimes within the jurisdiction of the Court; or

(b) Otherwise were not conducted independently or impartially in accordance
with the norms of due process recognized by international law and were conducted
in a manner which, in the circumstances, was inconsistent with an intent to bring the
person concerned to justice”.
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91VYINTINABLIAUYBEYIRA (crimes against humanity) ©1¥INTIUAIATIY
(war crimes) 399198153433 U (aggression) uﬂﬂaﬁ?u%wgﬂﬁ%ﬁwﬁ
Franlurmalag Buudnssduaindusndunssiiunafiliviese wu
Wunsdniuaddiliidudass violiifessss vieidunsdniundilsl
donndasiulnutyAraingaIeRsTTL’

nsvusuiueReluaufinengnieusigean (most
serious crimes) Tusssuyynalsude 20 dA1uvungaenndeITUNANNIS
suiiuaien (ne bis in idem) widudfiminwivesemasisUssme
Tnausnfiarsantadu 3 nsdl e

nsdi 1. yngnseyinmnuRine g iousigean (most
serious crimes) lpgnitnnunlagAmaa g seninaUseme (The International
Criminal Court) wuéa fiuaglignfinnsanfininmlnemaoinsewing
Ussmendn (sssuyayngdlsude 20.1) nsdlilaenndesiundn ne bis in idem

nsdifl 2. yngnszviimnuiinengnieusigeanlign
fimnwilasmangnszisssmanuda fiuerldgnfinnsaniinng
Tasmaignelu (domestic court) veUsznalaUsTmaAnTiaen (B330YeY
nylsude 20.2) meraegsevisssmaumannsfidedunnuives
SgmAssayynglsn Ssdimnuideriiluitinsanuaznszuaufinnsanves
masgszninssmaindunssuviufinsaniidusssunaglfuinsgu
Srfudleyeaalafinugniinnsanfivnulaemasignsswiassmauia
sysuygynialsudsindrunaiiliienasiginielulseinalaaiuisaiansan
finnwnsnsgyhenufianssudeauiuldsn namie unsBandn ne bis
in idem Tugndnuasnilaiuies oghdlsid ssauyynsdlsudnannituszn
123 Uszna® gl maoInelusgnif 123 Usginamaniiarlaions
firsanfininwdnasfiaiaoigrsenitausemadisfinanuianud e
uiszinad 9 AhlvdgnAssayyngilsuferligniuiusssuyyngalsy
4o 20 fana lunsdifimanansewinasemeadfAinneuuds Usswme

37 a o o ' A ¢ & A a
Untes ivatin, Are5ureng g 15enINsHme, TUNATIN 2, (N Inayy, 2564),

nuneaY 429.

% https://asp.icc-cpi.int/states-parties, retrieved 11 Oct. 2022.

usTing Ay lundsesT Iy 275



1.4 vanmsiuanauniaesn SN 1A sE IR ILANTgIA TG

Alaildsganatazndululdndnngminevesssimanulunisfiansaninioe
sufudfudnasausinanladnuiolituiuegfundnngransasluves
Usznea i Tuusemelve mnanauRnegnensigeaninluswenandng
vidoduniladnlaluswenandnsmuusznang e uIng 4 11 5
W3eUIM9 6 Aalnedsnunaisaniininwdnl luideswiumuussua
NNVINEIRYININT 11 UdmnaALEneI I 1eusgEninuenII¥e1andng
AmalvefunsrnamilonisnsyyimuRadinanmulszanangrineeian
1IN 7 UINT 8 Y38 UINTT 9 UaglAiNINBIveIrManIy1sEnINeUsEme
Wud malvedlionafinsaniimneadnednldmuuszuiangvuneeia
AT 10 Wl Ussiiudomiimalveasfinsanfininwnsnssshanuia
9115 8us9gedn MnenaegIsTIUsEmalimfinnwiuiwds audy
Uszihudemanuiinegransey W dhruaelagianun 182 windy sy
ngvanglveliiigiuanuinegy13eusgge

nsdifl 3. mngnsevimnuiinengniousegeanlign
fimnwilpgmaniglulssmelayssimanilmiuda (domestic court) fiu
aghigndniuafifienaeignsgninssimadn Savinfusssuyyngslsy
MURUALFNARQ5ENINUTENALDUTUNEN ne bis in idem WaggaNsusIuIa
maegnelunnUszmade  agelsia mnnisfinsanfimnwiafiong,
Heousageariumameludszmedladumssiduaiiilsiuriass ndnfe Wuns
dndluaailiidudaszvsoliifossssunmundnnisnuasesdndiaiam
Ussanauiildsumssousulasngine sswineUszing (were not conducted
independently or impartially in accordance with the norms of due process
recognized by international law) wazidunssflupdiiliaenndosiummn
flaghuaraiifedesinganuefisssu (were conducted ina manner which,
in the circumstances, was inconsistent with an intent to bring the person
concerned to justice”) ANABIYNITENINUTENANEINITARNIITURANING
fnsevienufinBnadald dhipeniiureaman ne bis inidem (s3saygyngilsn
1 20.3)”

39 o v
9 Wt 3.2
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3.1.2 WUINNVDIANBYATTIULINE LY

UsgwaglsUduunndnriandn ne bis in idem ilanie
Afinvesmaluy SENAYe I TaenRdoIULLIMIUBIATIENTTNT
dvSuywevy snvlwusesuaudfuailu® sousuAfinine1veea
Analsemadie Javifudn mnfidfinnuafiengyivesmanisUseing
i iwzmaluse fkaud U maauviniuies lididuafitfugnssyii
arufiadena1idn uimaluysunaglsudundensiniundsnls

0g19l5Ad areluanainglsvies nguuneglsilng
aud ey iRvennawaiy (The Convention implementing the
Schengen Agreement, CISA) 98 54* fvuadiudundnizes ne bis in idem
dvdunnuszmaidszreuglsy Tnosvuelilvsemanmelulssua
Basiulundn ne bis in idem nieufunisensudfimnwivesszimaniely
Usgmnau nsiiussmaning q luussvieuglsugensumiinnwiaienan
yasUszmadululszanauuarBasiulundn ne bis in idem goudunis
aonndestuingUszasdvesannmelsy Tnonsademnuiulaliussumu
TuamnmelsuiRnanusiulalueinmlumandoudroseuiailulszvay
(the freedom of movement within the EU)*

ety UssiiuSesdfinnnunveseaseUssme (foreign
judgment) fundnmsthusidupaesndstunsnsevhanuiindiissadasien
aglladn

40 ) ) o .. . )
G. Dannecker, “Die Garantie des Grundsatzes ‘ne bis in idem’ in Europa”, in G. Hirsch

and others (eds.), Festschrift fur Glinter Kohlmann, Cologne 2003, pp. 593-615, at
p.598; and J. Vervaele, J. Vervaele, “The Transnational ne bis in idem Principle in
the EU : Mutual Recognition and Equivalent Protection of Human Rights” [2005]
1 Utrecht Law Review, p.100. in Martin Wasmeier, “THE PRINCIPLE OF NE BIS IN IDEM”,
Revue Internationale de Droit Penal, 2006/1-2 (Vol. 77), p. 121.
' The Convention implementing the Schengen Agreement7 (CISA), Article 54 “a person
whose trial has been finally disposed of in one Contracting Party may not be prosecuted
in another Contracting Party for the same acts provided that, if a penalty has been
imposed, it has been enforced, is actually in the process of being enforced or can no
longer be enforced under the laws of the sentencing Contracting Party”.
Martin Wasmeier, “THE PRINCIPLE OF NE BIS IN IDEM”, Revue Internationale de Droit
Penal, 2006/1-2 (Vol. 77), p. 123.

42
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o a

1) %80 ne bis in idem THusanznsaifidifining
vosmanglulsemenLa?

2) ndlAAinnwvesr1ansusendun Aaniely
Ussweanansafiansanfinnenansnld lddandn ne bis in idem Buus

2.1) ﬂizﬁﬁﬁauﬁmmiw’mﬂimmﬁmum"lﬁmﬁw
Tundn ne bis in idem wu Tusssuyynialsy (Rome Statute) o 20 N5a
TAfinnwvesrmansUseimanindl manelulsyimandesgausundn
ne bis in idem W3pNAUHONSUAANINIVOIAIAR1SUTELINA
2.2) nsdlszimanigluanainglsy Auugives

nssamdiuduanninglsdusznmavilfeannlunisindeudieniely
a‘wmwsﬂ'ﬁ"d (freedom of movement within the EU) tiielidonndasiu
@3 ImAenan? nguuneglsuIsmnualieeusudininuinfe1gy1ves
Uszimeduilegluavinwglsy nieufugonsundn ne bis in idem e

TudruresUszinalnelunsdififidfininwivesdia
aUszmalupfongiuinas Ussananguuieaigiinedygfuuinielilu
151 10 wazmsn 11 IneBasulumdn ne bis in idem wasniseausy
mfimnevesmasssmalubuImna q fisildmansenuresnis
nssvhARnfulssmelnedundn fil

1) wnidumsnszyhenaRaluswerandnsiengruny
fedndunsnssiauialusvenandnsdiivygflilulssanangne
DIYIWINTY 4 WINT) 5 WIS 6 WiRgdANnIne1vesran1aUszine
1udn malnedinsdisnainsaninnudnld Tnerdad dneilasunugy
AUUNURQAunaUszananguunee1gIu1ns 11 s1ENSNsEYALARLAL
Aatulusvenaning wansenuiudsemelngasiiunn malnedsdansdiung
FazRasaniinnnwansnld dhdesniuvemdn ne bis in idem fienalve
laidrdesdatomininuivesranisuseine

2) wnidumsnssvhanufiauensenandnssiivayas
Tiludszaanguuneong) 11037 7 11037 8 %39 WA 9 waTHATANING
Y9A1aRUsEINANILAY Aalnedldenafiansanininwadnednlaniy
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UsganangvungenyIuingl 10 msn1snsziianuAntuAnTuwen
19181903 HansznuivUssmAlnedsdivesnionialuiiiey malneda
ldndudesiniuad wirduduniseeusumaninwassranisussing
LAzERLSUNEN ne bis in idem Fetiules
3.2 AfininefiAnannisiatsandiliniiose

mnlunssdueitenanedusndunsiidusiengitlivitse
Sudlewnannisausen e lifauaunsaduduafiegnauriase nsdiu
e s dumsiastendnnsiusiiuaiisesnSiunsnssh
muinsissesaismield

Tunsdifanan UszananguunesRasananuen ke
I munludosniuliluunes 6 1530 2 FadyaRinlunsdiinsaiiiuad
afausndunisinineadneitlduiade aforgrausadniuniian
adanilalg®

wdnn sy gAlilulszanangmneisiansauanuegn
NSamaranany aamﬂé’aqﬁ’uﬁﬁu%ﬂqaiim5®§aﬂ1aawmﬂizwd1ﬂﬂizL‘vm
(Rome Statute) ﬁﬁmumﬂmﬂmiﬁﬂLﬁuﬂaawm%«,mL‘T;Jumiei’%ﬁuﬂaﬁ
12iu1954 (non genuine)* MaegsenIsUsEmAgauiiwnsIuaALiuAd
fusnaednadmildls lidasevdn ne bis in idem®

wuAfinInwIAIagn lneaennd aeiulssutanguuny
FRasanawoguiaaauarsssuyyngslsy nsludfininuiinig
9334/2538 linmdnlindusnuarBudundnmsinaidnaddlumfinanu
Al 6446/2547° \Hunsdifimnuiinengdeusiuiiu Sasdugidems

“ Code procédure pénale, Article 6 alinéa 2 « Toutefois, si des poursuites ayant entrainé

condamnation ont révélé la fausseté du jugement ou de larrét qui a déclaré Uaction
publique éteinte, "action publique pourra étre reprise ; la prescription doit alors étre
considéréee comme suspendue depuis le jour ou le jugement ou arrét était devenu
définitif jusqu’a celui de la condamnation du coupable de faux ou usage de faux ».
Rome Statute, Article 20 Ne bis in idem

g vade 3.1.1 nsdlii 3

Al innil 6446/2547 3liadedn “vdnnisues UA.e. was 39 (4) AdnyaiRliansin

&

Are1giessz iUl afidinnwuaiannvinlunuiaifesdudundnnisiiu

44
a5

46
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augoniu Tnefidemeilesdnas uaienqiiledesnslivimatidmfinine
sntlodluduliauyation ninnudenisiniledunmends nevdnudafias
forndunsdesiuilisniuaien wimainlfimeualudifinanuiiy
ndnmstmsiiuaitasdosnngiafteudunsdiisuasgnilosies
sliuafeg1auwiase windsingitednsulunisiesiesdniuniotis
ausoniu uwiihandunsnssinssudisatufideldldinnisnssrinssudu
Juagnegnilosazmaldfiffininwiaiusnnn Jdeinfiesvaminau
Sunsldiduttesth uavmaaunsasiuaitusasls

L finnwimainfl 9334/2538 wazil 6446/2547
HOAARDINUNANNITVDTIONAITANAILDIQN LW'ﬁwﬁLummﬁmmmLL&Juﬁuﬂy’u
AudseiniuTsuasdemendensiv wiiidemelifaladiiuasue
wszenalduanunsfosinudsmeauduiivels uisglaewiinau
é’aﬂﬁéammmsaﬂamazﬁwLﬁuﬂﬁmmﬂé’aejmaamnmﬁwﬁﬂmué’ami
Ansaiuinuselevdansisae (public interest) Selasuainaudemeaan
NsnsEANNRAvTeENIEIAINRA "

3.3 mMsfansananlnififsudiesfiunsfiansanadiby

Tunsiansanaietg funnsdiisndudesdinisinnsened
TmifiAnilestumsiiarsanafiay Wy msfimagaenmfininwvesea
dauazdoudunuliimadaiasanlval msiisuas fesvelidinsiansalvel
(retrial) memdsnidamfmnulagliusingfdnas (tial in absentia)
vionsdififidfinnuidsfigaadnusiaeuds uiduasieseliiinisieily
ARy uinsanlval mneurngudngwlmiitlieeflusswisiarsan
adausn nsdliinans Sruuiilunsdiifinsinsanuasdsminnuuds way

Fufunftndesutsuasiu asfonmngheineudunsdiidagnilessostuiuaiiogns
wiass mnusngiednewdunisiessesiniuafedsauseniu uwiinazdunisnszsi
nssudeafuifolildinsnsginssudusiasinsgnilesuazaaldfidfininsuass
Winnasuazinaviliansiarengunieduruiinnssudussiulull”

Untlos alady, “Ugyminsanduafiorgleefidens”, sawunAauinivinisdsedid
A%l 3 W 2550 paudRmans unmerdeessuaIans, WUnusnil : lsafiusiumInends
§55UANERS, 2552), NN 489.
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fienudndudesinidunmsiasanlm Fadulssnuiinsdiiunisfinnsan
Tmidandmazdavieudstundnnishusiiuafiaesadsiunisnsgyinaafio
desndaemielal
3.3.1 MsenAwIneIvasAaauazdaudiuuliang

ansiasanivg

nsgnANINYITasAaa LAz doud uIuliA a1
W13 (quashing a conviction and order a retrial) undldlugiua
yosmagilunsuilamuianaafifiniulunssuiufionsaesmatuiu®
domagenuimadusiusiiiunszuiufinsaniiawain magsannsngn
Srfimnwmaduduuasdsudunlimadududidunssuiufiansmn
figndedlmild ufasdumsdniunisfinnsandnadmis uwiflidesina
aundnnsiudduafiaesassiunianseiinnuiiafisindaien®
AENTTUNNTENTUYWEYU (Human Rights Committee) LagAliadedn I1ay
Qﬂma%uﬁuﬁwmwaﬂmwﬁmﬂ FR1MANSTAIRNINWIINATININYIANA
Fusuarddlsinsailm msfinsalmdmudfinnwaagrssailifeh
Hunadudundien L‘WiwmmﬁwLaEJlaﬂﬁgﬂﬂmﬁmﬁwmmLﬂuﬂ%ﬂﬁaaq
uaifuftesnsufiRmusdimagnssaiilidoulusidunsiiindulund
WU

ﬂiﬂiﬁmaqaﬁﬁﬂﬂwWﬂmaﬂﬁwﬂwmmmaﬂmaﬁﬁzuﬁml,az
Houdnnulimatususuiunszuiufinsanlmilignieaasiidfinn
solunuguad Wladandn ne bis in idem uragdelainnisiiansanlu
muffinnwvesmagsssnadudumiesafusniilivianey luldnns
Funsiniundlmifueniduenme

a8 ama « - o &
Uszananguunedsiiansanaueyn 208 “lunisiansanafignssalmuvannil ... (2)

fmagssaifiudunsduiudonmadusudldugorligniesmunsruauionsan
Asimnuddiematusiuihnsiasanuasimnyvioddimuguai”

9 Communication No. 277/1988, Marieta Teran Jijon v. Ecuador, CCPR/C/44/D/277/1988,
para. 5.4.

% bid.
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3.3.2 msvelvinesantual (retria) mevidsaniiddfmane

Tnglsiusingaddnias (trial in absentia)

Tuaefidnsusngfmlunisinnsanailuea’ agnslsna
vndnagUfiasedndnudamdelasUieneiliinfinnsanadluma luun
Uszwarnualiaalisnuasiiunisiasanininwasdieifelagla
Usngfsias (trial in absentia) ensiisnasmtlavaunilliineia
wazenalienaduiuadle vinliAanademesensyuiun1sgisssunisean
WA1UTENT WU NTUMENFILEYE ARYINDIYAIN YiTOLIILANTEUIUNTS
yAsssuiianan (miscarriage of justice)” wWuiieaiulsemelneg 16
m/lﬂ’iyzﬁaL%qmiﬁmimmﬁiﬂEﬂﬁﬂiﬂﬂgéﬁﬁi’ﬂLa&J (trial in absentia) iUy
TudszanangmuneIsnansanANeIgy) uest 172 n3/1°°

Tunsiansanaadieiedlaglivsingdidtasuay
ARIAIRNINEIaMEINaY 1INTAsUIINYAINIENGT TLa8aINIT0
voRnsailvily (etrial)® snsvelifasanedlmiduiondunisdiiunig
frsandnasmilsdmiunsnsgiudy wiildidunsdadendnnnsing
sidlunftaesndafiunisnssshanufinfisedaien WNSIZE931 NNSHRNTAN
arlmindmdsilidudesiisuasvemaios waglilinisiduailmifiuenidy
ninednafmils widsaadunisfinnsandesidauiendestuafiiuiy
mfinnwadnvdnasulllnegnionsely egelsiniu lulsemelve i
undagifizesnslianssuaslunisvefinnsanadlvl (retrial) nnendsannd
Aadarfinineiadtagliusingdidnasniuussutanguuieisnasun
ANNBIYININT 172 n3/1

51 acia
ﬂigll’e]ﬁﬂ{]‘lﬂll’lFJ'JﬁWi]’]im'lﬂ’JTME)TiluJﬂ Ums1 172

Colozza v. Italy, § 29 in European Court of Human Rights, Guide on Article 6 of the
Convention - Right to a fair trial (criminal limb), 31 December 2019, para. 261 TuUntleg
Aailn, FnsuywerulunszUIINITEASITNNINGIY), DN, VN 160.
UsEananguueIsnNsuANeIy) 11ns 172 /1

Human Rights Committee, General Comment No.32, CCPR/C/GC/32, 23 August 2007,
para 56.

52

53

54
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3.3.3 msseunderTuiasanlv

TUNMIANTUNTEUILRN TN B1ARAMANITA]
“AsEUIUMIYAsTINTIRANAIR” (miscarriage of justice) liinazidunsdld
mafinnuadneduigns viensdifimasnilesUdosiagnszyiaio
TunfinsgrisUssmeimedvsnadlieaasdveniinsdied de 14.6 Mvuali
yanagnenafimnmdgnuaglasuandemeinnisgndinn mnsean
finmsndudfiwnn ool laesneundngulmifigaulsinduguians
yaratuagldsumadeinaudemeanyy Ganssuiunisnoudierldsy
madernnigindudeadignsiinsaunailmiiiefgainnuuians
RNt

w'ﬁﬁwﬁ’iyiﬁami’%q'jaWyuﬂﬁmzyw%uﬁmsmﬂm'
we. 2526 mvaliavEgTignafiminwdsfianannneselifinsieiiu
ey tuiiasanlnld Tnensyuaunsfesweldinissenuaioig 1ty
fansanivialudazdearnunszuIun1smeema (revision) Alidoidunisdnuds
fumsnmsvhasduefiaesasatumsnssimufiadiosnsaden mnzsdudes
fieseweiitornuiiussvesnues warsadunidudviuyworuiisnies
fiduiusavieslddnssuumsfigadanunseddumidosnidndfininu
Anmananazideaeeuidemeliiuduians dafunsfionsaniiiaies
NnAfFudunsEUIuMsyRsIILTiiANATR

Tuunasewaiiniseyaaalidielandanunsniofy
afteatuiarsanlulld (resumption of a criminal trial) vanzusilunsdl
anunisaisuduegebs wu msnundngulniiliduiunslune
fimnwdesssias Fsmsduduailnidflildtadonsnnsvusiiuad
aosndafumansginanufinifissadafien® wudu

nanlasagy ulfazdinisfinnsanaddnadmisdmsu
snsevinssdy wimndunsinnsaneffiieadosiunsfiansanafii
wu ifeudlunsrurunmsimsaniianaislumaduiu lnsmageendfinne
matuiunasfoudundululmatusufinsall Welwavsiaslums

> bid.
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ﬁaéﬂaﬂiﬂjﬁﬂo’]LaHlﬁﬂiﬂﬂgﬁ’ﬂumiﬁmimﬂﬂ%ﬂLLﬁﬂ (trial in absentia) vieLite
uiluinfimnufiiavasiluadlyuguians (miscarriage of justice) filsifiodn
Jumsinsendn ne bis in idem
3.4 MsanliuafunAsasiun1sAluafaIy)
Tulssnudinanueniinnsaniunsdnsgnasnivnanases
draesnSstunsdimagnadnemsnasesuazgnadnemisoiny
3.4.1 n‘smmsanaﬂwvﬂwﬂnﬂsawqaaaﬂsa
tunsdififimsadnemanaseduudy UARRARING D
wwgnadlinymsunasesidmiunisnsgiianuianssufesulduiol
Tunsdlfundidedevesmaunasesguaavomnaanmdnlin winiims
nsgvhnssudefignszvihgnadnemsnasestuuda fnsevhdananiflien
gﬂaﬂmwwwﬂmaq%ﬁﬂlﬁ sz dulununguanevialy (principe general
du droit)’® uiivédn ne bis in idem laifin1sUyelaliJungmunvanednuel
dnwslunguuneunasesinnu®
3.4.2 N3RIN1IQNAINENINUNATOILAZANAIINENINBIYN
lun1snseyinssudenuy mniinisadneniaunases
lUua yamadenaazgnadlnenisegdmsunisnseyinssuiedfiula
e ki viseluyhuewmsaiudiy mninisadnenieran luua ypradana
gnadinemsunasesladnvislyl
AnizmaNSSEsTTLyHTaaaluAIdaded 28 unse
a.A. 2022 FaduiuntyaAiiinensUnasesiiligiuaiisunasesd
U%Ummﬂﬂsaﬂfﬁ"UQﬁ@m’mmsaa‘umumammzﬂiimmisgﬁummﬁmww
(delit) grudnunsmsaeuamuvesnuznssums undiydafinwmnsunases
Fandmislingesuyy msmeiaesuntyd Rl TUszasiardunses
Uselewildanul (inrérét sociaux) Luuiieniu na1fe nsdesiuidlviuss s
T9v71911991191uv N 8UNATDY LLaﬂmwﬁaqﬁ"uﬁﬂwﬂuwﬁagzﬁaﬂy’aaaaﬁ

% CE, 30 juin 1993, in Premier Ministre et Conseil d’Etat, Guide de (égistique, 3e edition,

2017, La documentation Frangalse p. 620

*" Undles Aladin, ngm/wammmm fanindail 3 (NFamMnAgayau, 2563), ¥NN8LaY 33/3.
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[ v

wuuiaiuAelneUiu nsmzmngiluduifuanaiazdessulnuliu
nUnAatarUIun19eIgy™

mssnduafiergfunsafiuafiiiinensunases
ém%’uﬁﬂivv‘hmmﬁmmiuLﬁﬂaﬁuﬁummLLmﬁﬁﬁaé’wamm £AAINT
EOREE N EAIGE LLaymaUﬂmaqmamaqmamauu M fdhdeuly
mmal‘uu wwiefeciuadnesuazdniundn ne bis in idem”

1) auinergrfuauiniidlnenisunasenduy
SvaugnsfunsesUstlomidsauuuuientu (ntéret sociaux)® it o)
uazUnATasdIuLANN TN sTAUNWTn O umMEa Ui

) WwneergiulnenisunasesiianuuzLuuReiu
wsold wu WulnwuSumileuiu

3) aefUsznaUAMIRRTElwMaUnAsesuasdUsEney
AAnfTnunsengymieuiy

grlalidnnmeiie 3 4o nsaddnenisUnasouas
nsameneogneraintulsdulidmunsnssyinssnien lifesia
ANUNEN ne bis in idem WU nsdifinumneUnasesdiesduszneurily ud
psAUTENOUANLARDNAABINTRNLINIIA YT nedlilnumeUnasesgiu
sefulududdansituiesenissniuaiongifinedanuasusu
sy

3.5 prsaliuafdtenun1saliuafaIgn
nsaslnen1eite (disciplinary measures) {unsguiunis
fsanitldldafiona sgnslsfinu nsadnenadfedvssuiiiedeatu
winnssiueddetnsatunsnsyhmuiniiisseSuienaesUsznis
R

*% Conseil Constitutionnel, Decision n° 2021-965 QPC du 28 janvier 2022

Untlos riaiin, f)g]m/?ﬂa?zuwfum 99U, veaY 33/4

Wy I‘wwmﬂ‘dﬂﬂiaﬂmmwaﬂmiaﬂ“znﬂi"nLwaiaﬂﬂiaﬂm‘wwwmm Tunsdleendasziu
luaﬁgigmwmwLUuImmeiJﬂﬂim Lwaianﬁml,uuﬂmmim Lﬁuuuaa’mﬂummmﬁm
Usglomidanudiinaiu

Premier Ministre et Conseil d’Etat, Guide de legistique, op.cit., p. 619.

59
60

61
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Usziiudl 1. yaragnadnumaidoudisiesngnadlyevnaite
g13nlduzelal

ﬂmuﬂisumiawﬁmuwwu (Human Rights Comm|ttee)
weddaded waﬂmimmmLuuﬂﬂaaqmqmumﬁmvmmmmmeﬂmmm
Tianiznsaiiiuafeig (criminal offence, criminal charge) Lmuu gy
fiyanaiiegnastnemeddomudazgnasinemaddeladnviolidslaly
Usziufiagidadunneléinseusesvidn ne bis in idem® ognslsfii Useiiud
AMENTIUNTANDUYBETY (Human Rights Committee) Jorpdunsin
TuSesesiunsiunavesnnenssumsavEywesy nanie Tofimmiudes
nsaslnwneide Jeliegluwnsiunavesnnznssunisansuyvevudil
Suviladsnsadnwinaesediluafionn uimnthimsssmatnases
NSamauRansaningn ne bis in idem n“]wé’mgmmaﬁﬂﬂ (principe
général de droit) nsadlnematednaesndaiunisnsesanuiaie
Winsadaieafinnedeshumumdnngmanevial®

Usziiuil 2. yaragnadliemeitoudasesngnadnumasig
lednvseld

MNIBUNAN ne bis in idem MNUUINNNITAAINUYD
AMENTIUNNTANBUY LYY (Human Rights Committee) UsenauiuuuInig
nsAAATBIAAIEAANNS g TINYRHEIAa® hasdioldin yanalangn
adlnwnAteuud sesngeaugniiansaniininwaietydnls lidesving
uvdn ne bis in idem \lesanadiusniignasing fie aidtelaliafiongn
FatmnUszasdlunsiuiuafuayinusidouayergddnuaesnadiu
Inwmaiteuaglnenieegnilidnevazuananeiy

62 Communication No. 1001/2001, Jacobus Gerardus Strik v. The Netherlands, CCPR/

C/76/D/1001/2001, 29 June 1999, para. 7.3.
9 ite 3.4.1

 Wide 3.4.2

]

63

64
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3.6 wdnn1swusiuafaesasafunisnssiiaauiiaies
afagafunszurunsEaUAIULAEN1IdARa N
wdnm s nduaiaesnsatunisnssienuiniionss
denilldfunisaeuaiuveantnanuasuaiukaznisdeniventny
Sunmsvsold namde lunsdiindnnuasuaindunaeuaiy winouaey
aarsdunsaevanulvdlévield wislunsdiindnausensdadaua
Lot denminanussnisasandaflesfiongideadudnlivielyl
3.6.1 mssnnsaeuaIuliilumgliafiengyissiu
SlewinnuasumuaeumuaSTAuLd MU INg
AladudnszyinanuiRe wilnauaeuauaunsavhnsmnsaeuaulaluad
gnsnwdnAnageadliiiu 3 U wanavediulimdnaudenis viewaus
Aaduntnussnsdannsaevainlaluafdu®® nswmnsdeuaIuves
winnuaevawensdundevauvamiinnudunsidnariilviafoin
gfnIednsiafeg1uleeseiu Fatu ufaeiinnsinnisdeuaIung
wihouaevaufisnafingyhnsasvanlmiluaiiuld hidandeudsie
Wi&n ne bis in idem WMsIgNTIANSABVAILUVEoFdNAnsaeuaIulilY
AANINYIVDIAE
3.6.2 mdshidlasnfengyliidumnliafengssiu
Sewihanudensiidmdadaulileseienan fidove
fapafigunaflosnfongilaniulssuiangmuieIsneIsuInNeIgyn
e 3¢ Fauandiduinmdudanelifemivemiinaudents widu
Mdwosdunmsgean Alivilviansiafiongunilesseiu gfeamillisua
winvnliiesnfgouenagnitesnadniuadivild ludadundn ne bis in
idem
uonanil UsEU2an)nuIeISNIITUIAIINBIYN
a1 147 TygRiudedrdufanalifiesniiuds sufilvifinisasvaiu
Aenfuyanaiuludonfortuiudn Suusaeldneumdngwilmisuddry
wAAR %"%iww‘fﬂﬁmaaﬂww@ﬁawﬁ?ﬂﬁ UNUguelAlunnsn 147 fanan

65 adla
UszaangyuneIsne1snnaNeIy1n1n e 140 (1)
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\Junsfuduvdniiinddusnvinliiiesafivesninausenislaifinaidu
ffinne (res judicata) sldfawiafinthnudevaiuazaeuaiuniity
TmivolifesiuiininnussnmsaeiiasndFeaiudn wousngudngiulu
fenaduiundiugfoamnls

Tudszwdlne leniinaudonsimaudavnlifes
ARLE nsaeuauuarnsilasaiFenfudnadsanunsavilfifiesnsdifen
Ao Weusnguéngulmifienadiiuedtugfomnls luvasUssmerSama
Uszinagesuil uazans1venandng dvualiinisaeuaunavdeiiosinld
Tunanensdl deduuliddymluSesnisdatundn ne bis in idem®

TudsemenSuma donisanusoudly “mdsliiosnd”
TS “Adsilosnd” Idognaniennns wissnmseiiddalifiesedongdeda
Wud SonsfiannsodaflosiFesmaudetlunsnssrhiFesdeatuly
il aneluonganu udlivmngmenundngrulvl Snvislideseiued
wipalumauiluide fegreiifntuunflulssmadiuaa fe Tunsdi
winusmsisaraUszdiomisiinddasdnuelsifiesfiongrfon
TUud dommiinnussmsnduagludnilomiahmdsiiosfiomeudien
fudmsumsnsgyinssufieauld mafnusaaalfingua®® foil

1) drdalufiesvesdonis lulydfininuivesaa
(jurisdictional act)

2) mnadddldvinetgainy dun1saiuisanduun
frsandidslv uasdsuduidaflewdls wiflivsngdoifaadsul
vidonenuvdngilval waglideseueianguavesnsuiluddsianarn

g Untes ri3aiin, “vasennsdimdsliiflesnfivesdumsiifiawann”, the101world, 21 Sep

2020, https://www.the101.world/reconsidering-prosecution-decision/, retrieved 11 Oct.
2022.
¢ Serge Guinchard et Jacques Buisson, Procédure pénale, 2e édition, (Paris : Litec, 2002),
no. 889, p.723. ; Coralie Ambroise-Castérot et Philippe Bonfils, Procédure pénale, 2e
édition, (Paris :PUF, 2018), no. 101, p.79. wag ﬂ’lﬁﬁﬂﬂﬂl%’%ﬂﬁ Cass. Crim. 5 dec 1972,
Cass. Crim. 12 mai 1992.

68 maﬁmﬂ%ama Cass. Crim. 5 dec 1972
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anafinfuaald usundndinaadnadeniadn
“gdiliiflosnvassunislalidfinnwvesena (urisdictional decision)
uitfuddmedneuivs (administrative decision) Addlaiflosafivos
Fonsashifiarunduiignuesdfinanu (autorite de la chose jugée 38
res judicata) Smsvisesdtnnsgagndsanansaudlumdsle uilifideuiassdlml
soneumangulual®

Tuansvorandng Ussatadmsuninaudenis (The
Code for Crown Prosecutors) 48 10.1 uag 10.2 léinanindndunisdslsifios
Tngvdnudanfiazliionagnirunfiansaniiediesdesladn laildidunse
n3dnifundn ne bis in idem uAdumszddenmsasidsunudeiean
Uszawu (certainty to the public in decision-making) Fathy usaedieds
laiflpsnReglunds msaevauainasnsasiunsimils lidadundn
ne bis in idem wardunsdanguianansoutlumdslidumdsiiondls
Tu 4 n3dl fe Mdslifleadudsiiioanann (original decision was wrong)
videimgumdnguivnnglul vieflaglifulueunandulnd vilidehdiae
AsgnALiiuad vise finstugasndnannudeinaaselm™

Tudsemewosad Semsdsliflosuddeinnduinilesed
Souferuiudnlildnsduesnsinliyanaldfumnuionseuansnts
(double jeopardy) mungvsne sy’

4. unagu
winmsusduafassndaiunisnseyinauinufissadaien
(ne bis in idem) Hudruniwesdnifiazldsunsiiiuafosiadusssy
(the rights to a fair trial) %ﬂﬁ@lé’dﬁL?;Jummgmﬂismumiqﬁﬁssmmqmaﬁ

'
=

FalasuniseausuluniniseninaussmeadIe8ansnaiawazansnig

maaﬂm%’qma Cass. Crim. 12 mai 1992
Unles Aadin, “nseannsaimdilifesnfvessunsiianain”, 6194, https://Awww.the
101.world/reconsidering-prosecution-decision/, retrieved 11 Oct. 2022.

70

n Michael Bohlander, Principles of German Criminal Procedure, (Oxford: Hart Publishing,

2012,) p. 104.
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nsiles nanmsiananlnuasngeglusgsssuyglunaty 9 Ussne
wazUs1neglunanNg e AL ITNNTNANLDIY
Tudszindlne nénnsviudnduafiaesndafunisnsgshaiuio
Wesnduiealdsunssensulungrneenguayngranedsiansanay
o1g1 widildunngdnauduarednvaldnuslusgsssuyy watiaziied
vénmsfananiiadugsssuyaldiumsiinnuinduduniaemdnns
asnguanefinsgyildvinisiu (necessity) waglddadan (proportionality)
Bsusngeglusgsssuyguisnvenandnslne nmsfirudsnaligmitan
Tilaonnizganssgsssuyniana (le Conseil Constitutionnel) Fsassos
somasgsssuylnelunmsidededssinudnansiely
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UITUIUNTY

\Reshves Yauzatad, Aresurgndnnguuneisitnrsannuey1iriaenisaniung
ludumounounsiersan, famiedsd 6, nganme : 3fvnsfiad, 2551.

519 inenfiving, fi’7a§mw§3mangwmzﬁﬁﬁwsmmmmm 779 1-2 (110131 1-156)
wau 1, MusiAsan 15, ﬂiﬂm‘W“’l ﬂiﬂamm WUAV4, 2562.

Untes riEatin, ngwmym:m?fum Ravinadi 3, NTUNN ’]iUiU"Uu 2563.

Uniles eialin, Aresurengmge e nIneyssme, favinai 2, NTUNNI: YUY,
2564.

Untes Alaiin, Avsuyverulunsyuiunsedossun e, NNy : Jeyeywy, 2563.

Untlas adaiiv, “navennsirdslifiesnivessonisinanan”, the10lworld, 21 Sep
2020, https://www.the101.world/reconsidering-prosecution-decision/.

Undes eivaiin, “Jaymnisaniuafionglaedidenie”, sauunAuivinIsuseid
A%l 3w 2550 AaizdRmans wmIverdesssumans, Unusndl « Tsefiat
UMTINYINYEIINANERS, 2552,

Ambroise-Castérot Coralie et Bonfils Philippe, Procedure pénale, 2e édition,
Paris : PUF, 2018.

Bohlander Michael, Principles of German Criminal Procedure, Oxford: Hart
Publishing, 2012.

European Court of Human Rights, Guide on Article 6 of the Convention — Right to
a fair trial (criminal limb), 31 December 2019.

Guinchard Serge et Buisson Jacques, Procédure pénale, 2e édition, Paris : Litec,
2002.

Human Rights Committee, General Comment No.32, CCPR/C/GC/32, 23 August 2007.

LaFave Wayne R, et al., Criminal Procedure, 4" edition, St. Paul, Minn.: Thomson/
West, 2004.

Premier Ministre et Conseil d’Etat, Guide de légistique, 3e edition, 2017, La
documentation Francaise.

WASMEIER Martin, “the principle of ne bis in idem”, Revue International de
Droit Pénal, Vol. 77, 2006/1.

https://worldjusticeproject.org/rule-of-law-index/factors/2022/Fundamental%
20Rights/, retrieved 30/1/2023

https://worldjusticeproject.org/about-us/overview/what-rule-law, retrieved
30/1/2023
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fvtAuA
N3PUILNSERsTIUARANAR (miscarriage of justice) 282-283
nsisanimnwaddiededlaglivsngddiay 282
(trial in absentia)
MIdugayeed (genocide) 274
nMsRa1sadll (retrial) 280, 282
mMsseumretuRinnsanll (revision) 283
ﬂamiyﬁﬁmlﬁﬁq\iqm (most serious crimes) 274-275
AMYNTTUNTANBUYWEYU (Human Rights Committee) 273-274, 286
ATNNINBIUDIANARIUTEWA (foreign judgment) 273
Ieidneau (proportionality) 290
wiisudu (necessity) 290
ﬁw%%uﬁugm (Fundamental Rights) 266
Avduyweyy 263
avsiarldfumssiiiuafegnafusssy (the rights to a fair trial) 264
wanANuAnRAVSBIRinIn (res judiciata) 271
wdnmsTusdunfasIndaiunsnsEynaRaie I SaLien 262, 270
(ne bis in idem)
winmsusiuntesnsatunsnsshnaRindiieindaien 271
(double jeopardy)
wdneuRauasnenetgfediviifisniu 264
(principe de nécessité des délits et des peines)
nanflfisssu (Rule of Law) 266, 267
D1UYINTINABLANYWYYIA (crimes against humanity) 275
1YYINITUAIATIU (war crimes) 275
91TYINTIUINTIU (aggression) 275

292 andnaumaisoTsuyy



ussingud Ay lunfsgssIuny

1.5 @3N W lunISHhEnIaan

(Freedom of Expression)

1ne
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v WIgyssen

s nluniswandaan
(Freedom of Expression)

Wi wgaisin®

1. uni

“ianmlunisuansesn” dudiliusngegluigsssuynuss
swenandnslne wa. 2560 Aeuflazihiausafsgsssuyauazuniag1z
Anedestuadnmingn Jaesiiaveunaruidilaves “winmluns
uanaoen” ideneu efilaszinuiesd waumynsuatusvdadinganu
w.e. 2554 lalianaumanevesdrdn “wdam” 1391 “anuansoiae
nsgshmsle 9 lduinusounlagliflgUassatarns’ was “uanioen”
Fudunis “wansmnuddn anudeuiiu ieanuaansaiuiulising ..
TneiifinanudAin “uans” dsudai “(1) %LLT\N, 85Uy, vantenulng
U WandeH kanslngnal, i biusINgoenun W kAR kaAIaNgIY
fadu anmsiesginudesd “@inmlunsuanseen” Feenavuned
“PrwanansazuanInLiEn AnwAniu wionnuanusaduduli
Unngldmuiinuussounlagliflguasadannge wazilevnanisfiaes
AufpeffnaINiiansansINiuunUnyaiRsgessuugiiyerandnsing
w.A. 2560 lnsiUSsuiisuiungrnesevinadsemaluSoudeaiu lasawz

”3

SHARGE audyaelsumednSuysevu (European Convention on Human
Rights) wazngumsindeansduiugiuvesanainglsy (Charter of
Fundamental Rights of the European Union) fiinstysiAveuinves
Freedom of Expression visewasnmwlumsuansesn Legraduaeanwalonus

Dr. iur. Nanchaya Channarong (Ass. iur.) Luﬁﬁmﬁ?mﬂasﬁu%ugd
drinnunvdaginean, nauynsy aUusvUuingan1u w.e. 2554, duduile 13 NOENAY
2564, 210 https://dictionary.orst.go.th/

KTREAR

KTREAR
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Tuansn 10 255AnTe* uagansT 11 255Anie” Auddu Seundyafves
npmnesEiUssmAadestanaldtmuareunvesiin Freedom
of Expression adnepdsiy wlanulédn “Gvdvimnsanusiudaainim
TumsidsmnuAaiiunasuriovenlimsudsdeyavieloelasusman
MInsNEIINEIewaasskaglag A dsdiavauin” (This right shall
include freedom to hold opinions and to receive and impart information
and ideas without interference by public authority and regardless of
frontiers.) azwiuled fadaghivsngain “wedamlunisuansesn” Tu
Sgouunylve LLG]ILa%‘ﬂ’]WﬁQﬂﬁTJL‘(ﬂuﬁﬂmy}'ﬁﬁm’]EJﬂ?JWiJi’J?JﬁQLﬁ%ﬂ’]W%&MaW
AN 34 253ANTI ﬁﬁ’iyzﬁa%’maﬂﬁyﬂﬂaﬁLﬁ%‘ﬂﬂwluﬂ'lit,l,aﬂmamﬁﬂLﬁu
n3yn Ma@eu msfast mslavan uaznsdernumnelagisau Fuainm
lTunsuamoonil forduaS nudideuddyduedneds dmsulsandlng
FadulszmaiunasesioszueuUszudulaesuinszuvndpidnsady
wizUszam e “ieinmlunisuaniesn” lifissusazduainmitieutes
funsimudnuestannyaraviniy widadusngiuvesmsadiauay
massteguasszuauUssisUlnednie’ Tnsunemuil asveraisgsssy
Mhadefifendesiuadnmlunsuaniesn irnasgsssuysuazmaUnnsed
Ipafadeiduussingulinauslaeasuaziiasisiuioudisuiuesam
Aanalung manesssTywisaniusassasgeasul il

¢ European Convention on Human Rights

Article 10 Freedom of expression

1. Everyone has the right to freedom of expression. This right shall include freedom
to hold opinions and to receive and impart information and ideas without interference
by public authority and regardless of frontiers. This Article shall not prevent States
from requiring the licensing of broadcasting, television or cinema enterprises.
Charter of Fundamental Rights of the European Union

Article 11 Freedom of expression and information

1. Everyone has the right to freedom of expression. This right shall include freedom
to hold opinions and to receive and impart information and ideas without interference
by public authority and regardless of frontiers.

Wguguanig Bethge, 2021, marginal no. 15 ff.; Grabenwarter, 2021, marginal
no. 6.
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2. dtadeimiavuleiiiadesiuiginmlunisuansesn
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AATOTIUYEYUTRAVITLS, A13Tad871 1 BVR 513/65 o Suil 15 $uaau A.A. 1965; VoRkuhle,
2007, p. 429; Grzeszick, 2021, marginal no. 49.
> Jarass, 2020, marginal no. 77; Grabenwarter, 2021, marginal no. 128.
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MsfagmuAuveUTTUUT Ve AReNsIwUIeA1EMAY (Nachzensur)
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§g555uaY (Grundrechtsschranke) MslIMs1 5 155AADS™ sl Bawsin
nswuwesnIenas (Nachzensur) 9193sinavilirnanvsernain1saiy
aeunslindfienaavioansnmeunsdaudu Savntulunisdesul
yaRadniaEEnmYemuLeIvnegen (Chilling Effect) uin1sisuigannenas
(Nachzensur) AlidaszrayanauInnINIswugesnou (Vorzensur) 8g19
womsudd namde Tdasyroynnalunifiitlflenaunyaaaliaiunse
dndulasiauarfumnudsdlunisgnauauuieusulnuaendsann
NIUAAIVETBINEUNTAINARYSBNANUATLARYRIUYSaLY iadla uin1s
wuiwesneu (Vorzensur) unsdavnsdliusiudazAnfenisinuazdes
dnaulainngsurdelisuardssiuded®

6 A STV, AINaSuT 1 BVL 13/67 dlo¥udl 25 wwneu a.a. 1972, fddadei 1
BVR 698/89 Lﬁaﬁ'uﬁ 20 &wnAu A.A. 1992; Jarass, 2020, marginal no. 77; Bethge, 2021,
marginal no. 131; Schemmer, 2022, marginal no. 114.

" madgossuynuisaniug, A3dedeR 1 BUL 13/67 Watuil 25 wwsy aA. 1972

® masgossuynusisamniiug, isdna.

’ ANaSTTINLUVISaVILS, Wiedna.
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YeasgeTsNYasiuuiy win vualilameieuad msunIsNeLns
Pmiedonrumesdesavuiity lnsgossuyyuiesIveIuInsive
atutlagtu (w.a. 2560) 11ms1 35 53raulatydalidn “mstviingnians
rotaaule 1‘7i;:Jﬂsgﬂau%w%wﬁama%u%@ﬁﬁulﬂiﬁﬁmﬁwﬁmwﬂ'au
Ul luntadefiuiviodoln 4 wenseviilld Vuusaznserilusening
naUsemmeglunmzasnsm  uslusgessuyneesiu Tnslanzog1sds
Lﬁaammimaamﬂizwﬁuaqwﬁzyzﬁa‘[,uﬂawmEJ (Systematische Auslegung)
W&y nswumasiau (Vorzensur) \udadosiudmsunsudaviomauns
mwdn liiesduanuanionacumennudediiaainnisidansdu
ﬁugmiummammmﬁmﬁu (Meinungsfreiheit) asunUgyaldbiluuing 5
I5sanialselenil 1 AdsUstloausn viaiinnniadn1ndy 9 ausnes 5
253Amils Useloniians wu eSnwehdindism @S nmnssieausiiudeing
wionmeund iy fetu mnaesfinnsandessiuininufddede
ma%’gﬁiiwzyﬁ 30/2555 AUNYUNNEITETTUYYLDTIU NIgT1vUnaR
ANEURSHATRTIAY WA, 2551 1M 25 TRl meunsTisieanaty
e wandew videsmhelusverandnsdesnunsnsafiasanuagldsu
PuININALENIIUNIRIINNBURSLay TRTmT A auty aednsie
nMslwuwe st (Vorzensur) masnAs 5 55Amis Useloni 3 UYBI3FEITHYRY
wisanius wiveu egalsfinny sgneiildeduneglindrtediuinnising
MawumesamInT 5 25sanis Ussleadl 3 vesigosuyaueesiu fld
Funswuwesneuas (Nachzensur) feiu mniiarsenidessrueniives
AMANINIEAUNATEINANS ARANELATLANT 2747/2558 HuNQuae
LWosHIUL 9ENUT Useanangvungongykeostiu (Strafeesetzbuch) 119151
184% 153Amils 48 7 uaz/vive T8 8 fudendl 1 Uszneufude 7 TRl

0 Strafgesetzbuch (StGB)
§ 184 Verbreitung pornographischer Inhalte
(1) Wer einen pornographischen Inhalt (§ 11 Absatz 3)
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nsanenmeuasdeidonndundddneasisasnsenaniienimndald
dievluaneseansisazvieipuihluaeseassazduniuiinmasig
waziflosmnameuniGosdifinvluaisinaninmsiausannmisld nswan
visothameuniBesiifinnnesnangseansisasiii Ssenadhinenisnssyiin
UsgananguaeenymasIdinan dufivaneaud Saudimunguang

1. einer Person unter achtzehn Jahren anbietet, Uberlaf3t oder zuganglich macht,

2. an einem Ort, der Personen unter achtzehn Jahren zuganslich ist oder von ihnen
eingesehen werden kann, zugénglich macht,

3. im Einzelhandel auferhalb von Geschéftsraumen, in Kiosken oder anderen
Verkaufsstellen, die der Kunde nicht zu betreten pflegt, im Versandhandel oder in
gewerblichen LeihblUchereien oder Lesezirkeln einem anderen anbietet oder
Uberlaft,

3a. im Wege gewerblicher Vermietung oder vergleichbarer gewerblicher Gewahrung
des Gebrauchs, ausgenommen in Ladengeschaften, die Personen unter achtzehn
Jahren nicht zugdnglich sind und von ihnen nicht eingesehen werden kénnen,
einem anderen anbietet oder Uberl&ft,

4. im Wege des Versandhandels einzufihren unternimmt,

5. offentlich an einem Ort, der Personen unter achtzehn Jahren zugdnsglich ist oder
von ihnen eingesehen werden kann, oder durch Verbreiten von Schriften aufierhalb
des Geschéftsverkehrs mit dem einschlagigen Handel anbietet oder bewirbt,

6. an einen anderen gelangen (af3t, ohne von diesem hierzu aufgefordert zu sein,

7. in einer offentlichen Filmvorfihrung gegen ein Entgelt zeigt, das ganz oder
Uberwiegend fur diese Vorflihrung verlangt wird,

8. herstellt, bezieht, liefert, vorratig halt oder einzufUhren unternimmt, um diesen im
Sinne der Nummern 1 bis 7 zu verwenden oder einer anderen Person eine solche
Verwendung zu ermdosglichen, oder

9. auszuftihren unternimmt, um diesen im Ausland unter Verstof8 gegen die dort
geltenden Strafvorschriften zu verbreiten oder der Offentlichkeit zugénglich zu
machen oder eine solche Verwendung zu ermdglichen, wird mit Freiheitsstrafe
bis zu einem Jahr oder mit Geldstrafe bestraft.

(2) Absatz 1 Nummer 1 und 2 ist nicht anzuwenden, wenn der zur Sorge fur die Person
Berechtigte handelt; dies gilt nicht, wenn der Sorgeberechtigte durch das Anbieten,
Uberlassen oder Zuganglichmachen seine Erziehungspflicht gréblich verletzt.
Absatz 1 Nr. 3a gilt nicht, wenn die Handlung im Geschéftsverkehr mit gewerblichen
Entleihern erfolgt.

(3) bis (7) (weggefallen).
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32 #730ade7l 1 BYR 400/51 wetudl 15 unsiew A.e. 1958 (Frsinduad Lith).
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Tsega Andualem Gelaye, Protection of the Right to Freedom of Assembly under
Ethiopian Law: Gaps and the Way Forward, MIZAN LAW REVIEW, Vol. 10, No.2, 2016,
i 300-301
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1 Uﬁmmwawmadwﬁaaﬁw%wwmu%ﬁ 20 (1); nAinszwinsUseimaieavswalliowuay
Fvsvnan1suiles (Intermational Covenant on Civil and Political Rights: ICCPR) dafi 21
Tuaudayey1 The European Convention for Human Rights €/e 11 uai; American Convention
of Human Rights il 15; African Charter on Human Rights and People’s Rights Fo7 11
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(The Protection of Rights and Liberties by the
Constitutional Court under Section 213)
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dmuuszanangrneanyl 1A 305 Hu fewsiiasdunisliaun
fUsznevIninumdiguiigFoses uiiiinisimuadeulvyesnisnszii

=

fagfiondunisnsgvhitlifinuiia (u (1) uaz (2) vesunsrdang) Fady
FaflanudululdfinasdananazvazidindvdvesFesubosmnuianonia
MUSEETIIYRY 1A91 27 233anile Taslawzegnad mnslENonIAsEINg
fosfuunmdaudy  uonani iesanldfinsfunuifesnusvanangyane
91601 11091 302 Faferfednenseiuinns 301 uaglunsdanaafiladnnsly
Uszananguuneengy) 11ms1 305 sedses Judianudululdiinisnsein
senanazdunisazidindnsuaziasamludinuazsnanievesSoanu
1037 27 253amile Bnde steaguanmsiansanderfinaidludiies
Tnglsidafndudosmuazmmpavesi¥oandril esweilazanunsofionsan
1§37 fanuduldldigfesavgnazifinludvivioaiamuosig Fodos
(Selbstbetroffenheit) wananil n1snandmuFosiadunisdeiy
nsaeifindnsaanandipaduliagiuey (Gegenwartige Betroffenheit)
idlesannuszanangvaneeng 11as1 301 waz 305 Ssaslnatsduliey
o fudifinnstiudfes ognslsfinm 1esndaigFesiesindudsiasiingns

a ada

vosnutuduundydhuisngmneg Jdidgniniuudt nsezdindn?

Auslegung von Klageantragen heranzuziehen. ...”) Tuguverasgsssuyuiesssssaey
wisamiusLesiladnisnmannisanuiseslurusadeadiu nande lunisiai
fdesiu Fodkidafnfumdolifoutun uifiddyasdoanidmneresmsiuiowe
Anuduesasnangrenety Tnsfinsanandlinistmuslusdostu (madgsssmyaui
avius, Aidadedl 1 BVR 1126/11 wdlefuil 25 unsau A.A. 2014).
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namdAntusarSsasilegiu Wumsandnavslasnss (Unmittelbare
Betroffenheit) ﬁ]ﬁﬂ?ﬁﬁ%amiﬂisﬁﬂﬁgﬂ%@d (Beschwerdegegenstand) visolal
Faniiarsanaumdnnislungranesgssssyaueesiu yanaazainsagn
azllnanslaenss (Unmittelbare Betroffenheit) Tnsuntgyaifunangmineg
Aroidensgnasifinfinandrsdy ilunalasasannguunelaglifosd
msnsgviila q Adumslidsunguanendunans irutuyanaazdessely
finsnsgviiidunsteduldngmnetuiniufunudonou Ssresunsese
anuAuATaInunguineseall lngavunisiesignasdednsiaiainain
msnsgiiidunsdsdulingmnedsnan fludunsdesitgnazidadns
s nlagfundyafinguung Wil ndulunsafinsselfiAnnisnsesi
afunstsiuldngmnetiliannsaduisfiazanieduliEestomuseld
vidolunsdiflunnuuaud yanaliausadeansnszyhdadunmsdsdiu
nguuneduld” mnimdnnsinldfuterieniduditeded /2563
i) Ussananganeea 11951 301 vi3e 11AT 302 way e 305 1
Lilddaansenulaensewianies na1dfie Hiesasdeuiigngauignlag
Buveuuagselismalidivismnanguneargunandinddens
silupdifugFendeniou uaznaiidhsradiilunitusy gnanotfudsiiviili
\Aanansenulaensaieandvesies JeTosazdososingnaziiadie
nsAiuARvewingv uwarldaunsasesignazdlialagundyaAngvane
lnansald egalsfony easgsssuyguisaniuslafidnidedeludiuves
untyafAndlnenisergnlidn dwmsvundydRngrunefiiineisegn
felunsnsznusioyanalagnss esnliaunsatedulyananserinisle
Fadumnuinengdeneunazselviinmsdsiulingrnelasnisdiduails
iesanmstiadudananagsilityanaseseditiluidssiunisgnadng
oty ‘Luﬂia‘iﬁy@%’aﬁammm%mdmmﬁ’m@’ﬁLLmﬂgmmaazLﬁmﬁm%mq

[

Sgovsuyewulaensild Fammhunfinsanldiudeiansdluditeded

43

1 Walter, 2020, marginal no. 356 f.; Vogkuhle, 2018, marginal no. 185.

¥ masgossuynuisaniug, Aitedudl 2 BUR 386/63 uar 2 BVR 478/63 ilaTuil 18 nanau
A.A. 1966; Walter, 2020, margin no. 357. ; Vofzkuhle, 2018, marginal no. 185.
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4/2563 i fesaunsoforissiianguing 1ns1 301 uag 305
aziindvsvesmulaenssld Fansstudidedovesmasgsssuyalneluad
fanan ofl mafmuadeulrinnisasdindvisagseaiiunissiinavslagnse
(Unmittelbare Betroffenheit) vadiuosiiutiy fimnaLeawn1nudn
Subsidiaritat find17 TngUnfiud deuflaziinFestulessorasgossuymy
yanaAnimugnazilinazdomenwseglunn 9 desmaiieniazlinisgn
azLﬁm?m%ma%’gﬁiimézyﬁy’u??uqmmLﬁaﬂ'au” et iieLfunsansiuauniives
masgsTTIyas ielvimasgsssuyyannsaviauldedisdiuszavsam
pgnlsfinu Lﬁaﬁﬁmwmﬂumﬂ’zgajaﬂizﬂau%’gﬁiiwzijé”;ﬁ%ﬁﬁmm
YOIMATETTUYEY A, 2561 11791 48 13IANTIALITIAARY AL Tin
TridvunyaaalunsBumiesmusgsssugg wes 213 lunsdityanadsnd
LﬁudwmiazLﬁmﬁ?ulﬂuwamﬂumﬁ’wzﬁ&mﬂgmma TnveudasiaTgssuyey
Imaﬂmwﬂmuﬂﬁaﬂmamma'«mmmumumaﬂau LLmlﬁ,mL‘LJumaawmmmaa
Fretaanedu 9 fe Faearnudn Subsidiaritit Tunguanewesiu faiy
913a7ulann muvannguanesgessuyalng lneunfiudy yaraaunsades
AomasgsITNYyIInugnazilindnsiasainainngvuielaenselaviui
vdaniTnsdusedasansuruAuLazn AN suHuRuLs ez lidy
Afeamasgsssuyguan lnglidesselidnisnseidwdunisUeduld
Umﬁ’zyajaLLmﬂg%maﬁudauLLméN‘Lm

Tudhunisfesvesuanaiate Woud §3os fi¥eritUszuna
nOMNBeIRYN AT 305 davidoudietgsTuya e 77 Hu esan
1M1 77 aglumnm 6 veesTETINILY %atﬁ]umiﬁigzﬁal,l,muiammm%’g
favaiivyafFedvdiasnm Usznoufunisldman “fe” luwns 77
Fsmamauynssatusvdadingantu wa. 2554 Suthilidu “Frvaensendu
ViGNNI UUAT) AT P
“fos 19U Aeflasdaziaih >

visefiauviangluuivesrudntu wlad
win1slirmamnanilauansianslidnsdeynna

’ AATETTUYUVANIUS, AIadeT 1 BVR 843/18 1 duil 30 dunau A.A. 2020.

20 o o v a @ v a & vooA
drtinanunvindingant, nauynsy atunydndnganny w.a. 2554, Fufulle 13 wun1au

2564, 210 https://dictionary.orst.go.th/.
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wing sl demalinnudnvsoudonns 77 foradumliyaaaiiun
nasIinsazlindvsviadianaemunuing 213 1d egrslsinny
vnfiansaniUSsuiisufundnnguanesgsssuyaieosiiu WegFesiians
TunisthiFosesnudignszuiunsiansanidedonds maigssmyy
whiawitusrinnsandmienisnszyiisesiuinfinnuveudengung
Sgosauyaiel Tunaudvayy Fasamfensfiansaniymanuveuseg
Sgossuyauesuntydalusgsssuynddilidmaliifndnslunisioses
fEesne 1lesan Avdlunsieadufivsioulalumsiuiioadhgnszuiunis
finnsanidadeluden Tasdeulufinaiiniriidiiadansesyanatiay
ihidestusoswiemald uadldfiniilunssnveuislunisiienassld
srnaiiefinnsanad dmivdsiinihilunssidaveuwnnisfiansaned
°uENmaﬁ?uﬁa?%w‘%amsﬂszﬁwﬁgﬂ%’aq (Beschwerdegegenstand) withe?
dvduAidaded 5/2564 Mndildesedlinddnediu axdiui
nsgMTAIALazNssalsisUssnAlnglddaduynnadifinuansna
lun1s3es (Beschwerdefahigkeit) Lﬁaqmmﬁuﬁaqﬂﬂammgmwwwu
oy Selisdudedimseilugiuesdvalunsios (Reschwerdebefugnis)
soludn eendlsfiny esnnluafifignmanisuiududuiieados
FamuAiTaduvesmassssyniinsssyindananisusiuiudugdeq
luadl UsznaudunsesvlyafusenausesssuuninreIsnansaives
MASFETINYRY 4. 2561 19T 46 253AUTS Uszneuiu 11msn 48 233AmTle
fnslidendnin “bidudriaesiognsaanisusiuiy usslinsionIsusiumy
Av15andumsessiomansouseaasiumelumnaysuduus suiisuaiios
9Ig309” Fadunsyailudnvaeiiontiauldindunisiiansiunmsies
uigmsansusuRude fedu Jadulsslenifierinagideludmiuad
florvanindudoluluewan lunsdilyaraiidauaiunsalunisfos
(Beschwerdefahigkeit) Huffossognsranisusiuiuin Tunsdlfisnann
vNgRIIINSUHUALRINsANIauAIsBusarmaudy fasianisuiiufiuas
favslunstuifownuinns 213 el

z Walter, 2020, marginal no. 401.
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Fafildinamanudn dlesuundyal@ 1ns 46 155amils Useneuiu
191 48 253ANT wianseydyeliuseneuEssTiyg e TN
YBIAATIITTUYY WA, 2561 HMTIIN1TUHUAULIziENSlunITRs
(Beschwerdebefugnis) usivnnfiansaunundayelfsmuSgossuyalvinud agwiud
W90g713gETINYY MR 213 NeusnnelEnMsAmuandninast 3803
wazideulvdmsunsTuILMIIIIAT 213 Tunseudayalusenousgessuy
TfeTERansanveseaizsTIyn wa. 2561 awdoawiian ‘il
AN 35m3 uasleulyiithyanllunsysiygayssne sy
1199835797501909A1A g5 TUYEY " WiMsivuavaninaet 38015 wag
Jeulasangn deadumstimuanelunseuiivins 213 ladwydaly
Tngludsgloausnuessesssuyy 1ns 213 dnsUyaalisgnedniaui
“yanadegnaziladniniaasnimissossuyarunseliTansdumsos
m’ama%’ﬁﬁﬁwmﬁaﬂﬂ°7?ﬁ@a”ya'm75f7531/1"715’11‘177’@w?ausfm'a%'ﬁsmuw”
Fadumstyailudnuaziiotufulussssaguiamiusamnsasgeesuil
1/|m‘wwﬂ,mﬂﬂamémmﬂimuawﬁsuaamummu (Selbstbetroffenheit) fiaeithy
Ftavislunstiudnges nsimusmaninass s wazfoullunsesvdnydm
U5¥N0UTToTIUYYIIAEITNTUIVRIANASTOITUYY W.A. 2561 19U
msfmuslsyAraiRagnnsEUAYBUR sLfBstuf SRR TIIMSWHLALARY
ol 11a57 46 ua 48 vizemsivuaiavtumsasddaremsanda
fiAnannIsnseyiessy muaRe 47 Su annsonsgrild wedegluy
NSOUTTFETTIYEY 11991 213 sl uinisiazimualiyanadudailaiiu
yanaggnazfindvisvieldsnwisgsssynfuaseditavstudfes Wuns
LU?}Ismu:dmﬂwwm‘uwﬁﬁgzﬁa%’gﬁiiuyﬁgmmﬁqﬂa'n éhmmﬁ N15NTEM
éﬁ’ma’wﬁaLﬂuﬂwsaaﬂWizswmﬁ@aj’aLﬁuﬁwmﬁﬁgﬁsmwﬁaL‘f]uﬂgmma
usiunld il TnowdoSouiisudunsesviydfnasgsssuygus
§3UBY (VIGHG) aziiuindianuuananeiu nanfe wszselygd
MASFEITUYRUMITTUINGY (VFGHG) 1nms1 55 23sanils Usgloaiinile
muusbiuaaalann 9 au Jedermann) Turnuvaneinglanle (quivis ex
populo) @saTerIINgVINgYesguINEEiinsTavTeudseizeI Ty
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funsiumiesiemasssssuyauisiguInGe (Art. 55 Popularklage
(1) 1Die Verfassungswidrigkeit einer Rechtsvorschrift des bayerischen
Landesrechts kann jedermann durch Beschwerde beim Verfassungs-
gerichtshof geltend machen. ...) Fanasdsnaridunssmuadeulunigly
N8UYBTTETTUULYINTFUINSE (Verfassung des Freistaates Bayern)fityel
Wlusas 98 Ussloadl 4 daflmnudn “masgossuygazdasysznialy
wszs1vURiAuazannggniieanlagrheuimslngedueuIanINmI L
luunvyaifunsngmaneseaunse 1wy 17@”70”@51457751‘177?‘@71‘12"@&/%@
wsoudarosgossuysy iuluay” (Art. 98 ... “Der Verfassungsgerichtshof hat
Gesetze und Verordnungen fir nichtig zu erkléren, die ein Grundrecht
verfassungswidrig einschranken.)

uananil ilefinnsanaInszuuvesigssINyay (Systematische
Auslegung) dziiuinazladeasuiiliisinatu Tnesgsssuynatiutoqiuld
Uayajaludessrunaminivesnsranisusiuiuliluvaanil 12 dwui 3
Fe¥gosauyy 11msn 231 Avualinsanisukufuaasataus 3ease
ma%’gmsugmlﬁﬁmLLﬁiuﬂizﬁﬁumﬂ’iyzﬁaL,Lmﬂgwmaﬁf]zymﬁmﬁu
ANUBBUMESTETTUYY ANNIATT 231 (1) windu wilunsdifing fd
videnisnszyhdulaveamisnuvesisuiedmiiivesigitymifaiu
SeossuyavTengvuny unUnalAsysssuyy wns 231 (2) Tidwna
grramauiuiulunsiaueidemioudisarnfiudemalnaseavitiy
Farhsnimermualiluuntydfuins 198 25sani WHISTETTHY U
swerandnslneg wnsdnsiy 2540 Admualigniamsusuiuuisizan
mmmL?]amauaL%qGiama%’gﬁiimézw%maﬂﬂmmlﬁ MiuITundeyslR
wisngvane ng Tty sensnsevinlavesyaralanuung 197 (1) ity

)

a a

Aeafumnureudesgossuygy duiu Tullgtu frmensusufiuieians
Tumsdesldiamensdituntydfwiingmneitamifsaiuameudie
Sgosuyny lngdasdedlagendudnuianiuigessuysy uns 231 (1) dldas
aelasgessuyny 1ms 213 wazlunsdiidunsazidadnivieiainmi
SgossuyaAunses lnong Mds vidensnsvvindulaveamhenuvesignie
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Whwithiivessy Savulunsdlvesiitadefl 5/2564 fnsramsunufiulsiians
Tunstiud3essermasgsssuyey lihaudumstunelésgsssuyy inne 213
W30 231 fien
1) anusnduiluiiasdesldfunnuduasesmengvang (Allge-

meines Rechtsschutz-beduirfnis)

ﬂﬁﬁﬁmﬁmamﬁm%m%ﬁﬁamLﬂu{]ﬁﬁ;ﬂ’uagjﬁu (Gegenwartigkeit)
Tnguniud fEosdansfirudnduiiazdoddiumnuduasesangmneey
(Rechtsschutzbedtirfis) uslunsdifinisazdiafenannldfugaly uaz/vio
ASodlasunsilenemasainnisses Tugnneunieseninansiansanas
AUVANNVNNETBNATUNARUD LT Aavziansansaluin nsiiansan
tadeludenieludy dnadulselovineriowioaenndostusslon
BUAITLATUAIINAUATDIVDE Toeag BnuIald (Fortbestehung des
schutzwrdigen Rechtsschutzinteresses an einer Sachentscheidung) Farna
Iifasanhnitedeseluludomsseaiulsdlonivedfesiodenndos
fuuslevidumsldiumndunsomesifeseglunatsnd Tnslanzoeiis
luadidunsdififienudululsiasfomgnsalandedudn (Wiederhol-
ungsgefahn) luafifinisifadesioluasfulsslovisonsituranin nau
Foidusvesiios (Rehabilitierungsinteresse) luadfileadasiunisaziiin
ﬁwﬁ%uﬁuimaﬂwﬁﬂ%ﬂ (Tiefgreifende Grundrechtseingriffe) waglunan
fmnlifinsfiosuidedeludemdelund Jamngunesgsssuyaia
Aanudrgazldlasunisneulingzdnadn (Unterbleiben der Kldrung einer
verfassungsrechtlichen Frage von erheblicher Bedeutung)”

lewfinnsunanditadet 3 Yo3rasgsTINYY Ny enu
TuAitiadef 7/2563 szwriemsiansanad nszvssmalnelFlddenian
n1stieug il Teudwnlusiverundns wazdidnaunsiaaudiiles
duiindeyalussuumsaumaifFoaduliidynalve niewtiauede
{FeseenandyTyanasiosinudnnlueianins deivmneninuin nsazidie

23 o ' o o an o o A o oo 9
Aa ﬁﬁ‘JSQJH‘éyLLMﬂﬁMWHﬁ;, ANUIRYN 1 BvR 620/07 tN0IUN 19 3UINAN A.A. 2007,
1B

A139a807 1 BVR 3080/09 WioTudl 11 wwiew a.e. 2018.
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MgnFesiiulidugnacuds 0813l Aasgsssuygliidadeliiansaitede

ffedluidomioly Tnelivematn “uslneiidowiossenumondunsdi
yamaglaymalnededansanudumadasinelasuaiuionsounse
Fomeninnisnseviessy ussummiidanudeudesvaaiuamyes
unRagilarymAlneiliorngniusmasenuensImeIanns vieleragniu
dlidnnlurworansnsldmuisuseds Tualinmiorsaneiisel sy
Usslowlmomsisay .. uasiieidunanufuiveaniesivnislunent”
mslfvanaludnuaeiuandiiiui masgsrsyqiuinsdiidunsdi
nsnsghiignieadumsazifindnsiifvniestuaniunmauduyana
é’zysmalwaﬁéfgﬁiiméiyiﬁmmﬁmmaﬂﬂummw 39 uasidunsaiilutam
yangynesEsTsuyatamdRey suaumsiiagldunsneulinszdnadn
diouusslonllumafoseluluswen Saslefiarsananidomvesmmsa
i danundieadatunsdifeatestunisandedviduiiugiueshs
ands (Tiefgreifende Grundrechtseingriffe) wagnsalmnlaifinisfiansanifiade
Tuilomdeluudn HaymnguanesgsssuyyiitimuddyazlildFunsmeuli
N5¢31909 (Unterbleiben der Klarung einer verfassungsrechtlichen Frage
von erheblicher Bedeutung) firmasgsssuyausisaniiudléiiAidadsls
TuARTsssuyMUNYMINe ST TINYLe 03U

3. d9d

MNMsANYAATIEiUTeUToUARTEsTIIYY F09 NIANATES
ansiaSamlagenasgsssuyyseninenguanessssuyginewasioasiiu
4198 Aziud Aasgssuyguisvetandnslvedinisinussingu
ARsgsTINYylTaenndesiundnng e SsTsuywesiulunateUsenis
Tnoamzegnads Tuditadedl 4/2563 uay 7/2563 udfiivanuisuszms
Aflauuansafundnngmnedgsssuygyieesiuegwiltedify nande
mseuaaliyanaitaudsiiludgnazifinansias nmnianslunisdudfeq
waznsiifiaudiududeuiidiyeramungransumeudadudunis
18357 WU NTENTN @1nsagnazilednsuselasanniusyessuyald
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