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Foreword

As the legal framework which prescribes the relationship
between people and the State, the Constitution of the Kingdom of
Thailand guarantees the fundamental rights in Thai society. In order
to achieve such goal, the Constitution aims to restructure the duties
and powers of State organs, balance the powers of the legislative
and executive branches, and enable Court institutions and other
Independent Organs to scrutinize the exercise of State powers
efficiently. Therefore, it was enacted as the basis of governance
and the guideline for preparing the Organic Acts and other laws.

The Constitutional Court of the Kingdom of Thailand, one of the organs under
the Constitution, was established with the main purposes to uphold the constitutional
supremacy. In other words, provisions of any law, rule or regulation or any acts, which
are contrary to, or inconsistent with the Constitution, shall be unenforceable. It also
plays a vital role in protecting the rights and liberties of the people under the rule of
law and adjudicating on the questions related to the duties and powers of the House of
Representative, the Senate, the National Assembly, the Council of Ministers or Independent
Organs, and other duties and powers prescribed in the Constitution. In this connection,
the decision of the Constitutional Court shall be final and binding on the National
Assembly, the Council of Ministers, Courts, Independent Organs, and State agencies.

Konrad Adenauer Stiftung (KAS) and the Office of the Constitutional Court (OCC)
have been aware of the importance of such roles of the Constitutional Court. Thus, it could
be considered that the Constitutional Court rulings should be of value to be examined to
ensure that such rulings are standardized in line with the rule of law. Having been published
into both Thai and English languages to facilitate Thai and foreign academic communities
which are particularly interested in studying the adjudication of the Constitutional Court of
the Kingdom of Thailand, this book “The Constitutional Court Rulings 2019” summarizes
the 14 rulings of that year.

On this occasion, the Office of the Constitutional Court of the Kingdom of Thailand
would like to express the sincere appreciation to Konrad Adenauer Stiftung, Dr. Céline-
Agathe Caro, Head of Konrad Adenauer Stiftung, Thailand Office, and her team for their
active cooperation and continued support.

Mrs. Porntipa Swaisuwanwong
Secretary-General

Office of the Constitutional Court
December 2022
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Foreword

Konrad-Adenauer-Stiftung (KAS) has been cooperatively
working with the Constitutional Court of the Kingdom of Thailand
through the Office of the Constitutional Court (OCC) as academic
partner since the Court’s establishment.

The cooperation between the two organizations meets the
objectives to uphold the rule of law and support people’s rights and
liberties. It also aims to promote transparency in the judicial system by
translating into English major decisions of the Constitutional Court of
the Kingdom of Thailand so these rulings can be discussed among the
international community of legal experts.

This book “Constitutional Court Rulings 2019” is the fourteenth volume. It
provides summaries of fourteen constitutional cases ruled by the Constitutional Court of
the Kingdom of Thailand in 2019. The volume focusses on two main functions of the Court:
the constitutional reviews and decisions regarding the duties, powers, and membership of
Members of the House of Representatives, the Senate, the Cabinet, and the Independent
Organs. Konrad-Adenauer-Stiftung hopes that the “Constitutional Court Rulings 20197,
compiled and published in Thai and English, will be useful for both Thai and foreign
academics and that it will contribute to increase the knowledge level on constitutional
and public law, and promote the development of the constitutional jurisdiction.

Konrad-Adenauer-Stiftung would like to express its sincere gratitude to the President
of the Constitutional Court of the Kingdom of Thailand, H.E. Mr. Worawit Kangsasitiam,
as well as the Secretary General of the Office of Constitutional Court, Mrs. Porntipa
Swaisuwanwong, and OCC team members for their hard work and continuous support.

(ihew - Ao G

Dr. Céline-Agathe Caro

Country Representative,

Konrad Adenauer Stiftung — Thailand Office
December 2022
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Summary of Constitutional Court Ruling
No. 1/2562 (2019)
Dated 13 February B.E. 2562 (2019)"

Re:  Whetherornotsection98/1 of the Organic Act on Anti-Corruption, B.E.2542 (1999)
was contrary to or inconsistent with section 26, section 27 paragraph one and

paragraph five of the Constitution.

1. Summary of background and facts

The Court of Appeals, Corruption and Misconduct Cases Division referred an
objection of the first defendant and others, a total of 3 persons, to the Constitutional Court
for a ruling under section 212 of the Constitution. The facts stated in the letter referring
the objections of all three defendants and supporting documents may be summarised as
follows.

The public prosecutor, Department of Special Litigation 2, prosecuted Mr. Pakit
Kirawanich, first defendant, Mr. Siritan Pairojboriboon, second defendant, and Mrs. Yuwaree
Inna, third defendant, in the Criminal Court on charges of conspiracy to exercise official
functions dishonestly, conspiracy to wrongly perform or omit a duty in order to cause
detriment to the Department of Pollution Control, Ministry of Natural Resources
and Environment, as well as the public, to dishonestly perform or omit the performance
of duties under section 151 and section 157 in conjunction with section 83 of
the Penal Code. The Criminal Court convicted all three defendants of offences
under section 151 and section 157 in conjunction with section 83 of the Penal Code. The
defendants were each sentenced to 20 years’ imprisonment. The three defendants appealed
and filed an objection pertaining to section 98/1 of the Organic Act on Anti-Corruption,
B.E. 2542 (1999) and the Rule of the General Assembly of the Supreme Court on Inquiry
Proceedings on State Officials who are not Political Office Holders under section 275 of the
Constitution of the Kingdom of Thailand, B.E. 2556 (2013). Article 13 of the said Rule
provided that the competent court should rely on the report and case files of the National
Anti-Corruption Commission (NACC) as the basis for deliberation. As a consequence,
the defendants argued that they had lost the ability to fully contest the case and lost the
right of due process, as well as the opportunity to object and cross-examine such witnesses
presented during the investigations of the NACC and during trial in the Criminal Court,
thus effectively being an ex parte hearing and witness examination. The proceedings were
also contrary to the checks and balances under the democratic form of government by
compelling the court to rely on the inquiry report of the NACC, an independent agency

* Published in the Government Gazette Vol. 136, Part 27a, dated 8" March B.E. 2562 (2019).
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performing executive functions, as the basis for trying a case involving a state official who
was not a political office holder alleged of committing a misconduct in the performance of
official functions. This was inconsistent with the democratic form of government with the
King as Head of State and an unjust discrimination. Hence, it was asserted that section 98/1
of the Organic Act on Anti-Corruption, B.E. 2542 (1999) was contrary to or inconsistent with
the Constitution of the Kingdom of Thailand, B.E. 2540 (1997) and section 29 paragraph
one, section 30, section 31 and section 40(2), (3) and (7) of the Constitution of the Kingdom
of Thailand, B.E. 2550 (2007).

The Court of Appeals, Corruption and Misconduct Cases Division found that the
objections of all three defendants were in accordance with section 264 of the Constitution
of the Kingdom of Thailand, B.E. 2540 (1997), section 211 of the Constitution of the
Kingdom of Thailand, B.E. 2550 (2007) and section 212 of the Constitution of the Kingdom
of Thailand, B.E. 2560 (2017), and therefore referred the objections to the Constitutional
Court for a ruling under section 212 of the Constitution.

2. The preliminary issue considered by the Constitutional Court

The preliminary issue was whether or not the Constitutional Court could accept the
objections for a ruling under the Constitution of the Kingdom of Thailand, B.E. 2550 (2007).

After deliberations, the Constitutional Court held as follows. These objections
presented cases where all three defendants objected that section 98/1 of the Organic Act on
Anti-Corruption, B.E. 2542 (1999) was contrary to or inconsistent with the Constitution
of the Kingdom of Thailand, B.E. 2540 (197) and section 29 paragraph one, section 30,
section 31 and section 40(2), (3) and (7) of the Constitution of the Kingdom of Thailand,
B.E. 2550 (2007). Upon drawing an analogy with the Constitution of the Kingdom of
Thailand, B.E. 2560 (2017), similar principles could be found in section 25, section 26 and
section 27 paragraph one and paragraph five. Therefore, the Constitutional Court could
admit these objections for a ruling under the Constitution of the Kingdom of Thailand,
B.E. 2560 (2017). The next issue considered was whether or not the Constitutional
Court had the competence to accept these objections for a ruling under section 212 of the
Constitution. It was held that section 98/1 of the Organic Act on Anti-Corruption, B.E. 2542
(1999) was a provision of law which empowered the court to try and adjudicate a case
by relying on reports and case files of the NACC as the basis for deliberations. Further
inquiries for finding facts and evidence could be carried out as deemed appropriate. The
court followed a process which applied the inquisitorial procedure pursuant to the Rule of
the General Assembly of the Supreme Court. These provisions of law were to be applied
by the Court of Appeals, Corruption and Misconduct Cases Division to the case, and there
had been no prior ruling of the Constitutional Court in relation to such provisions of law.
The case was therefore in accordance with the rule under section 212 paragraph one of the
Constitution. Hence the Constitutional Court accepted the cases for consideration. For the
benefit of this trial, the Office of the Judiciary was directed to send a copy of the Criminal
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Court judgments in such cases to the Constitutional Court.

Pending consideration of this case in the Constitutional Court, the Organic Act on
Anti-Corruption, B.E. 2561 (2018) was promulgated. A transitory provision in section
192 paragraph four stated that “for the benefit of trial and adjudication of a court for cases
already prosecuted or motioned in court prior to the coming into force of this Organic Act,
it shall be deemed that the Organic Act on Anti-Corruption, B.E. 2542 (1999), as amended,
shall continue to apply until the case becomes final”. Thus, section 98/1 of the Organic
Act on Anti-Corruption, B.E. 2542 (1999) remained provisions of law which the Court of
Appeals, Corruption and Misconduct Cases Division had to apply to the case. Hence, the
Constitutional Court could continue to rule on the objections.

3. The issues considered by the Constitutional Court

The issue considered by the Constitutional Court was whether or not section 98/1 of
the Organic Act on Anti-Corruption, B.E. 2542 (1999) was contrary to or inconsistent with
section 26 and section 27 paragraph one and paragraph five of the Constitution.

After deliberation, the Constitutional Court held as follows. Section 26 and
section 27 of the Constitution were provisions in Chapter III Rights and Liberties of the
Thai People. The provisions stated conditions for enacting laws which restricted rights and
liberties of persons, under which the enactment of a law having the effect of restricting a right
or liberty of a person must be in accordance with conditions provided under the Constitution.
In the case where the Constitution did not provide conditions, such a law should not be
inconsistent with the rule of law, not disproportionately increase a burden or restrict a right
or liberty of a person, and not prejudice a person’s human dignity. The law should also
specify the necessity for such restriction of right and liberty. Moreover, such a law should
have a general application and not be directed to any particular case or person. Section 27
paragraph one was a provision which recognised the equality of persons, and paragraph
five provided recognition that military personnel, police officers, government officials,
other state officials and employees or workers of state agencies enjoyed the same rights and
liberties as other persons generally, except otherwise provided by law pertaining specifically
to politics, competencies, discipline or ethics.

Upon consideration of section 98/1 paragraph one and paragraph two of the Organic
Act on Anti-Corruption, B.E. 2542 (1999) in conjunction with the Rule of the General
Assembly of the Supreme Court on Inquiry Proceedings on State Officials who are not
Political Office Holders under Section 275 of the Constitution of the Kingdom of Thailand,
B.E. 2556 (2013), the Constitutional Court found as follows. A defendant or alleged
person had the right to fully defend a case and be tried in a court charged with the duty of
finding facts and applying the relevant laws. Section 98/1 paragraph one merely provided
that a competent court should rely on the report and case files of the NACC as a basis for
proceedings. The competent court was not required to reach a finding based on only the
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facts or evidence stated in the report and case files of the NACC. Proceedings in the NACC
were conducted merely for fact finding preliminary facts and evidence prior to prosecution
in the Criminal Court. The court still exercised discretionary weighing of evidence pursuant
to section 227 and section 227/1 of the Criminal Procedure Code and had the power to
subpoena investigation files of the state attorney to be included in the records pursuant to
section 175 of the Criminal Procedure Code. The prosecution had the burden of proving
the defendant’s actions and intent in accordance with the elements of the offence as with
the case of general criminal wrongdoings. Also, a defendant retained the right to defend
the case by presenting evidence, as well as to object and rebut evidence of the other party.
Thus, section 98/1 paragraph one and paragraph two of the Organic Act on Anti-Corruption,
B.E. 2542 (1999) did not restrict a defendant’s right to defend a case. The provision did
not stipulate a legal presumption of the defendant’s guilt. Each party still bore the burden
of proof. There was no shift in the burden of proving innocence on the defendant. On the
contrary, this provision was consistent with a defendant’s right under section 172 paragraph
one of the Criminal Procedure Code to an open trial in the defendant’s presence. There was
no presumption of criminal guilt. Hence, such provision of law was not inconsistent with
the rule of law since trial was undertaken by an organ exercising judicial powers and there
was no disproportionate increase of burden or restriction of rights or liberties under section
26 of the Constitution.

As for the three defendants’ objection that section 98/1 paragraph one and paragraph
two of the Organic Act on Anti-Corruption, B.E. 2542 (1999) was a provision of law which
resulted in an unfair discrimination on the grounds of differences in statuses of persons
who were state officials, the Constitutional Court found as follows. In Thailand, criminal
proceedings against state officials for corrupt practices had gradually developed to ensure
efficiency in the elimination of corrupt practices of state officials. It was therefore necessary
to enact an organic law on anti-corruption to stipulate measures and methods for preventing
and combating corruption, which as a serious threat to the common benefit. The NACC
was established to perform such duties to ensure efficient and effective enforcement of the
law. Later, section 250(3) of the Constitution of the Kingdom of Thailand, B.E. 2550 (2007)
empowered the NACC to conduct inquiries and rule that a state official has committed
an office of dishonest performance of duties or malfeasance of official functions. Section
98/1 was therefore a provision which applied only to state officials who were not political
office holders under section 275 of the Constitution, in accordance with the intent of the
Constitution and the law. A state official held a different status from the general public, thus
calling for different criminal proceedings. Nonetheless, in court proceedings, a defendant
or alleged person who is a state official still enjoyed the right to defend proceedings in a
fair court trial. The court acted as an organ which exercised checks and balances on the
functioning of the NACC as with general criminal cases. Hence, even though court
proceedings under section 98/1 paragraph one and paragraph two of the Organic Act on
Anti-Corruption, B.E. 2542 (1999) showed some disparities from criminal proceedings on
persons generally, those differences were necessary in order to combat corruption in official
functions relating to the common benefit. Such provision of law did not constitute an unfair
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discrimination on the grounds of differences in statuses of persons who were state officials.
Such provision of law was therefore neither contrary to nor inconsistent with section 27
paragraph one and paragraph two of the Constitution.

As for the provisions of section 98/1 paragraph three of the Organic Act on
Anti-Corruption, B.E. 2542 (1999), which provided that paragraph one and paragraph two
applied to proceedings in the Military Court, such provisions were not applied by the Court
of Appeals, Corruption and Misconduct Cases Division to these cases and were not relevant
to the objections filed by the three defendants. A ruling was therefore not needed.

4. Ruling of the Constitutional Court

The Constitutional Court held that section 98/1 paragraph one and paragraph two
of the Organic Act on Anti-Corruption, B.E. 2542 (1999) were neither contrary to nor
inconsistent with section 26 and section 27 paragraph one and paragraph five of the
Constitution.
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Summary of Constitutional Court Ruling
No. 2/2562 (2019)
Dated 27 February B.E. 2562 (2019)"

Re: Whether or not the Announcement of the Council for Democratic Reform No. 25
Re: Proceedings Relating to Criminal Justice, dated 29" September B.E. 2549 (2006),
only with respect to the prescription of offence and penalties, was contrary to or
inconsistent with section 3, section 26, section 28 paragraph one and section 29

paragraph four of the Constitution.

1. Summary of background and facts

The Pathumwan Kwaeng Court referred the objection of a defendant in a criminal case
to the Constitutional Court for a ruling under section 212 of the Constitution. The defendant
objected that Announcement of the Council for Democratic Reform No. 25 Re: Proceedings
Relating to Criminal Justice, dated 29" September B.E. 2549 (2006), was contrary to or
inconsistent with section 3 of the Constitution. The reasons stated were that the Council
for Democratic Reform was a group of persons who had acquired national governing
powers through a coup d’état that was not in accordance with the democratic form of
government with the King as Head of State, and that the Constitution did not grant such group of
persons legislative powers to enact laws to restrict rights and liberties of a person. It was also
argued that there was an inconsistency with section 26 since the Announcement contained
provisions contrary to the rule of law and constituted a legal measure to disproportionately
restrict rights and liberties in the life and body of a person under section 28 paragraph one
of the Constitution, and compels a person to self-incriminate, which was prohibited under
section 29 paragraph four of the Constitution. The Pathumwan Kwaeng Court therefore
ordered the referral of the defendant’s objection to the Constitutional Court for a ruling
under section 212 of the Constitution.

2. The preliminary issue considered by the Constitutional Court

The preliminary issue was whether or not the Constitutional Court had the
competence to accept the defendant’s objection for a ruling under section 212 of the
Constitution.

After deliberations, the Constitutional Court found as follows. This was a case where
the Pathumwan Kwaeng Court referred a defendant’s objection to the Constitutional Court

* Published in the Government Gazette Vol. 136, Part 37a, dated 22" March B.E. 2562 (2019).
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for a ruling under section 212 that the Announcement of the Council for Democratic Reform
No. 25 Re: Proceedings Relating to Criminal Justice was contrary to or inconsistent
with section 3, section 26, section 28 paragraph one and section 29 paragraph four of the
Constitution. Such provision of law was to be applied by the Pathumwan Kwaeng Court
to a case and there had not yet been a ruling of the Constitutional Court in relation to such
provision of law. The case was therefore in accordance with the rules under section 212
paragraph one of the Constitution in conjunction with section 41 paragraph three and
section 50 of the Organic Act on Procedures of the Constitutional Court, B.E. 2561 (2018).
The Constitutional Court ordered the acceptance of this case for consideration.

3. The issues considered by the Constitutional Court

The issue considered by the Constitutional Court were whether or not the
Announcement of the Council for Democratic Reform No. 25 Re: Proceedings Relating
to Criminal Justice, dated 29" September B.E. 2549 (2006), only with respect to the
prescription of offences and criminal penalties, was contrary to or inconsistent with
section 3, section 26, section 28 paragraph one and section 29 paragraph four of the
Constitution.

After deliberations, the Constitutional Court found as follows. Announcement of
the Council for Democratic Reform No. 25 Re: Proceedings Relating to Criminal Justice,
dated 29™ September B.E. 2549 (2006), paragraph one stated “whereas it is expedient to
prescribe a duty for suspects in criminal cases to provide fingerprints pursuant to orders of
officers in the criminal justice process to ensure efficiency in the prevention and combat of
legal infringements, the Council for Democratic Reform hereby announces as follows” and
paragraph two stated “a person alleged to have committed a criminal wrongdoing is under a
duty to provide a fingerprint, handprint or footprint pursuant to the order of a state attorney,
prosecutor or an inquiry officer; any violator shall be held to have committed the offence of
wrongdoing relating to justice and liable to a term of imprisonment not exceeding six months
or a fine not exceeding one thousand baht, or both”. The purpose behind these provisions
were to promote the efficient prevention and combat of legal infringements by prescribing a
duty on a suspect or person alleged of having committed a criminal wrongdoing to provide
a fingerprint, handprint or footprint as identification pursuant to an order of an officer in the
criminal justice process, namely a state attorney, prosecutor or inquiry officer. Such officer
would apply the collected fingerprint, handprint or footprint to search for criminal history
for the benefit of investigations and inquiries, as well as to collect evidence in the event of
a crime occurring.

Upon consideration of such Announcement, with respect to the prescription of offence
and criminal penalty under paragraph two, which was the issue in this case, the prescription
of penalty on a suspect in the event of failure to provide a fingerprint, handprint or foot print
pursuant to an order of a state attorney, prosecutor or inquiry officer, by stipulating that such
violator had committed a justice related offence and was liable to a term of imprisonment
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not exceeding six months or a fine not exceeding one thousand baht, or both, constituted a
restriction of right and liberty of a suspect with the purpose of promoting efficiency in the
criminal justice process to prevent and combat legal infringements that would affect state
security and public order. This was a necessary measure at the time when the public was in
a period of coup d’état, as stated in the preamble to the Announcement. However, during
normal times, the ways of lives of the people were different from such a situation. In particular,
subsequent to the promulgation of the Constitution of the Kingdom of Thailand, B.E. 2560
(2017) on 6™ April B.E. 2560 (2017), the Constitution recognised the people’s rights and
liberties. The rights and liberties of a person in life and body were recognised under section
28 paragraph one. In a criminal case, a person could not be compelled to self-incriminate
pursuant to section 29 paragraph four. These provisions protected the person’s fundamental
rights in the justice process. Any restriction of right and liberty of a person recognised by
the Constitution should be in accordance with the principle of right and liberty protection
provided under section 26. The performance of duties by an organ exercising state powers
should also be in accordance with the Constitution, laws and rule of law pursuant to section
3 paragraph two. Any action in violation or non-compliance with such Announcement did
not constitute a serious act or effect on public order to the extent of requiring the enactment
of an offence punishable by a criminal penalty of an imprisonment term of up to six months
according to the principle of harm, being the parameters for setting offences carrying
criminal penalties. In addition, it was found that there were other legal measures concurrently
in force which empowered officers in the criminal justice process to carry out enforcement
in line with the underlying intent. Namely, section 368 paragraph one of the Penal Code
provided a measure for penalising a person who violated an order of an officer without
reasonable cause or excuse, carrying a penalty of an imprisonment term not exceeding
ten days or a fine not exceeding five thousand baht, or both, which was a petty offence
appropriate to such violation of officer’s order. The prescription of a duty on a suspect in
a criminal case to provide a fingerprint, handprint or footprint pursuant to an order of an
officer in the justice process also constituted a restriction of right and liberty in the body
of a person for the benefit of investigations to find a wrongdoer in a criminal case. However,
the provision of a fingerprint was a fundamental right of an individual, no different from
the provision of a signature. Even if such person was a suspect or a defendant, so long
as no judgment had been rendered such person was deemed as innocent. Such right was
protected even where the law prescribed a duty in the justice process, but a criminal offence
could not be stipulated merely for the action of refusal to provide a fingerprint, handprint
or footprint. The state could employ an appropriate procedure to compel a suspect who
had refused to comply with the order of a competent officer which could cause a burden
or liability only to the extent necessary and proportionate to the case. This principle was
recognised by law, as stipulated under section 131/1 of the Criminal Procedure Code. The
provision stated that where it was necessary to collect a sample of blood, flesh, skin, head
or body hair, saliva, urine, faeces, bodily fluid, genetic material or body part of a suspect,
if the suspect refused to comply without reasonable cause, the law provided a solution by
stipulating a presumption of facts to be found to the detriment of the suspect, assuming
that test results had been performed. Such legal measure in force was appropriate. The
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Announcement thus constituted an unreasonable restriction of rights and liberties in life
and body of a person, not in accordance with the level of necessity and disproportion, or
presented an imbalance between public interest or common interests received compared
to the deprivation of the people’s rights and liberties due to such law. Also, there were
alternative legal measures already available. The Announcement was therefore inconsistent
with the rule of law under section 3 paragraph two of the Constitution. Although reasons of
necessity for the restriction of rights and liberties had already been specified, the mandatory
restriction of rights and liberties in life and body of a person was inconsistent with section 28
paragraph one of the Constitution. In addition, the stipulation of conditions and burden on
innocent people accused of a wrongdoing was unnecessary, even if ultimately such persons
were not found guilty of the accusation. Furthermore, although compliance by a person
accused of committing a criminal wrongdoing to provide a fingerprint, handprint or footprint
pursuant to an order of a state attorney, prosecutor or inquiry officer was not difficult, such
duty could become a channel for innocent people to be subject to the exercise of state powers
by an official without reasonable cause. It was apparent that such restriction of rights and
liberties did not confer benefits to state security or maintenance of public order in the current
situation. Furthermore, the need to maintain public order had changed and the measure was
no longer suitable to the prevailing ways of lives. Hence, the Announcement constituted a
restriction of rights and liberties recognised by the Constitution which exceeded the extent of
necessity, prejudiced human dignity and inconsistent with the rule of law, contrary to section
3 paragraph two and section 26 paragraph one in conjunction with section 28 paragraph one
of the Constitution. Upon a ruling that such provision of law was contrary to or inconsistent
with the Constitution, the provision was no longer enforceable under section 5 of the
Constitution. Thus, a ruling that section such provision of law was contrary to or
inconsistent with section 29 paragraph four of the Constitution was no longer needed.

4. Ruling of the Constitutional Court

The Constitutional Court held that the Announcement of the Council for Democratic
Reform No. 25 Re: Proceedings Relating to Criminal Justice, dated 29" September
B.E. 2549 (2006), only with respect to the prescription of offences and criminal penalties,
was contrary to or inconsistent with section 3 paragraph two, section 26 paragraph one and
section 28 paragraph one of the Constitution.
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Summary of Constitutional Court Ruling

No. 3/2562 (2019)
Dated 3% March B.E. 2562 (2019)"

Re:  The Election Commission applied for a Constitutional Court ruling to dissolve Thai
Raksa Chart Party.

oooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooo

1. Summary of background and facts

On 23" January B.E. 2562 (2019), the Royal Decree Calling a General Election of
Members of the House of Representatives, B.E. 2562 (2019) was enacted. Thereafter, the
Election Commission, applicant, issued the Announcement on Applications for Candidacy
in the Election of Members of the House of Representatives, dated 24™ January B.E. 2562
(2019). Clause 3 stated that a political party that wished to nominate a list of persons
adopted by resolution of the political party to the House of Representatives to contest for
appointment to become Prime Minister should submit a list of not more than 3 names along
with letters of consent of the nominated persons to the applicant. On 8" February B.E. 2562
(2019), Thai Raksa Chart Party, respondent, submitted a letter to the applicant nominating
Princess Ubolratana Rajakanya Sirivadhana Barnavadi as the person adopted by resolution
of the respondent party for presentation to the House of Representatives for appointment to
become Prime Minister together with a letter of consent. After the respondent’s submission
of such letter, on the same day, a Royal Proclamation of the Royal Institution under the
Constitution of the Kingdom of Thailand was issued.

The applicant was of the opinion that the respondent’s action of nominating Princess
Ubolratana Rajakanya Sirivadhana Barnavadi constituted by any means an act to involve
a high ranking member of the Royal Family in the political system. Such an action was
inconsistent with ancient royal tradition, customs and national culture. The action was gravely
inappropriate since all members of the Royal Family were above politics and observed
political impartiality, and could not hold any political office. Such action of the respondent
was deemed to be adverse to the democratic form of government with the King as Head
of State, thus constituting a cause for the Constitutional Court to order the dissolution
of the respondent party pursuant to section 92 of the Organic Act on Political Parties,
B.E. 2560 (2017). The applicant therefore adopted a resolution in meeting number 18/2562
on 12" February B.E. 2562 (2019) to submit an application to the Constitutional Court to
order the dissolution of the respondent party. The following rulings were sought from the
Constitutional Court:

* Published in the Government Gazette Vol. 136, Part 41a, dated 3™ April B.E. 2562 (2019).
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(1) to order the dissolution of the respondent party pursuant to section 92 of the
Organic Act on Political Parties, B.E. 2560 (2017);

(2) to order the revocation of election candidacy rights of the 14 respondent party
executives pursuant to section 92 of the Organic Act on Political Parties, B.E. 2560 (2017);

(3) to ban the respondent party’s former executives whose election candidacy
rights had been revoked from registering a new political party or becoming a political party
executive or participating in the establishment of a new political party for a period of ten
years as from the Constitutional Court order to dissolve the respondent party pursuant to
section 94 of the Organic Act on Political Parties, B.E. 2560 (2017).

2. The preliminary issue considered by the Constitutional Court

The preliminary issue was whether or not the Constitutional Court could accept this
application for a ruling under section 92 of the Organic Act on Political Parties, B.E. 2560
(2017).

The Constitutional Court found as follows. Upon a finding of reasonable evidence
to believe that the respondent had committed an act which constituted a cause for
Constitutional Court dissolution of the respondent pursuant to section 92 of the Organic
Act on Political Parties, B.E. 2560 (2017), the applicant submitted an application to the
Constitutional Court for an order to dissolve the respondent party. The Constitutional Court
therefore ordered the acceptance of this application for a ruling under section 7(13) of the
Organic Act on Constitutional Court Procedures, B.E. 2561 (2018) in conjunction with
section 92 paragraph one of the Organic Act on Political Parties, B.E. 2560 (2017).

3. The issues considered by the Constitutional Court

The Constitutional Court determined the issues to be considered and ruled on three
issues, as follows.

The first issue was whether or not there was a cause for dissolution of the respondent
party pursuant to section 92 paragraph one (2) of the Organic Act on Political Parties,
B.E. 2560 (2017).

After consideration, the Constitutional Court found as follows. The essence of a
fundamental principle in the democratic form of government with the King as Head of State
was stated in Royal Writing Number 1/60, dated 14" November B.E. 2475 (1932), that
members of the Royal Family holding the rank of Mom Chao or higher should be above all
politics. Such fundamental principle was deemed as part of the founding spirit of the Thai
governing system in the Constitution and had been continuously accepted and recognised
by consensus of the House of Representatives. The King and high ranking members of the
Royal Family should be above politics, in particular, in terms of not participating in political
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contests which could draw attacks, criticisms and prejudice to public order and harmony
between the Royal Institution and the people, being the convention under the democratic
form of government with the King as Head of State. Although the Draft Constitution of
the Kingdom of Thailand, B.E. 2489 (1946) was silent on the restriction of roles of the
Royal Family in politics, this did not mean that the fundamental constitutional principle
on the revered status of members of the Royal Family who were above criticism, and
non-involvement in politics which could prejudice the impartiality of the Royal Institution,
was annulled. This was evident in Constitutional Court Ruling Number 6/2543 and
consistent with the principle that the King “reigns, but not rule”. This constitutional
principle of parliamentary democracy could be found in civilised nations with monarchs
as heads of states. The respondent’s actions affected the fundamental principle of the Thai
democratic form of government with the King as Head of State which upheld the King’s
reign but not rule principle, and by implication caused detriment and deterioration of the
said principle.

The exercise of political rights and liberties recognised by the Constitution should
be subject to the rules and processes provided by the Constitution and laws and should not
constitute an exercise of right and liberty which would undermine the fundamental
constitutional principle and destabilise the roots of the prevailing Thai democratic form of
government with the King as Head of State. Even though the respondent had the right
and liberty to engage in political activities as provided by the Constitution and laws, such
exercise of right and liberty of a political party should be premised on the awareness that
the action would not constitute a reliance of political right and liberty as recognised by the
Constitution to undermine the fundamental principle, basic rules, values and spirit of the
Constitution.

Even though the law did not define the terms “overthrow” or “enmity”, both terms
have plain meanings under the Thai language that were generally understood. The court
could on its own accord know that the term “overthrow” referred to an action with intent to
destroy or extinguish totally. As for the term “enmity”, there was no need for violence to
the extent of extinguishment. One also did not have to establish oneself as an enemy or an
opposition, but merely an act to obstruct or impede advancement or an act which resulted
in the deterioration, decline or weakening would suffice to constitute an act of enmity. As
regards the question of intent, section 92 paragraph one (2) of the Organic Act on Political
Parties, B.E. 2560 (2017) clearly stated that merely “may be in enmity” was prohibited.
There was no requirement of direct intent or a serious harm suffered. This measure prevented
serious harm from occurring on the nation’s institution. The state policy was necessary to
extinguish major flames from the source to stop the spread of small blazes into subsequent
unstoppable wild fires.

It was found on clear evidence that the respondent acted with awareness and true
voluntary intent. The respondent party executives apparently knew that Princess Ubolratana
Rajakanya Sirivadhana Barnavadi was the eldest daughter of His Majesty King Bhumibol
Adulyadej, and also the sister of His Majesty the King. Even though she had tendered
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her relinquishment of royal status, she remained a member of the Chakri Dynasty. The
respondent’s action amounted to drawing a high ranking member of the Royal Family into
politics. The action also caused the ordinary Thai people to perceive the ability to utilise the
Thai Royal Family, a point of unity for the entire nation, for a sly advantage by portraying
political affiliation. The respondent strived to achieve a political advantage without regard
to the fundamental principle of the democratic form of government with the King as Head
of State. There was risk of losing the status above politics and political impartiality. These
were clearly starting points of deterioration, decline or weakening would suffice to constitute
an act of enmity to the democratic form of government with the King as Head of State as
provided under section 92 paragraph one (2). There was reasonable evidence to believe that
the respondent had committed an act under section 92 paragraph one (2). Hence, an order
was issued to dissolve the respondent party.

The second issue was whether or not the election candidacy rights of the respondent
party executives should be revoked under section 92 paragraph two of the Organic Act on
Political Parties, B.E. 2560 (2017).

The Constitutional Court found as follows. Upon finding that the respondent
committed an act constituting a cause for dissolution of the respondent party pursuant to
section 92 paragraph one (2) and paragraph two of the Organic Act on Political Parties,
B.E. 2560 (2017), based on which the Constitutional Court had already ordered the
dissolution of the respondent party, the Constitutional Court could thus order the revocation
of election candidacy rights of the respondent party executives in office on 8" February
B.E. 2562 (2019), being the date of occurrence of the act constituting the cause for
dissolution of the respondent party pursuant to section 92 paragraph two of the Organic Act
on Political Parties, B.E. 2560 (2017).

A consequential question which had to be considered was the appropriate period
of revocation of election candidacy rights. The Constitutional Court found that the
respondent’s actions constituted only potential causes for enmity against the democratic
form of government with the King as Head of State, and not yet an intent to overthrow the
democratic form of government with the King as Head of State. Also, the action constituted
only a step in the process for installation of a Prime Minister, and had not yet caused
serious detriment to the nation’s governing system. Moreover, the respondent party
executives immediately accepted the Royal Proclamation after acknowledgement, which
showed that there was still respect for the Royal Institution. The appropriate period was
therefore the period stated under section 94 paragraph two of the Organic Act on Political
Parties, B.E. 2560 (2017). Therefore, the election candidacy rights of the respondent
political party in office on 8" February B.E. 2562 (2019), being the date of occurrence of the
act constituting the cause for dissolution of the respondent party, were revoked for a period
of ten years as from the date of Constitutional Court order of dissolution of the respondent
party pursuant to section 92 paragraph two of the Organic Act on Political Parties, B.E. 2560
(2019).



16 <> Summaries of the Constitutional Court Rulings for Year 2019

The third issue was whether or not the former executives of the respondent party
whose election candidacy rights had been revoke could register a new political party
or become an executive of a political party or participate in the establishment of a new
political party within a period of ten years as from the Constitutional Court order dissolving
the respondent party under section 92 paragraph two of the Organic Act on Political Parties,
B.E. 2560 (2017).

After consideration, the Constitutional Court held as follows. Section 94 paragraph
two of the Organic Act on Political Parties, B.E. 2560 (2017) was a provision on the
consequences of legal infringement. The Constitutional Court was not given the power
to order otherwise. Upon a Constitutional Court order to dissolve the respondent party,
a ban had to be imposed on former executives of the respondent party holding office on
8t February B.E. 2562 (2019), being the date of occurrence of the act constituting the cause
of dissolution of the respondent party, whose election candidacy rights had been revoked,
from registering a new political party or becoming an executive of a political party or
participating in the establishment of a new political party for a period of ten years as from
the date of Constitutional Court order dissolving the respondent party pursuant to section 94
paragraph two of the Organic Act on Political Parties, B.E. 2560 (2017).

4. Ruling of the Constitutional Court

The Constitutional Court therefore issued an order to dissolve Thai Raksa Chart
Party, respondent, revoked the election candidacy rights of the respondent party’s
executives holding office on 8" February B.E. 2562 (2019), being the date of occurrence
of the act constituting the cause for dissolution of the respondent party, for a period
of ten years as from the date of Constitutional Court order to dissolve the respondent
party, and to ban the former executives of the respondent party from registering a new
political party or becoming a political party executive or participating in the establishment
of a new political party for a period of ten years as from the date of Constitutional Court
order dissolving the respondent party.
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Summary of Constitutional Court Ruling

No. 4-5/2562 (2019)
Dated 10% April B.E. 2562 (2019)"

Re:  Whether or not section 44 paragraph one of the Consumer Procedures Act, B.E. 2551
(2008) was contrary to or inconsistent with section 37 paragraph one and paragraph

two and section 26 of the Constitution.

1. Summary of background and facts

The Pattaya Provincial Court referred the objections of two defendants (Come Global
Company Limited, 6" defendant, and Keane Tech Company Limited, 7% defendant) in
Civil Black Case Number Phor Bor. 515/2561 and Civil Black Case Number Phor Bor.
956/2561 to the Constitutional Court for a ruling under section 212 of the Constitution.
The facts in the letter referring the objections of both defendants and supporting documents,
a total of two applications, could be summarised as follows.

In Case File Number 15/2561, the plaintiff filed an action against the 1% defendant
and others, a total of 7 defendants, claiming that on 19" February B.E. 2555 (2012) the
1* defendant, a juristic person, executed an agreement to buy and sell with the plaintiff
with regard to the ownership of condominium unit number 1106, Waterfront Suite and
Residence Project, in which the 1% defendant agreed to transfer ownership of the condominium
unit to the plaintiff within 31% December B.E. 2558 (2015). The plaintiff had satisfied
part-payment as per the contract but the 1% defendant was unable to transfer ownership as
stipulated in the contract. The actions of the 1% defendant, a business operator, constituted
an act with intent to harm the plaintiff, a consumer. The 1* defendant, a juristic person
incorporated or operating dishonestly or exhibiting a behaviour to defraud consumers,
the 2" to 5" defendants, as directors of the company, and the 6" and 7% defendants, as
shareholders, should therefore be jointly or severally liable with the 1% defendant to refund
the plaintiff with interests, reimburse costs and attorney fees incurred by the plaintiff, as well
as punitive damages.

In Case File Number 20/2561, the 1* plaintiff and 2™ plaintiff filed an action against
the 1% defendant and others, a total of 7 defendants, claiming that on 17% November
B.E. 2555 (2012), the 1% defendant, a juristic person, executed an agreement to buy and
sell with both plaintiffs with regard to the ownership of condominium unit number 901,
Waterfront Suite and Residence Project, in which the 1% defendant agreed to transfer the
ownership of the condominium unit to both plaintiffs within 31 December B.E. 2558 (2015).

* Published in the Government Gazette Vol. 136, Part 62a, dated 8" May B.E. 2562 (2019).
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Both plaintiffs had satisfied part-payment as per the contract but the 1% defendant was
unable to transfer ownership as stipulated in the contract. The actions of the 1% defendant,
a business operator, constituted an act with intent to harm the plaintiff, a consumer. The 1*
defendant, a juristic person incorporated or operating dishonestly or exhibiting a behaviour
to defraud consumers, the 2™ to 5™ defendants, as directors of the company, and the 6™ and
7™ defendants, as shareholders, should therefore be jointly or severally liable with the 1%
defendant to refund both plaintiffs with interests, reimburse costs and attorney fees incurred
by the plaintiff, as well as punitive damages.

Thereafter, the 6™ and 7* defendants filed objections in both cases for a referral to the
Constitutional Court for a ruling under section 212 of the Constitution on whether or not
section 44 of the Consumer Procedures Act, B.E. 2551 (2008) was contrary to or inconsistent
with section 37 and section 26 of the Constitution. It was asserted that section 37 of the
Constitution protected rights in property and section 26 provided that the state should protect
the rights of individuals and the powers of the state were limited by law. The enactment of a
law should not be inconsistent with the rule of law, not disproportionately increase a burden
or restrict the rights or liberties of a person. Section 44 of the Consumer Procedures Act,
B.E. 2551 (2008) provided that a person could be jointly liable with a company by virtue
of shareholder status. Such liability exceeded the individual’s investment. The provision
further stated that a shareholder had the duty to prove non-involvement in the company’s
actions, directly prejudicing the right to hold property. The Civil and Commercial Code
provided that a shareholder in a limited company should be liable only to the outstanding
amount for the value of shares held, and granted the shareholder with only the right to
inspect minutes of the Board of Directors and minutes of the shareholders meeting.
A shareholder did not have the right to directly administer as was the case of a company
director. Hence, section 44, which provided for both defendants to be liable in an amount
exceeding their investments, constituted an exercise of state power to enact a law which
disproportionately imposed a burden on the people. The state aimed to protect consumers
without regard for the grievance and harm which could be inflicted on the shareholder.
Furthermore, the shift of burden of proof on the defendants, being merely shareholders in
the company, in particular the 7% defendant who held only one share, resulted in the
plaintiff’s action imposing a burden on the defendants to find legal representation and defend
the proceedings, which was also inconsistent with the principle of proportionality under
section 26 of the Constitution.

2. The preliminary issue considered by the Constitutional Court

The preliminary issue was whether or not the Constitutional Court could accept both
objections for a ruling under section 212 of the Constitution.

After consideration, the Constitutional Court found as follows. This was a case
where the Pattaya Provincial Court referred the objections of the 6™ and 7" defendants to the
Constitutional Court for a ruling under section 212 of the Constitution that section 44 of the
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Consumer Procedures Act, B.E. 2551 (2008) was inconsistent with section 37 and section
26 of the Constitution. According to the facts stated in the letter referring both objections,
Pattaya Provincial Court was going to apply only section 44 paragraph one of the Consumer
Procedures Act, B.E. 2551 (2008) to the cases. Upon both defendants objecting with reasons
that such provisions of law were contrary to or inconsistent with the Constitution and that
there had not yet been a ruling of the Constitutional Court in relation to such provisions, the
case was in accordance with the rules under section 212 paragraph one of the Constitution
in conjunction with section 41 paragraph three and section 50 of the Organic Act on
Constitutional Court Procedures, B.E. 2561 (2018). The Constitutional Court therefore
ordered the acceptance of these applications for consideration. As both objections raised the
same question, the cases were consolidated into one ruling.

3. The issue considered by the Constitutional Court

The issue considered by the Constitutional Court was whether or not section 44
paragraph one of the Consumer Procedures Act, B.E. 2551 (2008) was contrary to or
inconsistent with section 37 paragraph one and paragraph two and section 26 of the
Constitution.

After consideration, the Constitutional Court found as follows. Section 37 paragraph
one and paragraph two of the Constitution was a provision in Chapter III Rights and Liberties
of the Thai People. The provision on protection of a person’s right in property could be
restricted under paragraph two, which provided that “the limits of the right and restriction of
such right shall be as provided by law”. It was apparent that a person’s right in property was
protected under the Constitution. A person’s right in rightfully acquired property, including
inheritance, ownership or possession rights, as well as other obtainable right were protected.
However, such property right could be restricted by provisions of law, such as those
governing asset freezing, seizure, confiscation and distribution of property to other person
could be done where authorized by law. Nevertheless, the enactment of law to restrict the
people’s rights and liberties under the Constitution would also be subject to the principles
stipulated by the Constitution.

Section 26 of the Constitution was a provision on the principle of recognition and
protection of a person’s rights and liberties. It was stated therein that when enacting a
law to restrict the rights and liberties of a person, the legislature or organ exercising state
powers had to take into account a fundamental essential principle, that is, proportionality.
This essential principle was used to control, review or limit the exercise of state powers to
prevent the exercise of unfettered discretion to enact laws enforceable on the people. The
enactment of a law to restrict the right or liberty of the people under such principle should
show expediency, necessity and proportionality or a balance between public or common
benefits and the loss of enjoyment of right or liberty of the people due to such law.

The Consumer Procedures Act, B.E. 2551 (2008) was enacted with the intent of securing
fairness for consumers who were in a disadvantageous position to business operators in
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terms of knowledge, bargaining power and capacity to contest legal actions in court. Prior
to the enactment of this law, the Civil Procedure Code, which was designed for general
civil cases between two parties of equal terms, applied to civil cases between a consumer
and business operator. This situation was inappropriate and caused great unfairness to the
consumer. As a consequence, the National Assembly provided for specific consumer
procedures applicable to disputes between consumers and business operators to facilitate
the exercise of claim rights of consumers. Consumers who suffered harm as a result of
an unlawful act of a business operator could therefore receive remedies expeditiously,
economically and fairly, which would improve the efficiency of consumer rights protection.
At the same time, the enactment of special rules for consumer procedures had been balanced
with the preparedness of business operators. In other words, the rights of the country’s
business operators were not excessively affected to the extent of disrupting or impeding
competitiveness in the global market. This could be perceived from the case of founding
a company under the law which could be easily done, but the system of controlling a
juristic person remained incapable of ensuring that businesses were operated honestly. As a
consequence, companies became puppets or shells for evading contractual compliance.
This Act therefore applied the “piercing the corporate veil principle” in trial in order to set
aside the division of company juristic person status from the natural persons. In this regard,
section 44 paragraph one provided that “in a case where a business operator subject to a
legal action is a juristic person, if facts are found that such juristic person has been founded
or has operated dishonestly, or there are circumstances of fraud on consumers, or there has
been transfer of the juristic person’s assets for the benefit of any particular person and there
are insufficient assets in the juristic person to satisfy the debt claimed in the lawsuit, upon
motion of a party or where the court deems appropriate, the court has the power to add a
partner, shareholder or person with authority to control the juristic person’s operations, or
recipient of assets from such juristic person to become a co-defendant, and shall have the
power to adjudge that such person be jointly liable for the debts of the juristic person owed to
the consumer, except where such person can prove non-involvement in such action, or in the
case of the recipient of assets from such juristic person, there must be proof that the assets
were received honestly and for value.” This provision was therefore merely a presumption
that a partner, shareholder or person with authority to control the juristic person should
be jointly liable for the debts of the juristic person owed to the consumer, except where
such person could proof his/her non-involvement in the actions of the juristic person. Such
provision of law stipulated a presumption for civil liability, not criminal liability, and
constituted only a preliminary presumption, not an absolute presumption. There were also
conditions for presumption which the plaintiff had to prove from the outset that the juristic
person was founded or operated dishonestly, or there were circumstances of defrauding
consumers or there was a transfer of assets to the extent of leaving insufficient assets for
satisfaction of debts owed to consumers. Hence, there was a need and reason for the
provision of this presumption.

It could be said that section 44 paragraph one of the Consumer Procedures Code,
B.E. 2551 (2008) merely provided a legal measure to empower the court to exercise a
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discretion to include a partner, shareholder or person with authority to control the
operations of a juristic person, or recipient of assets from such juristic person, to join as a
co-defendant. However, if such person was able to prove his/her non-involvement in the
juristic person’s actions, the person would be exonerated from liability. The court’s exercise
of power to include such person as a co-defendant or to adjudge joint liability for the
juristic person’s debts owed to a consumer under section 44 paragraph one was subject to
conditions provided by law. The defendant had the right to defend the action in court, being
the judicial organ. If such person was not able to provide proof required by law, a judgment
for such person to be jointly liable for the juristic person’s debts owed to the consumer would
be in accordance with the principle of accountability for the juristic person’s actions. This
provision of law was also appropriate as an important tool which enabled consumer case
procedures to achieve the objectives and spirit of consumer protection, i.e. those who were
less capable of contesting a legal action than business operators. It was a case of necessity
for the court to employ such tool in trial to prevent a person from relying juristic person
status to unfairly deny joint liability for debts of the juristic person. In order for the court to
exercise this discretion prudently to avoid undue effect on a person’s rights, the President of
the Supreme Court issued Rules of the President of the Supreme Court on Case Proceedings
and Performance of Duties of Case Officers in Consumer Cases, B.E. 2551 (2008), in which
article 28 provided that the court had the power to task a case officer to examine facts and
present an opinion for consideration when making a judgment or order pursuant to such
provision. In addition, section 44 paragraph one did not have the characteristics of violating
the boundaries of the right or restricting the right in property of a person since joint liability
in the debts of a juristic person and burden of proof did not constitute a restriction of power
or obstruction or denial of power to possess shares of a person. The right of a person to
hold shares remained intact. Also, after balancing the safeguards for rights and liberties of
a person recognised and protected by the Constitution and the common interests of society
in accordance with the objectives of this law for consumer protection, the provision of
section 44 paragraph one was not a provision which affected the rights of a person in
property beyond what was necessary or disproportionately increased a burden or restricted
rights and liberties of person subject to the presumption. On the contrary, the contrary
satisfied the test of proportionality, and was neither contrary to nor inconsistent with the rule
of law. There was no prejudice on human dignity and the provision of law applied generally
without being directed on a particular case or person. Such provision was therefore neither
contrary to nor inconsistent with section 37 paragraph one and paragraph two and section 26
of the Constitution.

4. Ruling of the Constitutional Court

The Constitutional Court therefore held that section 44 paragraph one of the Consumer
Procedures Act, B.E. 2551 (2008) was neither contrary to nor inconsistent with section 37
paragraph one and paragraph two and section 26 of the Constitution.
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Summary of Constitutional Court Ruling

No. 6/2562 (2019)
Dated 8% May B.E. 2562 (2019)"

Re:  The Ombudsman referred a matter to the Constitutional Court for a ruling under
section 231(1) of the Constitution on whether or not section 128 of the Organic
Act on Election of Members of the House of Representatives, B.E. 2561 (2018) was

inconsistent with section 91 of the Constitution.

1. Summary of background and facts

The Ombudsman (applicant) requested for a Constitutional Court ruling under section
231(1) of the Constitution. The facts stated in the application and supporting documents
could be summarised as follows.

Mr. Ruangkrai Leekijwattana and Mr. Wirat Kalayasiri requested that the applicant
refer a matter together with an opinion to the Constitutional Court, stating that section 128 of
the Organic Act on Election of Members of the House of Representatives, B.E. 2561 (2018)
was inconsistent with section 91 of the Constitution. The reasons stated were as follows.
Section 91 paragraph one (4) of the Constitution provided that the term political party
aforementioned referred only to a political party with elected constituency Members of
the House of Representatives in a number which was equal to or greater than the seats of
Members of the House of Representatives attainable by such political party pursuant to
section 91 paragraph one (1) and (2) of the Constitution. This did not include political
parties which did not have any elected constituency Member of the House of Representatives
and had not yet received allocation of seats for party-list Members of the House of
Representatives. However, section 128 paragraph one (2) and (4) of the Organic Act on
Election of Members of the House of Representatives, B.E. 2561 (2018) made further
provision in addition to the constitutional rules. Section 128 paragraph one (2) provided
that “... the number of seats received shall be deemed as the preliminary quota of
Members of the House of Representatives for such political party...” Moreover, section 128
paragraph one (4) provided that “...a political party having the highest remainder from
the calculation shall be distributed one additional seat for party-list Member of the House
of Representatives...” without regard to whether or not such political party had already
obtained more Members of the House of Representatives than the quota.

The applicant was of the opinion that section 128 paragraph one of the Organic Act on
Election of Members of the House of Representatives, B.E. 2561 (2018) provided additional

* Published in the Government Gazette Vol. 136, Part 73a, dated 4™ June B.E. 2562 (2019).
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rules for the calculation of seats for party-list Members of the House of Representatives in
(2), (3), (4), (6) and (7), resulting in the distribution of seats of party-list Members of the
House of Representatives not being in accordance with the rules under section 91 of the
Constitution. The applicant therefore submitted an application together with an opinion to
the Constitutional Court for a ruling under section 231(1) of the Constitution that section
128 of the Organic Act on Election of Members of the House of Representatives, B.E. 2561
(2018) was inconsistent with section 91 of the Constitution.

2. The preliminary issue considered by the Constitutional Court

The preliminary issue was whether or not the Constitutional Court had the competence
to accept the application for a ruling under section 231(1) of the Constitution.

After deliberation, the Constitutional Court found that the applicant had requested for
a Constitutional Court ruling that section 128 of the Organic Act on Election of Members of
the House of Representatives, B.E. 2561 (2018) was inconsistent with section 91 of the
Constitution. The case was in accordance with the Constitutional Court’s competence under
section 231(1) of the Constitution and section 7(1) of the Organic Act on Constitutional Court
Procedures, B.E. 2561 (2018). The Constitutional Court therefore ordered the acceptance of
this application for consideration.

3. The issue considered by the Constitutional Court

The issue considered by the Constitutional Court was whether or not section 128 of
the Organic Act on Election of Members of the House of Representatives, B.E. 2561 (2018)
was inconsistent with section 91 of the Constitution.

After deliberation, the Constitutional Court found as follows. Section 91 of the
Constitution provided the principle for calculating the number of allocated seats for
party-list Members of the House of Representatives under paragraphs one (1) to (5). Rules
and procedures for calculation, as well as the rules and procedures for determining the
proportion allocated to each political party in order to attain a total of one hundred and
fifty party-list Members of the House of Representatives under section 91 paragraph three,
including the allocation to each political party to attain the total number of Members of
the House of Representatives as provided by the Constitution, would be prescribed by the
Organic Act on Election of Members of the House of Representatives.

As for section 128 of the Organic Act on Election of Members of the House of
Representatives, B.E. 2561 (2018), upon a consideration of the provisions in paragraph one
(1) to (8), it was found that the said provisions stipulated details on rules and procedures for
calculation, including the allocation of party-list Members of the House of Representatives
seats to each political party. The principles under section 91 of the Constitution and section
128 of the Organic Act on Election of Members of the House of Representatives, B.E. 2561
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(2018) related to the prescription of rules and procedures for calculating and determining
the allocation of party-list Members of the House of Representatives seats in order to attain
one hundred and fifty party-list Members of the House of Representatives as provided under
section 83 paragraph one (2) of the Constitution. Even though section 128 of the Organic
Act on Election of Members of the House of Representatives, B.E. 2561 (2018) provided
details in addition to section 91 of the Constitution, those provisions were merely details
on rules and procedures of calculation and determination of allocations to attain the
complete number of party-list Members of the House of Representatives as provided by the
Constitution. The provisions stipulated calculation methods in the event that an allocation
could not attain the requisite one hundred and fifty, as provided under section 128 paragraph
one (2), (3), (4), (5), (6) and (7) of the Organic Act on Election of Members of the House
of Representatives, B.E. 2561 (2018). This was consistent with the principles and spirit of
section 91 paragraph one and paragraph three of the Constitution.

4. Ruling of the Constitutional Court

The Constitutional Court held that section 128 of the Organic Act on Election of
Members of the House of Representatives, B.E. 2561 (2018) was neither contrary to nor
inconsistent with section 91 of the Constitution. Hence, there was no constitutionality
problem.
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Summary of Constitutional Court Ruling

No. 7/2562 (2019)
Dated 27* August B.E. 2562 (2019)"

Re:  The Election Commission requested for a Constitutional Court ruling under section
170 paragraph three of the Constitution on whether or not the individual ministerial
offices of ML Panadda Diskul, Mr. Suvit Maesincee, Mr. Pailin Chuchottaworn and
Mr. Teerakiat Jaroensettasin terminated under section 170 paragraph one (5) of the

Constitution.

1. Summary of background and facts

The Election Commission, applicant, received a written complaint from Mr. Ruangkrai
Leekitwatana requesting for areview of actions taken by ML Panadda Diskul, Deputy Minister
of Education, first respondent, Mr. Suvit Maesincee, Minister of Science and Technology,
second respondent, Mr. Pailin Chuchottaworn, Deputy Minister of Transport, third respondent,
and Mr. Teerakiat Jaroensettasin, Minister of Education, fourth respondent, to determine
whether or not there was any conflict of interests and disqualification under section 186 in
conjunction with section 184 paragraph one (2), section 160(8) and section 170 paragraph
one (5) of the Constitution.

The applicant had examined the inquisitorial report along with other relevant
evidence and found that the first respondent, first respondent’s spouse and first respondent’s
child held shares in a company that had been granted a concession by the state or was a
contractual party to the state of a monopolistic nature whilst the first respondent held a
ministerial office. It was also found that the third respondent, third respondent’s spouse and
third respondent’s child held shares in a company that had been granted a concession by the
state or was a contractual party to the state of a monopolistic nature whilst the third respondent
held a ministerial office. It was found further that the fourth respondent’s spouse held shares
in a company that had been granted a concession by the state or was a contractual party to
the state of a monopolistic nature while the fourth respondent held a ministerial office. The
applicant was of the opinion that the aforesaid actions were prohibited under section 186 in
conjunction with section 184 paragraph one (2) of the Constitution, thus constituting causes
for the termination of individual ministerial offices of the first respondent, third respondent
and fourth respondent under section 170 paragraph one (5) of the Constitution. As regards
the second respondent, there was a holding of company shares in excess of five per cent
of the total amount of distributed shares without a declaration of intent to receive benefits
from holding shares in the company in relation to the amount in excess of five per cent of

* Published in the Government Gazette Vol. 136, Part 100a, dated 26" September B.E. 2562 (2019).
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the total amount of distributed shares as provided under section 187 of the Constitution in
conjunction with section 5 of the Management of Partnerships and Shares of Ministers Act,
B.E. 2543 (2000). Such an action was prohibited under section 187 of the Constitution in
conjunction with section 4(2) of the Management of Partnerships and Shares of Ministers
Act, B.E. 2543 (2000), thus constituting a cause for termination of the second respondent’s
individual ministerial office under section 170 paragraph one (5) of the Constitution.

The applicant therefore passed a resolution to submit the matter to the Constitutional
Court for a ruling that the individual ministerial offices of the first respondent, third
respondent and fourth respondent terminated under section 170 paragraph one (5) and
paragraph three in conjunction with section 186 of the Constitution and that the individual
ministerial office of the second respondent terminated under section 170 paragraph one (5)
and paragraph three in conjunction with section 187 of the Constitution and section 4 and
section 5 of the Management of Partnerships and Shares of Ministers Act, B.E. 2543 (2000).

2. The preliminary issue considered by the Constitutional Court

The preliminary issue considered by the Constitutional Court was whether or not the
Constitutional Court had the competence to accept the application for a ruling under section
170 paragraph three of the Constitution.

After deliberations, the Constitutional Court found that section 170 paragraph three
in conjunction with section 170 paragraph one (5) of the Constitution provided that the
Election Commission had the competence to submit a matter to the Constitutional Court
for a ruling on the termination of individual ministerial office when a minister contravened
a prohibition under section 186 or section 187 of the Constitution. It appeared on the facts
that the applicant had decided that all four respondents had contravened prohibitions under
section 186 and section 187 of the Constitution, and that the individual ministerial offices
thereof terminated under section 170 paragraph one (5) of the Constitution. Hence, the
applicant passed a resolution to submit the matter to the Constitutional Court for a ruling
under section 170 paragraph three of the Constitution, and the application had already
been submitted to the Constitutional Court. This case was in accordance with section 170
paragraph three in conjunction with section 82 paragraph four of the Constitution and
section 7(9) of the Organic Act on Procedures of the Constitutional Court, B.E. 2561
(2018). The Constitutional Court therefore ordered the acceptance of this application for
consideration and directed all four respondents to submit a reply to the allegations.

3. Summary of Replies

The four respondents submitted replies to the allegations together with documents to
the Constitutional Court, which could be summarised as follows.

The first respondent stated the shares concerned were acquired prior to the first
respondent taking ministerial office and was therefore not prohibited under section 186 in
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conjunction with section 184 paragraph one (2) and paragraph three of the Constitution,
which was a cause for termination of the first respondent’s individual ministerial office under
section 170 paragraph one (5) of the Constitution.

The second respondent stated that the company concerned had already registered
its termination and appointed a liquidator. As a consequence, the company’s shareholders
could no longer transfer shares to a blind trust under the Management of Partnerships and
Shares of Ministers Act, B.E. 2543 (2000). Thus, the second respondent’s continued holding
of shares constituting nineteen per cent of the total amount of shares in the company could
not be deemed as a contravention of a prohibition under section 187 of the Constitution in
conjunction with section 4(2) of the Management of Partnerships and Shares of Ministers
Act, B.E. 2543 (2000).

The third respondent stated that the share held by the third respondent, third
respondent’s spouse and third respondent’s child were acquired prior to the third respondent
taking ministerial office. Thus, there was no conflict of interests under section 184
paragraph one (2) in conjunction with section 186 of the Constitution.

The fourth respondent stated that the fourth respondent’s spouse had purchased
shares without knowing that they were shares of a company which had been granted
a concession from the state. Furthermore, the respondent’s spouse had no right to
participate in management or attend the company’s board of directors meetings, and the
amount of shares held were nominal when compared to the total amount of shares in the
company.

4. The issues considered by the Constitutional Court

The issues considered by the Constitutional Court were whether or not, and if so,
from when the individual ministerial offices of the first respondent, second respondent,
third respondent and fourth respondent terminated under section 170 paragraph one (5).

Constitutional Court Ruling No. 12-14/2553 had laid down a precedent pertaining to
section 265 paragraph one (2) of the Constitution of the Kingdom of Thailand, B.E. 2550
(2007), a provision which stated an identical principle to section 184 paragraph one (2) of
the Constitution of the Kingdom of Thailand, B.E. 2560 (2017), that a shareholding under
section 265 paragraph one (2), (4) and paragraph three of the Constitution of the Kingdom
of Thailand, B.E. 2550 (2007) did not include a shareholding prior to the day of election
of Members of the House of Representatives or day of the Election Commission’s
announcement of Senator selection. Section 184 paragraph one (2) of the Constitution of
the Kingdom of Thailand, B.E. 2560 (2017) still retained such principle without any change
of intent. Hence, no prohibition on such share retention was included, consistent with
the Constitutional Court ruling. Therefore, the Constitutional Court, by a majority of votes,
decided that the prohibition under section 186 in conjunction with section 184 paragraph
one (2) of the Constitution did not include the retention of shares acquired prior to taking
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ministerial office. Upon a finding of facts in the case of the first respondent, first respondent’s
spouse and first respondent’s child, and the case of the third respondent, third respondent’s
spouse and third respondent’s child, that the shares held were acquired prior to taking
ministerial offices and no additional shares were held, even though those shares were retained
subsequent to taking ministerial offices, such actions were not prohibited under section 186
in conjunction with section 184 paragraph one (2) and paragraph three of the Constitution.
Therefore, the individual ministerial offices of the first respondent and third respondent did
not terminate under section 170 paragraph three (5) of the Constitution. As for the fourth
respondent, his spouse held shares in Siam Cement Public Company Limited, which as a
company granted a concession from the state. Those shares were acquired subsequent to
the fourth respondent taking ministerial office. The action was therefore a contravention
of the prohibition under section 186 in conjunction with section 184 paragraph one (2) and
paragraph three of the Constitution. Hence, the individual ministerial office of the fourth
respondent terminated under section 170 paragraph one (5) of the Constitution.

With regard to the case of the second respondent holding company shares in excess
of five percent of the total number of shares, the company’s termination had been registered
prior to the day of the second respondent’s royal appointment to become minister. The
company was unable to operate its usual business after a resolution of the general meeting to
terminate the company and registration of company termination. The second respondent had
therefore not contravened a prohibition under section 187 of the Constitution in conjunction
with section 4(2) of the Management of Partnerships and Shares of Ministers Act, B.E. 2543
(2000). Thus, the second respondent’s individual ministerial office did not terminate under
section 170 paragraph one (5) of the Constitution.

The next issue to be decided was, upon the Constitutional Court’s ruling on the
termination of the fourth respondent’s individual ministerial office under section 170
paragraph one (5) of the Constitution, when such termination of the fourth respondent’s
individual ministerial office came into effect. Upon a finding of facts that the fourth
respondent vacated the office of Minister of Education by resignation on 9™ May B.E. 2562
(2019) prior to a Constitutional Court ruling in this case, even though such resignation
constituted a cause for termination of individual ministerial office under section 170
paragraph one (2) of the Constitution, it was a different cause from that under this application
and did not have the effect of dismissing the cause under section 170 paragraph one (5) of
the Constitution. Moreover, section 160(8) of the Constitution provided a disqualification
under which a person taking ministerial office should not be a person who had vacated office
due to having committed a contravention of a prohibition under section 186 or section 187
within the two-year period up to the appointment date. This provision had the character of
penalising a person who had contravened a constitutional prohibition. A decision on the
beginning of termination of the fourth respondent’s individual ministerial office under
section 170 paragraph one (5) of the Constitution should therefore be consistent with the
provisions of the Constitution and should not be contrary to or inconsistent with such facts.
Hence, as regards the ruling on termination of individual ministerial office of the fourth
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respondent under section 170 paragraph one (5) of the Constitution, the Constitutional
Court, by a majority of votes, decided that the termination came into effect as from the date
of fourth respondent’s resignation, namely 9" May B.E. 2562 (2019).

5. Ruling of the Constitutional Court

The Constitutional Court held that the individual ministerial office of the fourth
respondent terminated under section 170 paragraph one (5) of the Constitution as from the
date of the fourth respondent’s resignation, namely 9" May B.E. 2562 (2019). On the other
hand, the individual ministerial offices of the first respondent, second respondent and third
respondent did not terminate under section 170 paragraph one (5) of the Constitution.
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Summary of Constitutional Court Ruling

No. 8/2562 (2019)
Dated 4 September B.E. 2562 (2019)"

Re:  Whether or not section 60 paragraph one and paragraph two of the Organic Act on
National Human Rights Commission, B.E. 2560 (2017) were contrary to or

inconsistent with section 3, section 26 and section 27 of the Constitution.

----------------------------------------------------------------------------------------------------

1. Summary of background and facts

The Central Administrative Court referred the objections of both plaintiffs (Mr. Wat
Tingsamit, first plaintiff, and Mrs. Chatsuda Jandeeying, second plaintiff) in Black Case
No. 1683/2561 to the Constitutional Court for a ruling under section 212 of the Constitution.
The facts in the written referral of objection, supplemental motion of both plaintiffs and
supporting documents could be summarised as follows.

Both plaintiffs filed an action against the Office of the National Human Rights
Commission, first defendant, and Secretary-General of the National Human Rights
Commissions, second defendant, as defendants in the Central Administrative Court. The
plaintiffs sought to claim from both defendants lump sum monthly payments for reception
expenses in accordance with the rate prescribed by the Ministry of Finance pursuant to
section 31 paragraph two of the Organic Act on National Human Rights Commission,
B.E. 2560 (2017). Both defendants denied lump sum monthly payments for reception
expenses. Both plaintiffs therefore filed an objection to the Central Administrative Court
to refer the matter to the Constitutional Court for a ruling under section 212 of the
Constitution. It was objected that section 60 paragraph one of the Organic Act on National
Human Rights Commission was contrary to or inconsistent with the principles of rule of
law and equality under the Constitution because the incumbent National Human Rights
Commission had been duly selected and appointed under section 256 of the Constitution
of the Kingdom of Thailand, B.E. 2550 (2007). The National Human Rights Commission
therefore had a legitimate right to remain in office for the period prescribed by the law in
force at the time. Furthermore, National Human Rights Commissioners had to resign from
their prior offices under section 7 of the National Human Rights Commission Act, B.E. 2542
(1999) under the good faith expectation of remaining in office as National Human Rights
Commissioners for the full six-year term. This good faith expectation should be protected
under the principle of security in a person’s legal status. Therefore, the enactment of a
law to restrict the right of a National Human Rights Commissioner by requiring vacation
from office despite having not yet completed the term in office was inconsistent with the

* Published in the Government Gazette Vol. 136, Part 104a, dated 3™ October B.E. 2562 (2019).
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rule of law and discriminatory treatment on identical persons, which was inconsistent
with the constitutional principle of equality. Moreover, it was asserted that section 60
paragraph two and section 61 of the Organic Act on National Human Rights Commission,
B.E.2560(2017), which were provisions on salaries, position allowances and other benefits of
the Chairperson and National Human Rights Commissioners who provisionally remained in
office to perform duties, including the selection process for the new National Human Rights
Commissioners consequential of section 60 paragraph one, were also provisions contrary to
or inconsistent with the Constitution.

2. The preliminary issue considered by the Constitutional Court

The preliminary issue considered by the Constitutional Court was whether or not
the Constitutional Court had the competence to accept this written referral of objection for
consideration under section 212 of the Constitution.

After deliberations, the Constitutional Court found that this was a case where the
Central Administrative Court referred the objections of both plaintiffs requesting for a
Constitutional Court ruling under section 212 of the Constitution that section 60
paragraph one and paragraph two of the Organic Act on National Human Rights Commission,
B.E. 2560 (2017) was contrary to or inconsistent with section 3, section 26 and section 27
of the Constitution. The facts in the written referral of objection stated that this was a case
where the Central Administrative Court was going to apply such provisions of law to a case.
Upon both plaintiffs raising an objection along with reasons that such provisions of law were
contrary to or inconsistent with the Constitution, and whereas there had not yet been a ruling
of the Constitutional Court relating to such provisions, the case was therefore in accordance
with the rules under section 212 paragraph one of the Constitution in conjunction with
section 41 paragraph three and section 50 of the Organic Act on Procedures of the
Constitutional Court, B.E. 2561 (2018). Hence, the Constitutional Court ordered the
acceptance of this matter for consideration.

3. The issues considered by the Constitutional Court

The issues considered by the Constitutional Court were whether or not section 60
paragraph one and paragraph two of the Organic Act on National Human Rights
Commission, B.E. 2560 (2017) was contrary to or inconsistent with section 3, section 26
and section 27 of the Constitution.

After deliberations, the Constitutional Court found as follows. Section 3 paragraph
one of the Constitution was a provision on sovereign powers and paragraph two was a
provision on the functions of the National Assembly, the Council of Ministers, Courts,
Independent Organs and State agencies, which had to be discharged in accordance with
the Constitution, laws and rule of law. Section 26 was a provision which recognized and
protected rights and liberties of a person. When enacting a law having the effect of
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restricting a person’s right or liberty, the legislature or organ exercising state powers had to
take into account a fundamental principle, that was, the principle of proportionality. This
important principle was provided to control, scrutinize or limit the exercise of state powers
by imposing a condition that legislation which restricted the right or liberty of a person had
to be appropriate, necessary and proportionate or balanced with regard to potential public
or common benefits and the right or liberty of a person lost due to such law. Section 27 was
a provision which recognized all persons as equal by providing the principle of equality.
Unfair discrimination against a person was prohibited. However, measures provided by the
state to eliminate obstacles or promote a person’s ability to exercise a right or liberty on par
with other persons was not deemed as an unfair discrimination.

The Organic Act on National Human Rights Commission, B.E. 2560 (2017) was an
Organic Act drafted by the Constitutional Drafting Committee and approved by the National
Legislative Assembly under section 267 and section 273 paragraph one of the Constitution.
The Constitutional Court had given Ruling No. 1/2560 and Ruling No. 1/2561 which laid
the principle that the transitory provisions in the Constitution provided exemptions from
the constitutional provisions which were necessary in order to overcome problems during
the transitory period between the enforcement of the previous Constitution and the current
Constitution so as to ensure a seamless effect of the Constitution in line with public state
of affairs in the initial period. Section 273 paragraph one in conjunction with section 267
paragraph four and paragraph five of the Constitution provided for the National Legislative
Assembly to stipulate the extent of term of offices under the provisions of the Constitution.
It was discernible that the Constitution had delegated the National Legislative Assembly
with the task of determining the continuation in office of such office holders. In this regard,
the Constitution did not provide a specific period for the remaining office term or such
person’s vacation from office. It was recognised, in principle, that the duties and powers of
each independent organ were different. Section 60 was a transitory provision of the Organic
Act on National Human Rights Commission, B.E. 2560 (2017). The provision’s intent as
evident from the minutes of the National Legislative Assembly during the deliberations of
this Organic Bill in the second and third readings could be summarised as follows. This
Organic Act provided a process for installing a National Human Rights Commission in line
with the Paris Principle, which provided that the procedures for appointing such institution
had to be a process with guarantees to ensure that the institution comprised of diversified
representatives in society with regard to the protection and promotion of human rights. In
addition, section 246 paragraph four of the Constitution provided that the selection of a
National Human Rights Commission under the Constitution had to be in accordance with the
Organic Act on National Human Rights Commission. Provisions on selection had to provide
for involvement of representatives of non-governmental organisations on human rights in
the selection process. This Organic Act therefore provided that the Chairperson and National
Human Rights Commissioners selected under the rules and procedures of the Constitution
of the Kingdom of Thailand, B.E. 2550 (2007) had to vacate office en masse immediately,
and that a new National Human Rights Commission should be selected under this Organic
Act for the overall benefit of the country in remedying problems on the status and trust in
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the National Human Rights Commission and human rights protection process in Thailand.
Section 60 paragraph one was intended to initiate the selection of a new National Human
Rights Commission from the initial period of this Organic Act coming into effect in order to
realise the objective of the Organic Act. It was therefore necessary to require the existing
Chairperson and National Human Rights Commissioners to vacate office as from the day of the
Organic Act coming into effect. However, the said Chairperson and National Human Rights
Commissioners would continue to perform duties until the newly appointed Chairperson
and National Human Rights Commissioners assume duties so as to ensure continuity in the
functioning of the National Human Rights Commission without any gap which could
disrupt the body’s performance of duties. Hence, this case was consistent with the principle
of necessity for the interests of the public or common interests of the nation and was not
an unfair discrimination. Such provisions were neither contrary to nor inconsistent with
section 3, section 26 and section 27 of the Constitution.

As for the issue of section 60 paragraph two, where both plaintiffs raised an objection
that the provision prevented them from receiving lump sum monthly payments for reception
expenses under section 31 paragraph two, which was a restriction of constitutional right, the
Constitutional Court found as follows. Such provision was intended for the Chairperson and
National Human Rights Commissioners who were newly selected under the Constitution of
the Kingdom of Thailand, B.E. 2560 (2017) to have the right to receive lump sum monthly
payments for reception expenses, since such persons had the qualifications and were not
disqualified from selection under the rules and procedures of the Constitution and this
Organic Act. The new Chairperson and National Human Rights Commissioners had duties
and powers which differed from the previous Chairperson and National Human Rights
Commissioners in many respects. Nonetheless, the existing Chairperson and National Human
Rights Commissioners continued to enjoy their previous benefits unchanged. Thus, section 60
paragraph two of the Organic Act on National Human Rights Commission, B.E. 2560 (2017)
was a case which took into account reasons of necessity and suitability to the case, and was
therefore neither contrary to nor inconsistent with section 3, section 26 and section 27 of the
Constitution.

4. Ruling of the Constitutional Court

The Constitutional Court held that section 60 paragraph one and paragraph two of the
Organic Act on National Human Rights Commission, B.E. 2560 (2017) were neither contrary
to nor inconsistent with section 3, section 26 and section 27 of the Constitution.
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Summary of Constitutional Court Ruling

No. 9/2562 (2019)
Dated 11* September B.E. 2562 (2019)"

Re:  Whether or not section 164 of the Excise Tax Act, B.E. 2560 (2017) was contrary to

or inconsistent with section 40 and section 75 of the Constitution.

1. Summary of background and facts

The Central Administrative Court referred the objection of the plaintiff (Kositpipat
Company Limited) in Black Case No. 1065/2560 to the Constitutional Court for a ruling
under section 212 of the Constitution. The facts in the written referral of the plaintiff’s
objection and supporting documents could be summarised as follows.

Kositpipat Company Limited, plaintiff, filed an action against Nonthaburi Excise Area
Office, first defendant, the Excise Department, second defendant and Deputy Permanent
Secretary of the Ministry of Finance, Head of Revenues Cluster, third defendant, in the
Central Administrative Court. The action stated that the plaintiff filed a written application
for a license to operate a tobacco business of the cigarette category to the second defendant.
The second defendant subsequently replied by letter stating that tobacco businesses of
the cigarette category were monopolised by the state under section 16 of the Tobacco Act,
B.E. 2509 (1967), and hence a license could not be authorised. The plaintiff appealed against
such order. The second defendant sent a letter informing the outcome of appeal stating that
the third defendant had dismissed the appeal. The plaintiff thereafter filed an action in the
Central Administrative Court seeking a judgment or order to repeal the order of the first
defendant, order of the second defendant and appeal decision of the third defendant, as well
as motioned for a referral of an objection to the Constitutional Court that section 16 of the
Tobacco Act, B.E. 2509 (1967) and section 164 of the Excise Tax Act, B.E. 2560 (2017)
were contrary to or inconsistent with section 75 and section 5 of the Constitution of the
Kingdom of Thailand, B.E. 2560 (2017).

The Central Administrative Court found that even though section 3 of the Excise
Tax Act, B.E. 2560 (2017) provided for the repeal of the Tobacco Act, B.E. 2509 (1967), the
second defendant’s denial of license to the plaintiff and the third defendant’s dismissal of the
plaintiff’s appeal were administrative orders issued pursuant to the Tobacco Act, B.E. 2509
(1967), which was the law in force during those times. As a decision on the lawfulness of the
third defendant’s appeal decision rested on the provisions of law in force at the time of the
dispute, the provision of law applicable to this case was the Tobacco Act, B.E. 2509 (1967).
As for the plaintiff’s objection that section 164 of the Excise Tax Act, B.E. 2560 (2017) was

* Published in the Government Gazette Vol. 136, Part 106a, dated 11" October B.E. 2562 (2019).
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contrary to or inconsistent with section 75 of the Constitution, the Central Administrative
Court found that during trial in the Administrative Court of first instance, the Excise Tax Act,
B.E. 2560 (2017) came into force on 16" September B.E. 2560 (2017), wherein section 164
provided that the manufacture of cigarettes was a state monopoly, as previously provided
under section 16 of the Tobacco Act, B.E. 2509 (1967), being the provision of law to be
applied by the Central Administrative Court to this case that had been repealed. Thus,
section 164 of the Excise Tax Act, B.E. 2560 (2017) could have an impact on the plaintiff
and the Central Administrative Court could rely on such provision in its decision. Upon the
plaintiff objecting that section 16 of the Tobacco Act, B.E. 2509 (1967) and section 164 of
the Excise Tax Act, B.E. 2560 (2017) were subject to section 5 of the Constitution due to being
contrary to or inconsistent with section 75 of the Constitution and there had not yet been a
ruling of the Constitutional Court in relation to such provisions, the objection was referred
to the Constitutional Court for a ruling under section 212 paragraph one of the Constitution.

2. The preliminary issue considered by the Constitutional Court

The preliminary issue was whether or not the Constitutional Court had the competence
to accept this application for a ruling under section 212 paragraph one of the Constitution.

After deliberations, the Constitutional Court found as follows. This was a case where
the Central Administrative Court referred the objection of a plaintiff to the Constitutional
Court for a ruling under section 212 paragraph one of the Constitution on whether or not
section 16 of the Tobacco Act, B.E. 2509 (1967) and section 164 of the Excise Tax Act,
B.E. 2560 (2017) were contrary to or inconsistent with section 75 of the Constitution. The
Central Administrative Court was going to apply such provisions to the case. Upon the
plaintiff raising an objection along with reasons that a provision of law was contrary to or
inconsistent with the Constitution and there had not yet been a ruling of the Constitutional
Court in relation to such provision, the case was in accordance with the rules under
section 212 paragraph one of the Constitution in conjunction with article 17(11) of the Rules
of the Constitutional Court on Procedures and Rulings, B.E. 2560 (2017). The Constitutional
Court therefore ordered the acceptance of the application for consideration. Whilst
section 3 of the Excise Tax Act, B.E. 2560 (2017) provided for the repeal of the Tobacco
Act, B.E. 2509 (1967), as amended, section 16 of the Tobacco Act, B.E. 2509 (1967)
provided for a similar principle to section 164 of the Excise Tax Act, B.E. 2560 (2017).
The Constitutional Court therefore gave a ruling only in relation to section 164 of the
Excise Tax Act, B.E. 2560 (2017). As for the plaintiff’s objection that such provision of
law was contrary to or inconsistent with section 75 of the Constitution, the Constitutional
Court found that such issue in the objection also related to the liberty to engage in an
occupation as provided under section 40 of the Constitution.
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3. The issues considered by the Constitutional Court

The issues considered by the Constitutional Court were whether or not section 164
of the Excise Tax Act, B.E. 2560 (2017) was contrary to or inconsistent with section 40 and
section 75 of the Constitution.

After deliberations, the Constitutional Court found as follows. On the issue of whether
or not section 164 of the Excise Tax Act, B.E. 2560 (2017) was contrary to or inconsistent
with section 40 of the Constitution, the Constitutional Court made the following findings.
Section 164 of the Excise Tax Act, B.E. 2560 (2017) provided that the production of
cigarettes was a state monopoly. The provision had the intent of controlling the production
of cigarettes and controlling the domestic consumption of cigarettes since cigarettes
were deemed to be a narcotic that was harmful to public health. It was necessary to
control the volume of production, manufacturing and distribution of tobacco to ensure that
qualities and standards were met, to prevent impact on public health. These operations were
undertaken by the Tobacco Authority of Thailand under the Tobacco Authority of Thailand
Act, B.E. 2561 (2018) under the control of the state. Policies could be adjusted in line with
state policies much easier than a business operation of the private sector. The liberalization
of cigarette production for the private sector would inevitably lead to an increase in
production and reduction of prices since a private business would be geared towards
profit-making. Such profits were derived from public consumption, resulting in a higher
proportion of smokers and greater challenges to control. In particular, the youth would have
easy access and ability to purchase which would affect public health and well-being. The
state would be burdened by a significant amount of medical expenses each year, which was
inconsistent with the state’s policy to reduce the amount of public tobacco consumption.
The intent of such provision was therefore to protect consumers and protect public health,
which was deemed a public or common benefit which allowed the state to enact a law to
restrict a person’s liberty to engage in the occupation of producing and distributing
cigarettes. Hence, section 164 of the Excise Tax Act, B.E. 2560 (2017) was neither contrary
to nor inconsistent with section 40 of the Constitution.

As for whether or not section 164 of the Excise Tax Act, B.E. 2560 (2017) was
contrary to or inconsistent with section 75 of the Constitution, the Constitutional Court
found as follows. Section 164 of the Excise Tax Act, B.E. 2560 (2017) provided for a state
monopoly of cigarette production. This was deemed as a state intervention in the economy,
a function of the state as controller of the economy, relying on public powers or authority
to issue an order and securing compliance. The provision was intended to control the
production of cigarettes and control the consumption of tobacco in the country since
cigarettes were deemed to be a type of narcotic which was harmful to public health. It
was necessary to control the volume of production, production process and distribution of
tobacco to ensure that qualities and standards were met, without impact on public health.
This was neither a case where the state denied the people’s opportunity to enjoy the benefits
of economic growth as regards the cigarette industry, nor an unfair economic monopoly.
This was also not a case where the state operated a business in competition with the
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private sector. On the other hand, this was a case where the state was under a necessity to
undertake this activity in the interest of securing state security and preserving common
benefits. Therefore, section 164 of the Excise Tax Act, B.E. 2560 (2017) was neither
contrary to nor inconsistent with section 75 of the Constitution.

4. Ruling of the Constitutional Court

The Constitutional Court held that section 164 of the Excise Tax Act, B.E. 2560 (2017)
was neither contrary to nor inconsistent with section 40 and section 75 of the Constitution.
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Summary of Constitutional Court Ruling

No. 10/2562 (2019)
Dated 11* September B.E. 2562 (2019)"

Re: Whether or not section 4 of the Local Officials Pensions Act, B.E. 2500 (1957), as
amended by the Local Officials Pensions Act (No. 6), B.E. 2543 (2000), was contrary
to or inconsistent with section 3 paragraph two, section 4 and section 27 paragraph

one and paragraph three of the Constitution.

1. Summary of background and facts

The Sukhothai Provincial Court referred the objection of a defendant (Chief Petty
Officer First Class Nares Teanbutr) in Civil Black Case No. 197/2560 requesting for a
Constitutional Court ruling under section 212 of the Constitution. The facts in the written
referral of defendant’s objection and supporting documents could be summarised as follows.

The Royal Thai Army, plaintiff, filed an action against Chief Petty Officer First Class
Nares Teanbutr, defendant, in the Phitsanulok Administrative Court, stating that the defendant
previously served in the official service in the position of electrical communications
mechanic, Electrical Communications and Electronics Platoon, Maintenance Section,
Mechanics Division, Waterway Vessel Fleet Headquarters. On 2™ October B.E. 2541 (1998),
the defendant resigned from official service and on 26™ October B.E. 2541 (1998), the
defendant’s retirement from active service was authorised. The defendant was entitled to
receive military pension in accordance with the Regulations of the Ministry of Defence on
Military Pensions, B.E. 2495 (1952). In addition, the official service made several payments,
consisting of military pension, pension, military pensioner’s stipend and sustenance
remuneration to the defendant, in a total amount of 873,638.28 baht. However, on 1* May
B.E. 2541 (1998), the respondent was installed and appointed as a sub-district employee,
in the position of Deputy Chief of Sub-district Administrative Organisation, Yang Sai Sub-district
Administrative Organisation, Muang District, Sukhothai Province. Under article 8 paragraph
one (3) of the Regulations of the Ministry of Defence on Military Pensions, B.E. 2495
(1952), a soldier receiving military pension should cease to receive military pension in the
event of joining the official service in a position which gave entitlement to a remuneration
or pension under the law on official pensions as from 16" November B.E. 2543 (2000),
being the effective date of the Local Official Pensions Act (No. 6), B.E. 2543 (2000). The
Comptroller General’s Department, Ministry of Finance, issued a letter to the Military
Recruiting Officer of Sukhothai Province to recall the military pensions, pensions,
military pensioner’s stipend and sustenance remuneration disbursed in excess of entitlements

* Published in the Government Gazette Vol. 136, Part 106a, dated 11" October B.E. 2562 (2019).
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back to the official service. The defendant executed a debt acknowledgement letter and
request for payment in instalments to the plaintiff. Thereafter, the defendant did not execute
an agreement to pay in the instalments and failed to pay such sums. The plaintiff
therefore brought an action in the Phitsanulok Administrative Court. However, Phitsanulok
Administrative Court found that this case fell within the competence of the Courts of Justice
and therefore transferred the case the Sukhothai Provincial Court.

During trial in the Sukhothai Provincial Court, the defendant (previously defendant in
the administrative action) submitted an objection requesting the Sukhothai Provincial Court
to refer to the Constitutional Court for a ruling under section 212 of the Constitution that
section 4 of the Local Officials Pensions Act (No. 6), B.E. 2543 (2000) was contrary to or
inconsistent with section 3 paragraph two, section 4 paragraph one and paragraph two,
section 5 paragraph one, section 25 paragraph three, section 27 paragraph one and
paragraph three, and section 212 of the Constitution. It was asserted that section 3 of the
Local Officials Pensions Act (No. 5), B.E. 2530 (1987) amended the definition of “local
official” by repealing reference to sub-district employee and amended the definition of “local
government” in relation to sub-district administrative organisations in section 4 of the Local
Officials Pensions Act, B.E. 2500 (1957). Subsequently, the Local Officials Pensions Act
(No. 6), B.E. 2543 (2000) came into force on 16™ November B.E. 2543 (2000), wherein
section 3 amended the definition of “local official” and “local official service” in section 4 of
the Local Officials Pensions Act, B.E. 2500 (1957), as amended by the Local Officials
Pensions Act (No. 5), B.E. 2530 (1987), by adding the term “‘sub-district employee” in the
definition of “local official” and the term “sub-district administrative organisation” in the
definition of “local government”. It was argued that such provisions of law were applied
retroactively resulting in the defendant losing rights and benefits enjoyed prior to the law
coming into force, being an infringement of the defendant’s legal rights.

2. The preliminary issue considered by the Constitutional Court

The preliminary issue considered by the Constitutional Court was whether or not the
Constitutional Court had the competence to accept this objection for a ruling under section
212 of the Constitution.

After deliberations, the Constitutional Court found that this was a case where
the Sukhothai Provincial Court referred the objection of a defendant for a ruling on whether
or not section 4 of the Local Officials Pensions Act (No. 6), B.E. 2543 (2000) was contrary
to or inconsistent with section 3 paragraph two, section 4 paragraph one and paragraph
two, section 5 paragraph one, section 25 paragraph three, section 27 paragraph one and
paragraph three, and section 212 of the Constitution. The Sukhothai Provincial Court was
going to apply section 4 of the Local Officials Pensions Act (No. 6), B.E. 2543 (2000) to the
case and there had not yet been a ruling of the Constitutional Court in relation to this provision.
The case was therefore in accordance with the rules under section 212 paragraph one of the
Constitution in conjunction with section 41 paragraph three and section 50 of the Organic
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Act on Procedures of the Constitutional Court, B.E. 2561 (2018). The Constitutional Court
therefore ordered the acceptance of this case for consideration.

3. The issues considered by the Constitutional Court

The issues considered by the Constitutional Court was whether or not section 4 of the
Local Officials Pensions Act (No. 6), B.E. 2543 (2000) was contrary to or inconsistent with
section 3 paragraph two, section 4, and section 27 paragraph one and paragraph three of the
Constitution.

After deliberations, the Constitutional Court found as follows. The purpose of
amendments in the Local Officials Pensions Act (No. 6), B.E. 2543 (2000) was to enable
officials having the status of all tambon employees affiliated to sub-district administrative
organisations to the right to calculation of remunerations and pensions under such law. The
Local Officials Pensions Act (No. 6), B.E. 2543 (2000) which came into force was therefore
not a law enacted to annul an official’s right to receive remunerations and benefits. Such
provision did not have the characters of prejudicing the defendant’s rights. On the contrary,
it gave protection to rights and liberties to ensure that a sub-district employee enjoyed equal
treatment with regard to remunerations and benefits compared to other local government
officials, which was an increase in the rights of all sub-district employees to receive
remunerations and pensions under this law. Even though there was a right to receive military
pension, pensions, military pensioner’s stipend and sustenance remuneration entitled under
another law, there was no restriction whatsoever of the defendant’s right. The only result of
such provision of law was to grant the defendant, a sub-district employee, the right to receive
remunerations and pensions under this law that was identical to other local government
officials, which was in accordance with the rule of law and the spirits of the Constitution
which aimed at protecting human dignity, rights, liberties and equality under the law.

As for the defendant’s objection that he had a prior entitlement to military pension,
pension, military pensioner’s stipend and sustenance remuneration, and that subsequent
to the amendment of section 4 of the Local Officials Pensions Act, B.E. 2500 (1957), as
amended by the Local Officials Pensions Act (No. 6), B.E. 2543 (2000), the defendant’s
rights to receive military pension, pension, military pensioner’s stipend and sustenance
remuneration were discontinued, the Constitutional Court found as follows. Section 5(1)
of the Royal Decree on Military Pensioners’ Stipends, B.E. 2521 (1978) provided that a
military pensioner or person entitled to receive a military pension did not have the right to
receive a pension and military pensioner’s stipend in the event of returning to official service.
Furthermore, article 8 paragraph one (3) of the Regulation of the Ministry of Defense on
Military Pensions, B.E. 2495 (1952) provided for payment of military pensions to cease in
the event of a military pensioner joining the official service in a position which granted an
entitlement to aremuneration or pension. The actions ofthe Comptroller General’s Department
inrecalling from the defendant the amount received in excess of entitlements were undertaken
for the purpose of preventing disbursement of central funds under the heading or category
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of military pension and other pensions, which were funds of the same type, which would
result in a double exercise of legal right. Therefore, section 4 of the Local Officials Pensions
Act, B.E. 2500 (1957), as amended by the Local Officials Pensions Act (No. 6), B.E. 2543
(2000), did not prejudice the defendant’s rights. The provision was neither contrary to nor
inconsistent with the rule of law, not a violation of human dignity, and did not constitute an
unfair discrimination of a person under section 3 paragraph two, section 4, and section 27
paragraph one and paragraph three of the Constitution.

4. Ruling of the Constitutional Court

The Constitutional Court held that section 4 of the Local Officials Pensions Act,
B.E. 2500 (1957), as amended by the Local Officials Pensions Act (No. 6), B.E. 2543 (2000)
was neither contrary to nor inconsistent with section 3 paragraph two, section 4, and
section 27 paragraph one and paragraph three of the Constitution.
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Summary of Constitutional Court Ruling
No. 11/2562 (2019)
Dated 18 September B.E. 2562 (2019)"

Re:  The President of the House of Representatives submitted an application for a
Constitutional Court Ruling under section 170 paragraph three in conjunction with
section 82 of the Constitution on whether or not the individual ministerial office of
General Prayut Chan-o-cha, Prime Minister, terminated under section 170 paragraph

one (4) in conjunction with section 160(6) and section 98(15) of the Constitution.

oooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooo

1. Summary of background and facts

One hundred and ten Members of the House of Representatives entered their names
in a petition to the President of the House of Representatives, applicant, for the submission of
an application to the Constitutional Court for a ruling that General Prayut Chan-o-cha, Prime
Minister, respondent, was disqualified from ministerial office pursuant to section 160(6) in
conjunction with section 98(15) of the Constitution due to the respondent, whilst holding
office of Head of the National Council for Peace and Order, was “other state official”, thus
a cause for termination of individual ministerial office under section 170 paragraph one (4)
in conjunction with section 160(6) and section 98(15) of the Constitution. The position
of Head of the National Council for Peace and Order was an office appointed by law and
entrusted with the duties and powers provided by the Constitution. Thus, such office holder
was a state official under the control or supervision of the state and had to act in accordance
with the Constitution and laws. Also, the functioning of the National Council for Peace and
Order had the characters of permanence and was remunerated by law. Furthermore, the
Courts of Justice had laid down a precedent by judgment that an infringement of an Order
of the National Council for Peace and Order constituted a criminal offence of violation of an
officer’s order under section 368 paragraph one of the Penal Code.

2. The preliminary issue considered by the Constitutional Court

The preliminary issue was whether or not the Constitutional Court had the
competence to accept this application for a ruling under section 170 paragraph three in
conjunction with section 82 of the Constitution.

After deliberations, the Constitutional Court found that upon 110 Members of the
House of Representatives, being a number not less than one-tenth of the total number of

* Published in the Government Gazette Vol. 136, Part 109a, dated 17" October B.E. 2562 (2019).
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existing Members of the House of Representatives, had entered their names in a petition
to the applicant for the submission of an application to the Constitutional Court, and the
applicant submitted the application to the Constitutional Court, the case was in accordance
with section 170 paragraph three in conjunction with section 82 of the Constitution and
section 7(9) of the Organic Act on Procedures of the Constitutional Court, B.E. 2561 (2018).
The Constitutional Court therefore ordered the acceptance of this application for consideration.

3. The issue considered by the Constitutional Court

The issue considered by the Constitutional Court was whether or not the respondent’s
individual ministerial office terminated due to being “other state official” under section 170
paragraph one (4) in conjunction with section 160(6) and section 98(15) of the Constitution.
The question concerned was whether the position “Head of the National Council for Peace
and Order” was “other state official” under section 98(15) of the Constitution.

After deliberations, the Constitutional Court found as follows. Constitutional Court
Ruling No. 5/2543 summarised the characteristics of “other state official” as follows: (1) being
appointed or elected by law; (2) having powers and duties to take action or a duty to enforce
legal compliance and perform work on a full-time basis; (3) being under the command or
supervision of the state; and (4) receiving a salary, wage or remuneration as provided by
law. Since the Constitution did not provide a definition for the term “other state official”
under section 98(15) of the Constitution, an interpretation of “other state official” should
therefore be consistent with the context and spirit of the Constitution aimed at preventing a
government official from becoming a politician as already provided under section 98(12).
However, the term “government official” did not include a person having similar characteristics
to a government official. Section 99(15) was therefore provided with the intent of other than
preventing a government official from becoming a politician, also included employees or
workers of government agencies, state agencies or state enterprises. The reference to other
state agency was thus provided to include a person having similar qualifications and status
to an employee or worker of a government agency, state agency or state enterprise who may
be called otherwise. Moreover, a disqualification constituted a restriction of a person’s right
and should be interpreted narrowly. The interpretation of terms having a general meaning
preceded by several terms having specific meanings must be consistent with the specific
terms and narrower than the ordinary meaning of such term. The definition had to be specific
to the same matter and type as the specific term, which would be consistent with universal
principles of interpretation.

It was discernable that the appointment of a “Head of National Council for Peace and
Order” was a consequence of a coup and a position of sovereign authority, being the supreme
authority of the nation. The Head of National Council for Peace and Order was not under
the command or supervision of the state or any state agency. Also, the position was not
appointed by virtue of a law, and there was no law which provided procedures for
installment or path to office. Functions were temporarily available for a provisional period
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to allow the exercise of powers to maintain peace and order as well as the security and
safety of the country and its people. Therefore, the office of Head of the National Council
for Peace and Order did not entail the same status, position or job description as an employee
or worker of a government agency, state agency or state enterprise, and did not become
“other state official” under section 98(15) of the Constitution.

4. Ruling of the Constitutional Court

The Constitutional Court held that the respondent was not disqualified under section
160(6) in conjunction with section 98(15) of the Constitution. The respondent’s individual
ministerial office therefore did not terminate due to being “other state official” under
section 170 paragraph one (4) in conjunction with section 160(6) and section 98(15) of the
Constitution.
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Summary of Constitutional Court Ruling
No. 12/2562 (2019)
Dated 13" November B.E. 2562 (2019)"

Re:  The Election Commission requested for a Constitutional Court ruling under section
82 of the Constitution on whether or not the House of Representatives membership
of Mr. Nawat Tohcharoensuk terminated under section 101(6) in conjunction with
section 98(6) of the Constitution.

1. Summary of background and facts

The Election Commission, applicant, arranged a general election of Members of
the House of Representatives on 24" March B.E. 2562 (2019) and declared Mr. Nawat
Tohcharoensuk as constituency Member of the House of Representatives for Constituency 7,
KhonKaenProvince. Thereafter,on24"SeptemberB.E.2562(2019),the KhonKaen Provincial
Court delivered a judgment that the respondent had committed an offence under section
298(4) in conjunction with section 84 of the Penal Code and sentenced to death. The Court of
Appeals, Region IV denied temporary release of the respondent pending appeal. The Khon Kaen
Provincial court therefore issued an imprisonment warrant pending appeal, imprisoning the
respondent while pending appeal as from 24™ September B.E. 2562 (2019). The applicant
was of the opinion that the death penalty was a serious criminal penalty and a heavier
sentence than imprisonment. Hence, it was deemed that the respondent was subject to a court
sentence of imprisonment and incarcerated by warrant of the court, thereby being a cause for
the respondent’s House of Representatives membership to terminate under section 101(6) in
conjunction with section 98(6) of the Constitution. The applicant therefore requested for a
Constitutional Court ruling under section 82 of the Constitution, and requested for an order
to restrain the respondent from performing duties until a ruling of the Constitutional Court.

2. The preliminary issue considered by the Constitutional Court

The preliminary issue was whether or not the Constitutional Court had the
competence to accept this application for a ruling under section 82 of the Constitution.

After deliberations, the Constitutional Court found as follows. Upon the applicant
finding that the respondent’s membership of the House of Representatives terminated under
section 101(6) in conjunction with section 98(6) of the Constitution and submission of an
application to the Constitutional Court, the case was in accordance with section 82 of
the Constitution and section 7(5) of the Organic Act on Procedures of the Constitutional

* Published in the Government Gazette Vol. 136, Part 135a, dated 9" December B.E. 2562 (2019).
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Court, B.E. 2561 (2018). The Constitutional Court therefore ordered the acceptance of this
application for ruling and directed the respondent to submit a reply to the allegations. As
for the request for restraint of the respondent from performing duties under section 82 para-
graph two of the Constitution, the Constitutional Court found that it was clear on the facts
that the Khon Kaen Provincial Court had delivered a judgment and death sentence on the
respondent. The Court of Appeals, Region IV denied leave for temporary release of the
respondent pending appeal. The Khon Kaen Provincial Court issued an imprisonment
warrant pending appeal to imprison the respondent while pending appeal as of 24™ September
B.E. 2562 (2019). It was therefore found that there was already sufficient cause for suspicion
with respect to the allegations. Hence, the respondent was ordered to cease performance of
duties until a ruling of the Constitutional Court as from 16" October B.E. 2562 (2019).

3. Reply to allegations

The respondent submitted a reply to the allegations that his case was not subject to
section 98(6) of the Constitution but subject to section 101(13) of the Constitution, which
provided that membership of the House of Representatives terminated upon final judgment
of imprisonment.

4. The issue considered by the Constitutional Court

The issue considered by the Constitutional Court was whether or not, and from when,
the respondent’s membership of the House of Representatives terminated under section
101(6) in conjunction with section 98(6) of the Constitution.

After deliberations, the Constitutional Court found as follows. Section 101(6) in
conjunction with section 98(6) of the Constitution intended to apply the prohibited
qualities of an eligible candidate for election of Member of the House of Representatives as
a cause for termination of membership of the House of Representatives, the body exercising
legislative powers on behalf of the Thai people. Such disqualification served as a guarantee
that a person holding office as a Member of the House of Representatives, being the
exerciser of legislative powers as a representative of the Thai people, could fully perform
duties for the common benefit, would behave in a manner accepted and respected by the
public, free from any disrepute with regard to the performance of duties which could cause
disgrace to the honor and dignity of the House of Representatives. It therefore followed that
where a Member of the House of Representatives was sentenced by judgment to a heavier
penalty than imprisonment, such Member of the House of Representatives was already
disqualified under section 98(6) of the Constitution. Upon a finding of facts that after the
judgment of the Khon Kaen Provincial Court, the Court of Appeals, Region IV denied leave
of temporary release pending appeal. The Khon Kaen Provincial Court therefore issued a
warrant of imprisonment pending appeal, imprisoning the respondent from 24" September
B.E. 2562 (2019). The respondent was thus a person incarcerated by court warrant pursuant to
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section 98(6) of the Constitution. The facts in this case was a situation under section 98(6)
of the Constitution which used the term “sentenced by judgment of a court to imprisonment
and incarcerated by court warrant” without the term “final”. It therefore followed that a
House of Representatives membership terminated upon a mere imprisonment sentence by
judgment without having to wait for a final judgment as was the case of section 101(13) of
the Constitution. Hence, the respondent’s House of Representatives membership terminated
under section 101(6) in conjunction with section 98(6) as from the day when the Constitutional
Court restrained the respondent from performing duties pursuant to section 82 paragraph two
and the day when the Constitutional Court ruling was duly read to the parties should be
deemed as the day when the office of House of Representatives Member became vacant
under section 105 paragraph one (1) in conjunction with section 102 of the Constitution
in conjunction with section 76 paragraph one of the Organic Act on Procedures of the
Constitutional Court, B.E. 2561 (2018).

5. Ruling of the Constitutional Court

The Constitutional Court held that the respondent’s membership of the House of
Representatives terminated under section 101(6) in conjunction with section 98(6) of the
Constitution as from the day of the Constitutional Court order to restrain the respondent
from performing duties pursuant to section 82 paragraph two of the Constitution, i.e.
16™ October B.E. 2562 (2019), and the day when the Constitutional Court ruling was duly
read to the parties was deemed as the day when the office of House of Representatives
Member became vacant under section 105 paragraph one (1) in conjunction with section 102
of the Constitution and section 76 paragraph one of the Organic Act on Procedures of the
Constitutional Court, B.E. 2561 (2018), i.e. 13" November B.E. 2562 (2019).
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Summary of Constitutional Court Ruling

No. 13/2562 (2019)
Dated 13 November B.E. 2562 (2019)"

Re: Whether or not the Emergency Decree Amending the Family Institution Development
and Protection Promotion Act, B.E. 2562 (2019) B.E. 2562 (2019) was in accordance
with section 172 paragraph one of the Constitution.

----------------------------------------------------------------------------------------------------

1. Summary of background and facts

One hendred and forty-two Members of the House of Representatives entered their
names in an opinion submitted to the President of the House of Representatives, applicant,
requesting for a referral of an opinion to the Constitutional Court for a ruling that the
Emergency Decree Amending the Family Institution Development and Protection Promotion
Act, B.E. 2562 (2019) B.E. 2562 (2019) was not in accordance with section 172 paragraph one
of the Constitution. It was asserted that the Emergency Decree was not a case of unavoidable
urgent necessity enacted in the interest of maintaining national or public safety, national
economic security or to avert a public calamity, and did not specify the condition for enacting
an Emergency Decree as provided under section 172 paragraph one of the Constitution.
The applicant found that this was a case where Members of the House of Representatives
constituting not less than one-fifth of the existing Members of the House of Representatives
entered their names in the submission of an opinion under section 173 paragraph one of the
Constitution. The opinion was therefore referred to the Constitutional Court for a ruling
on whether or not the Emergency Decree Amending the Family Institution Development
Promotion Act, B.E. 2562 (2019) B.E. 2562 (2019) was in accordance with section 172
paragraph one of the Constitution.

2. The preliminary issue considered by the Constitutional Court

The preliminary issue was whether or not the Constitutional Court had the competence
to accept this application for a ruling under section 173 paragraph one of the Constitution.

After deliberations, the Constitutional Court found as follows. Upon 142 Members
of the House of Representatives, being a number not less than one-fifth of the existing
Members of the House of Representatives, entering their names in the submission of an
opinion to the applicant for a referral of the opinion to the Constitutional Court, and the
applicant referred such opinion to the Constitutional Court, the case was in accordance with
the provisions of section 173 paragraph one of the Constitution in conjunction with section
7(1) of the Organic Act on Procedures of the Constitutional Court, B.E. 2561 (2018). The
Constitutional Court therefore accepted this application for consideration.
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3. The issue considered by the Constitutional Court

The Constitutional Court determined that the issue to be considered was whether or
not the Emergency Decree Amending the Family Institution Development and Protection
Promotion Act, B.E. 2562 (2019) B.E. 2562 (2019) was in accordance with section 172
paragraph one of the Constitution.

After deliberations, the Constitutional Court found as follows. The provisions of
section 172 paragraph one of the Constitution provided a condition that the Constitutional
Court had the duty and power to review only the key events relating to the maintenance of
national and public safety or national economic security or to avert a public calamity under
section 172 paragraph one of the Constitution.

Upon the enactment of the Family Institution Development and Protection
Promotion Act, B.E. 2562 (2019), actions to be taken in accordance with the spirit of such
law essentially required the readiness of personnel in terms of knowledge, competencies,
expertise, and experience. In particular, there had to be a sufficient number of personnel
to enable the complying or enforcement agency to prepare readiness for meeting the
demands and taking actions in relation to the promotion of family institution development
and protection. Such preparedness was necessary for the prevention of detrimental impact
to the protection of family welfare as well as the protection of victims of domestic violence
and rehabilitation of perpetrators of domestic violence. It was therefore necessary to
extend the effective date of the Family Institution Development and Protection Promotion
Act, B.E. 2562 (2019) for a period of time and to apply the Protection of Domestic Violence
Victims Act, B.E. 2550 (2007) for a provisional period. Allowing the Family Institution
Development and Protection Promotion Act, B.E. 2562 (2019) to come into force would
cause a serious impact on society. Victims of domestic violence scattered around all areas
of the nation would not have convenient, timely and effective access to welfare protection.
Furthermore, perpetrators of domestic violence would not have access to rehabilitation
activities to effectively prevent recidivism. This impact affected the rights and liberties of
the people and harmed society and public interests. The executive branch was therefore
obliged to take action to prevent and protect national and public safety. Hence, the
Emergency Decree Amending the Family Institution Development and Protection Promotion
Act, B.E. 2562 (2019) B.E. 2562 (2019) was enacted in the interest of maintaining national
and public safety in accordance with the prerequisites stated under section 172 paragraph
one of the Constitution.

4. Ruling of the Constitutional Court

The Constitutional Court held that the enactment of Emergency Decree Amending the
Family Institution Development and Protection Promotion Act, B.E. 2562 (2019) B.E. 2562
(2019) was in accordance with section 172 paragraph one of the Constitution.
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Summary of Constitutional Court Ruling
No. 14/2562 (2019)
Dated 20* November B.E. 2562 (2019)"

Re:  The Election Commission requested for a Constitutional Court ruling under
section 82 of the Constitution on whether or not the House of Representatives
membership of Mr. Thanathorn Juangroongruangkit terminated under section 101(6)

in conjunction with section 98(3) of the Constitution.

1. Summary of background and facts

On 23" January B.E. 2562 (2019), the Royal Decree Calling for a General Election of
Members of the House of Representatives, B.E. 2562 (2019) was enacted, and on 24™ January
B.E. 2562 (2019), the Election Commission, applicant, issued Announcement of the
Election Commission which provided that a political party wishing to submit candidates for
election of party list Members of the House of Representatives could submit candidates lists
between 4" February B.E. 2562 (2019) and 8" February B.E. 2562 (2019). Future Forward
Party submitted a list of candidates on 6" February B.E. 2562 (2019) which included the
name of Mr. Thanathorn Juangroongruangkit, respondent, as the number 1 candidate. The
applicant subsequently declared election results naming the respondent as an elected party
list Member of the House of Representatives for Future Forward Party. The applicant later
found evidence that the respondent was a shareholder of V-Luck Media Company Limited,
which operated a newspaper and other mass media business, holding 675,000 shares as
from 12% January B.E. 2558 (2015) continually till 21% March B.E. 2562 (2019), on which
day the respondent transferred such all those shares to Mrs. Somporn Juangroongruangkit.
The respondent was therefore a shareholder of V-Luck Media Company Limited, which
operated a newspaper and other mass media businesses, on the day of application for
candidacy in the election of party list Members of the House of Representatives. Thus, the
applicant adopted a resolution in meeting number 63/2562 on 14" May B.E. 2562 (2019)
that the respondent was disqualified from applying for candidacy in an election of Members
of the House of Representatives, resulting in the termination of membership under section
101(6) in conjunction with section 98(3) of the Constitution. The applicant then proceeded
to file an application with the Constitutional Court for a ruling that the respondent’s House
of Representatives membership terminated under section 82 paragraph four in conjunction
with section 101(6) and section 82 paragraph two of the Constitution, as well as to issue
provisional measures or procedures prior to a ruling pursuant to section 71 of the Organic
Act on Procedures of the Constitutional Court, B.E. 2561 (2018).

* Published in the Government Gazette Vol. 136, Part 136a, dated 11" December B.E. 2562 (2019).
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2. Preliminary issue

The preliminary issue was whether or not the Constitutional Court had the competence
to accept this application for a ruling under section 82 paragraph four of the Constitution.

After deliberations, the Constitutional Court held as follows. Section 82 paragraph
four in conjunction with section 101(6) and section 98(3) of the Constitution provided that
the applicant had the competence to submit a matter to the Constitutional Court for a ruling
on termination of membership of a Member of the House of Representatives due to a
disqualification under section 101(6) and section 98(3) of the Constitution. The applicant
had already submitted an application to the Constitutional Court. The case was therefore
in accordance with section 82 paragraph one and paragraph four of the Constitution in
conjunction with section 7(5) of the Organic Act on Procedures of the Constitutional Court.
Thus, the Constitutional Court ordered the acceptance of this application for a ruling and that
the respondent cease performance of duties until a ruling of the Constitutional Court under
section 82 paragraph two of the Constitution as from 23" May B.E. 2562 (2019). Also, as
the Constitutional Court had already ordered the respondent to cease performance of duties,
there was no necessary cause to prescribe any other provisional measure or relief.

3. Summary of reply

The respondent submitted a reply to the allegations which stated three objections,
that the applicant did not have the competence to submit an application due to the
unlawfulness of the applicant’s inquiry and application to the Constitutional Court pursuant to
the Constitution and laws since the applicant had not yet completed the inquiry process,
that V-Luck Media Company Limited did not operate a newspaper and other mass media
business as operations had ceased after the closing down of magazine and termination
of employment of all employees as from 26" November B.E. 2561 (2018), and that the
respondent was not a shareholder in such company due to all shares having been transferred
since 8" January B.E. 2562 (2019).

4. Witness inquiry

The Constitutional Court considered the application, reply to allegations and
supporting documents and determined that 10 witnesses would be examined and that the
parties should submit closing statements.

5. The issue considered by the Constitutional Court

The Constitutional Court determined that the issue to be considered by the
Constitutional Court was whether or not the respondent’s membership of the House of
Representatives terminated under section 101(6) in conjunction with section 98(3) of the
Constitution, and when such termination came into effect.
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On the respondent’s first objection that the applicant’s inquiry process and
submission of application to the Constitutional Court was not consistent with the
Constitution and laws, the Constitutional Court found that the applicant had submitted
an application to the Constitutional Court in accordance with the rules and procedures
under section 82 paragraph one and paragraph four of the Constitution. The applicant’s
submission of application was therefore constitutional.

As for the second objection that V-Luck Media Company Limited did not operate
a newspaper or mass media business, the Constitutional Court found as follows. Facts
appeared from documents on record that V-Luck Media Company Limited, formerly
Solid Media (Thailand) Company Limited, had an object relating to the operation of a
newspaper business, including advertising business by way of all advertising media and
obtained revenues from advertising services. Furthermore, V-Luck Media Company
Limited was registered under section 11 of the Publisher’s Registration Act, B.E. 2550
(2007), but there was no evidence that V-Luck Media Company Limited had given notice
of cessation as a publisher, advertiser, editor or owner of business under section 18 prior to
6" February B.E. 2562 (2019). Despite the respondent’s claim that V-Luck Media Company
Limited had ceased operations as from 26" November B.E. 2561 (2018), such company
was capable of resuming businesses at any time as long as there was no registration of
company dissolution and no notification to remove registration as a publisher, advertiser,
editor, or business owner. Therefore, V-Luck Media Company Limited remained as a
company operating a mass media business on such date.

As for the respondent’s third objection that on the day of application to become a
candidate in the election of party list Members of the House of Representatives on
6™ February B.E. 2562 (2019), the respondent did not hold shares in V-Luck Media
Company Limited due to the transfer of those shares to Mrs. Somporn Jungroongruangkit,
the respondent’s mother, as of 8" January B.E. 2562 (2019), the Constitutional Court found
as follows. Every time there was a change in shareholders of V-Luck Media Company
Limited, a letter to submit a copy of the shareholders list (Form Bor Or Jor 5) would swiftly
be sent to the partnerships and companies registrar for Bangkok on all occasions. However,
as regards the share transfer on 8" January B.E. 2562 (2019), there did not appear to be
any submission of shareholders list (Form Bor Or Jor 5) showing changes, even though the
submission of shareholders list constituted a key piece of evidence should the respondent
wish to participate in politics. Such conduct was therefore irregular with prior practice.
Although the respondent explained reasons that all employees were terminated from
26™ November B.E. 2561 (2018), thus there was no accountant to monitor paperwork
pertaining to registration, such explanation was inconsistent with the testimony of
Miss Lawan Chankasem, a witness entrusted with the duty of proceedings relating to
the shareholders list copy (Form Bor Or Jor 5) that she was able to do so if ordered.
Furthermore, such actions could be entrusted to another person to act on his behalf and
could be completed without complexity. As for the respondent’s claim that Mrs. Somporn
Jungroongruangkit had paid for the shares to the respondent by a cheque dated 8" January
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B.E. 2562 (2019), which was deposited to an account on 16™ May B.E. 2562 (2019), with
an intervening period of 128 days after the cheque date, such a delay was a departure from
prior practice. Mrs. Rawiwan Jungroongruangkit, the respondent’s wife, was able to deposit
the cheque since 9" January B.E. 2562 (2019). The assertion that she was unable to deposit
the cheque as usual practice due to child care burdens and having to present the cheque in
statements given to the applicant was therefore untenable.

Moreover, on the transfer of shares by Mrs Somporn Jungroongruangkit in V-Luck
Media Company Limited on 14" January B.E. 2562 (2019), being shares with registration
numbers formerly belonging to the respondent, to Mr. Tawee Charungsathitpong, a nephew,
and subsequently on 21% March B.E. 2562 (2019), Mr. Tawee Charungsathitpong
transferred such shares back to Mrs. Somporn Jungroongruangkit, the Constitutional Court
found as follows. The transfer and return transfer of such shares without consideration,
claiming family relations, which contradicted and differed from the transfer of shares between
Mr. Somporn Jungroongruangkit and the respondent who were mother and son but with
consideration, even though Mrs. Somporn Jungroongruangkit testified that she wished
for Mr. Tawee Charungsathitpong to resolve problems or revive V-Luck Media Company
Limited, such transfer without consideration rendered it impossible to verify that an actual
transfer of shares had taken place. The only evidence relied upon were share transfer
instruments and shareholders register and share certificates which were all documents
that could subsequently be prepared by V-Luck Media Company Limited. Furthermore,
the transfer of shares by Mr. Tawee Charungsathitpong back to Mrs. Somporn
Jungroongruangkit occurred merely two months after receiving the shares, which was
inconsistent with the practice of investors generally who wished to review the company’s
business. Also, the transfer of shares to Mr. Tawee Charungsathitpong by Mrs. Somporn
Jungroongruangkit claiming an act of generosity to her nephew was inconsistent with the
return of shares without benefit as consideration. In addition, upon taking into account the
additional investments compared to Mrs. Somporn Jungroongruangkit’s financial standing,
such sum was deemed as trivial and inconsistent with the outstanding debts claimed, and
the insignificant sum could have been processed by an attorney or business expert. Also,
the care of business could have been entrusted to a person without a transfer of shares.
Shareholding did not render control of the company. The respondent’s claim of share
transfer on 8" January B.E. 2562 (2019), relying on a witness involved in the share
transfer instrument, being the same person close to the respondent, along with documents of
transfer of shares in V-Luck Media Company Limited, namely copy of share transfer
certificate issued by an attorney, share transfer instrument, cheque as payment for shares,
company shareholders register, cheque stubs and share certificate stubs were all documents
prepared by V-Luck Media Company Limited and kept at V-Luck Media Company Limited.
Those claims were only made to support the evidence in the shareholders register (Form
Bor Or Jor 5) filed by V-Luck Media Company Limited with the Bangkok partnerships and
companies registrar on 21 March B.E. 2562 (2019). As for the respondent’s assertion that
he travelled back from a rally speech in Buriram Province on 8" January B.E. 2562 (2019) to
the respondent’s residence to execute the transfer of shares, the Constitutional Court found
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that even though it could be found that the respondent had actually returned, this did not
infer that there was a transfer of shares on that day.

Therefore, due to a number of suspicious circumstances in this case, it was found
that the respondent was a shareholder of V-Luck Media Company Limited, which
operated a mass media business on 6™ February B.E. 2562 (2019), being the day of Future
Forward Party’s submission of a list of candidates in the election of party list Members of the
House of Representatives to the applicant. Because of this, the respondent was disqualified
from exercising the right to apply candidacy in an election of Members of the House of
Representatives pursuant to section 98(3). Hence, the respondent’s membership of the
House of Representatives terminated under section 101(6) in conjunction with section 98(3)
of the Constitution as from the date of Constitutional Court order for the respondent to
cease performance of duties under section 82 paragraph two of the Constitution.

6. Ruling of the Constitutional Court

The Constitutional Court held that the respondent’s membership of the House
of Representatives terminated under section 101(6) in conjunction with section 98(3) of
the Constitution as from the day of the Constitutional Court order for the respondent to
cease performance of duties under section 82 paragraph two of the Constitution, i.e.
23" May B.E. 2562 (2019), and the day of Constitutional Court reading of ruling to
the parties was deemed as the day of vacancy of the office of Member of the House of
Representatives under section 105 paragraph one (2) of the Constitution in conjunction
with section 76 paragraph one of the Organic Act on Procedures of the Constitutional Court
B.E. 2561 (2019), which provided that a ruling of the court became effective on the day of
reading, i.e. 20" November B.E. 2562 (2019).
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Summary of Constitutional Court Ruling

No. 15/2562 (2019)
Dated 25® December B.E. 2562 (2019)"

Re:  Whether or not section 67 paragraph two of the Public Procurements Act, B.E. 2560

(2017) was contrary to or inconsistent with section 41(3) of the Constitution.

1. Summary of background and facts

The Khon Kaen Administrative Court referred an opinion in Black Case No. 104/2561
to the Constitutional Court for a ruling under section 212 of the Constitution. The facts
under the written referral of the Khon Kaen Admininstrative Court’s opinion and supporting
documents could be summarized as follows.

Kosum Kor Sang Limited Partnership, plaintiff, filed an action against Sri Kosum
Mitrapab No. 209 School, as first defendant, and Mahasarakam Primary Education Area
Office 3, as second defendant, in the Khon Kaen Administrative Court, stating that the
plaintiff tendered a bid and won a price bid for construction works by way of e-bidding. The
first defendant sent a letter to the plaintiff inviting the latter to sign a contract and produce a
contract bond on the day of contract execution. Thereafter, the first defendant gave notice of
cancellation of the notification of bid winner and cancelled the invitation for contract signing
due to the plaintiff submitting details and quantities which were not in accordance with
form of items in the construction works bid documents. Such differences were deemed
as creating an advantage or disadvantage for other bidders and caused injury to the first
defendant. The plaintiff objected that both defendants were able to disqualify the plaintiff from
the stage of screening qualifications and bid documents which stated quantities inconsistent
with the system values, regardless of the plaintiff being the lowest bidder. As a consequence,
the plaintiff suffered injury. It was requested that the Khon Kaen Administrative Court give
judgment or order both defendants to pay damages with interest as from the day plaint filing
till satisfaction of payment.

The KhonKaen Administrative Court found thatthis wasa case where a plaintiff, ajuristic
person, exercised the right to file a plaint against both defendants, state agencies, for
liabilities arising from the performance of non-performance of an official, employee or
worker of a state agency under section 41(3) of the Constitution. Even though section 67
paragraph two of the Public Procurements Act, B.E. 2560 (2017) provided that the
cancellation of a procurement under paragraph one was a privilege of a state agency, and
that a bidder in the cancelled procurement could not claim any damages from a state agency,
there was no organ which could rule that both defendant state agencies could be liable to

* Published in the Government Gazette Vol. 136, Part 136a, dated 11" December B.E. 2562 (2019).
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losses suffered by the plaintiff. Thus, section 67 paragraph two of the Public Procurements
Act, B.E. 2560 (2017) was contrary to or inconsistent with section 41(3) of the Constitution
and there had not yet been a ruling of the Constitutional Court in relation to such provision.
The opinion was therefore referred to the Constitutional Court for a ruling under section 212
paragraph one of the Constitution.

2. Preliminary issue

The preliminary issue was whether or not the Constitutional Court had the
competence to accept this written referral of opinion for consideration under section 212
paragraph one of the Constitution.

After deliberations, the Constitutional Court found as follows. This was a case where
the Khon Kaen Administrative Courtreferred an opinion to the Constitutional Court foraruling
under section 212 paragraph one of the Constitution that section 67 paragraph two of the
Public Procurements Act, B.E. 2560 (2017) was contrary to or inconsistent with section 41(3)
of the Constitution. The Khon Kaen Administrative Court was going to apply such provision
of law to a case and there had not yet been a ruing of the Constitutional Court in relation to
such provision. The case was therefore in accordance with section 212 paragraph one of the
Constitution in conjunction with section 41 paragraph three and section 50 of the Organic
Act on Procedures of the Constitutional Court. The Constitutional Court thus ordered the
acceptance of this matter for consideration.

3. The issue considered by the Constitutional Court

The issue considered by the Constitutional Court was whether or not section 67
paragraphtwo ofthe Public Procurements Act, B.E. 2560 (2017) was contrary to or inconsistent
with section 41(3) of the Constitution.

After deliberations, the Constitutional Court found as follows. Section 41(3) of the
Constitution provided that a person or community had the right to file an action against a
state agency for a liability arising from an action or non-action of an official, employee
or worker of a state agency. Section 67 paragraph one of the Public Procurements Act,
B.E. 2560 (2017) provided that prior to signing a contract, a state agency may cancel a
procurement already processed in the following events: (1) the state agency did not receive
a budgetary appropriation for the procurement or the budgetary appropriation was
insufficient to proceed with the procurement, (2) there was an act which had the characters
of a bid winner or selected bidder had a common interest or had an interest in other bidders
or obstructed a fair competition, or colluded with other bidders or an official in the bid
tender, or other circumstances indicating dishonesty in the bidding, as provided by rules of the
Minister, (3) proceeding with the procurement could cause injury to the state agency or
affect public interest, and (4) other cases similar to (1), (2) or (3), as provided by Ministerial
Regulation. Paragraph two provided that the cancellation of a procurement under paragraph one
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was a privilege of the state agency. A bidder in a cancelled procurement could not claim any
damages from the state agency. Such provision did not imply that a state agency could
cancel a procurement in any event. It implied that a procurement could be cancelled prior
to contract signing and that a state agency could only act in accordance with the conditions
and scope specifically provided under section 67 paragraph one (1), (2), (3) or (4). If the
exercise of discretion of a state agency was not in accordance with section 67 paragraph
one, being an unlawful exercise of power, the bidder had the right to request a competent
court to review the lawfulness of such actions. Therefore, section 67 paragraph two of the
Public Procurements Act, B.E. 2560 (2017) was a provision which protected state and public
interests which would result in efficient and value for money public spending despite certain
impact on the right to claim for damages of business operators. Nonetheless, after balancing
the interests of the state and public interests to be enjoyed by the people from public
services, such impact was within acceptable parameters and did not disproportionately
create a burden or restrict rights and liberties of a person. The provision also applied
generally and did not specifically target any particular case or person and therefore complied
with the principle of proportionality under section 26 of the Constitution and was neither
contrary to nor inconsistent with section 41(3) of the Constitution.

4. Ruling of the Constitutional Court

The Constitutional Court held that section 67 paragraph two of the Public Procurements
Act, B.E. 2560 (2017) was neither contrary to nor inconsistent with section 41(3) of the
Constitution.
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THE CONSTITUTIONAL COURT OF THE KINGDOM OF THAILAND
The Government Complex Commemorating
His Majesty the King’s 80th Birthday Anniversary
120 Chaengwattana Road, Thung Song Hong Sub-District
Lak Si District, Bangkok 10210 THAILAND
Tel. 66 2141 7777 www.constitutionalcourt.or.th
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