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Appreciation

On the occasion of the 20™ Anniversary of the Constitutional
Court of Thailand, the Constitutional Court and the Office of the
Constitutional Court held the Academic Conference on the topic
“The Constitutional Court: Protector of the Rule of Law” on April
9"-10", 2018 at the Peninsula Hotel, Bangkok, Thailand. The Office
of the Constitutional Court compiled all the articles and photos
from this event for this publication.

The contents of this publication are comprised of various
academic articles, a report on the special keynote, and a report of
the panel discussion by the three participating presidents. This special
speech on “the Constitutional Court of Kingdom of Thailand under
the Rule of Law” described the fundamental principle of the rule of
law for the Thai legal system as well as the roles of the Constitutional
Court in implementing the rule of law, which was presented by
Mr. Nurak Marpraneet, the President of the Constitutional Court of the
Kingdom of Thailand. Additionally, the special keynote was addressed
by Professor Dr. Wissanu Krea-ngam, Deputy Prime Minister on “The
Constitutional Court: Protector of the Rule of Law.” This keynote
provided a concrete background of the rule of law in relation to the
Thai and international contexts, and then, explained the roles of
the Constitutional Courts as the guardian of the rule of law through
the Court’s rulings.

In addition, the academic article by Mr. Lee Jin-Sung, President
of the Constitutional Court of the Republic of Korea, on “The Rule
of Law in Korea: A Journey towards Justice and Humanity” helped

readers understand the political transition and the rule of law in the
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Republic of Korea. The academic article of the President of the
Constitutional Court of the Republic of Turkey, Professor Dr. Zuhtu
Arslan, on “The Turkish Constitutional Court as Protector of the
Rule of Law and Human Rights”, explained the role played by the
Constitutional Court with cooperation of other judicial organizations,
both at the level of Turkey and the European Union, in the protection
of human rights. The academic article of the Chief Justice of the
Constitutional Court of the Republic of Indonesia, Dr. Anwar Usman, on
“Constitution Justice System: Doctrine and Practice in Indonesia”,
introduced the Pancasila, which is part of the rule of law in Indonesia
and is considered a national spirit. The report on the panel discussion
from the three presidents enlightened the readers on the facts and
different circumstances occurring in each country.

In conclusion, the compilation of these academic articles is
considered to be a valuable reference on this special conference
and is recognized as a historical source. It is also deemed as an
intellectual publication concerning the constitutional law and the
Constitutional Court. It therefore expected that this publication
will be of great interest to persons involved in the Constitutional
Court’s works as well as those who are interested in the constitutional

law and the comparative studies on the Constitutional Court.

N MWW

H.E. Mr. Nurak Marpraneet
President of the Constitutional Court
of the Kingdom of Thailand
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The Constitutional Court of Thailand was established under
the Constitution of the Kingdom of Thailand B.E. 2540 (A.D. 1997).
On April 11", 1998, His Majesty the Late King Bhumibol Adulyadej
the Great, royally appointed the President of the Constitutional
Court and the first composition of justices of the Constitutional Court.
It is for this reason that the Constitutional Court is officially established,
and the commemoration of its Anniversary takes place on April
11" annually.

After all this time, the Constitutional Court has maintained
its role as an institution exercising judicial power to reviewing the
constitutionality, namely the constitutionality review of the provision
of law, the constitutionality of qualifications or the prohibitions of the
holders of political positions, adjudicating on a question pertaining
to duties and powers of the Parliament, the Council of Ministers or
Independent Organs and other functions as provided by law and
the Constitution.

In 2018, the Constitutional Court has been in operation for
20 years or equivalent to two decades. To mark this special occasion,
the Constitutional Court and the Office of the Constitutional Court
organized an academic conference on “The Constitutional Court:
Protector of the Rule of Law”, held on April 9" and 10", 2018 at the

Peninsula Hotel, Bangkok.
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His Majesty King Maha Vajiralongkorn Phra Vajiraklaochaoyuhua
requested H.E. Mr. Atthaniti Disatha-Amnarj, Privy Councilor, to be
his royal representative at the opening ceremony of the academic
conference on “The Constitutional Court: Protector of the Rule of Law”
on April 9, 2018. Your royal subject is most grateful for Your Majesty’s
boundless and gracious kindness.

At this conference, Mr.Nurak Marpraneet, President of the
Constitutional Court of Thailand, delivered an honorable speech on
“the Constitutional Court of Thailand under the rule of law”, alongside
the three presidents of the participating Constitutional Courts:
Mr.Lee Jin-sung, President of the Constitutional Court of the Republic
of Korea, Prof. Dr.ZUhtU Arslan, President of the Constitutional Court
of the Republic of Turkey, and Dr. Anwar Usman, Chief Justice of the
Constitutional Court of the Republic of Indonesia. During the speeches,
they shared their experiences on the protection of the rule of law
in their respective countries for the purpose of educational and
continuing academic development. In addition, the conference
was honored by Professor Dr. Wissanu Krea-ngam, a Deputy Prime
Minister and a well-known Thai constitutional jurist, for delivering
his keynote address on “The Constitutional Court: The Protector of
the Rule of Law.

To help achieve the academic objectives and a historical
memorandum, the Office of the Constitutional Court compiled these
academic articles written by the presidents of the three participating

Constitutional Courts, a report of panel discussions including photos,
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keynote address of Professor Dr. Wissanu Krea-ngam and all related
documents from the academic conference and published as a book
of remembrance of the occasion of the 20" anniversary of the
Constitutional Court of Thailand.

The Office of the Constitutional Court and the editors-in-chief

sincerely hope that this work will be of benefit to the academic

Vs

Dr. Chaowana Traimas

community.

Secretary-General, Office of the Constitutional Court



Photos of the ceremony president and explanation

His Majesty King Maha Vajiralongkorn Phra Vajiraklaochaoyuhua graciously

appointed H.E. Mr.Atthaniti Disatha-Amnarj, Privy Councilor to be his royal

representative to open the academic conference on “The Constitutional Court:
Protector of the Rule of Law” on the occasion of the 20" Anniversary of the

Constitutional Court of Thailand at the Peninsula Hotel, Bangkok, Thailand,
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Background of the Constitutional Court

and the Objectives of the Academic Conference

The Constitutional Court was inaugurated under the Constitution
of the Kingdom of Thailand B.E. 2540 (A.D.1997) as an organization
with the power and duty to adjudicate constitutional cases. It was
developedfromthe “Constitutional Council”, inscribedin the permanent
Constitution since B.E. 2489 (A.D. 1946), and subsequently recognized
as “the Court”, exercising judicial power. It is thus said that the
Constitutional Court is a judicial body being similar to the Courts
of Justice, Military Courts and Administrative Courts which were
established under the same Constitution.

Under the Constitution of 1997, the Constitutional Court
consisted of the president and 14 judges, for a total of 15 judges
appointed by the King upon the advice of the Senate. Five judges
were judges of the Supreme Court of Justice, who held a position not
inferior to that of a judge of the Supreme Court of Justice and had
been elected by secret ballot at a general meeting of the Supreme
Court of Justice. Two judges were judges of the Supreme Administrative
Court elected by secret ballot at a general meeting of the Supreme
Administrative Court. Five judges were qualified persons in the field
of legal discipline chosen by a selective committee with the approval
of the Senate. Three judges were qualified persons in the field of
political science selected according to the same procedure. All the
judges appointed to the Constitutional Court shall meet and elect

one of them to be the presidency of the Constitutional Court.
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The first President of the Constitutional Court and its members
received royal appointments on April 11", 1998.

At the initial stage of its establishment, the Constitutional Court
had thirteen judges. The two judges of the Supreme Administrative
Court had not been appointed by general meeting of the Supreme
Administrative Court. Until 2000, by merciful royal of His Majesty
the King, the two judges of the Supreme Administrative Court were
appointed to the Constitutional Court. As such, the Constitutional
Court was comprised of fifteen members.

The Constitutional Court is a judicial body so that, before
taking office, the judges of the Constitutional Court shall make a
solemn declaration to the King as prescribed by the Constitution,
in accordance with the constitutional provisions laid down by the
Constitutional Convention of Thailand in line with the democratic
regime of government with the King as Head of State which assumes
that all the judges shall act in the name of the King. The first set of
judges of the Constitutional Court made a solemn declaration to King
Bhumibol Adulyadej the Great on May 6", 1998. The Constitutional
Court of Thailand thus officially began to exercise its functions in
accordance with the Constitution, laws and the constitutional
convention of Thailand.

Previously, the Constitutional Court was located in the Chao
Phraya Building (a rental office) at No. 49/1, Phra Athit Road, Khwaeng
Chanasongkram, Phra Nakhorn District, Bangkok. Then, the Mansion
of Chao Phraya Rattanathibet was renovated into the permanent
courthouse at No. 326, Chakphet Road, Khwaeng Wangburapha -
phirom, Phra Nakhon District, Bangkok. On November 17", 2000,
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the King Bhumibol Adulyadej the Great graciously offered to
His Majesty King Maha Vajiralongkorn Phra Vajiraklaochaoyuhua
while he was the Crown Prince. His Royal Highness Maha Vajiralongkorn
presided over the opening ceremony of Chao Phraya Rattanathibet
Courthouse, giving royal grace to the Constitutional Court’s judges,
officers, employees, and other related to the Constitutional Court.

The Constitutional Court under the Constitution of the Kingdom
of Thailand B.E. 2550 (A.D. 1997) performed its tasks until it was
dissolved on September 19", 2006 because the Council for Democratic
Reform, a military junta seized the power. The result of the coup
d’etat led to an order to repeal the 1997 Constitution, and then,
the Constitutional Court was terminated. Subsequently, since the
introduction of the Constitution of the Kingdom of Thailand (Interim
Edition) B.E. 2549 (A.D. 2006), section 35 of this interim Constitution
provided for the establishment of “a Constitutional Tribunal” to carry
on the same duties as the Constitutional Court. The Constitutional
Tribunal had nine members: the president of the Supreme Court of
Justice as president, the president of the Supreme Administrative
Court as vice-president, the five judges of the Supreme Court of Justice
selected by a general meeting of the Supreme Court of Justice
through secret ballot, the two judges of the Supreme Administrative
Court selected by a general meeting of the Supreme Administrative
Court through secret ballot, to resume the tasks of the Constitutional
Tribunal under the interim Constitution.

When the Constitution of the Kingdom of Thailand B.E. 2550
(A.D. 2007) was drafted and adopted as a permanent Constitution,

this Constitution reestablished the idea of the Constitutional Court.
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However, the composition of the Court has been reduced; comprising
of the president and eight other judges for a total of nine judges
royally appointed by the King on the advice of the Senate. Three
judges from the Supreme Court of Justice holding a position not
inferior than judges of the Supreme Court of Justice were elected at
a general meeting of the Supreme Court of Justice by secret ballot.
Two judges from the Supreme Administrative Court were elected at
a general meeting of the Supreme Administrative Court by secret
ballot. Two judges were qualified persons in the field of legal discipline
having genuine knowledge and expertise in this field chosen by a
selective committee with the approval of the Senate. Two judges were
qualified persons in political science, public administration, other
social sciences related to the administration of state affairs, and were
selected by the same procedure.

On May 22" 2014, even if another coup attempted by the
National Council for Peace and Order was successful, this military
coup did not order for the dissolution of the Constitutional Court.
In compliance with the Constitution of the Kingdom of Thailand
(Interim Edition) B.E. 2549 (A.D. 2006) and other related laws, the
Constitutional Court which was established under the Constitution of
the Kingdom of Thailand B.E. 2550 (A.D. 2007) remained active. When
the Constitution of the Kingdom of Thailand B.E. 2560 (A.D. 2017)
was officially adopted, the judges of the Constitutional Court shall
assume their positions, as stipulated in the Transitional Provisions,
section 273 of the Constitution of the Kingdom of Thailand B.E. 2560
(A.D. 2017) and section 79 of the Organic Act on Procedures of the
Constitutional Court B.E. 2561 (2018) until new judges is appointed
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to replace them under section 8, paragraphs one (1) (2) and (5) of the
Organic Act on Procedures of the Constitutional Court B.E. 2561
(2018), from the selection process conducted after the call for the
first sitting of the Parliament after general election in accordance
with the 2017 Constitution.

Beside its undertakings to deliver all the tasks assigned, in the
light of the intention of the Constitution, for example, the examination
of the constitutionality of laws and bills, ruling on disputes pertaining
to duties and powers of the House of Representatives, the Senate, the
National Assembly, the Council of Ministers, or independent organs,
ruling on the selection of memberships or qualifications of members
of the National Assembly, Ministers and many other duties as provided
by the Constitution. Furthermore, the Constitutional Court of the
Kingdom of Thailand has strengthened academic collaborations with
various Constitutional Courts in different countries by signing the
memorandum of understanding on cooperation between the
Constitutional Court of the Kingdom of Thailand and the Constitutional
Court of the Republic of Korea in 2013. Both courts were developed
in the framework of bilateral academic relations, from which the
Thai Constitutional Court has supported the Korean Constitutional
Court to establish the Office of the Permanent Secretariat of the
Association of Asian Constitutional Courts and Equivalent Institutions
(AACQ) in research and development in Seoul, Republic of Korea.

Subsequently in 2014, the Constitutional Court of Thailand
and the Constitutional Court of the Republic of Turkey signed the
memorandum of understanding. Due to the cordial relations of the

two institutions, the Thai Constitutional Court gave a vote of confidence
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to the Turkish Constitutional Court for the establishment of the
Center for Human Resource Training under the AACC. In the same year,
the Constitutional Court of Thailand signed a memorandum of
understanding with the Constitutional Court of the Republic of
Indonesia to develop an academic partnership between them.
As a member of the AACC, the Thai Constitutional Court has supported
the Indonesian Constitutional Court to set up the Permanent Secretariat
on Planning and Cooperation of AACC. Apart from the three
Constitutional Courts mentioned above, the Thai Constitutional Court
recognizes the importance of expanding cooperation at the
international level. The Thai Constitutional Court has therefore passed
memorandums of understanding with other Constitutional Courts,
such as the Constitutional Court of Austria, the Constitutional Court
of Chile and the Constitutional Court of Argentina.

It could be seen that in the year 2018, the Constitutional Court
has been operated for 20 years or two decades. To celebrate this
occasion, the Constitutional Court and the Office of the Constitutional
Court organized an academic conference on the topic “The Constitutional
Court: Protector of the Rule of Law” held on April 9" and 10", 2018
at the Peninsula Hotel, Bangkok. This conference was honored by
the three Presidents from participating Constitutional Courts:
Mr.Lee Jin-sung, President of the Korean Constitutional Court,
Dr.Zuhtd Arslan, President of the Turkish Constitutional Court, and
Dr.Anwar Usman, President of the Indonesian Constitutional Court,
for having discussed this subject and sharing their reflections and
experiences for the benefit of further studies and development.

Additionally, we were honored by Prof. Dr.Wissanu Krea-ngam, Deputy
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Prime Minister, for giving his keynote address on “The Constitutional
Court: Protector of the Rule of Law.”

In this regard, His Majesty the King graciously appointed
H.E. Mr.Atthaniti Disatha-Amnarj, Privy Councilor to be his royal
representative at the opening ceremony of this academic conference
on April 9", 2018. Your loyal subject is very grateful for Your Majesty’s

boundless and gracious kindness.
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Special Lecture
The Constitutional Court of Thailand under the Rule of Law
By
H.E. Mr.Nurak Marpraneet
President of the Constitutional Court of the Kingdom of Thailand
at
An Academic Conference on the 20™ Anniversary
The Constitutional Court of Thailand
April 9™, 2018 at the Peninsula Hotel, Bangkok, Thailand

Today’s special lecture is on the subject of the Constitutional
Court of Thailand under the rule of law. First of all, | would like to
provide some background information on the Constitutional Court.
Thailand was originally governed under an absolute monarchy.
Then, the 1932 Siamese revolution transformed the regime from
an absolute monarchy into a constitutional monarchy. In the past,
under the absolute monarchy, the King was the head of state,
the executive and the administrator of state affairs.

Under the constitutional monarchy, the King adheres to the
philosophy of Buddhism as the means of ruling the country.
Constitutional monarchies are common in countries with a monarchy.
It is a type of regime that respects and trusts in the person. During
that time, there was a thought about an ideal administrator of the
country; so, the rule of law was created. The idea of the rule of law
has been established since the Greek era by Plato. He first proposed
that the best administrator of country would be by a “Philosopher

King”, a sovereign leader, who is very intelligent, just and moral.
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However, it is too idealistic to find the Philosopher King because it
all depends on the person who would be appointed.

It was Plato who proposed a change, and viewed that the law
was the most significance in ruling the nation, and must be adhered to.
So, if the society can establish a good legal system in which people
can obey and follow, it can result in a good governance principle.
This principle is called the rule of law and many jurists agree with this.
However, in my opinion, the rule of law has two principles. The first
principle is the law of fairness and the second principle is the person
who enforces the law shall be fair.

In some theories, the judge is said to be the main organ to
enforce or to interpret the law. However, in my view, all those who
are involved in the judicial process are law enforcers. Whether they
are police officers, prosecutors, the courts, or even general officers,
who enforce the laws upon the people must be a good person so
that the rule of law can be conducted successfully and continuously.
To capture this concept in a wider sense, the people who are supposed
to obey and follow the laws must strictly adhere to the laws; they
can’t distort or misbehave or support those law enforcers to abuse
the laws.

Every country, including Thailand, has good laws, but the
problem lies with the person who is responsible for enforcing those
laws. This problem has recently occurred in Thailand and also exists
in many countries. When the law is applied by a good person, the
rule of law can be carried out successfully. On the contrary, If the
law is enforced unfairly, by not so good people, the rule of law will

not be able to achieve its purposes. The problems of the world lie
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within person. The principle of law is not a good principle when the
law is not enforced by decent people. This results in the failing of
the rule of law.

The rule of law has long been enshrined in Thailand for so
long since having the King adhere to the Buddhist principle on the
“Ten Royal Virtues of the King” until there was a significant change
as a result of the shifting of the country’s ruler during the 1932
revolution. The Constitution, therefore, was formed although it did
not have a guardian. As such, in the beginning the Supreme Court
passed some of its controversial rulings, such as on war crimes. As a
result, the House of Representatives or the person who drafted the
Constitution recognized the importance of having a judge of the
Constitutional Court decide on constitutional issues, instead of the
Supreme Court or the Courts of Justice. Nevertheless, it was somewhat
unacceptable at first because the judge who was appointed by the
Parliament under the previous constitution did not have the judicial
powers to decide on matters of the constitution.

One of the most important changes was that the Constitution
of the Kingdom of Thailand 1997 provided for the establishment of
the Constitutional Court and the Administrative Court to be separate
entities from the Courts of Justice. The Constitutional Court was
entrusted with a vital task that is mainly to review the constitutional
validity of bills passed by the Legislative Assembly and examine any
contradiction between the Constitution and laws. The Constitutional
Court was the judicial body overseeing the Legislative Assembly as
well as monitoring the Executive Branch on its conformity with the
Constitution. Hence, it is the beginning of having the Constitutional

Court.
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The important point of the 2007 Constitution is that the
Constitution was framed to grant more power to the Constitutional
Court. Moreover, the principle of the rule of law was explicit in section
3 of this Constitution. It could be also said that this was a crucial
step, as the rule of law had never before stipulated in a written form
in any of the previous constitutions. Although the legal enforcement
of this principle was not obvious, section 3 paragraph two stated
that “the National Assembly, the Cabinet, the Courts including the
organisations under the Constitution and State agencies must
perform their duties in accordance with the rule of law.” This provision
marked the adoption of the rule of law in the written form for the
first time and it requires Constitutional enforcement. It, then, showed
the intention of the Constitution Drafting Commission that the rule
of law is not just a concept or a theory. The rule of law is real and
shall be respected and abided by all state agencies. The rule of law
has been valued as part of the constitution, coupled with practical
enforcement, as showed in Section 3 paragraph two of the current
2017 Constitution that “the National Assembly, the Council of Ministers,
Courts, Independent Organs and State agencies shall perform duties
in accordance with the Constitution, laws and the rule of law for
the national interest and for the happiness of the public at large.”
The said Constitution, apart from assuring that the rule of law exists
and is enforced, also upholds the interest of the nation and peace
of the citizens.

Furthermore, the rule of law is the fundamental principle of
the law-making process. Section 26 paragraph one states that “The

enactment of a law resulting in the restriction of rights or liberties of
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a person shall be in accordance with the conditions provided by the
Constitution. In the case where the Constitution does not provide
the conditions thereon, such law shall not be contrary to the rule of
law, shall not unreasonably impose burden on or restrict the rights
or liberties of a person and shall not affect the human dignity of a
person, and the justification and necessity for the restriction of the
rights or liberties shall also be specified.” Section 26 paragraph two
provides that “The law under paragraph one shall be of a general
application, and shall not be intended to apply to any particular
case or person.” As such, the principle of the rule of law is enshrined
in two sections of the current Constitution, as shown in Section 3
and Section 26.

Since the Thai Constitutional Court exercises jurisdiction over
constitutional issues, the Constitutional Court is bound by the
Constitution in which the principle of the rule of law shall be applied
to the cases. The roles of the Constitutional Court can be formed
into the two following aspects: promoting and protecting rights and
liberties of the people; and preserving political orders as prescribed
in the Constitution. The Constitutional Court thus adopts and applies
the principle of the rule of law in adjudicating the various constitutional
cases.

Our government is the government under the rule of law.
The power of the state derives from the law. Without the law,
the power of the state cannot be exercised. The law is therefore an
important tool for governing the country and its application must
go hand in hand with the rule of law. The Constitutional Court has

repeatedly ruled on questions whether or not the provisions of the
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law are in compliance with the constitutionality and conformity with
the rule of law.

The Constitutional Court rules that even if the restriction of the
fundamental rights of individuals can be done so in accordance
with the provisions of the law, the state measures, when following
those provisions, must be in proportion to the rights and liberties
of the people. In other words, to help achieve the public interest or
the benefit of the state, the government shall regulate the laws or
exercise its power in a way that it has the least effect on the rights
and liberties of the people, as appeared in several rulings of the
Constitutional Court. For instance, the Constitutional Court’s ruling
No. 11/2549 (2006) on whether Section 46/1 of the Highway Bill (No. ...)
B.E. .... prohibiting any person to assemble in the highway area is
overly limiting the freedom of the people to gather in a peaceful way,
as well as is affecting the main purpose of the said freedom or not.
The Court found that the bill was in contrary to the Constitution.
This bill aimed at prohibiting any public assembly in the highway zone,
whereby applications for permission shall be granted as an exception.
When the Court considered the meaning of the term “highway” in the
Highway Bill, it found that the term was much broader and not
restricted to the road or the area provided for the public transportation’s
purposed. It is a provision that requires government officials to have
discretion for granting permission to assembly in the highway area.
In addition, there were other laws that had been designed to specifically
control public gathering. As a result, the Highway bill therefore
unnecessarily restricted the liberty to assembly without weapons
and affected the essential substance of the fundamental liberty of

the people.
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In some cases, the Constitutional Court ruled that the provision
of law is subject to be in compliance with the Constitution. It should be
noted that relevant organizations or agencies shall observe the principle
of the rule of law. A case in point for consideration is that of
the Constitution Court Ruling No. 42-43/2554 (2011) on whether or not
section 28, section 29 and section 30 of the Electricity Generating
Authority of Thailand B.E. 2511 (1968) were contrary to or inconsistent
with the Constitution. The Court ruled that such provisions of laws,
providing an authority to the Electricity Generating Authority of
Thailand (EGAT) to place poles or to install an electricity transmission
lines on the private land, were not contrary to or inconsistent with
the Constitution. Nonetheless, the Court pointed out that EGAT’s
policies applied to the state’s enforcement of laws should be fair
to the public. EGAT should use new technologies to increase the
height of high-voltage poles so that the land owners were able to
reasonably enjoy the utilization of land below where the poles were
installed. It also could help reduced any risk that might cause harm
to the health, sanitation and quality of life of those who live in an
area nearby the high-voltage poles. As such, the Constitutional Court
held that the EGAT was entitled to enter the private land for placing
the poles and installing the equipment but the recommendations
for minimizing any risk and to protect the land owner’s rights and
liberties should be made.

In addition, it is in the case of the Constitutional Court’s ruling
by referring to the rule of law in order to protect the property rights
of the people. For example, according to the Constitutional Court
Ruling No. 13/2556 (2013), the Court ruled that Section 30 of the
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Provincial Waterworks Authorities Act, B.E. 2522 (1979) contradicted
the Constitution even though Section 30 of the said Act, supported
that the Provincial Waterworks Authorities shall not pay compensation
for the use of land and removal of anything that is constructed on the
land, or for chopping trees down to the owner or possessor of the land
in the event of laying a water pipeline with less than eighty centimeters
diameters. However, those acts violated the rights or affected the
property rights of the people more than necessary, which is against
the rule of law. Therefore, when the government crosses the line
and deprives the right of the people’s properties, the government
needs to be responsible for a fair compensation.

One of the most notable rulings of the Constitutional Court
is the provision relating to the presumption of innocence. A law
provided that a person responsible for the operations of the juristic
person shall be jointly liable with the juristic person offender, unless
there was a proof of non-involvement with the commission of the
offence. The presumption by law which resulted in a defendant’s
quilt and criminal liability without any proof of an action or intent of
the defendant was contrary to or inconsistent with the Constitution.
Moreover, the provision was also inconsistent with the rule of law
whereby the charging with a penal offence has the right to be
presumed innocent until proven guilty. The legal precedent has been
set in several cases, such as ruling no. 12/2555 (2012), no. 5/2556
(2013), no. 10/2556 (2013) and so forth. Previously, there were many
laws relating to provisions of the presumption of innocence, namely
the Direct Sales and Direct Marketing Act B.E. 2545 (2002), the Copyright
Act B.E. 2537 (1994) and the Telecommunications Business Operation
Act, B.E. 2544 (2001), respectively.
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As a result of aforementioned Constitutional Court rulings, there
are several laws that appear to have similar effects. The National
Legislative Assembly, then enacted the Act amending the provisions
of the law on criminal liability of the representative of a juristic person,
B.E. 2560 (2017) to correct the presumption of the criminal liability of
the representative in various acts whose result of the Constitutional
Court’s ruling is contrary to the Constitution. There are nearly 100
Acts with a similar provision that needed revision. The Constitutional
Court also then established the principle that the presumption of
one’s guilt without proof is deemed unconstitutional.

Another case on the rights of defendants or the accused in
criminal cases is that of the Constitutional Court Ruling No. 4/2556
(2013). Section 41 of the Act on a Mutual Assistance in Criminal
Matters B.E. 2535 (1992) provided that all evidence obtained under
this Act shall be deemed as evidence admissible by the law. This
provision compelled the defendant to be bound by evidence or
document obtained from the plaintiff’s examination in a foreign court.
The defendant did not have the opportunity to inspect or acknowledge,
or sufficiently prepare to defend against such evidence. Section 41
of this Act was found to be restricting the rights and liberties of a
person, thereby affecting the essential substances of the right in the
judicial process that was contrary to the rule of law and was, therefore,
inconsistent with the Constitution. In other words, if it relates to the
mutual assistance in criminal matters, the witness examination can be
conducted in a foreign country. However, the defendant may choose
to attend, at the defendant’s own expenses. The witness examination

can also be investigated without the defendant’s presence. Also,
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the provision states that the witness examination can be used as
evidence in punishing the defendant.

In one such case, a witness was sentenced to life by the Court
of Justice’s ruling, but then he escaped into a foreign country.
Coincidently, this witness had to testify in a case brought by a
prosecutor. The prosecutor thus sought a witness examination to be
conducted in another country under Section 41 of the Act on a
Mutual Assistance in Criminal Matters. The defendant made a request
to the Constitutional Court that such witness examination, in according
to Section 41, conducted in another country and without the presence
of the defendant was inconsistent with the rule of law and contrary
to the Constitution. The Constitutional Court also referred to Article
14.3 of the International Covenant on Civil and Political Rights
(ICCPR), pertaining to the right to be tried in the defendant’s presence,
the right to defend oneself in person or through legal assistance, the
right to examine witnesses against oneself, the right to obtain and
examine witnesses on one’s behalf under the same conditions as
that on witnesses against the defendant. All those aforementioned
are used to provide reasons supporting a conclusion on the said Act
was contrary to or inconsistent with the Constitution.

These Constitutional Court rulings showed that the rule of law
is not only an essential principle adopted by the Constitution, it also
can be concretely enforced through the provision of the law. Its
application or enactment shall be consistent with the rule of law;
otherwise, that provision is contrary to the Constitution.

As mentioned above, in the case where a law has already

been adopted and if there is a submission of application to the
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Constitutional Court for a ruling, the Court shall consider whether a
provision of law is contrary to or inconsistent with the Constitution,
whether the restriction of the rights and liberties of a person exceeds
the extent of necessity, or whether an enactment of the law is in
accordance with the Constitution. In addition to the constitutionality
review of laws as provided under section 3 and section 26 of the
Constitution, the Constitutional Court shall adhere to the rule of law
principle for resolving social problems.

The Constitutional Court also addressed on the rule of law in
relation to exercising the state’s power in the Constitutional Court
Ruling no. 15-18/2556 (2013). This ruling guided the way of the
government in governing the country by using the principle of
natural justice. It should be noted that besides the rule of law, natural
justice should also be considered because it is pure fairness without
being biased or involved with personal interests, which is of great
importance. The rule of law is thus the fundamental principle of law
prior to any written provision, to which the performance of duties
of the National Assembly, the Cabinet, the Courts, constitutional
organizations as well as state agencies must be entrusted. Even if a
provision of law is stipulated in a written form, the rule of law is
deemed indispensable. Consequently, in a claim before the
Constitutional Court, where a majority position to amend the
Constitution without protecting minority rights, the Constitutional Court
ruled that such action may have caused damage and deterioration
to the nation, or caused severe disputes and disharmony among the
people, as can be seen from the country’s previous crises. Thus, this

action shall be contrary to the rule of law. Accordingly, the
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Constitutional Court found that as the majority has the right to adopt
a resolution to adjourn the debate in the first reading, the exercise
of discretion and the opinions of minorities also shall not be ignored.
The rushed adjournment of the debate and adjournment of meeting
to call for votes was therefore a wrongful exercise of powers and
unfairly favored the majority, which is inconsistent with the rule of
law, and also is unconstitutional.

Moreover, even though a resolution on any matter by the
Parliament relies upon the majority rule, its procedure for arriving
at the resolution shall be conducted legally. Allowing members
of the National Assembly to vote on behalf of others violated the
fundamental principle of being a Member of the National Assembly.
The Members shall perform their duties free from any mandate or
domination and shall honestly exercise their duties for the common
interests of the Thai people, regardless of any conflict of interest. As a
consequence, voting proxy was contrary to the Constitution and bona
fides principle. The deliberations process for the Draft Amendment
to the Constitution could not be regarded as a rightful resolution
of the National Assembly. All these decisions of the Constitutional
Court are presented as an example which are similar to that of the
Supreme Court.

A ruling of the Constitutional Court is final and binding upon
all state agencies as provided by the Constitution. When the Court
passes its rulings, those organizations must follow. The binding force
of a ruling is provided that once the Constitutional Court passed a
ruling on a constitutional amendment or on a provision of law that

violated rights and liberties of an individual, the parties or related
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persons may not file an appeal to an Appellate or Supreme Court.
Upon a ruling of the Constitutional Court on a contrary or inconsistent
provision with the Constitution, the legislative body shall proceed
to revise the relevant laws in conformity with the Court ruling. It is
discernible that even if an enforcement provision in the Court ruling
shall not be prescribed, all those relevant organs must abide by its
ruling.

Besides the written form of law, the Constitutional Court also
adheres to the rule of law. However, it is clear that neither the legal
principle nor the rule of law is more important than a decent person
who exercises a judicial power. In other words, although laws are
regarded as a good instrument, good judicial persons such as judges,
justices or government officials are even more vital. To achieve the
nation’s prosperity and with a great quality, it is deemed necessary

to designate a right and decent person to rule the country.
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Keynote Address
of
Prof. Dr.Wisanu Krua-ngam,
Deputy Prime Minister, The Kingdom of Thailand

on

The Constitutional Court: Protector of the Rule of Law
The Academic Conference on the Occasion of
the 20" Anniversary of the Constitutional Court of Thailand Seminar,

April 9™, 2018 at the Peninsula Hotel, Bangkok, Thailand

Honorable President of the Constitutional Court of Thailand,
Honorable President of the Constitutional Court of Korea, Honorable
President of the Constitutional Court of Turkey, Honorable President
of the Constitutional Court of Indonesia, Honorable Judges of the
Constitutional Court, Ladies and Gentlemen.

On behalf of the Thai Government and on my own behalf,
| would like to extend my warmest congratulations on the great
occasion of the 20" anniversary of the founding of the Constitutional
Court of Thailand, and has successfully completed its work over
this period.

The period of 20 years, whether long or short, is usually the
period to be assessed for many qualities. For those of you who are
familiar with Thai legal system, you will understand that, under
Thai law, a person ceases to be a minor and becomes sui juris by
the end of his or her 20" year. In Buddhist beliefs, the 20" year of age
is also used to indicate the moment when a man can enter a full

ordination, called “Bhiksu” and reach adulthood, as well as to
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distinguish between a novice ordination and a higher ordination or
full ordination.

Since the Thai Constitutional Court has been active for 20 years,
if it were a man, it would already become sui juris. If it were a Buddhist,
it would be ready to take the whole process of full ordination.
Anyway, whatever the comparisons, this 20-year period is long enough
for the Constitutional Court to justify many of its qualities. A few
moments ago, the Honorable President of the Korean Constitutional
Court told me that the Court is now 30 years old. The Honorable
President of Turkish Constitutional Court told me that his Court is over
60 years old. | may have forgotten to ask the Honorable President
of Indonesian Constitutional Court of its age. But for the Thai Court,
it has been in active for 20 years under 3 different constitutions: the
1997 Constitution, the 2007 Constitution and the 2017 Constitution.

These 20 years have not been a path strewn with roses, but it
has been a crucial and difficult period to cross. The reason is that the
Constitutional Court is a judicial body and not a political organization
as it was once, as a constitutional council. The Constitutional Court
has been the subject of much criticism and pressure. In some situations
it was almost dissolved. | believe that whenever there is a draft
constitution, there is a debate on whether to approve the existence
of the Constitutional Court because the draft constitution has always
been an opportunity to review its existence. And after each examination,
it has always been found there are more goods than bads, more
advantages than disadvantages. | also believe that the Constitutional
Court has firmly and lastingly established itself in the Thai legal

system.
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In fact, the critical and harsh experience of the Constitutional
Court over the last 20 years is quite normal. The constitutional courts
of other countries, or other arbiters performing the same functions,
have experienced the same or even worse experiences than the Thai
Constitutional Court. In the United States, there is no constitutional
court, but the ordinary courts, or courts of justice, are the arbiters of
the constitutionality of laws, the so-called power of judicial review.
Although various subordinate courts retain the power of judicial
review, the U.S. Supreme Court is the final arbiter in this regard.

If we look at the experience of the U.S. Supreme Court, which
was once surrounded by protesters, its decisions were much more
controversial than those of the Thai counterparts. The Chief Justice
and other justices had to escape through the windows, fences and
walls to get out of the Court. In addition, officials and vehicles of
the Supreme Court have been attacked and stoned by people who
disagree with its judgments and decisions. The Thai Constitutional
Court has not been confronted in this way. The U.S. Supreme Court
has also been accused of failing to fulfill its public duty by siding
with the government, that the justices were working as government
advisers rather than making just and fair decisions. In addition, the
U.S. Supreme Court has been condemned for impeding the country’s
development. It was even criticized by those who say that if one of
its decisions had been made differently, the Civil War would not have
happened and President Lincoln would not have been assassinated.
In other words, because of the Court’s judgment, a political crisis
and civil war were provoked to divide the country.

The Thai Constitutional Court has also been accused of such

things, but not to the same extent. However, there have always been
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criticisms, such as making political decisions and unfair decisions,
siding with the government and violating the ultra petita principle.
It may be a good time for a person to write a biography of the Thai
Constitutional Court, not in a theoretical way to analyze decisions,
but rather more descriptive and narrative about what happened
in the past, what it went through thick and thin, fire or water. The time
has come to do so, as the Constitutional Court of Thailand will continue
to move forward and there will be more criticism in the future.
We will walk together with patience and perseverance.

Ladies and gentlemen, the topic that has been suggested
today is “The Constitutional Court: the Protector of the Rule of Law.”
This seems very theoretical and is a more informative than analytical
subject. | understand that the purpose of this topic is to commemorate
the 20" anniversary of the Thai Constitutional Court. | must apologize
if | am going to talk about something you already know about or
that some of you know even better than me. In some countries,
the term “protector of the rule of law” can be used interchangeably
as “guardian of the rule of law”, which has the same meaning.

I will first talk about the rule of law, and then | will go to the
Constitutional Court. The reason is that the Constitution is superior
to the Constitutional Court and the rule of law is superior to the
Constitution. Under English influence, particularly in England and
other countries, the rule of law is extremely important to their legal
and judicial system. This principle may be as important in other
countries, but it is not called the “rule of law.”

Countries in continental Europe, such as France, Germany,
Switzerland, Austria, Italy, etc., may not be familiar with the rule of law,
but rather the concept of a legal state (or Niti-Rath, in Thai). The English
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conception of the rule of law was part of the Mayflower of the New
World and was established there until the recognition of the United
States of America and the adoption of the Constitution of the United
States; until then, various cases were brought before the Courts. Even
when the Courts were able to invent a legal principle applicable to
cases, they never used the term “rule of law.” For a variety of reasons,
they might have felt embarrassed, timid and hesitant. Or they might
simply have wanted to diversify because it seems that the Americans
were trying to differentiate themselves from English influence. It could
be quite difficult to become independent of England and stay very
similar. The Americans then adopted another concept that goes hand
in hand with the rule of law in the American legal system, namely
“due process of law.” These three words, however, present both
differences and points in common.

In England, the concept s the “rule of law.” In continental Europe,
itis the “legal state” and, in America, it is “due process of law.” These
countries have developed and established their concepts in their
colonies and in the rest of the world according to their respective
influence. Thailand has, as we have done in other areas, adopted
all these concepts. Yes, we have generally adopted the rule of law,
the legal state and due process of law. The next problem was how
we refer to these legal terms in our local language. Localization of
these terms would make them more recognizable. Moreover, we
would not be reminded that they came from Western countries.

The localization of the legal state was the least problematic
because it could be translated directly into Thai. We call it Niti rath

because Niti is legal and rafh is state.
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In the case of the due process of law, it was a little more
complicated. The length of the phrase made word-for-word translation
difficult. We all know that “due” means good, “process” means steps
or procedure and “law” refers to the law. But when we wrote them
in Thai language, the directly translated sentence was neither
apprehensive nor clear. So to respect the due process of law, we tend
to ignore the coinage and focus more on the philosophy itself. When
I was in my first year of law school, there was an American-graduated
law professor at Chulalongkorn University, who tried to introduce the
concept of due process of law into the Thai language. He was indeed
the first to make such an attempt, but this version of the translation
was not very attractive. The term was a beauty and | invite you all
to use it. It was “Supha niti krabwn.” Supha means good, Niti means
law and Krabwn means process. However, when | met him in person,
| asked him what was the meaning of Suphanitikrabwn. He told me
at the time that he did not know the meaning, but that it meant
what the Americans said.

The rule of law was one that seemed easy to translate at first,
but it was much more difficult. Thais have recognized the rule of law
for 100 to 120 years ago, since Prince Ratchaburi, father of the Thai
judicial system. He directly used the term rule of law as transliteration
in his lecture; he did not create a new Thai word. He gave an explanation
of the legal term, which we understood as it was and called it the rule
of law. The word Niti-tham or Niti-dharma had not yet been created
and was not yet linked to the current concept of the rule of law.

Niti-tham or Niti-dharma appeared for the first time during
the reign of King Rama VI in 1924 (B.E. 2467). King Rama VI coined
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this word, but he did not intend to refer to the term rule of law.
Niti-tham was actually defined as law. It could be used in the place
of law, any law; good laws, bad law, civil law, customary law, all are
called niti-tham. Niti-tham was first stipulated in the Palace Law of
Succession 1924 (B.E. 2467), which sets out rules for succession to
the throne and is still in effect today.

Niti-tham was therefore mentioned for the first time in this law
and within the meaning of the law. The term Niti-tham has existed
since that time, as well as many other words with similar stories, such as
“reform” or, in Thai, Patiriipa. Patiriipa has been around for so long
and we may not have thought about it before. In fact, Patiripa
was used for the first time in Mangala Sutta, the supreme blessing
speech preached by Buddha. It is often given at a home blessing
ceremony or a birthday ceremony. This speech focuses on the 38
highest blessings, laid down by the devas, which were described as
the true blessings that make life happy. Buddha said in PALI

“Asevana ca balanam” - not to associate with fools;

“Panditanarica sevanda” - to associate with the wise;

“Puja ca pujaniyanam” - to honor those who are worthy of
honor;

“Etam mangalamuttamam” - this is the first group of highest
blessings. Buddha further said, the second group of highest blessings;

“Patirilpadesavdso ca” - to live in a suitable place;

“Pubbe ca kata-puniniata” - to have done meritorious deeds
in the past;

“Etam mangalamuttamam” - this is the highest blessing.
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It existed, Patiriipa. When the Thais learned the English word
“reform” and wanted to “reform”, we did not know a Thai word for
“reform”, so we borrowed Patiriipa from PALI In this context,
Patiripa’s meaning was somewhat distorted in relation to its original
meaning, which may have many interpretations. In the religious realm,
“Dharma Patiriipa” means distortion of the Dharma. In this case,
Patiriipa means distortion. In another case, there are two types of
“Miter” or friends - true friends, or “Mitrethae”, and false friends, or
“Miter Patiriipa.” So, please, do not be so happy if someone calls you
Miter Patiriipa, because that does not mean a reformed friend, but a
false friend. These examples show how the meaning of Patiriipa has
changed in overtime.

As mentioned, the Niti-tham was used to refer to the law. It does
not go further to reflect the legal philosophy of the rule of law as we
understand it today. So, when was the Niti-tham used for the first
time to involve the rule of law in the current context? As | understand
it, about 60 years ago, around 1957, a periodic international conference
entitled “World Peace Through Law,” organized by the United Nations
and other international organizations, was held in Europe. Lawyers
from many countries, including Thailand, attended this international
conference. At this conference, the “rule of law” was repeatedly
mentioned in the sense that it must be respected and guaranteed.
All the Thai representatives returned to the country to be judges,
prosecutors and lecturers. They were all determined to inculcate the
rule of law, believing that the rule of law was paramount and that

the world was in a state of chaos because it lacked the rule of law.
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We then became aware of the importance of the rule of law
and linked it with the experience we had in the past. Previously,
we only knew it as a legal concept, but at the time it became part
of a global agenda, in which human rights and the rule of law were
imperative. The word “Human Rights” could be translated literally
into Thai, but this is not the case for the rule of law. However, about
60 years ago, many judges, prosecutors and law professors published
numerous articles on the rule of law in Dullapha, a law journal of
the Department of Justice.

Ajarn Wikrom Maolanon, Ajarn Thanin Kraivichian, Ajarn Sanya
Dharmasakti and all the other masters contributed their publications.
When the rule of law had to be mentioned, everyone would invent
their own Thai version of the term rule of law. | remember that Mom
Rajawongse Seni Pramoj had translated the rule of law into a “principle
of legal science”, which was not so captivating. Ajarn Jitti Tingsapat
translated it as a “principle of legal principle” and, again, no one
followed his lead. Meanwhile, Ajarn Wikrom Maolanon presented a
lot of imagery under the moniker Niti Edmph{. Niti means law or legal;
s'dmp}; means pillars, with the same root as Chatu Sadom, the Four
Pillars of the ancient Ayutthaya government. In this case, Niti sdmph
referred to legal pillars, which was a reference to the rule of law.
It was quite sophisticated, but also failed to capture much attention.
The rule of law was still used as a transliterated term until Ajarn Sanya
Dharmasakti became Permanent Secretary of the Ministry of Justice.
When he had to deliver speeches, write articles, or eulogies, he found
a way to link the content of legal charters and, where appropriate,

respect of the rule of law to Thai by using the word “Niti-tham.” Then he
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mentioned that this term had been taken from an old phrase coined
by King Rama VI and given it a new meaning.

In addition, he stated that he was not only referring to the
rule of law, but that the term specifically referred to good laws.
In addition, Niti-tham would refer to the concept of rule by law and to
the concept that the law is supreme. At the time, he was permanent
secretary of the Ministry of Justice, so his words had weight. When he
translated the rule of law under the name of Niti-tham and used
it a few times, it seems that since then everyone had agreed that
Niti-tham should be used as the Thai translation of the rule of law.

Nevertheless, the usage of the term has revolved around
academic domain, in books and classrooms. Law professors taught
their students the essence of Niti-tham and guided them to accept it.
Judges had to impose the rule of law in their work, as did prosecutors,
the police and the government. However, all these tips were only
advice, they had no legal sanction. It would be great if someone said
something and simply inserted “the rule of law” in the speech. The
same way that “cood governance” is used nowadays.

As a Thai proverb says, we have been aspiring to practice good
governance for 20 years, breathing it in and out three times a day
for twenty years. The term was invented by the World Bank and the
United Nations, and they called on the rest of the world to accept it.
When the term “good governance” first came to Thailand, we did not
know what to call it in Thai. So, again, we went with transliteration
and called it good governance in English.

Good governance is the systematic and transparent organization

of state affairs, but we did not know how to express it in Thai. That’s
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why we called it “eood governance.” Later, former Prime Minister
Chuan Leekpai was particularly irritated by Thai speakers using a mixture
of English words. | can tell you that he would not speak Thai with an
English word in a sentence, even the word “OK.” If we asked him
“Is it OK” in Thai, which is very common, anyone would simply
answer “OK”, but he said “Toklong”, which means “OK” in Thai.
One day, | attended a meeting of the Civil Service Commission with
Prime Minister Chuan presiding. He said, “You are all experts, can you
create a Thai neologism for good governance”, and no one could do it.
It was suggested, however, to ask a Political Science Terminology and
Definition Committee. After the term was invented, it was suggested,
it should then be sent to Cabinet for approval, so that the term can
be used as an official word. At the time, | was cabinet secretary and
Prime Minister Chuan ordered me to do so. So, | sent a letter to the
committee. After a while, it came back with “Suph pra sasn kar.”
Suphis good. “Pra §asn kar” means governance or government. Just
as when Ajarn Pridi Banomyong was president of Thammasat University,
in the Thai language President was not “athikarbdi” as we use it today;
itwas “Phii pkkhrxng” or “Phii pra §astr kar”, both mean literally ruler.
Thus, “Suph pra sasn kar” is good governance.

Prime Minister Chuan said it was fine if soneone wanted to use
that word, but he did not want to use it. So | thought we should ask
the Office of the Royal Society. The Office of the Royal Society was
famous for coining terms, but in this case, they knew that the Cabinet
was not in favor of such sophisticated vocabulary. So they decided
to keep it simple and offered “ Withi kar pkkhrxng thi di.” “ Withi kar”

means method, “Pkkhrxng” means government, and “Thi di” means
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good. The term literally means a good method of government. The
composition was very simple and common in the Thai language.
But when | brought this vocabulary to the attention of the Cabinet,
it was not approved. “Suph pra sasn kar” was too sophisticated, but
“Withi kar pkkhrxng thi di” was too simple. So everyone continued
to use “good governance.”

Once again, at a meeting of the Civil Service Commission, | sat
next to one of the commissioners, Mom Rajawongse Chatu Monkon
Sonakul, Permanent Secretary of the Ministry of Finance. He shouted
that nothing could please everyone, neither too simple nor too
sophisticated. So he proposed something related to Buddhism,
“Tham rmaphi bal.” Everyone nodded and applauded, so it was
“Tham rmdphi bal.” However, the Civil Service Commission was not very
supportive, because the term only means “The Dharma naturally
treats those who practice it;” it is one of the Buddhist proverbs of the
Pali “Thm, mo hwe rk, kh ti thm,m caru.” Good governance included
good governing practices, legality, transparency, accountability, the
value of money, and so on. It has nothing to do with Buddhism. So if
you ask Mom Rajawongse Chatu Monkon Sonakul, he would say,
“If you do not like it, do not use it.” But in fact, everyone liked the
term. The reason may be that there is no reasonable translation
in the context and it seems sacred. The Civil Service Commission,
however, always kept its vendetta and waited for its chance.

Subsequently, the Civil Service Commission was in the process
of drafting a law on state administration. One provision of this bill
stipulated that government officials should maintain good governance

practices. It was time for the Civil Service Commission to use a Thai
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word for good governance. That’s why they invented “Hlakkar bri-
har kickar banmeiixng thi di.” In short, it is a concise word-by-word
translation of the principle of good corporate governance in Thai that
seemed very good. During the debate on this bill in the Parliament,
a member asked what was the meaning of this “Hlakkar brihar
kickar banmeuxng thi di”? A representative of the Civil Service
Commission replied “good governance.” It was therefore officially
decided that good governance would be named in Thai “Hlakkar
brihar kickar banmetixng thi di.” However, as the phase is quite long,
the term “Tham rmaphi bal” has always been used. Over time,
“Tham rmaphi bal” became accepted as an official translation
because it was inserted in the Constitution. “Hlakkar brihar kickar
banmeuxng thi di” has also been added to the Constitution. It
became even more puzzling when “Hlakkar brihar kickar
banmeuxng thi di” was discussed under the heading “Tham rmaphi
bal”, which is the combination of the two words. I've gone into some
depth about this topic, just to show you the context before the
term became what it is today.

Now back to Niti-tham, or the rule of law. At first, it was just
a legal proverb, neither a charter, nor a specific law. Before the
promulgation of the 2007 Constitution, we said that the rule of law
should be respected, but if it was not, nothing could be done. The
Constitution of 1997 established the Constitutional Court, but did
not mention the rule of law. In fact, the idea of the rule of law was
not new, it was clear in society, but not in the Constitution. In 2007,
it was finally proposed to include in the Constitution a legal principle
according to which the rule of law would be respected. Then it was

time to choose the official Thai translation of the rule of law.
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At the drafting stage, remember that too many cooks spoil
the broth. As | have already mentioned, this is the “rule of law” in
England, a “legal state” in Germany and France, and “due process
of law” in the United States. They are not exactly the same, but
very similar. Thus, when we considered placing Section 3 of the
Constitution in accordance with the rule of law, we could not simply
write “the rule of law.” It had to be a Thai term. At the drafting
convention, lawyers trained in European countries such as France,
Germany, Switzerland, Austria, Italy, etc. proposed Niti rafh, or legal state.
Those who were influenced by England supported the rule of law,
or Niti-tham. We knew that both were compatible, but what would
be the right words in the Constitution? Finally, the Niti-tham won by
a very close vote. So, Niti-tham was included in the 2007 Constitution
for the first time. It stipulated that “The National Assembly, the
Council of Ministers, the Courts, and other Constitutional organizations
and State agencies shall perform duties of office under the Niti-tham
principle.”

With regard to the 2017 Constitution currently in force, the
principle of the rule of law is still included in the second paragraph
of Section 3 with minor amendments. The principle remains the
same, but this time voting on the term was not necessary because
“rule of law” has been used for 10 years, so the term rule of law
has been established. The second paragraph of Section 3 of the
current Constitution sets out this fundamental principle and is the
only place in the Constitution that mentions the rule of law. It will
then have a considerable effect throughout the country and will be

ready for the effective application of the provision.
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Accordingto the stipulations of Section 3: “The National Assembly,
the Council of Ministers, Courts, Independent Organs and State
agencies shall perform duties in accordance with the Constitution,
laws and the rule of law for the common good of the nation and
the happiness of the public at large.” Unlike what happened after
the adoption of the 2007 Constitution, the rule of law has impacted
many aspects of government. Although it is only mentioned once in
the 2017 Constitution, it has had significant and extensive effect.
It binds all state organs, including the Parliament, the House of
Representatives, the Senate and the National Assembly, the 36
ministers of cabinet and the Courts, including the Constitutional Court,
the Courts of Justice, the Administrative Courts, the Military Courts,
the National Anti-Corruption Commission, the Electoral Commission,
the Ombudsman, the Human Rights Commission, and the state auditors.
No state body has been able to escape this clause because it ends
with “and state agencies”, which includes the 20 ministries, 70 state
enterprises and 40 public organizations. All institutions within the
embrace of the state are bound by the Constitution, the laws and the
rule of law. Some have argued that it was not necessary to include
the new section about the rule of law in the Constitution, since the
rule of law was already in the Constitution. | do not agree. Some parts
of the rule of law were inscribed in the Constitution, others were not.
It is further argued that it is already written that the organizations
and institutions of the state must comply with the Constitution and
laws. | also disagree with this argument. Moreover, some parts of the
rule of law are in the law, but some are still missing. That is why the

rule of law is necessary as a third legal pillar.
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The first legal pillar is the Constitution, the second pillar is the
law and the third pillar is the rule of law. What should happen if the
rule of law is incompatible with the other two pillars, which should
prevail? The answer is that they should not be in conflict, but if that
happens, it is up to the Courts, especially the Constitutional Court,
to enforce the laws in order to clarify them or to do what is necessary
to unify them. At least the Courts can decide which law should
apply to a case. If the Courts find in the Constitution the rules to
apply, they can cite the Constitution. If they find them in the laws,
then they can quote the laws, in which case it is not necessary to
quote the Constitution. They can quote any of the laws; the code
of criminal procedure, the civil and commercial code, all laws. In a
serious case, where the Constitution and the laws do not contain rules
that must be applied in a case or if they do, but the Court considers
that it would not be appropriate, it can then refer to the rule of law.
The Constitutional Court has already done this in many cases, not
citing any legal section, but only the principle of the rule of law to
rule on cases. Whatever the decisions of the Constitutional Court,
they are deemed final. But in order to make these decisions final, it
has been necessary to rely on a legal principle, which has been the
rule of law, as is done by Constitutional Courts in many countries.

Today the Constitutional Court is not the only legal authority to
invoke the rule of law in its decisions. There are also the Administrative
Courts, the Supreme Court of Justice and the Military Courts. In particular,
this is true in cases where there is no law to apply as well as in cases
where there is, but to cite such a law would be less credible than

citing the rule of law. It is not forbidden to invoke the rule of law to
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rule on cases, as the second paragraph of Section 3 of the Constitution
gives them the foundation. When decisions are written, the Courts
have to find a way to smoothly insist that all parties shall perform
their duties in accordance with the rule of law, whether or not the
facts before the Court show that an action was in accordance with
the rule of law. For example, | have seen decisions that state “even
if the action of the defendant was legal, it is not compatible with
the rule of law,” or “the order is in accordance with the law, but it is
contrary to rule of law.” Thus, at least the Courts have a reference
to make a judgment, or rule on a legal consequence.

The rule of law has become a major principle that is now taken
very seriously. It started in England and then moved to Thailand,
but initially only in classrooms and seminars, remarks, speeches and
discussions. Today, it has been officially introduced into the Constitution
and extends to judgments and decisions, in particular the decisions
of the Constitutional Court. All these elements illustrate how the rule
of law was established in Thailand by adhering to an international
norm that insisted on the concept of supremacy of the rule of law.
This was the true intention for which it was created in the first place.

Let’s return to the reason why the rule of law was established.
This legal principle was established for the first time in England several
hundred years ago. The specific origin of this principle and who was
the first to think about it is unknown because it was created in an
evolutionary way. The same goes for the creation of English law,
which developed over a long time. Similarly, we do not know who
invented it or how it came into effect, but this idea was increasingly
put into practice in many places, until the day someone called it
the rule of law. That was how it was developed.
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Why did this happen and for what? The answer can be found in
a theory or legal proverb that we have often heard in Thai. It literally
means “there is still sky above the sky” or, in figurative meaning,
“there is always the higher man or the higher thing.” Thus, we think
that there is always something that remains higher. The inferior must
not contradict the superior. This is how we set the hierarchy, which in
a sense means a priority or a ranking. In the military ranks, there are
rankings ranging from lieutenant, captain, major, lieutenant-colonel,
colonel, brigadier general, major general, lieutenant-general to general.
Therefore, there is a hierarchy of things, so that what is lower in the
ranks should not contradict what is higher in the ranks. This is how we
control each other, rules governed by rules.

Metaphorically, it’s as if we had a dispute with a village chief,
we went to see the sub-district chief, because he is higher than a
village chief. Then, if we had a dispute with a sub-district chief,
we would go to the district chief. If we then had a dispute with a district
chief, we would go to the governor. If not satisfied with the governor,
you would go to a minister. Then if the minister is not right with you,
you can ¢o to the Prime Minister. This has been the rule for every
country in the world. Moreover, if the Prime Minister mistreats you,
you will go to see the king.

Thai law students will remember the famous case of Amdaeng
Pom, which took place during the revision of the Thai legal system
under the reign of King Rama I. Amdaeng was a pronoun that referred
to a married woman. An unmarried woman would be called E-. Both
were Khmer words. Orr-Jao was the word used to show respect to an

elderly person. Amdaeng Pom had a husband named Bunsri, but she
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had committed adultery with Mr. Racha-aat. Mr. Racha-aat urged
Amdaeng Pom to apply for a divorce in order to obtain her share of
the property and to come live with him. Amdaeng Pom then filed
for divorce and was successful. The Court held that a divorce could still
be granted to a woman, even when the husband had committed
no fault. In the end, Amdaeng Pom ¢ot her divorce and share of
property and lived with Mr. Racha-aat. Mr. Bunsri thought it was unfair
and appealed to the minister. The minister confirmed the ruling.
Mr. Brunsrithen filed a royal petition to bring his case before King Ramall.
The king ordered a revision of the law. This case shows that it is so
normal to seek justice from a superior authority.

The king’s role is to appease the suffering of the people, to
promote their well-being and to provide justice. That’s why we called
this the “fountain of justice” or the source of justice. The next
question is whether the king was at the root of injustice. If a minister
has mistreated you, you can go to the prime minister; if the prime
minister has mistreated you, you can challenge him before the king.
So what do you do if the king has caused you an injustice? Moreover,
it is usually because it is the king who proclaimed the law. If we felt
that the law was not good and was unfair, what could we do? Then a
man might seek to find something higher; to appeal to the proverbial
“sky above the sky.” There must be something higher to say that
the law of the king must be inapplicable.

It is easy for the chief of the sub-district to annul an order given
by the village chief and the minister can annul the order given by the
governor. But if the king oppresses his people, to whom can we appeal?

Our ancestors therefore thought of the idea that “there is still sky
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above the sky.” If the king was the source of injustice, we could go
to God and at that level it depends on what we believe and uphold.
In Hinduism, it is Shiva or Brahma. In Christianity, it’s God. God is in
heaven and he has the Pope as delegate. Therefore, the Pope is
the center where people would settle their differences. The Pope
would then decide the case; if he said that the king of this country
had done such great wrong that taxation was no longer appropriate,
the king would be obliged to correct his actions. Otherwise, the
Pope could strengthen his decision by ordering what we call
“excommunication.” That was the decree against Henry VIIl. The Pope
ordered that a Catholic who had married once could not remarry
unless his wife died. At that time, Henry VIIl had no more passion
for Catherine of Aragon, so he wanted to divorce. The Pope refused.
Henry VIII then executed his wife and informed the Pope that his
wife had died, which gave him the right to remarry. He married his
new wife. After getting tired of his second wife, he executed her and
remarried again. He took this route 7 times so that the Pope had to
put an end to it. As a result, he was excommunicated, that was the
penalty. There is still sky above the sky.

This system of dispute resolution has been unsustainable
because admiration of the Church subsequently declined. People
no longer respected the Pope and everything he said, particularly
in non-Christian countries, not only Asian countries, but also some
European countries where Christians had ceased to believe in Pope,
for example, England which had created its own church, the Church
of England, which denied the authority of Pope. Thus, after the

Church became weak and helpless, men sought a new pillar to protect
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them or became a protector or guardian. Religion no longer worked,
so men thought of nature, because it is independent and cannot be
predicted by any religion or God. Nature is nature; nature is the
highest of all. Therefore, the King could not rule against nature. This
idea had existed since the Greek and Roman eras. The famous story
about the idea of balancing the power of the State is the story of
Caligula (Gaius Julius Caesar Augustus Germanicus).

Caligula was a very powerfu Roman emperor. Nobody could
oppose him or veto his decrees. One day, an old man dressed in a
white robe went to see Emperor Caligula and said to him: “| have
heard that you are the greatest of all, but | met someone who was
greater and was invading your country.” Caligula was very angry
because he had ordered that no one could invade his territories.
He replied: “Who dares to invade my territories?” The old man said
“I' told him that this land belonged to you, Emperor Caligula, and
that your land should not be invaded, but he did not listen and
continued to advance little by little every day. Should you go and
chase him away?” Caligula then ordered his cavalry to follow the
old man. The old man took Caligula’s troops to the sea. Caligula
asked, “where is the enemy, who is greater than me?” The old man
said “It’s actually the sea, you see, when the tide goes up, the beach
that belongs to you is claimed by the sea, which invades your land.
| told him not to take your land. So please, get rid of him.”

Caligula was crazy enough to order his troops to attack the
sea and many of his cavalry ended up drowning. The sea comes
and goes, it has never back off. Caligula returned to his palace and

realized that there was, indeed, a power superior to him. The moral
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of this story is that men always look for something higher to protect
them. When God did not work, they turned to nature. Thus, the king
can adopt any law that he wants, but no law can go against the
nature. This is the origin of natural law.

Later, natural law could not maintain its position. The reason
was that when cases were brought to justice and the Courts ruled
that the laws which were adopted by the government, king, or parliament
became void because they contradicted natural law, it was embarrassing
because it became clear beauty was in the eyes of the holder. Different
judges think differently about whether a law is contrary to natural law.
This was the reason why pundits in that era tried to think of something
less abstract and more certain and evident, and internationally
recognized, something that everyone could agree on. This way of
thinking has become the rule of law.

The rule of law is a principle that is not enshrined in any specific
law. It is not an Act, or an Emergency Decree, or a Royal Decree.
Rather it’s the principle that everyone has to think about the rules of
justice, it’s the same as “fairness.” The rule of law meant everything
must be under the laws, not under any man; nothing can be arbitrary.
In this sense, the laws refer to all kinds of laws -- written law, customary
law, natural law, man-made law, etc. Once it is defined as a law,
everyone must respect it. This is the origin of the rule of law.

Over time, the rule of law became more widely recognized and
respected. The English Courts used the rule of law to judge whether
any action was in accordance with or against the rule of law. Thus,
after this happened long enough, the English could point to many

references to the rule of law. They could do that because there
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were hundreds or thousands of cases that cited the rule of law.
But in Thailand, such a practice has only occurred from time to time,
so the significance of the rule of law in Thailand remains unclear.
We cannot cite references to the rule of law. | think there are less
than 10 cases, and that’s why we have to apply the rule of law to
the local context.

The problem is that as the rule of law extended its influence
in continental Europe, in France, Germany, Switzerland, Austria, Italy,
etc.,, it was modified and added to the concept of the legal state.
Once the English became aware of the principle of the legal state,
they felt it was quite similar to the rule of law, but not identical.

Today, if we talk about the English rule of law, we must
adhere to the idea of Albert Venn Dicey. Dicey was an English jurist
and theorist and the author of many legal works. He put the rule of
law on the world map. He said that the rule of law contained four
main principles.

First, everyone must be under the law, no one is above the law.
It is necessary to act in accordance with any law in force.

Second, the law, which everyone has to respect, must be a
good law. A good law is one that is not adopted ex post facto and
does not punish an innocent person. A good law must be up to date,
not preferential and not contradictory to other laws.

Third, when disputes arise or when there are legal problems,
all cases have to be settled in the real Courts, not in kangaroo Courts.

Fourth, the Courts that settle disputes must be independent

and autonomous.
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These four principles constituted the English rule of law. Then,
these principles crossed the channel to France and Germany. It is he
who laughs last, who laughs best. The countries of continental Europe
laughed last because they added many principles unknown to the
English rule of law at the time. In addition to the four principles
mentioned above, they included the idea of the supremacy of the
constitution which was foreign to the English system, which knew
only the supremacy of Parliament. In England, the Parliament is
supreme and has the last word on all questions. Its legislation is
legally binding and has full effect, whereas in European countries the
Parliament does not have this status. In these European countries, the
Constitution is supreme. They could adopt such a system because
they have a written Constitution, while England has an unwritten
Constitution. This was the main reason why England did not have
the supremacy of the Constitution principle.

Thus, the European countries added the supremacy of the
Constitution principle. To maintain and preserve this status, they
needed an institution to determine the constitutionality of laws. This
institution had been called various names, such as Constitutional Court,
Constitutional Council, Constitutional Commission, and so on. If there
was no such arbiter, then when there were violations of the Constitution,
there would be no one to judge or terminate the discussion. The
supremacy of the Constitution would then have no meaning. That is
why the European countries added this principle. In addition, they
incorporated the doctrine of the separation of powers. This doctrine
was described for the first time by Montesquieu. They applied this

doctrine as part of the legal state principle. Then, when it traveled
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to the United States, it was replaced by due process of law, which
seemed even more sophisticated.

As for Thailand, after we invented the term Niti-tham for the
rule of law, we wanted it to reflect the idea of the rule of law.
However, in the context of the law in Thailand, it seems that
academics are inclined to European concept of the legal state,
particularly in the Courts of Justice, Military Courts and Administrative
Courts. Although the Constitutional Court has always maintained its
authority in interpreting Niti-tham, it has neither interpreted nor
directly explained the clause. It has only declared that the actions
before it was in conformity with or contrary to the rule of law.

| asked one of the drafters of the constitution, since we force
everyone to comply with the rule of law, then why not define it
specifically? He replied that we did not need to do that, it just needed
to be developed. So who would develop it? The answer is the Court.
The Court must assist the development process, which means that,
if offered opportunities, the Court must not neglect its duty to explain
Niti-tham and must exercise its power by applying Niti-tham at the
right times. When cases are presented, the Court can apply the
Niti-tham principle and decide whether there is a violation of
Niti-tham and why. This is how Niti-tham can be developed in the
Thai context. Twenty years have passed, but | believe that in the
next 20 years we will have a clear and reliable Thai academic book
on Niti-tham. Today, however, we learn on a case by case basis.

In the previous period, all parties exerted all their efforts to set
a precedent. The problem is that there has been no case concerning

the interpretation of Niti-tham. Cases are mainly ruled on by
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applying other legal principles, which has been enough to determine
constitutionality or unconstitutionality. But if we look closely, we can
see that the rule of law has been developed in the Thai style.

We turn now to the relationship between the Constitutional
Court and the rule of law. | agree that the Constitutional Court is
the protector of the rule of law. The protector is not limited to the
Constitutional Court, since the second paragraph of Section 3 of the
Constitution provides that “The performance of the duties of the
National Assembly, the Council of Ministers, the Courts, Constitutional
organizations and State agencies shall be in accordance with the
rule of law.” These 5 organizations all serve as protectors of the
rule of law. The Constitution does not confer exclusive power to the
Constitutional Court, but also to Military Courts and Administrative
Courts. Therefore, everyone must respect and protect the Constitution
and the rule of law. Although the rule of law is for everyone to uphold,
when there are disputes in practice, those disputes will turn into cases
in courts. The Courts must then deal with these disputes and the
highest Court, as we all know, is the Constitutional Court. The
Constitutional Court, therefore, has much more opportunity to play
a major role in protecting the rule of law.

In the same way, all football players can kick the ball because
the ball will eventually go to everyone, but the one who has the most
time with the ball and can score in this context is the Constitutional
Court. The Constitutional Court then plays the most important role in
protecting the rule of law. It has two legal responsibilities: the power
to determine the constitutionality of the law and the power to

protect the rights and liberties of people.
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For the Constitutional Court, which was created and designed
to fulfill these two functions, the most important tools are 1) the
Constitution, 2) the Laws, and 3) The Rule of Law.

Of these three tools, the rule of law is the broadest principle.
The Constitution has 370 sections and it is difficult to interpret away
from the letter of these sections. Laws are the existing legislative
Acts of Parliament. Everyone can have different interpretations, but
they would all be more or less according to the letter of the law.
In the case of the rule of law, we still did not know exactly what it is.
The English version contains 4 principles, but the European version
has 10 or 15 principles. The Constitutional Court, as the final arbiter
in this area, may possibly elaborate 10 fundamental principles for the
Thai version of the rule of law because its character is broad and
general. Moreover, the Constitutional Court is a credible institution.
Admittedly, developing the Thai version of the rule of law is not an
unregulated task. It must be reasonable, sensible and accepted by
the people.

| mentioned earlier that in other countries, and also in Thailand,
the power to decide cases and disputes is called judicial review.
“Review” means to go over something and “Judicial” means relating
to the Court. Thus, judicial review is the power of the Court to
reconsider. What is to be reviewed? The laws. Why do they have to be
reviewed? Because despite the fact that the laws have been adopted
legally by Parliament or government, they must be re-verified to
determine their legality. There are laws that need to be revised.
Judicial review extends to legislation enacted by the Parliament as well

as royal decrees signed by the King and published in the Government
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Gazette; this review has legal effect and can be enforced in many
cases. If such laws impose the death penalty and someone has been
sentenced to death, then a day may come, when these laws will be
rechecked again for legality. This is the meaning of review.

This review, when performed by the judiciary and the
Constitutional Court, constitutes a great power and is thus called
judicial review. In some countries, the Courts of Justice have the power
of judicial review; if a dispute arises within the jurisdiction of a Court,
that Court has the power of judicial review. No matter whether that
Court s a juvenile court, a district court, a civil court, a criminal court,
etc., all Courts have the power of judicial review, just as any player
can kick the ball if it comes to him. In 1803 (B.E. 2346), at the time
under King Rama I, the U.S. Supreme Court ruled the case of Marbury
V. Madison. You all know this case because it is very famous around
the world. This is the first time that the U.S. Supreme Court ruled
that a law was unconstitutional and unenforceable, protecting the
supremacy of the Constitution. At that time, the idea of the rule
of law or due process of law was not even stipulated in the U.S.
Constitution.

The Court ruled that the action was unconstitutional because
the Constitution is the supreme law of the land. How did they know
that it was the supreme law? Because the U.S. Constitution said it.
There was only one minor problem -- it did not specify who would
decide the constitutionality of an action. The U.S. Supreme Court
therefore had to rule that it was the Court that had this power. It must
decide what the law is and whether it is unlawful or unconstitutional.

Therefore, the Court has the power to decide. Because the U.S.
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Supreme Court ruled that, nobody could have said that the Court was
incompetent. This case became a precedent. Subsequently, many
countries have recognized the fact that the Constitution is supreme.
If the Constitution does not say who has the power to decide the
constitutionality of the law, then the Court has that power.

In Thailand, this story has been repeated. In a war crimes trial
in 1946 (B.E. 2489) the Supreme Court of Thailand issued Judgment,
number 1/2489, which recognized that the extant Constitution
stipulated that laws could not be contrary to or inconsistent with the
Constitution, just as the U.S. Constitution did. But the Thai version
was a little better because we were quite aware of which institution
could decide the constitutionality of laws and actions. Thus, it stated
that the House of Representatives had the power to interpret the
provisions of the Constitution.

The drafters thought this provision would be sufficient. For the
drafters to be so thoughtful and discreet in the drafting of laws, many
qualities would be required. If we examine the Constitution adopted
on December 10, 1932 (B.E. 2475), it stipulates that the Constitution
is the supreme law of the land -- no law should be incompatible with
the Constitution. It further stated that the House of Representatives
had the power to interpret the provisions of the Constitution.
No other institution has this power.

Phraya Manopakorn Nititada, Chair of the Subcommittee on
Constitutional Drafting, made a statement to Parliament during the
constitutional adoption process. He was asked which institution had the
power to decide on the constitutionality of the law. The question

reflected what had happened in Marbury v. Madison. Phraya Manopakorn
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Nititada replied that, in accordance with the provisions of the Constitution,
the House of Representatives had the power of judicial review. He
added that members of the House of Representatives were elected
or appointed. The sub-committees thought that they were the people’s
representatives and they represented the will of the people, which
was the highest of all. The question of the constitutionality of law
should therefore be entrusted to the House of Representatives.

One day there was a case of war crimes in 1946 (B.E. 2489),
which involved the Japanese army landing on the shores of Thailand
in 1941. The government then paved the way for the Japanese, who
had asked the Thai government to stand down and let them ¢o to
Myanmar, which was, at that time, a colony of the British Empire.
They told the Thai government that they had no intention of invading
Thailand, they simply wanted to g¢o to Myanmar, and they guaranteed
that there would be no harm to this country. The Cabinet met for
an emergency meeting around 8 p.m.; Field Marshal Pibulsongkram,
Prime Minister at the time, was not at the meeting because he was
going to the border towns. The Cabinet thus met without the head of
the government. Some of the ministers were summoned urgently to
the meeting in pajamas, with Japanese question posed for an answer
by midnight. As the Cabinet was convening, the Japanese Charge
d’ Affaires, Mr.Tsubogami, was sitting at the front of the meeting room
waiting for the good news that the Thai government would let them in.
We all know today that the Thai government allowed passage to
avoid war on our own soil.

At that time, the Japanese navy was waiting, moored in several

important areas, at Bang Poo, Chumphon, Nakhon Si Thammarat. At
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Chumphon they had already landed. During the meeting, the Cabinet
had a serious discussion about whether to stand down for the
Japanese. Some argued that the Thai government should not help
the Japanese, but should fight for our dignity and integrity. Others
said that if the Thai government did not let them pass, the Japanese
would attack and take our country. Consequently, we could possibly
lose a great number of lives. Those on the other side responded that
there was no reason for us to be afraid, we could fight. They further
argued that if we let them pass, even if they would not hurt us at
first, after they took Myanmar, they would become stronger and
could eventually take us later. On the other hand, if they failed to
take Myanmar, Great Britain would come back and attack us because
we allowed the Japanese in, and we would become a British colony.

It seemed that either way we would lose; but some wanted
to fight, while others opposed fighting. The debate continued, back
and forth. | do not know what my vote would have been, if | were
in that position. Some suggested that the vote should be postponed
until the return of the Prime Minister. But when they left the room
at 10 p.m., the Japanese representative told them that the vote
could not be delayed; they needed the answer before midnight,
otherwise the Japanese navy would launch an amphibious attack.
The Cabinet finally decided to stand down for the passage on the
condition that there would be no hostile action against Thailand.
In fact, although the government made the decision, at Suan Kularb’s
palace, to comply with Japanese demand, the message did not reach
the border town before the Japanese landed. Many Thais were not

aware of the decision. Many of us died fighting the Japanese at
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Bang Poo, Phra Pradaeng, Chumphon, Nakhon Si Thammarat, Songkhla,
because at that time there was no TV, no Line app and no other kind
of communication that we use today. The news did not arrive where
they needed it. The next morning, after the arrival of the Prime
Minister, the Cabinet meeting on the issue was resumed and he
confirmed the earlier decision.

They say that you might be hanged for a sheep as a lamb,
so we went to the bottom of trouble. On the morning of January 25,
1942 (B.E. 2485), we went with the Japanese to the temple chapel
of the Emerald Buddha. We both drank holy water and swore to
fight together and win together. It was good that we did not say we
were going to lose together. We just agreed that if Japan attacked,
we would join them to strengthen the Japanese army and take
advantage of the war. Japan said, “great”, and then we were brothers
of the same blood.

In the Cabinet meeting, the Minister of Finance, Mr.Preedee
Phanomyong, opposed the idea of following Japan, but he lost the
vote. Japan later lobbied and drove him out of the Cabinet. He was
later appointed as a regent, which was a good decision because he
established the “Free Thai Movement” to secretly resist the Japanese
force in Thailand. We then entered into the war; as the Japanese
planned to seize Myanmar, we went in the opposite direction to
Cambodia to take back the 3 cities taken from us since King Rama V,
namely Battambang, Siem Reap and Srisophon. But in reality, the
Japanese had not yet entered Myanmar, because to get there it was
first necessary to finish the bridee over the Kwai River. As for the
Thais, in addition to taking an oath with Japanese, we went further

by formally declaring war on Britain and the United States.
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Great Britain and the United States were very surprised. They
did not foresee a war against us, but we declared war against them.
As a result, the Allies launched several air strikes against Thailand.
In 1944 (B.E. 2487), Field Marshal Pibulsongkram thought that this
war would not end soon, and that we could be in a vulnerable
position if Japan was defeated. He therefore set a plan to relocate
the capital to Phetchabun. He proposed laws implementing the
policy, but Parliament did not approve them, which resulted in the
dissolution of the government. After that, Mr. Khuang Abhaiwongse
was appointed Prime Minister. He was in position for only a little
while when the United States dropped atomic bombs on the Japanese
cities of Hiroshima and Nagasaki in 1945 (B.E. 2488). Japan then
surrendered, ending the Second World War. Prime Minister Khuang
resigned and the power to appoint the Prime Minister returned to
the Parliament.

The Parliament voted for Mom Rajawongse Seni Pramoj, the
Royal Thai Ambassador in Washington, as Prime Minister. But it would
take him 16 days to return to Thailand. In the meantime, Parliament
has elected Mr.Thawi Bunyaket as interim Prime Minister during this
16-days period. Mr.Thawi realized that he had only 16 days in office.
So he appointed a fairly humble Cabinet. He was Prime Minister
and simultaneously served as the Minister of Agriculture, Minister of
Industry and Minister of Trade. He also appointed a single deputy
prime minister who held several positions simultaneously as Minister
of Education, Minister of Foreign Affairs and Minister of Defense. There
were very few people in office. Mr. Thawi used to be the Secretary

of the Cabinet and | had an opportunity to meet him before his
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death. We talked about the good old days and | asked him about the
16-days that he served in the position of prime minister of the
government. If a person had held so many ministerial positions,
how did his cabinet handle all the affairs of the government? He said
everything was fine, everyone knew he would only have 16 days,
so they did not really give him a lot of work. In fact, he did not set
foot in the government house. He just waited for Mom Rajawongse
Seni Pramoj to come back and take his office, and then he resigned.

After the war, there was a kind of retaliation against the
people who provoked the war by bringing them to Court. International
military tribunals were established for this purpose. Anyone who
conspired with Hitler or Mussolini and caused the war in Europe would
be brought to the tribunal in Nuremberg, Germany. If they were found
guilty, they were sentenced to death by hanging or imprisonment.
Many people were imprisoned and the last died recently.

The Nuremberg Tribunal had 15 judges, one from each of the
Allied countries. The International Military Tribunal in Tokyo prosecuted
those who collaborated with the Japanese in the war in Asia, which
was punishable by death. Hideki Tojo was hanged. To facilitate
prosecuting all of the accused, the tribunal had a branch in Singapore.
All those who coordinated their activities with Japanese in Southeast
Asia were judged here. The tribunal issued arrest warrants for up to
70 people for criminal prosecution for war crimes.

Among the first accused were Field Marshal Pibulsongkram
and many others, like Luang Vichitwathakarn, and the last was Mrs.
Chawalee Choungwit. This generation may not know who she was,

but my generation knows her well. She was the singer of a very famous
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band, Suntaraphon. | asked my teacher what she had done to be
warrant prosecution in the Singapore tribunal. The reason, he said,
was that she was the singer in a famous group that was part of the
Department of Public Relations. She sang a patriotic song encouraging
listeners to fight against the Allies and this song was played every
morning. She was therefore complicit in the war crimes.

Mom Rajawongse Seni Pramoj wisely negotiated with the
United States, arguing that Thailand had suffered from extraterritoriality
since King Rama IV. The Westerners who committed crimes in Thailand,
he argued, were sent to Western Courts and we suffered. Now that
we have been released from such restrictions, anyone who has
committed crimes in Thailand should be tried in Thailand. For example,
if Thais who committed crimes in Thailand were sent to Singapore
for trial, from a historical perspective, it would be very distressing.
Please kindly consider this issue. The Allies then asked what we
would like and he replied that we would like to deal with these
issues as an internal matter and try them in Thai Courts.

That is why Mom Rajawongse Seni Pramoj proposed a bill to
the Parliament, which later became the War Criminal Act of 1945
(B.E. 2488). This law stipulated that anyone who induced or supported
the war in any way during war time would be sentenced to death.
The United States noted that Thai judiciary system consisted of three
levels, a first instance level, an appeals level, and the Supreme
Court level, and so prosecutions could take many years to complete,
while the International Military Tribunal was a single and final bodly.
Therefore, the War Criminal Act specified that the Supreme Court

would have the first as well as the final jurisdiction in this matter.
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In addition, the heaviest penalty was capital punishment without
reduction. The United States then gave its consent. As a result, all
other war criminals were tried by the tribunals of Nuremberg, Tokyo
and Singapore; only Thais have been tried by Thai national Court.
Additionally, as a matter of fact, Thailand never surrendered in the
war because, back then, when we took an oath with Japanese, we
announced that we would win with Japanese. We certainly did not say
we were going to lose with them. More importantly, when we declared
war against Great Britain and the United States, King Rama VIl was in
Switzerland. To complete the royal decree, it had to be signed by
the three regents, but Mr. Preedee Phanomyong, one of the three
regents, fled to Ayutthaya. The Japanese said two was enough and
forced the others to sign, and we remained silent. When the war
ended, we declared the royal decree declaring that the war against
Great Britain and the United States was void.

Finally, after the enactment of the War Criminal Act of 1945
(BE 2488), the War Crimes Chamber was composed of Luang Jamroon
Netisart, President of the Supreme Court, and two other judges
of the Supreme Court, Phraya Ludpleetham-prakalp and Phra
Nartpreecha. The Attorney General himself was the prosecutor and
the Chief of Police opened the investigation and arrested Field
Marshal Pibulsongkram along with all other defendants.

The incarceration of Field Marshal Pibulsongkram had many
positive consequences for the Thai judicial system. First, when the
accused testified in the Court, they had to stand and it was quite
tiring. Field Marshal Pibulsongkram was therefore determined to

ensure that, after the trial was over, he would make it possible for



U & o

AageTIIYNY ARvintmANTifsssu (The Constitutional Court: Protector of the Rule of Law) 247

the accused to sit down while testifying. He succeeded in doing this.
Another consequence was that there were a lot of mosquitoes in
the detention center. After his release, he ordered that net screens
be installed in the detention center. These same screens are still
there today. One of the members of the Supreme Court resigned in
order to represent Field Marshal Pibulsongkram in this case.
Finally, the Supreme Court delivered its judgment. Luang
Jamroon Netisart, the President of the Supreme Court, himself wrote
the judgment for the chamber. This case is the first to cite Niti-tham,
the principle of constitutionality of law and who could decide the
constitutionality of laws. At that time, all lawyers knew it was the
House of Representatives, because the Constitution so stipulated.
Luang Jamroon explained in his judgment that the House of
Representatives had the exclusive power to interpret the Constitution.
That meant that whatever the House of Representatives decided was
final and binding. However, in this case, the matter of the case had
not yet been interpreted by the House of Representatives. When the
House of Representatives had not exercised its power, the Court
had the power to do so. Then, the Court went on to clarify the law
and decided that the War Criminal Act of 1945 (B.E. 2488) was
unconstitutional and unenforceable, rendering it null. The defendant
was acquitted The case was closed. At the time of the judgment,
the Singapore Tribunal had been dissolved, and therefore a retrial
was not possible. Even if there was a retrial, one could then claim
double jeopardy, that one could not be punished twice for the same
offense. For this reason, the United States decided to drop the case,

but still asked why the Court ruled in this way. We explained that



248  MsUszrunaITINsiledluinsyaaissssuynATUIeU bo U

the law was unconstitutional. The Constitution clearly guaranteed
that a person would enjoy his/her freedom. In addition, the Court
ruled that anyone could do anything as long as it did not violate the law.
Field Marshal Pibulsongkram and his collaborators committed their acts
between 1941 and 1944, and resigned because the laws requiring the
relocation of the capital did not obtain the approval of Parliament.
During these 4 years, there was no law that made them criminally
liable. Such a law had only been promulgated in 1945 and it only
entered into force as of that year. It should not have had retroactive
effect on acts committed from 1941 to 1944, when there was no law
about criminal acts of being an accessory to war crimes. The ruling
was therefore that everyone was free in his actions as long as his actions
did not violate any existing legal provision. Laws promulgated with
retroactive effect that deprived people of their freedom would be
ex post facto law, contrary to human rights and all valued principles.
We did not create this principle; the U.S. judicial system also
guaranteed such a principle. Thus, the United States, finally,
abandoned the case.

If we consider that in the Nuremberg, Tokyo and Singapore
tribunals all the defendants were sentenced to death and hanged,
what legal principle was used at that time? In these cases, they did
not apply the ex post facto law, they applied the international legal
principles. A long-standing international principles prohibited wars
of aggression and the use of force. This principle of law is over 100
years old. Why did Thai justice not apply international principles to
this case? Because if international legal principles had been applied,

Field Marshal Pibulsongkram would have been found guilty. The Thai
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Court ruled that a Thai Court could only apply Thai laws and the Thai
Constitution. The Constitution was the supreme law. The Courts were
governed by the Constitution. The last question was why the Court
had the power to interpret the constitutional provisions. The Court
stated that the House of Representatives had such power when it
exercised this power. If the House of Representatives did not
exercise it, the Court would have the power. So, why would the Court
interpret the Constitution? The Supreme Court on War Crimes case,
case number 1/2489, made it clear that the Court applied the laws,
when a law contained provisions inconsistent with the constitutional
provisions, those laws were not laws. The Courts were only to apply
the laws to decide cases; when these objects were not laws, there
is no law to criminalize the defendants. Case thus dismissed.

Who was the most disturbed by this result? The answer was the
United States, among others, but when we explained, they seemed
to agree. Even more than the United States, was the Thai Parliament.
They felt like they were slapped in the face. In the entire world,
when there is a debate about the jurisdiction of the Constitutional
Court’s power of judicial review in the whole world, the one that
always opposes it is Parliament, because it means that the Courts
have the power to determine that laws enacted by the legislature
are inapplicable. The situation gets worse when the legislature is
bicameral with a House of Representatives and a Senate. When the
House of Representatives passes bills, it sends them to the Senate
for approval and they become legislation. One day, the laws passed
by both are declared invalid and unenforceable by the Courts. It seems
the Court hits them both. The Court itself thinks it isn’t defying



250 msUszrunaiTInsiledluinseaasssssuynAIUIeU bo U

anyone. This does not mean that the laws are null from the beginning.
It simply means that the Court has found that they are void today,
which means that the law becomes null today, not since its adoption.
However, the Thai Parliament was not satisfied with the question.
Parliament set up a seven-member committee to examine Supreme
Court practices. This is what the Thai Supreme Court had experienced,
which is more or less the same thing that other organizations having
the power to interpret the constitution. One day, this Constitutional
Court could suffer the same fate.

When the committee of 7 people was established, it was
composed of Phraya Nitisart Paisal, former Minister of Justice, and
six other people, including Phraya Thepwithun, Phraya Nalaujchsuwuj
and Mr.Pichan Boonyong. The committee concluded that the
Supreme Court had done well in this case. If the Supreme Court was
to be prevented from ruling on the constitutionality of any action,
it would be preferable to create a separate institution to undertake
that role instead of the Supreme Court. Subsequently, a Constitutional
Council, rather than a Constitutional Court, was created. The
Constitutional Council was not a judicial institution. The Constitutional
Council did not wear judicial robes nor have a hearing procedure.
The council had no procedural law. In addition, it was a political
organization. The legislature, the executive and the judiciary, each of
which sent its representatives to the council. It was not a Court, but
a council. The Constitutional Council had been established and
operated for a long time to reduce the power of the Courts of Justice.

Whenever a provisional Constitution was drafted after a coup

d’état and it failed to mention the Constitutional Court, the Courts
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of justice take back that power. By 1997, the world had developed
to the point that a distinct and clear institution was expected to
protect the rule of law. We therefore had to comply with international
practices, such as those in Turkey, Austria, Germany and France.
The same is true of the three countries, Turkey, Indonesia and the
Republic of Korea, that had a Constitutional Court before Thailand.
It was clear that we had to create our own Constitutional Court.
This demand had been shouted for decades, but still had not
materialized. The 1997 Constitution established the first Constitutional
Court in Thailand, a real Court and not a council. The first Court had
15 judges, but this number was later reduced to 9 judges.

Courts refers to an institution with judicial power, a hearing
procedure, strict procedural code, the power to issue warrants, and
actual parties to the cases. The judges wear judicial robes. Their
judgments must be reasoned and published in an official journal.
Before taking office, Constitutional Court judges must take an oath
like in any other Court. The previous Constitutional Council had
none of these requirements. We did not even know where it met.

Now that 20 years have elapsed since the Constitutional Court
was established, we ask whether, in exercising its power, has the
Court applied the rule of law? We paved the way for the role of the
Constitutional Court in order to protect the rule of law. Who exactly
defined this role? Do we have a Constitutional order similar to the
systems of other civilized countries, where Constitutional Courts are
recarded as the protectors of the Constitution and the Constitution
is the supreme law of the land, which protects the rights and

liberties of people.
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The role of the Constitutional Court is supposed to play a
protective role. How does the Constitutional Court accomplish this
function? Let’s observe its decisions that have been handed down
over the last 20 years. | conclude from my observations that the
Constitutional Court has used four techniques as a protector of rule
of law.

First, if the provisions of a law could be applied directly to a
case, the Constitutional Court would apply them to cases without
mentioning the Niti-tham principle. | believe this is one of the
mechanisms to protect the rule of law, even though the Court does
not directly apply the rule of law. The Court examines the provisions
of a challenged law by comparing them to the constitutional provisions
to examine their constitutionality. If they are unconstitutional, then
the law is inapplicable. This is a very classic way and most countries
use this technique. Constitutional Court Ruling No. 40-49/2544, issued
shortly after its creation, stipulated that in order to challenge a
provision of an unconstitutional law, the complaint must specify
which part of the law was challenged. A general and unspecified
claim is not acceptable. This is a very classic way of comparing and
interpreting each section of a law. Most Courts use this method to
draw conclusions. It is a way of applying the rule of law without
mentioning the rule of law. It is a classic constitutional mechanism.

Second, all Constitutions, from the 1997 to the 2007 Constitutions,
have stipulated that if no provision of the Constitution applies to a
case, it must be decided in accordance with the constitutional
convention of the democratic regime of government with the King as

Head of State. How has this stipulation been applied? There was a
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time when we could not select the Prime Minister. Someone therefore
asked the King to appoint a Prime Minister in accordance with the
constitutional convention of the democratic regime of government.
King Rama IX then stated that there was no such constitutional
convention and he had no intention of appointing a Prime Minister.
Someone might have confused this case with the case of Ajarn Sanya
Dharmasakti, in which case the King did not appoint Ajarn Sanya
himself, but he was appointed on the proposal of the Speaker of
Parliament. If the Speaker had proposed other candidates, such as
Mom Rajawongse Seni, Mom Rajawongse Kukrit, General Prem, or Field
Marshal Thanom, the King would have appointed the proposed
candidate. He did not appoint a Prime Minister in accordance with
the constitutional convention, but the appointment was under the
Constitution’s condition. Many people thought that Ajarn Sunya was
a royally-bestowed Prime minister because he was a member of the
Privy Council, then resigned and took the post of Prime Minister.
What has really happened behind the scenes, | do not know. All | know
is that the Speaker of Parliament made the proposal at the time.
Khun Arthit Urairat proposed Khun Anand Panyarachun in the same way.
In fact, the Parliament voted shortly before the proposal in favor
of Mr.Sombun Rahong, but how could Khun Arthit propose Khun Anand?
The reason is that the Constitution is silent on how the Speaker of
Parliament gets the name of Prime Minister.

Thus, when Khun Arthit Urairat declared that as the Speaker
of Parliament he wished to propose that Khun Anand be appointed
to the post of Prime Minister, the King affixed the royal signature.

It was the same with the nomination of Ajarn Sanya; the Speaker of
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Parliament proposed to the King that Ajarn Sanya was the right person
for the post of Prime Minister and that he wanted to propose Ajarn
Sanya. For this reason, the King affixed the royal signature, appointing
Ajarn Sanya. Therefore, these practices are not the constitutional
convention as claimed. There are many issues that the Constitution
does not mention, but the Constitutional Court has applied the
constitutional convention, through the provision stipulating that no
provision applies to the case. The Constitutional Court has to decide
in accordance with the constitutional convention of the democratic
regime of government with the King as Head of State. Especially,
when it comes to protecting the rights and freedoms of people. The
interpretation of the constitutional convention of the democratic
regime of government with the King as Head of State is the second
technique that, in my opinion, is a part of Niti-tham principle. In this
case, the Constitutional Court applies the rule of law through the
constitutional convention of the democratic regime of government
with the King as Head of State.

| have found a decision of the Constitutional Court, ruling
No. 6/2543 issued shortly after its creation. There was a big issue at
that time. The Constitution stated that anyone who did not participate
in an election would lose some of their rights, and an organic law had
provided for this. Therefore, people would lose their rights if they did
not notify the Election Commission in advance. Thus, the problem
was presented and the Constitutional Court rendered its decision in
the case 6/2543 that, even if no law exempts the King and members
of the royal family from participating in an election, the King and

the royal family never participated and did not need to participate
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in elections, even though the King and members of the royal family
have such a right. For various reasons of political impartiality,
the failure to participate in an election and the failure to notify to
the Election Commission in advance of the appropriate cause of such
failure, are not illegal and should not be punished. The reason cited
by the Constitutional Court in this decision was the constitutional
convention of the democratic regime of government with the King
as Head of State. | think this is the constitutional rule of law, but the
Court did not clearly indicate that it was the rule of law, because
the rule of law was not yet been stipulated in the 1997 Constitution.
It appeared the first time in the 2007 Constitution. This is why the
Constitutional Court applied the constitutional convention to make
this constitutional exception.

Another interesting example is the judgment of the Supreme
Court of Justice. The judgment of the Supreme Court of Justice ruled
that the Constitution in force at the time of this decision was silent
on the use of land acquired through the compulsory expropriation
process. However, the Supreme Court ruled that the use of expropriated
lands should be tied to the public interest, government planning,
and so on. The government could not expropriate land for other
purposes; this constitutional convention had long been upheld. This
rule was not enshrined in the Constitution, but the Court established
this legal rule by invoking the convention of the regime of democratic
government. Expropriation is a restriction of the property rights of
individuals. In the case of the U.S. Supreme Court, expropriation
that have been carried out without reasonable conditions cause

the deprivation of property, which is a violation of the due process
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of law, that is, of the Niti-tham principle. Thai Courts did not cite as
such. We referred to the constitutional convention. Another interesting
decision of the Supreme Court concerned the ex post facto law, which
was contrary to the constitutional convention of a democratic regime
of government. The Supreme Court judgment number 912/2536
declared that any law providing for retroactive sanctions runs counter
to the constitutional convention. | think if this question arises again
today, the Court may rule differently, because it is possible that such
a law may be contrary to Section 2 of the Penal Code “a person
shall be criminally punished only when the act done by such person
is determined to be an offence and the punishment is defined by
a law in force at the time of the doing of such act, and the punishment
to be inflicted upon the offender is provided by the law.” The Court
may declare the action unconstitutional because the principle is now
enshrined in the Constitution or may refer to the rule of law. Personally,
| want to see the Court does that, so that we can clarify the rule of law.
However, at that time the Supreme Court could not go so far in
invoking the rule of law. It was simply applying the constitutional
convention in a democratic regime of government to reach a
conclusion. This was the second technique.

In the third technique, the Court applies the rule of law as a
protector, particularly in the case of the Constitutional Court. The Court
applies the rule of law without citing specific legal provision. If a legal
provision is cited, this is the first technique. If the constitutional
convention under a democratic regime of government is mentioned,
this is the second technique. The third technique, however, is the

application of eight legal principles that the Court might apply to
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one case or another. The Court adopts one of the legal principles
and applies to the case without indicating its origin. The Court explains
that the facts of the case are not compatible with such a legal
principle and never directly applies the rule of law or Niti-tham.
This process shows that the Court is still reluctant to explicitly and
directly apply the rule of law. It may sound a little confusing. I will give
some examples of cases to illustrate my point. One is the judgment
of the Constitutional Court number 21/2546, which is quite famous.
This case concerned the Personal Name Act. At the time, this act
provided for married women to use their husband’s last name. Single
women therefore used their own family’s last name, but when they
were married, they had to change the name to that of their husband’s
family. This practice was common and we all got used to it. Thus,
divorcees and widows may choose to keep the ex-husband’s last
name or return to their original family name. Thus, at the wedding,
the woman must use the surname of her husband. A complainant
lodged a complaint to the Ombudsman and the latter referred the
case to the Constitutional Court because at the time individuals
could not lodge a complaint directly to the Constitutional Court.
The Constitutional Court considered that this Act was incompatible
with the Constitution, and therefore was null and unenforceable.
Let’s look at the opinion. If the Court decided that the section of the
Act that required married women to use their husbands’ last name
was contrary to one of the provisions of the Constitution, then that
process would be the first technique. If it found that the section was
inapplicable because it violated the constitutional convention of a

democratic regime of government, the Court would have resorted
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to the second technique. But in this case, the Court did not use any
of these techniques above. The Court raised a legal principle, the
principle of equality. Under the Act, women who used their own
family name when they were single had to change their family name
to that of their husbands after marriage, but husbands who used their
own family name when they were single did not have to change their
family name after they were married. The principle of equality was
the heart of this case. When the Act required only women, but not
men, it was not equal. The principle of equality prevailed in this case,
but the Court refused to go on to cite the guiding principle, which
was the rule of law. The Court only mentioned that the principle
of equality took precedence. Because it took precedence and the
Personal Name Act was incompatible with it, the Act was found to
be unconstitutional and unenforceable. | consider this precedence is
the closest to the rule of law, but the Court did not mention it, since
the decision was rendered in 2003, at a time when the Constitution
in force did not mention the rule of law, which, as | have noted, was
included in the 2007 Constitution for the first time.

Compare the Constitutional Court Ruling No. 12/2552 to more
recent cases before the Constitutional Court, which were issued
about 8 years ago. We all know that after the coup d’état of Field
Marshal Thanomin 1972 (B.E. 2515), many coup decrees were published.
One of them prohibited the sale of food from 1 a.m. to 5 a.m. without
authorization of the police department in Bangkok, or the Provincial
Governor. In early years of its application, everyone was very respectful,
vendors would have to close their stores if they did not apply for

the permit. In subsequent years, vendors who wanted to sell during
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this period asked for permits. All applications from vendors were
accepted. However, some store owners did not apply for a permit
because they were not aware of this law. Not only the venders,
even the police and the governors, were not aware of its existence.

This coup decree was in force until 2009, when a conflict broke
out. A night vendor of rice soup in Saraburi Province was opening
without a license. The police in this area became aware of the coup
decree and arrested him. The vendor did not believe that such a
law existed and challenged it by saying that selling rice soup at
night was not illegal. The police showed him the coup decree and
arrested him. The case went to the Court. The Court did not know
what to do because the law actually stated that it was illegal to sell
food after 1 a.m. As a result, selling food anywhere in Thailand after
1 a.m. was forbidden. In fact, at that time, all the other coup decrees
had been repealed. | understand that this one was accidentally left out.
In 1994-95, under the administration of Prime Minister Chuan, in which
| was secretary, a board under the direction of Ajarn Sophon
Ratanakorn had been created to revise coup decrees. Many of them
were repealed, but not this one. Upon the request of vendor, the
case was transferred to the Constitutional Court. In the end, the
Constitutional Court declared that this coup decree was totally
incompatible with the Constitution and totally inapplicable.

The Court exercised its power and virtually repealed the law.
In the method it employed, the Court did not declare that this coup
decree was contrary to a specific provision of the Constitution;
if it did, this would be the first technique. The Court could not say that

the coup decree was incompatible with the constitutional convention
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of a democratic regime because there was no convention about
selling or prohibiting the selling of food after 1 am. However, the
Court ruled that everyone was free to engage in an occupation.
Interestingly, the Court emphasized that “the situation of society
has changed and the law no longer needs to be in force.” In fact, the
Court should not have inserted this sentence because great number
of laws could be nullified by the Court with that reasoning.

The National Council for Peace and Order, the NCPO, should
therefore pay attention to this story. The Court could simply review
the situation and repeal any obsolete law without indicating a
constitutional provision, as it would be difficult to find reasons
supporting that law is incompatible with the Constitution. This is one
of the examples of the third technique, in which the Court enunciated
a legal principle, such as the equality principle, which might even
be invented, but the existence of which has since been accepted.

The fourth and final technique is that the Court explicitly cites
the rule of law and only the rule of law and clearly explains why the
case is contrary to the rule of law. The classic example is the recent
12/2555 ruling of the Constitutional Court. Personally, | think this
judgment was quite praiseworthy. If | remember correctly, there was
only one newspaper in Thailand that published information on this
case, and only in a small column on the third page; the article
deserved to be published instead on the front page everyday for
seven days. That’s why this case did not attract much public
attention. After reading this judgment, the Direct Sales and Marketing
Act contained a provision inconsistent with the Constitution. It said

conclusively that when the corporation commits a crime, all its directors
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would be held accountable for its actions, because companies or
juristic persons who commit a crime cannot be imprisoned, but only
incur a penalty. With respect to deterrence, if corporation was found
guilty of criminal offense, the law presumed criminal liability of all
directors of the corporation unless they could prove their innocence.
If they could not or did not prove their innocence, they would all
be held criminally liable, no matter how many directors the company
had. The Constitutional Court rightly ruled that everyone was innocent
and presumed innocent until proven guilty. This Act presumed them
guilty until proof of their innocence, a reversal of the presumption
of innocence. In fact, the Court could simply have invoked this legal
principle - the presumption of innocence until proven otherwise.
Thus, because the law did not follow this principle and was written
contrary to this principle, it was therefore inapplicable. And the Court
could have simply settled the case with this principle.

Since the Court cited a legal principle, this would be the third
technique. In this case, however, | think the Court went further that
the Direct Sales and Marketing Act presumed that all directors of the
corporation were guilty until proven innocent, which was contrary
to the rule of law. The key is the use of this term. This provision was
inapplicable because it was inconsistent with the rule of law.

The next question is, with what part of the rule of law was that
provision inconsistent and how? We could say that it was based on
the legal presumption. | think this decision is very important, but it
did not attract much public attention. | think it may be difficult to
understand the Court decision in this case, and there is also a lack

of understanding of this law and its effects. In short, no one really
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cares about this judgment because it appeared only on the third
page of the Thairath newspaper in a small column of 5 lines.

The Government was frightened by this decision. The
Government asked the Council of State to look for laws with similar
provisions. The Council of State estimated that there were about
100 Acts, which means that these 100 Acts could potentially be
unconstitutional. The Council of State also suggested that the case
of the Constitutional Court concerned only the Direct Sales and
Marketing Act, but the other 100 Acts, such as the Public Company
Act and, the Copyright Act, were not related to it and none had ever
been examined by the Constitutional Court. Therefore, even if the
decisions of the Constitutional Court had an erega onmes effect, or
general binding effect, this judgment was binding only for that
decision, which concerned the Direct Sales and Marketing Act and
not all the other Acts which included similar provisions. I, as Councilor
of State, proposed to the Council of State to send this notice to
the Government to alert it of the potential difficulty to amend all
these Acts. What turned out to be the most difficult situation was
the period before amendment, when these Acts were still in force
and if the police arrested the directors of companies under these Acts.
This would become a more complex problem, as the police could be
found guilty of malfeasance under section 157 of the Thai Penal Code.

The Police Commissioner General sent a letter to the Council of
State asking whether the police should not make any arrest under
these laws. Would the police be held responsible under section 1577
The Council of State replied that it was also part of section 157 to

neglect to perform an official task, but to be fair the best choice
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would be not to make arrests. As a result, the Council of State asked
the Ministerial Cabinet to issue a resolution to end the enforcement
of these laws. The Ministerial Cabinet further explained that if it
passed such a resolution, it could also possibly be held criminally
responsible under section 157. | therefore asked the Police
Commissioner General to temporarily stop enforcing these laws
because they were in the process of being amended.

The Council of State then set up a special committee composed
of the presidents of all standing committees to resolve this situation.
We got frustrated as we found out that we had to amend more than
a hundred pieces of legislation because of one section of each. All these
laws contained exactly the same provision on this subject. If we took
each of them up one by one as part of the normal parliamentary
process, it would take about 50 years to all complete because the
legislative process was slow, especially during that period, when the
Parliament was largely inactive. As | have always said that during the
seven years from the administrations of General Surayud through
the era of Prime Minister Samak, Prime Minister Somchai, Prime
Minister Abhisit and Prime Minister Yingluck to the point when National
Council for Peace and Order (NCPO) took control only 120 pieces
of legislation were adopted. Compare that to the period of a little
over 3 years of the NCPO, when more than 300 laws went through
the legislative process. So, if we were to introduce bills to amend all
those acts, Parliament would not have the time to do it and it would
be a waste of time. What should we do?

Finally, the Council of State unanimously agreed that there

should be a central amending law listing 100 sections and 100 laws
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to be submitted to Parliament. If we had changed the hundreds of
laws separately, there would have been one hundred committees
and they could make different amendments to all those laws.
Furthermore, the amendments would again be potentially
unconstitutional. We had to therefore apply the legislative process
in order to have a unified amendment that would have legal effect
on all enumerated laws. This would simplify the whole process.
So, we consulted Parliament. They did not agree, arguing that this
scheme had never been done before. In addition, when they amended
these laws, they wanted to review and amend other parts of the laws.
So, we put the bill in the drawer and waited. Shortly thereafter,
the NCPO came to power.

After the NCPO took control, the National Assembly was
established. One of the first laws passed by the National Assembly
was this consolidated law. A normal democratic Parliament would
not agree with this idea, but this National Assembly authorized such
a technique, adopting a consolidated law amending all the hundred
laws enumerated. So now, all the unconstitutional provisions have
been changed, but it is a bit more difficult to apply and read the
laws because we have to look at the provisions of the consolidated
law simultaneously.

This is the fourth technique, which is to directly quote the rule
of law. Please note that all the decisions of the Constitutional Court
that directly apply the rule of law were rendered in 2013, and that
there had been none before. Case 4/2556 of the Constitutional Court,
issued 5 years ago, is another example. The case concerned the Act

on Mutual Assistance in Criminal Matters. Thailand was part of the
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international agreement on mutual assistance in criminal matters.
We passed the legislation to implement this international agreement.
The law stipulated that after criminal matters co-operation between
Thailand and any other country had been established, foreign courts
may take evidence from witnesses resident in their country for Thai
courts and forward that statement to Thai courts, if the witnesses
could not appear or could not come to the Thai courts. Thai courts
would receive this evidence as if it was collected in Thailand. This
process is called mutual assistance in criminal matters.

In one case, the defendant resided in Thailand and the witness
was in a foreign country. It was impossible to call that witness to
appear before the Thai Court. The Thai court therefore asked the
foreign court to assist in the hearing of evidence and forwarded a
statement to the Thai court for further prosecution. The Thai court
found that the defendant was guilty of the alleged acts, and that
the Act on Mutual Assistance in Criminal Matters was applicable in
the case. The defendant brought a motion before the Constitutional
Court challenging the constitutionality of the law. The Constitutional
Court held that the defendant had the right to cross-examine the
witnesses who testified against him. Testimony gathered in foreign
countries without the knowledge of the defendant and without
cross-examination by the defendant was inadmissible and could not
be used to punish the defendant. If this provision of the law were to be
declared unconstitutional, what would be the reason? Because no
provision of the Constitution prohibits such practices. The Court did
not mention any particular provision or the constitutional convention

under a democratic regime of government. The Court also did not
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cite the principle of law, which actually existed that the accused
had the right to cross-examine evidence. If the Court had mentioned it,
there would be questions about where this principle came from.

The Constitutional Court therefore declared that the law was
invalid because it was contrary to the rule of law, as it excluded the
right of the accused to cross-examine witnesses. The Court found
that this provision of the Mutual Legal Assistance in Criminal Matters
Act was unconstitutional. Please note that because a provision of law
was contrary to the rule of law, it was therefore incompatible with
the Constitution and inapplicable. Similarly, if this was incompatible
with the constitutional convention of the democratic regime of the
government, it was also contrary to the Constitution and inapplicable.
This situation has occurred more often and leads to the conclusion
that the Constitutional Court is, first of all, the protector of the rule of
law by applying all the techniques in order to preserve the supremacy
of the Constitution, based on the idea that “there is still sky above the
sky.” Even though Parliament enacted a law, it was not final because
first, there is the upper sky, which is the Constitution, and second,
the Constitutional Court is the guardian of rights and freedoms of
the people.

Some of the techniques or methodologies of application
depended on the Courts at different times. Over the past 20 years,
many techniques and methodologies have been applied, allowing us
to observe new techniques and methodologies that might be used in
the future. | expect the rule of law to be the essential legal principle
that all, including the Courts, the government, the parliament and all

public officials, must respect. There was a Sultan of Perak from
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Malaysia who was previously the Lord President of the Supreme
Court of Malaysia. His father died, so he resigned from the Supreme
Court to take the throne as Sultan and Governor of Perak.Thereafter,
the supreme king of Malaysia, Yang di-Pertuan Agong, died. He was
elected to be next king and presumed to be the Yang di-Pertuan
Agong by the 9 sultans of Malaysia. When he became supreme king,
he was named a king of the rule of law because he had completed
the English barrister program. He said that the duty to protect the
law was not only the responsibility of the Courts, but also of the
government and Parliament. Parliament had to keep this in mind
when a bill was passed so that it did not have a lot of problems before
the Courts at a later stage. The government also had to take this into
account in the administration of state affairs. In addition, the Courts,
in making fair decisions, should be aware of this. Above all, the ones
who seemed not to be bound by the rule of law but who had
everything to do with it were the people or the individuals. They had
to scrupulously respect the rule of law by refraining from any form of
corruption, bribery or illegal taxation. This is part of the rule of law.
If the people also followed the rule of law, the country would be
in the expected legal state. These ideas became more and more
popular because no one thought that the rule of law would apply
to individuals.

That’s all the content that time and my knowledge allow me
to present. With regard to the theme “The Constitutional Court: the
protector of the rule of law”, | encourage the Constitutional Court
to continue its functions with persistence and perseverance. More

importantly, as mentioned above, if problems, obstructions, harsh
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words, criticisms or even mistakes of the Constitutional Court occur,
we must understand them as part of the experience, and learn
from them in order to resolve them. Ultimately, the Constitutional
Court would be one of the institutions in Thailand that currently
exercises one of the sovereign powers. Moreover, it is not only an
arbiter, but also a protector of the rule of law. The last term | would
like to discuss, which | have already mentioned, is good governance.
Sometimes we forget that the first criterion of good governance is
the rule of law. Good governance has 6 to 7 criteria and it starts with
the rule of law. Separately, it is an autonomous principle and when
combined with other principles it is the first of the seven principles
of g¢ood governance.

For good governance, if the first principle is violated and illegal
and that the laws are not respected, the rest will not make sense.
Being lawful may not be compatible with good governance if there
is no public participation or accountability. It begins with Tham rma
or Niti-tham, which is the first criterion of the rule of law; the other
principles follow later. In the end, it is said that the country must
have the supremacy of the constitution, that it must have the rule of
law, and that it must have good governance. They all are the same.

I would like to finish this remarks here. Thank you very much.
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The Summary of Special Lecture
on “Rule of Law in Korea: A Journey towards Justice
and Humanity”
By Lee Jin-Sung
The President of the Constitutional Court of the Republic of Korea

The speaker started with the explanation on the history of the
rule of law in Korea. The first part relates to the tradition of the rule
of law in Korea. About 600 years ago, in 1392, the Joseon Dynasty
was established on the Korean Peninsula. The founding philosophy
of Joseon was to realize a Confucian ideal of “Ye’. The term ‘Ye’ is the
principle of social structure achieved by a sage or king who understands
the law of nature. ‘Ye’ was exhibited in the form of national rituals,
and administrative organizations, by being prescribed in the nation’s code
of law. Being an absolute monarchy, Joseon did not adopt the rule
of law in its modern meaning. However, the king’s power was limited
by the national ideal of ‘Ye’ and other relevant laws. For instance,
the king’s every action was recorded, and officials were permitted
to review and argue whether the king’s practices complied with
‘Ye’ and law.

The second part is the governance under the law in Korea.
In 1910, the Korean peninsula was forcefully colonized by Japanese
imperialists; causing the end of the 500-year history of Joseon.
The Japanese annihilated Joseon’s tradition in honoring ‘Ye’ and law,
and replaced it with its own colonial rule. However, laws enacted by
the Japanese at that time were not aimed to limit the power of ruler

or protect civil rights but were only applied to legally discriminate,
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suppress and exploit Koreans. Law enforcement by the Japanese
imperialists created sex slaves from the population detaining them
in military camps and imposing forced labor by Japanese conscription
order.

In 1945, Korea regained its independence, but shortly after,
the Korean War became. The outcome of the Korean War resulted
in the country being controlled by dictatorship and military regimes,
which dismissed the rule of law. By 1948, the Constitution of the
Republic of Korea was created and promulgated introducing modern
concepts of the rule of law such as the separation of powers and
liberties. However, subsequent presidents and politicians repeatedly
amended the Constitution in order to strengthen their power and
extend presidential terms. The fundamental rights provided in the
Constitution had no actual effect as they were disregarded by the
legislative, the executive and the judiciary.

The speaker gave an example from 1961 when former President
Park Chung-hee took office through a military coup. The Constitution
at that time restricted leaders to two presidential terms, but, in 1972,
President Park amended the Constitution to provide undefined
presidential terms. In addition, President Park granted the president
the power to issue a Presidential Emergency Decree in order to
maintain the presidential office. There were many critics of this
Presidential Emergency Decree because it also constituted the power
to arrest, detain and criminally punish members of the public without
warrant. During the first Constitution of 1948 and the Constitution
of 1987, despite the Constitutional Committee or the Supreme Court

having the power to review the constitutionality of statutes, these
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institutions rarely declared any statutes unconstitutional. Such failure
of the independent judicial bodies to review the constitutionality of
statutes and the violation of fundamental rights by the legislative or
the executive, illustrates that the country did not apply or respect
the principle of the rule of law.

Under the atrocious military dictatorship led by Chun Doo-hwan,
there was torture and killings of college students involved in democratic
protest. This situation triggered a series of large-scale demonstrations
for democracy nationwide in 1987. Such demands prevailed and the
Constitution was amended to establish a direct presidential election
system with only one presidential term. The amendment also resulted
in the establishment of the Constitutional Court, which is now the
constitution of Korea.

The speaker then explained that, in 1988, the Constitutional
Court of Korea was inaugurated, with the key function to implement
substantive rule of law. Over the past 30 years, the Constitutional
Court of Korea has decided about 33,000 cases and rendered about
1,500 of them unconstitutional. The Constitutional Court of Korea
exercises power under the rule of law by defining the scope of law in
order to prevent the violation or rights and liberties, with principles
such as proportionality and equality under the law.

The speaker described a few notable decisions of the
Constitutional Court of Korea. One examples was when the Court had
quashed the government practices such as Presidential Emergency
Decrees that justified the arrest without warrant; punishment of
persons who criticized former constitutional amendments; a blanket

ban on public assembly or demonstration at night; the deprivation
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of voting rights of prisoners or persons on probation; deeply-rooted
laws which discriminate against women; poor conditions in prison
that compelled inmates to sleep on their side next to each other;
refusal of a suspect’s right to counsel during interrogation when not
in custody; ban on political activities of labor unions; and censorship
on movies. According to history, it has been found that those in power
are often tempted to stray from the law and act indiscriminately or
for their own political and personal interests. The key function of the
rule of law is to prevent this situation. Thomas Paine simply noted in
‘Common Sense’ that “in free countries, the law ought to be King.”

Recently, the Constitutional Court of Korea was requested to
protect the principle of the rule of law in the form of impeachment
rulings. Pursuant to the Korean Constitution, motions to impeach
high ranking officials shall be approved by the National Assembly
and then referred to the Constitutional Court of Korea to consider.
In July 2016, the media reported that former President Park Geun-hye
allowed her close friend, Choi Soon-sil, to mediate in the fundraising
of certain foundations for the benefit of Choi Soon-sil; and leaked
confidential government documents.

The people were outraged by the scandal, which sparked protest
at night, even though the public assembly at night was formerly
banned by law before being quashed by the Constitutional Court.
The candlelight rallies continued for 17 weeks in order to demand
President Park to step down. The National Assembly voted in favor
of her impeachment two years ago.

On 10 March 2017, the Court reached a unanimous decision

that President Park should be removed from office, on the grounds
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that she had carried out misconducts during her presidency. The Court
acknowledged that her actions violated the Constitution and law,
and impaired the principles of democracy and the rule of law. In order
to protect the national interest, the former president, Park Geun-hye,
should step down or be removed.

At present, the Court has made an effort to continuously
protect rights and liberties and the rule of law. For example, the
opposition of mandatory military services shall be protected under
the Constitution; and that abortions shall not be criminalized. Also,
there is a proposal to amend the Constitution which has remained
the same for more than 30 years, (currently, the amendment of the
Constitution is in progress). The Constitution has been amended to
extend the scope of rights and liberties for all people not merely
Koreans. In addition, there is a proposal on the issue of security, access
to information, information protection, appropriate housing, and public
health. The amendment thereof is to ensure further protection,
and extend the equality rights to prohibit discrimination against
disability, age, ethnicity. Over the past three decade, the Court has
been courageous in the modernization and development of Korea.

From an Asian continent perspective, in 2010, the Constitutional
Court of Korea took the initiative to establish the Association of Asian
Constitutional Courts & Equivalent Institutions (AACC) with other
Asian countries that have equivalent institutions. Korea has also made
an effort to disseminate the rule of law throughout Asia. The Court
also actively promotes the rule of law in Asia. In 2012, the Constitutional
Court of Korea hosted the first Congress of AACC and the 3" Congress

of the World Conference on Constitutional Justice in 2014.
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Subsequently, in 2016, the AACC Secretariat for Research and
Development was established in Seoul, and now hosts conferences
on justice rapporteur judges as well as compiling a database relating
to constitutional law, with the ultimate goal to establish court of
human rights in Asia.

At present, the rule of law in Korea is something that could
never have been imagined a hundred years ago. The potential Asian
court of human rights may help us maintain the rule of law in a
better manner.

The rule of law means the commitment of those in power
to act within legal boundaries, for instance, any person should not
expect negative consequences or be prosecuted; or be removed
from office once a new president takes office.

The speaker illustrated two key lessons in Korea.

First, having laws is not enough, they must be observed.
The Korean Constitution between 1948 and 1987 had provisions
sufficient to protect human rights. However, when the national leaders
and politicians disregarded those provisions, the provisions under the
constitution were ineffective and rendered irrelevant. Even though
there was provision within the rule the law, it essentially did not
exist.

Second, justice based on humanity should be embodied in the
law. Many people have argued that justice has existed throughout
history. However, theory of justice explains that every person should
receive equal treatment, freedom and best outcomes from limited
resources, while seeking to add such values through mutual cooperation.
It should be remembered that the justice we pursue should be

based on humanity and respect for fellow people.
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For minorities, the form of justice may not be sufficient to
compensate for the underlying inequality within society. At the
beginning, minorities suffer from the lack of resources and are often
disadvantaged by their environment. Proactive measures then are
required to provide them justice and equality. In essence, equality is
based on compassion and sheared humanity and it is the responsibility
of everyone to create a fair and equitable society. The law enacted
with malice against certain groups of people leads to the destruction
of mankind.

The prevention of such unpleasant situations is to apply
the law on the basis of humanity and disseminate the rule of law
throughout the world as the substantive law.

Legal history rarely repeats itself. However, when the mankind
established that the rule of law is universal humanity that is a possible
and achievable goal. The only remaining question is whether we can
achieve that goal. According to the book authored by Thomas Paine
titled ‘Common Sense,’ it triggered the U.S. independence movement,
causing changes in the U.S. and the entire world. There were about
three million U.S. citizens at that time compared to 120,000 copies
of the book, and the books were sold out within three months. The
total sales were recorded as 500,000 copies, including the translation
in French. This could be implied that almost all literate adults had
bought the ‘Common Sense’.

What did that mean to Thomas Paine himself? He must have
made a fortune from the record sales. What would you do with such
money if a book of yours was so popular? Would you buy a mansion

by the lake? But Thomas Paine used all profits to purchase mittens
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for soldiers suffering from the cold weather.

To have humanity needs not be grandiose. The mindset of the
universality of humanity is not a virtue, but the choice we all have
to act or react in either a positive or negative way. Therefore, the
mindset of compassion and universality of humanity remains in our soul.
The more humanity we have the more positive option we have.

In the courtroom every day, we meet many people and hear
their stories. They tell us their thirst, hunger, and cold hands.
The moment we feel empathy for them, will we have the courage
to let go of our self-interest and reach out an open hand to hold their
trembling hands?

The small choice made each day in the courtroom will

determine the direction of the long journey of the rule of law.
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The Summary of Special Lecture
on “The Turkish Constitutional Court
as Protector of the Rule of Law and Human Rights”
By ZUhtl Arslan
The President of the Constitutional Court of the Republic of Turkey

The speaker began by explaining that the Constitutional Court
exists to maintain the supremacy of the Constitution. The Constitution
is a collection of supreme rules binding the legislative, executive, and
judicial bodies. The Constitution is the most effective instrument to
protect rights and freedoms of individuals. The Constitutional Court
plays a crucial role in upholding the principle of rule of law and in
protecting fundamental human rights. In general, the Constitutional
Court is empowered to exercise a constitutionality and a constitutional
complaint. The constitutionality review of laws is relatively well-settled
area of constitutional jurisdiction, whereas the constitutional complaint
and human rights issues are more dynamic and pose major challenges
to constitutional justice. The rule of law is stipulated in Article 2 of the
Turkish Constitution.

In 1895, the rule of law was described by Dicey in his study of
constitutional law. The fundamental principle of rule of law is based
on a number of principles. Firstly, the constitution respects is the
supremacy of laws. No one is above the law and if the law is enacted
properly, it would prevent the abuse of power by those in positions of
national responsibility. Secondly, it is recognized the equality before
the law. Dicey explained that everyone shall be equal before the law,

and this principle shall be also applied in the courts of justice and the
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administrative courts. Thirdly, Dicey also stated that the constitution
was not only the source of the rule of law, but it was the result of
the rule of law. In this sense, the rule of law is best exercised by
the courts. This principle is applied, not only in the legal provision but
also in the relationship between the rule of law and human rights.

There is a close relationship between the rule of law and
human rights, and protection under the Constitutional Courts. The rule
of law is an unamendable principle because it provides fundamental
definition. The Republic of Turkey is a democratic regime and respects
human rights. Accordingly, the rule of law provides in Article 2 of
Turkish Constitution is based on the court judgments that everyone is
equal under the law. The fundamental rights and freedoms are seen as
part of the rule of law. In many cases, the Constitutional Court renders
a judgment applying the rule of law such as the principle of legal
certainty or the principle of legitimate expectation. Therefore, there
is a close relationship between the rule of law and human rights.

The speaker generally explained about the constitutional justice
and emphasized on constitutionality review of laws. In the meantime,
the rule of law being enshrined in the Turkish Constitution and in the
Korean Constitution is fairly similar. The constitutionality review of law
was introduced into the Turkish legal system in the 1961 Constitution.
The Constitution established the Constitutional Court and incorporated
both the constitutional review and constitutional complaint system.
In case where the Constitutional amendment was required, it deemed
necessary to conduct with minor changes.

The Constitutional Court is empowered to perform 3 essential

functions. First, the Court has the power to control political parties’
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activities including the possibility to dissolve them. Political parties
whose programs or activities are contrary to the Constitution shall be
dissolved by the Constitutional Courts. Second, the Court also serves
as the “Supreme Criminal Court” charged in trying the President,
Prime Minister, government Ministers, Chief of Staff, other top level
commanders as well as high courts justices for offenses relating to
their duties. Finally, in 2010, the Court was given power to admit
constitutional complaints of individuals. Individual application or
constitutional complaint mechanism was introduced by the
constitutional amendment of 2010. Article 148 paragraph one of
the Turkish Constitution states that everyone may file a complaint
to the Constitutional Court on the grounds that their fundamental
rights and freedoms within the scope of the European Convention on
Human Rights guaranteed by the Constitution have been violated by
public authorities. Upon the introduction of the individual complaints
in Turkish legal system, on 23 September 2012, it was the first date
that the Constitutional Court started receiving individual complaints.
The Turkish Constitutional Court has made considerable efforts
to protect human rights during normal time and state of emergency.
Turkey declared the state of emergency after the coup attempt of
15 July 2016, when the democratic constitutional order was seriously
threatened. On 20 July 2016, the Turkish government declared the
state of emergency to fight with what they consider to a terrorist
organization. The Constitutional Court had received overwhelming
complaints in the aftermath of the state of emergency measure.
Since 15 July 2016 to present day, the Court has received about
118,000 individual complaints. These applications can be divided
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into 2 categories: first, complaints relating to dismissal from public
offices, and second, complaints relating to pre-trial detention. The
establishment of the Inquiry Commission on State of Emergency
Measures played an important role in dealing with complaints
concerning emergency decree measures. After examining the
complaints, the Constitutional Court rejected almost 72,000 complaints
due to non-exhaustion of ordinary legal remedies. Then, the Court
indirectly referred those remaining complaints to the Commission.
The decisions of the Commission were subject to a review of the
Administrative Court, and then they may be challenged before the
Constitutional Court. Those complaints could be classified into
several categories depending on the status and situation of the
complainants. The Court rendered its judgments for many groups,
including participants involved in the coup attempt, detained individuals,
former judges and prosecutors, members of parliament and politicians,
and journalists.

At present, since 15 July 2016, the number of pending applications
before the Court is approximately 6,500 cases. The Court has found
violations of human rights in about 1,300,000 complaints, (most of
which relate to the right to fair trial, the right to life, the right to property,
prohibition of ill-treatment, and the right to privacy). Since the individual
complaints remedy was first introduced in 2012, Constitutional Court
passed judgments for more than 50 percent of all applications. The
total number of applications filed during the state of emergency in
2016 was 102,000 applications. Accordingly, the Court has examined
86 percent of all applications received after the coup attempt.

The number of pending applications before the Court is around
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39,000 cases, and about 9,500 complaints relates to the emergency
measures. These statistics demonstrate that the Turkish Constitutional
Court played an active role and made considerable efforts to protect
human rights during the state of emergency. Despite extremely a
number of applications, the Court handled most of them in a timely
manner. Meanwhile, as the recent experience indicates, the Court has
paid particular attention to key issues such as freedom of expression.
The constitutional complaint mechanism is an effective remedy to
be exhausted before resorting an individual appeal to the European
Court of Human Rights.

The practical reason for introducing the system of constitutional
complaint is to reduce the number of complaints and violations
against Turkey submitted to the European Court of Human Rights
in Strasbourg. After the introduction of constitutional complaint,
the applications from Turkey to the Strasbourg Court and violation
judgments against Turkey decrease significantly. The European Court
of Human Rights considers the violation of fundamental rights,
while the Turkish Constitutional Court reviews the violation of the
European Convention on Human Rights. Turkey has been a party
to the European Convention on Human Rights since 1950, and was
also a founding member of the European Convention on Human
Rights and subsequently ratified the Convention in 1954. The Turkish
public officers have to perform duties in compliance with the
European Convention on Human Rights. Another reason for reviewing
the European Convention on Human Rights is that Article 90 last
paragraph of the Constitution provides that if there is any conflict

between the international treaty and the Turkish law, the international
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treaty prevails over such domestic law. It seems obvious that this
European Convention is of significant to the Constitution Court,
including other international conventions concerning human rights.
Particularly, the Constitutional Court shall take the European
Convention on Human Rights into its consideration because section
148 of the Turkish Constitution clearly states this Convention within
the submission of applications.

While the rights and freedoms have been protected under the
European Convention on Human Rights, the individual complaints
alleged human right violations from Turkey shall first submit to the
Turkish Constitutional Court before rendering the European Court’s
adjudication. This procedure is to reduce the number of cases lodged
to the European Court of Human Rights. The judgment of the European
Court of Human Rights has a key role in many constitutional courts,
including Turkish Constitutional Court and other Turkish courts. The
success and effectiveness of the individual complaints of the Turkish
Constitutional Court is also recognized by the European Court of
Human Rights. The European Court has explicitly stated that the
constitutional complaint in Turkey is an effective remedy as found
in the case of Hasan Uzun v. Turkey.

The speaker also explained that only after exhausting the
domestic remedy of constitutional complaint, the complainants
could submit their allegations before the European Court. The
principle of subsidiarity may create tension between the regional
human rights courts such as the Strasbourg Court and national
authorities. This is also the case at national level. The subsidiary

nature of the individual complaint remedy may lead to some conflicts
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between the constitutional court and courts of general jurisdiction.
The general courts, in some cases, may show reluctance to respect
the judgment of the Constitutional Court even though the
judgments on the violation of human rights may not be appropriately
enforced. The success and effectiveness of constitutional complaint
remedy was demonstrated in two separate judgments on 11 January
2018.

Recently, the Constitutional Court has found the violation of
privacy rights, security rights, and the freedom of expression, regarding
the pre-trial detention of two journalists. The complainants had been
arrested and detained during the coup attempt of 15 July for alleged
terrorism offenses. The Court found that the investigation authorities
failed to demonstrate any factual or concrete evidence other than
those provided in the newspaper, TV discussions. The available
evidence was insufficient to reach the conclusion of strong indication
of guilt, which was a constitutional prerequisite for pre-trial detention.
The Constitutional Court then reviewed article 15 of the Constitution
as to the detention under the state of emergency, and concluded
that it was not justified by the strict requirements of the situation.
In summary, the Constitutional Court found that pre-trial detention
measure was not proportional, even under the state of emergency.

The Constitutional Court transmitted the judgment to the
court of first instance and ordered necessary measures to redress the
violation thereof, without specifying the release of the applicants.
Upon the violation of Constitutional Court judgment, the applicants
requested their release before the competent courts. The court of

first instance affirmed its legal decision and rejected the request.
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The court of first instance argued that the Constitutional Court had
assessed the evidence in the case filed beyond the scope of its power.
The Court then sustained that the violation of judgment did not
comply with the Constitution and the law, and therefore amounted
to the usurpation of power. Indeed, the approach of the court of first
instance was unprecedented. As the violation of judgment made by
the Constitutional Court did not explicitly mandate the release of
the applicants, the term “redress” was needed to be interpreted.
Subsequently, the applicants filed a new complaint alleging a
violation due to non-execution of previous judgment. The Constitutional
Court has addressed this issue urgently in a new application. The Court
started its analysis by stating that the existence of strong indication
of guilt was a constitutional precondition of pre-trial detention.

Regarding the pre-trial detention in the past, there was doubt
that the accusation was sufficient to detain any person. However,
it should be noted that Article 153 of Turkish Constitution explicitly
provides that the decisions of the Constitutional Court are final
and binding upon every other organization. As such, the legislative,
the executive and the judicial powers shall respect the judgment
of the Constitutional Court. The Constitutional Court also stresses
that the compliance with the judement of the Constitutional Court
is important; in other words, any case relating to rights and liberties
shall be made upon the rule of law.

The speaker illustrated that under the rule of law principle,
lower courts were required to respect and honestly implement the
decisions of the Constitutional Court rather than questioning its duties

and powers. The Court then assessed the specific circumstances of
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the present case and concluded that the applicants should have
been released upon the violation judgment. The competent courts
therefore made an order to immediately release the applicants. The
failure to duly execute the violation of judgment of Constitutional
Court thereby was resolved under the principle of rule of law. As the
court of first instance acted in accordance with the second judgment
of the Constitutional Court, the effectiveness of the constitutional
complaint remedy in Turkey was maintained. Therefore, the practice
of rule of law shall be strengthened when adequately resolved under
the law.

Finally, the response to the European Court of Human Rights
is the legal discussion upon the judgment of Constitutional Court.
The complaint lodged by the applicant before the Strasbourg Court
claiming that their rights and liberties were violated by the Turkish
government. The European Court mostly supported the findings
of the Constitutional Court concerning the violation of rights and
liberties, and the freedom of expression. In these judgments, the
European Court rejected the attitude of the court of first instance
in non-compliance with judgment of European Court. The European
Court declared that since the decisions of Turkish Constitutional Court
are final and binding, the effective remedy for the violation of Article
5 of the Convention, which guarantees the right to personal liberty,
must be redressed. The Strasbourg Court also pointed out that failure
of the competent courts to release the applicants following the
binding judgment of Turkish Constitutional Court runs counter to the
fundamental principle of rule of law and legal certainty for the

Strasbourg Court.
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These principles are inherent in all articles of the Convention,
and it is deemed as the cornerstone of the guarantee against
arbitrariness. According to Dicey, the measure against arbitrariness is
the nature of rule of law. The European Court also concluded that
the continuing pre-trial detention of applicants after the violation
of judgment of the Constitutional Court was not regarded as lawful
and not in compliance with the law, as provided in Article 5 of the
Convention in the protection of rights and liberties. The European
Court has also emphasized that the pre-trial detention of applicants
raised serious doubt as to the effectiveness of constitutional
complaint remedy in Turkey.

However, The European Court did not depart from its previous
conclusion that constitutional complaint in Turkey constituted an
effective remedy prior to lodging a complaint to the European Court
of Human Rights. In this conclusion, the constitutional complaint
system in Turkey continues to serve its purpose in an effective and
successful manner. The system was established to protect and
promote human rights by resolving human rights violation within
Turkish border, and thereby to decrease the applications to the
European Court of Human Rights. The Constitutional Court properly
examines and addresses human rights complaints, and this remedy
must be exhausted before resorting to the European Court of Human
Rights. Therefore, Turkish Constitutional Court is committed to ensure
the respect of rule of law and human rights by remaining within the

constitutional boundary.
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The Summary of Special Lecture

on “Constitutional Justice: Doctrine and Practice in Indonesia”
BY Dr. ANWAR USMAN, S.H., M.H.

The Chief Justice of the Constitutional Court of the Republic

of Indonesia

The speaker explained about constitutional justice, practice and
doctrine in Indonesia. The Indonesian Constitution was promulgated
on 18 August 1945, precisely one day after the proclamation of
Indonesia independence. The Constitution of Indonesia consists of
two main parts: first, the Preamble of the 1945 Constitution and second,
a number of constitutional provisions. The Preamble of the 1945
Constitution describes the spiritual atmosphere among the drafters
of the constitution in relation to the ideals and objectives of the
Indonesian independence struggle, as well as fundamental
characteristics of state’s ideology. Pancasila or the ideal of state
independence is also provided within the Constitution.

The Indonesian Constitution encompasses the fundamental
rights and liberties, duties, structure of power, and the limitation of
exercising the said power. After gaining independence, Indonesia
was not able to constitute a democratic state, but had attempted
to bring into reality the principle of rule of law. Under the Preamble
of the 1945 Constitution, the principle of rule of law was clearly
stated that “the Indonesian National Independence was written into
the Indonesian State Constitution”. This is the most fundamental

principle of the Indonesian Constitution.
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The establishment of the rule of law was formulated in Article
1 paragraph (3) of the 1945 Constitution, called ‘negara hukum’ that
is a translation of Rechtsstaat or the rule of law. Although the term
‘negara hukum’ and the rule of law have different legal backgrounds
and traditions, (as well as different institutional applications) both
terms have similar meaning in relation to the protection of fundamental
human rights, and the independence of judicial organizations.

The principle of the Rechtssaat was adopted in those Continental
European countries applying the civil law system, while the rule
of law was embraced by Anglo Saxon countries that apply the
common law system. Therefore, in order to implement the law, the
countries applying civil law focus on state administration or legal
statutes, while countries applying common law place more emphasis
on judicial activities. As a result, the principle of the Rechtssaat
relies heavily on the written law for legal action, while the rule of law
in the common law system upholds the principle of equality before
the law, via justices creating fair law.

In 1999 to 2002, there was the amendment of the 1945
Constitution of Indonesia, clearly stating the principle of the rule
of law. Such legal provision makes Indonesians feel that the country
has adopted the rule of law as effectively as other countries. In the
amendment of Article 1 paragraph (3) of the 1945 Constitution,
it states that Indonesia is a country based on the rule of law in
state administration, and the rule of law is explicitly contained within
Indonesian laws. The rule of law is integrated and applied in the
legal system, and has evolved to meet subsequent needs. Indonesian

law is based on the principle of legal certainty including the key
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principle of the rule of law. It is also appreciating the fundamental
justice derived from the principle of the rule of law which includes
all the substantive and procedural law rested on the basis of
maintaining of justice.

Animportant principle (and a distinctive feature) of the Indonesian
legal system is Pancasila. Pancasila is the combination of both the
Rechtsstaat applied in the civil law system and the rule of law that
applied the common law system, together with traditions, religions,
and religious law. Therefore, under the Pancasila legal system, the law
must have an orientation towards justice. Pancasila represents the core
of Indonesian law and becomes the standard when applying and
practicing Indonesian law.

The Pancasila legal model can be interpreted in two ways.
Firstly, it serves as the legal standard and reference point when
applying the legal ideal to Indonesian society. Secondly, Pancasila is
deemed as an idealized law system in order to organise and govern
the legal activities within an ideal society. Pancasila is a starting point
as well as a destination point when applying the law in Indonesia.
Therefore Indonesian law is fundamentally a representation of the
objectives of Pancasila.

The Constitutional Court of the Republic of Indonesia was
inaugurated on 13 August 2003, serving as the guardian and interpreter
of the Constitution, the protector of civil rights, and the enforcer of
state values. As the state’s ideology, Pancasila represents a core
component of the 1945 Constitution, when it was inaugurated. The
principle of Pancasila was the legal model of 1945 Constitution.
Therefore, the enactment of the Constitution is deemed as upholding

the state ideology.
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The enforcement of the law and the Constitution shall come
together in several ways. According to Friedman’s approach, the
implementation of the law consists of substantive structure, and legal
culture. Law enforcers, as the part of the legal structure, play the
key role in adopting legal concepts or legal system. Law enforcers
are also required to have profound legal knowledge, intelligence and
courage to explore the values of justice to end disputes in their hands.
The nature of the law shall be demonstrated, and a commitment to
implement the principle of justice embodied within the legal concepts
and system.

Legalissues and law enforcement concerning the Constitution
often occur when the law enforcers are not aware of the noble legal
values. The absence of such awareness of noble values causes unfair
enforcement of the law. The existence of law without justice is like
a body without a soul. In order to avoid such situations, Indonesian
law is implemented with a constant consideration to elevate and
internalize Pancasila into the legal system. To sustainably maintain
Pancasila, as the legal standard, the incorporation of Pancasila values
becomes an essential framework within Indonesian law. This shift
in the value of Pancasila is a procession of Indonesian legal enforcement
which is unavoidable. The main purpose is to ensure that the value of
Pancasila is embedded in every law enforcement proceeding.

The speaker explained in more detail the principle of Pancasila
in the context of the Republic of Indonesia, as follows:

First, Pancasila is the basic philosophy and ideology of the
state composed of the objectives and ideals of those who fought
for freedom and established independence and the unification the

nation of Indonesia.
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Second, Pancasila represents the pluralism of Indonesian
society to accommodate the diversity in tribes, religions, races, and
groups, to uphold human rights under democratic state in order to
achieve social welfare and justice for all.

Third, Pancasila is the legal basis for the unitary state of the
Republic of Indonesia. This is reflected in the Preamble of the
1945 Constitution, which states that the national independence of
Indonesia is enshrined in the Constitution with the sovereignty of the
people; belief in the one and only God; justice with civilized humanity
for the unity of Indonesia; and democratic life led by wisdom of
thoughts amongst representatives of people, with the goal to achieve
the social justice for all people of Indonesia.

Fourth, Pancasila is the purpose of Indonesia to acquire a
prosperous and social justice in a democratic regime through the

respect of difference and diversity in ethnicity, race, and religion.







@

AasgeTIIYNY HvinUmaNTifisssu (The Constitutional Court: Protector of the Rule of Law) 293

Panel Discussion on
“The Role of the Constitutional Court as a Guardian
of the Principle of the Rule of Law”
by

Zuhtl Arslan, President of the Constitutional Court
of the Republic of Turkey,

Lee Jin-sung, President of the Constitutional Court
of the Republic of Korea,

Dr. Anwar Usman, The Chief Justice of the Constitutional Court
of the Republic of Indonesia and
Associate Professor Dr.Narongdej Sarukosit,

Moderator of the Discussion

Seminar on the Occasion of the 20" Anniversary of
The Constitutional Court of Thailand,
April 10", 2018, the Peninsula Bangkok Hotel, Bangkok, Thailand

Dear honorable guests, welcome to the last session of the
seminar. If anyone among the audience has questions, please inquire
so during this session. This morning we heard the special lectures of
the Presidents of the Constitutional Court of each country. Personally,
| also have several questions to ask at this afternoon’s session. So, if
anyone has any questions, please raise your hand to signal our staff
who are waiting to assist you in this room.

Associate Prof. Dr.Narongdej : | would like to ask the first
question before the discussions on the role of the Constitutional

Court as the guardian of the rule of law. The first question is for the
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President of the Turkish Constitutional Court, as you had indicated
this morning, that some provisions of the Turkish Constitution cannot be
the subject to any amendment. Please, clarify to us about the rule
stipulating these provisions for the Turkish Constitution.

The President of the Turkish Constitutional Court : Thank you
for your question. This question is related to the constitutionality
review in the case of the amendment. This is the self-protection
mechanism of the Constitution whereas certain provisions of the
Constitution, namely section 1, section 2 and section 3 are not subject
to any amendment and cannot even be proposed to change also.

Section 1 of the Constitution stipulates Turkey as a Republic.
Section 2 also states that certain characteristics of the Republic of
Turkey, such as the rule of law, the principle of human rights and
the principle of social welfare are the foundation of the Republic of
Turkey whereby they cannot be amended. As for section 3, it relates
to the unitary state of the Republic of Turkey that cannot be divided.
Section 4 mentions that all three aforementioned sections cannot be
modified. As changes to these three sections is prohibited in the
Constitution, it is unlikely that there will be any initiative to amend
them.

While it is likely that the Constitutional Court has the jurisdiction
to carry out a constitutionality review of the amendment and to
adjudicate on whether the draft, its substances and procedures are
compatible with Constitution, in fact, the Constitutional Court’s
jurisdiction over that decision is very limited. In the majority of times,
the Constitutional Court will scrutinize only the form and the
procedure of the Constitution amendment. As for the constitutionality

review, a similar provision in relation to an unchangeable content



U & o

AasgeTIIYNY HRvinYnANTifisssu (The Constitutional Court: Protector of the Rule of Law) 295

of the Constitution also exists in many countries.

As for the question concerning a motion to amend these three
unchangeable sections, it depends on the majority of the governing
political party that has the most votes in the Parliament. Out of
which, the sovernment needs to do something that is different from
what has been provided in the current Constitution. However, previously,
these provisions had not yet been changed. A political party may have
proposed a change in the Constitution, but it will be opposed strongly
by the people. As a result, | think any proposed modification to be
made to these three sections is impossible. In addition, the Constitution
also has a provision to sanction the political party or any person who
would like to amend these three sections of the Constitution. Any
political party, in addition, may be dissolved because of its action
against the Constitution. There was a case whereby the fundamental
law and respect of individual rights were not abided by and the political
party responsible was dissolved because of its recommendations to
alter these three sections.

Associate Prof. Dr.Narongdej : As far as | know, many political
parties were dissolved because of their policies to change the Republic
of Turkey from being the “Secular State”, as stated in the Constitution,
to being the “Religious State” or the “Islamic State” in particular.
Could you please provide more details on this issue?

The President of Turkish Constitutional Court : This question
requires further details on the extent to which the scope of the
Constitutional Court’s jurisdiction and responsibility is. | may have to
refer to the ruling on the political parties’ dissolution. You mentioned
about those dissolved political parties that attempted to destroy the

“Secular State” of the country. You are right also when you mentioned
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about the case; | cited this morning that the Constitutional Court’s
ruling on human rights in accordance with that of the European
Convention was not violated. | think, at that time, there were many
political involvements and influences from the Conservative Party
that was very strict towards changes. Therefore, the dissolution of
political parties back then might be related to issues concerning
human rights. The said case is also published in English where you
can continue to do research upon, and it should have given a better
understanding.

Associate Prof. Dr.Narongdej : Thank you very much. | asked this
question because many years ago, | used to conduct research on the
dissolution of political parties. So, | am particularly interested in
this topic. Now, let me turn to President Lee, the President of the
Constitutional Court of Korea. Regarding the Constitution of Korea,
is there any provision that cannot be changed?

The President of the South Korean Constitutional Court :
Let me explain that the Korean Constitution has no explicit or specific
provision to prevent it from being changed. However, as the President
of the Turkish Constitutional Court has already mentioned about an
unchangeable constitutional provision in the Turkish context, Korea
has interpreted the Constitution in line with its own national identity
also. It is said in section 1 or in the first paragraph of section 11 of the
Constitution that the identity of the Republic of Korea’s democratic
state cannot be amended. The interpretation is that the provision
concerning basic human rights cannot be altered. Every member in the
Legislative, Executive and Judicial Branches shall respect the value and
the spirit of the Korean Constitution. Therefore, even if there is no

provision of the Korean Constitution that mentions explicitly about
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an unamendable provision, these constitutional principles have been
accepted as a foundational value.

The fundamental value of the Korean Constitution should not be
changed. About four years ago, a political party was dissolved due to the
violation of section 8 of the Korean Constitution. If the objectives or
activities of a political party are contrary to the fundamental principle
of democracy, the government has the power to initiatively submit a
motion to the Constitutional Court for rendering a dissolution of a
political party and such political party may be dissolved by the
decision of the Constitutional Court. In the past, a political party was
dissolved by the decision of the Constitutional Court because it
followed North Korean communism. Although the practice of this
political party respects the principle of progressive democracy,
its documents were shown otherwise, that it followed the
communist ideology.

The President of the Turkish Constitutional Court : Thank you
very much. This is the problem for many countries. Some people may
use their right of expression, right to assembly and gathering in the
objective to deteriorate or degenerate the democratic regime,
as in the same manner that has been exemplified by President
Lee, where a political party attempted to introduce communism
into the Korean political system. This situation is only one aspect of
the problem. There is another aspect of the problem in some
countries, such as in Cambodia, where the power of dissolving a
political party is abused in order to prevent a legitimate, rival
political party. It is important to find a balance between these two

controversial issues.
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The tendency of the conflict is of the utmost importance.
To uphold public order according to the democratic approach, political
parties must not have a policy that leans towards communism. Activities
carried out by each political party depends on its policies. As a result,
those policies and activities help determine if that political party
should be dissolved.

This is a very important question. As for the Republic of Turkey,
it depends on the interpretation of the Constitution provisions. For
example, with regard to the secularism or the principle of the secular
state, if a political party exercises an activity incompatible with the
principle of the secular state, such political party may be dissolved.
The important questions are as follows: what activities or projects
are likely to violate the principle of the secular state? What is the
secular state and what are the components of the secular state?
Political parties have to follow such interpretation. Let me give some
concrete examples; a political party was dissolved in the 1990s
because of its propaganda that aimed to liberate a group of people
wearing a turban in the United States of America. At that time,
although the wearing of the turban in the university premises was not
prohibited by law, the Constitutional Court had ruled on this issue
twice: that the wearing of turbans was not compatible with the
principle of secularism (the principle of the separation of State affairs
from religious affairs). The Court therefore decided and ordered the
dissolution of the political party. At present, the wearing of turbans in
the state educational institutions, including universities, is legal and
not prohibited. Any political party can argue that wearing turbans
is a freedom that should not exist only in the universities but also

everywhere. Therefore, the definition of the principle of Secularism
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depends on the interpretation of the Constitutional Court. Recently,
the Constitutional Court has interpreted the definition of the
secularism’s principle in a more liberal (progressive) way. It shows that
there is a paradigm shift on the definition and the component of this
principle.

Associate Prof. Dr.Narongdej : | would like to ask a question
to the President of the Indonesian Constitutional Court regarding the
provision that could not be amended. Is there any provision in the
Indonesian Constitution that cannot be changed?

The President of the Indonesian Constitutional Court : The
Constitution of Indonesia clearly provides the provision with regard to
its amendment. The Constitution provides for which institution is
responsible for the constitutionality review and which institution is
accountable for a constitutional revision since Indonesia’s declaration
of independence. The Indonesian Constitution has been revised
four times: the first Constitutional revision was in 1945. The last
constitutional revision had been done between 1999 and 2002.

Associate Prof. Dr.Narongdej : | received the questions from
the audience that caught my attention. This question is “if there is
any provision supporting a wrongful action into being a rightful one
in accordance with the law, what do you think of it?” Shall we start
with the President of the Indonesian Constitutional Court?

The President of the Indonesian Constitutional Court :
In relation to wrongful actions against the law or criminal codes,
the scrutinization is conducted by the Supreme Court of Indonesia.
However, if any wrongful action against the Constitution is done by the
President or the Vice-President, the investigation will be performed

by the Constitutional Court. The Constitutional Court of Indonesia
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has the right to review the constitutionality in four major cases. The first
one concerns the review of laws that are against, or in contrary to, the
Constitution. The second case is related to the investigation on the
dispute over institutions’ authorities and duties according to the
Constitution. The third case is with the dissolution of political parties.
The fourth one is about the dispute over the election results such as
that of the member in the Legislative Branch and of other elections,
including of local elections. Apart from those, the Indonesian
Constitutional Court also needs to rule on whether or not the President
or the Vice-President has any action that violates the Constitution.

Associate Prof. Dr.Narongdej : Does the Indonesian Constitution
allow the Constitutional Court to review whether the law is contrary
to the Constitution? In the event that a person submits an application
to the Constitutional Court to declare an unconstitutionality on the
provisions of laws being promulgated since thirty or forty years ago,
how does the Constitutional Court consider the case?

The President of the Indonesian Constitutional Court : | would
like to divide my explanations into two parts. Firstly, the Indonesian
Constitutional Court has no power to review a Bill. The Court only
examines laws that have already been passed by Parliament or the
legislative bodies or approved by the President of the State. Secondly,
the Organic Law on the Constitutional Court contains a provision that
limits the power of the Constitutional Court, preventing it from reviewing
certain laws. This provision thus limits the powers and duties of the
Constitutional Court. Indonesian citizens are able to submit a motion
to the Constitutional Court to review the constitutionality of laws after
their enactment, only in the case where a provision of laws is contrary

to or inconsistent with the Constitution. It is required that the provision
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of laws which has already been in force, shall be subject to the
Constitutional Court’s adjudication.

Associate Prof. Dr.Narongdej : | would like to ask the President
of the Turkish Constitutional Court. If there is a law guaranteed by the
constitutional provision that is deemed final because of an intention
of the constitutional drafting committee prohibiting the Constitutional
Court to review the constitutionality of the law. What is your opinion
based on your experiences?

The President of the Turkish Constitutional Court: Asitis known
and is the same as the Constitutional Court in other countries, the
Turkish Constitutional Court does not have unitary power to conduct a
review on the constitutionality of laws, so as to prevent any contrariness
with the Constitution. A petition on the review of constitutionality
of laws must be submitted by the members of the Parliament or
any other authorized person to the Constitutional Court. Then, the
Court shall consider such a petition by referring to the fundamental
principles of the Constitution. In many cases, where laws are contrary
to the Constitution or have been enacted inconsistently with provisions
of the Constitution, the Constitutional Court shall then declare such
laws being invalid and no longer effective. The legislative, executive
and judicial bodies are, then bound to the decision of the Constitutional
Court.

As for an earlier question on the binding effect of laws in relation
to its unconstitutionality adjudicated by the Constitutional Court or
how to punish alleged political parties for their misconduct, or how to
seta legal status based on an act of the President, vary from one country
to another. Different countries shall have a different legal status.

For example, only treason committed by the President of the State
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petitioned to the Court shall be a ground for Parliament to consider
removing him from the Presidential position in Turkey. When a motion
is brought before the Constitutional Court, the Court is entrusted with
the power to dismiss the President from his office, which is similar
to that of the ruling by the Constitutional Court of Korean Republic.

Allow me to clarify further on the constraints of the Constitutional
Court’s jurisdiction on the constitutionality review of laws. You may
assume that the Constitutional Court such as in Turkey, Germany and
in other countries has unlimited power in reviewing the constitutionality
of laws, which is not true. Referring to the case of Turkey as an example,
the power of the Constitutional Court is limited by the provisions of
the Constitution. For instance, the constitutional provisions provide
that the Turkish Constitutional Court shall not have the jurisdiction to
carry out a constitutionality review on treaties or international
agreements. Another example is the case of a Presidential order
issued during the State of emergency or an ordinance. The Constitutional
Court does not have power to rule on such Presidential order or
ordinance. As a result, it becomes a current issue on whether or not the
Constitutional Court can review the order of the President during
the State of Emergency or an ordinance. More so, the Constitutional
Court is considered not to be a right mechanism if it changes the order.
The Constitutional Court can only review on the constitutionality of laws,
because of its power and responsibilities stated in the Constitution.
Thus, the limitation of power of the Constitutional Court is actually
found in the Constitution itself.

Associate Prof. Dr.Narongdej : However, since the Constitutional
Court is not competent to review all laws and their compliance to the

Constitution, it may only need to consider which act of the government
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that can be an exception. For example, the act of government that
is related to the foreign affairs is such as the declaration of war or the
declaration of the state of emergency. Such acts shall not be subjected
to review by the Constitutional Court, which is the same as the Courts
in other countries that are bound by this exception. This exceptional
provision is in need of clarification. As mentioned before, the
Constitutional Court does not have the power to review the
constitutionality of a Presidential order issued during a State of
Emergency. If a provision of the Presidential order refers to individual
cases or applied to a specific person, does the Constitutional Court
have the capacity to review the use of power by the President during
a State of Emergency?

The President of the Turkish Constitutional Court : It should be
noted that the control of constitutionality of laws shall be divided
into two areas, namely a priori control, the constitutional review of a
bill of law prior to promulgation and a posteriori review, the
constitutional review of a law when a case is brought to the Court. The
Constitutional Court is able to constitutionally control the application
of an ordinance or even an ordinary legislative act. In the case where
a person claims that a provision of an ordinance violates the rights
and freedoms guaranteed by the Constitution, the Constitutional
Court is entrusted with the review on whether such a provision is
incompatible with the Constitution. The two areas of the Court’s
jurisdiction need to be separated. It does not mean that the
ordinance is not subject to any legal review. Nonetheless, the
Constitutional Court can merely examine the contents of the
Presidential order issued during the State of Emergency or the

substances of the ordinance, but not on the constitutionality of
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the issuing of such an order or the ordinance. At this stage, there
are over 1,000 petitions requesting for the Constitutional Court to
review the constitutionality of the contents of the state
ordinances and the enforcement of the Presidential order issued
during the State of Emergency.

Associate Prof. Dr.Narongdej : It was mentioned in the morning
session that in the case where the Constitutional Court renders its
rulings in contradiction the decisions of the Courts of Justice, how the
Constitutional Court of South Korea rules on these conflicting decisions.
Is it possible for the Parliament to attempt to limit the power of the
Constitutional Court? Thank you.

The President of the South Korean Constitutional Court :
As you may know, the constitutional review can be exerted in two forms;
viz an abstract review prior to the promulgation of laws (or a priori review)
as petitioned by an individual or after the promulgation of laws adapted
specifically to a concrete case (or a posteriori review). In South Korea,
the Constitution does not provide for an abstract review of laws
before the promulgation. In other words, in the adjudication on the
constitutionality of laws, only the concrete control is adopted, as the
constitutional review of laws is exerted by the request of an ordinary
court. The Korean Constitutional Court can rule on the constitutionality
of the Presidential order. If such Presidential order is unconstitutional,
that order shall be invalid and void. Since every person can file a
competition to the Constitutional Court, therefore, all actions conducted
by the state authority or the government can be contested against
to in the Constitutional Court.

Associate Prof. Dr.Narongdej : There are now two participants

in this panel discussion from countries with Constitutional Courts that
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have a provision allowing its citizens to file a petition directly with
the Constitutional Court when their rights and liberties are violated.
We have now two countries. May | ask the President of the Korean
Constitutional Court whether there is any conflict of jurisdiction
between the Courts of Justice and the Constitutional Court when
the constitutional cases were subject to their adjudication?

The President of the South Korean Constitutional Court :
Did you mean the Supreme Court? The conflict of jurisdictions may
occur in two scenarios. One is when there is a petition filed directly
to the Supreme Court, the Court can then refer the petition to the
Constitutional Court for conducting the constitutional review of laws.
Another scenario is when the law is in contrary to the Constitution,
parties can submit the petition to the Constitutional Court. This
process of reviewing is similar to that in Austria.

Associate Prof. Dr.Narongdej : May | ask the President of
Indonesian Constitutional Court to explain to us the “Pancasila”
principle.

The President of Indonesian Constitutional Court : The
principle of “Pancasila” is the foundation of all laws, rules and
regulations. The authorities and duties of the Constitutional Court are
to protect the Constitution, including civil rights and the Indonesian
ideology, also known as “Pancasila”. The content of this principle is;
firstly, a philosophy and a belief in a supreme God. Secondly, it reflects
an expression of life, government, and unity in the context of diversified
religions. In Indonesia, there are six main religions such as Buddhism,
Hinduism, Islam, Catholicism and Christianity. In fact, there are other
people whose beliefs are in other, but not the main six religions

in Indonesia. They submitted a petition to the Constitutional Court
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and claimed that they had been treated unjustly and discriminated
against because of their beliefs. Even in the religion section of the
identity card, the answer to that needs to fall into one of the main
religions only although the petitioner does not believe in any. As such,
the Constitutional Court was of the opinion that each person has the
right to indicate his/her belief in other religions that are not of the
six mentioned main religions in the identify card.

Associate Prof. Dr.Narongdej : In addition to freedom of
religion, the next question still concerns the issue of freedom. As the
President of Korean Constitutional Court has mentioned the purpose
of compulsory military service, is the Korean Constitutional Court
capable of protecting the rights and liberties of a person in such a
situation?

The President of the South Korean Constitutional Court :
Military service in South Korea is compulsory, not voluntary. All males
reaching the age of 19 and 20 years old shall be enlisted. However,
there was a group of 500 — 600 people who refused to do so due to
their faith in Buddhism or Christianity. They submitted a petition to the
Korean Constitutional Court to consider whether the compulsory
military service was inconsistent with the Korean Constitution. The
Korean Constitutional Court rendered its decision on three occasions.
For example, upon the ruling of the year 2011, the Constitutional
Court held that a provision of the Military Service Act was not against
the Constitution because the provision did not infringe on the
conscientious objector’s freedom of conscience or religion. Additionally,
the new enlistment case will be ruled in the near future (as of June
2018). Nevertheless, freedom of religion is of importance and

should be respected regardless.
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Associate Prof. Dr.Narongdej : This problem also occurred
in Thailand, where there is a case of the student of Chulalongkorn
University, Mr. Nethiwit, who raised the question opposing compulsory
enlistment to the public. In the near future, the Constitutional Court
of Thailand may face a similar case concerning military conscription
as well.

The President of the Turkish Constitutional Court : In Turkey,
the military service is also compulsory. The Constitution of Turkey
requires that every person shall render to the national services,
whether it may be the military service or the civil service. Until now,
there is no case regarding the military service raised to the Constitutional
Court of Turkey.

Associate Prof. Dr.Narongdej : The next question is out of my
personal curiosity. In the case where there is a conflict between the
decisions of the international courts and the domestic courts, what is
the solution to such conflict in your country? For instance, since Turkey
was a member and bound under an obligation to comply with the
Universal Declaration of Human Rights, how can this conflict of
jurisdiction be justified?

The President of the Turkish Constitutional Court : Answering
this question is complicated as the decisions of the European Court
of Human Rights are not merely restricted to the military service issue,
when compared to normal practicality in Turkey. It exists in the conflict
of jurisdiction over the power of domestic Courts and international
Courts on other issues also. The possible solution is to amend the
domestic laws in order to comply with the decisions of international

Courts. But it is still unclear how the Court will rule on this matter.
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However, if human rights are of the main issue, the Turkish court
shall rule in compliance with the European Court of Human Rights.
Now back to the question relating to “the Rule of Law and social
pressure”, to which degree and to which extent does the Constitutional
Court deal with social pressure when deciding on an important case?
In Turkey, there can be a demonstration pressuring the Constitutional
Court to rule accordingly to the social trend. Social pressure is not
limited only to the Constitutional Court, but also is extended to
include the government sector, social sector and political parties.
All those involved in the demonstration expect to have an influence
on the rulings of the Constitutional Court. It is important that the
Constitutional Court remains impartial when faced with all kinds of
pressures so as to not have an impact on the Court’s rulings.

Likewise, the Constitutional Court of Thailand may have faced
allforms of social pressures which are similar to the Turkish Constitutional
Court. For example, social pressure had put on the Constitutional
Court of Thailand, where its decision was ruled at the Administrative
Court instead of at the Constitutional Court itself.

Associate Prof. Dr.Narongdej : Moving onto the President of the
Indonesian Constitutional Court, what is your opinion on the issue
of the rule of law and social pressure in Indonesia? How can law
enforcement be preserved in Indonesia?

The President of the Indonesian Constitutional Court : Although
the demonstration is an uneasy tension, the Constitutional Court
shall faithfully perform its duties in adjudicating on constitutional
cases without any social interference. The strength of the Court’s

adjudication will help affirm the legal certainty of its rulings. The public
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views that if the Constitutional Court rules in favor of a certain party,
the other parties that loses the benefits as a result of that ruling is not
going to accept that decision. Therefore, Judges of the Constitutional
Court shall consider and adjudicate the cases based on the legal
principle, not on the social pressure that satisfies everybody.
Otherwise, it may raise questions concerning the moral standard,
the correctness, and the reliability of the judicial system. For
example, the assembly and demonstration held at night under
candlelight requesting the President of the Republic to resign and
this social pressure attempted to interfere in a verdict of the
Constitutional Court, the Court still needs to respect the freedom
of the people to have and attend an assembly, which is highly
valued in a democratic state.

In all cases there might be some arguments. In political cases,
issues of politics criticized by the media or the cases mentioned by
the President of the Turkish Constitutional Court. If the public assumes
that the rulings of the Court are of benefit to a certain party, another
party shall be dissatisfied with the rulings. Undoubtedly, this problem
may occur. The Constitutional Court, including all judges in other courts
must consider the case in accordance with the laws. Otherwise,
there will be the question regarding the virtue and righteousness of
the legal integrity which brings about a negative impact on judges.
Nevertheless in all cases, the Constitutional Court shall make a ruling
in compliance with the provisions of laws and relevant rules and
regulations. If the Constitutional Court performs its functions by doing
so as mentioned and upholding the laws, the nation can be sustained

and a negative impact will not fall on judges. It is indisputable that
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demonstrations could take place every day. | also used to take
part in a spokesperson team and discussed with a group of
demonstrators.

The President of the South Korean Constitutional Court :
Regarding the pressure emanating from the demonstrations in the
public space in calling for the impeachment of the President of the
Republic of Korea. As | explained this morning, the protest lasted
17 consecutive weeks while taking place under candlelight. The public
intended to have an influence on the decision of the judiciary, including
the legislative procedure. People have freedom of speech, freedom
of expressing their opinions, freedom of assembly and freedom of
forming a group. It is necessary to uphold these individual freedoms
even though the public pressure may disturb the ruling of the Court
or judges in adjudicating on the cases.

It is impossible to deny that the demonstrations will not
occur. Freedom of assembly and gathering is viewed as a fundamental
value of a democratic society. In Korea, the law prohibits
demonstrations within 100 meters from the place of a Court’s
jurisdiction, Parliament or the Presidential House. However, people
often gather within 100 meters from those prohibited areas in order
to claim or complain about an issue related to constitutional
cases reviewed by the Court. We also must decide on cases under
those circumstances. Nonetheless, as | have already mentioned,
freedom of expression and freedom of assembly are the
fundamental values, which is main pillar of the Constitution in a
democratic society. Therefore, we must rule cases accordingly based

on the value of democracy.
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Associate Prof. Dr.Narongdej : This question may have come
from a group of people working for the National Human Rights
Commission. It is for the President of Korean Constitutional Court.
How does the Constitutional Court and the National Human Rights
Commission work together to protect the human rights of people?

The President of the South Korean Constitutional Court :
In Korea, we have the National Human Rights Commission, which has a
similar mission in dealing with issues related to human rights. However,
the judgment of the Constitutional Court is an absolute that binds all
persons and organizations of state, including the legislative, executive
and judicial bodies while the ruling of the National Human Rights
Commission is a recommendation to state agencies. The Constitutional
Court and the National Human Rights Commission cooperate in the
field of human rights protection, but the final decision lies with the
Constitutional Court.

Associate Prof. Dr.Narongdej : The next question is about
your special lecture this morning in referring to the Asian Human
Rights Court.

The President of the South Korean Constitutional Court :
In Asia, we do not have the same mechanism for protecting human
rights as there is in Europe, Africa or in the United States of America.
We do not have a human rights court. But Asia is greatly diverse, with
over 4,000,000,000 populations and with more than 50 countries,
together with more than 50 spoken languages. Personally, | agree with
the idea that the Asian Human Rights Court should be established.

The problem is how to do so.
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Concerning the idea of having the Asian Human Rights Court,
the Court is a difficult one to establish, especially for such a specific
purpose. In the Asian continent, there is no Court formed for that
particular purpose even though the population density is high. We can
start considering issues that are universal, such as the issue of genocide
or the rights of women or child labor.

We can start with these small points. There is no doubt that
every country in this Asian region differs in cultures and religions.
Our continent is composed of a lot of population. We could agree
on the fundamental value of the Constitution or perhaps we may
need more time and patience. However, we can start with the value
that is considered universal for the Constitution first.

Associate Prof. Dr.Narongdej : | also agree that we should start
with values that are similar across countries, such as anti-genocide.
May | ask President Usman about your opinion on the establishment
of the Asian Court of Human Rights?

The President of the Indonesian Constitutional Court : At least
there are 10 sections of the Indonesian Constitution guaranteeing
human rights principles. It can be noted that human rights enshrined
in the Indonesian Constitution is very limited. We cannot talk about
human rights all the time in Indonesia. As | have said earlier,
a democratic state must be composed of an impartial government
and an impartial judiciary, including the Court of Justice and the
Constitutional Court. Relating to human rights, the person whose
rights are violated should be able to submit a complaint to the
Constitutional Court. However, if a person’s right is violated and

there is no legal mechanism to help, that person may think that his
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or her right is restricted. Therefore, that person should be able to file
a petition to the Constitutional Court as actually, that person’s right
should not be limited. And when that person feels that his or her life
is threatened, it is possible to say that the person’s right is violated
caused by the Court of Justice or by the Supreme Court.

Associate Prof. Dr.Narongdej : Is the Indonesian Constitutional
Court in a position to review the constitutionality of the Court of
Justice’s decision?

The President of the Indonesian Constitutional Court : The
Indonesian Constitutional Court does not have the power to do as such,
nor does any organization. However, Indonesian citizens can submit a
petition asking the Constitutional Court to exercise a constitutional
review of laws. And in many cases, the Constitutional Court rules
on the case filed from citizens. In conclusion, the Indonesian
Constitutional Court has not had the power to exercise an abstract
control of laws. However, on many occasions, the Court plays a role in
resolving issues of constitutionality when it receives requests
8 submitted by any Court.

Associate Prof. Dr.Narongdej : May | ask the President of the
Turkish Constitutional Court to explain to us the relationship between
the Constitutional Court and the Court of Justice?

The President of the Turkish Constitutional Court : First of all,
I would like to speak about the establishment of the Asian Court of
Human Rights. | went to Seoul to attend the World Constitutional
Court Conference to discuss on the issue of establishing an Asian
Court of Human Rights. At that time, | answered that we could make

it happen because we had experiences on the establishment of the
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Court. In addition, this could be an opportunity to sign a human rights
convention. Turkey played an important role in drafting the European
Convention on Human Rights. In addition, Turkey also has experience
as a co-founder of the Islamic Human Rights Commission. Turkey has
quite a number of experiences in this area. | certainly support the
idea of establishing the Asian Court of Human Rights. However, it is
not easy to do so, because we are so different from other European
countries or other countries. However, we could start by establishing a
Commission on Human Rights before establishing a Human Rights
Court in order to develop the practice of human rights in Asian
countries. Then, we can have many countries join as members of the
Commission on Human Rights. This Commission on Human Rights
can start its strong functionality in the same process as that on
establishing the Human Rights Court in Europe. So, we should start
with an establishment of the Commission on Human Rights.

As for the question on the relationship between the Constitutional
Court and the Court of Justice, this question actually requires a lot
of thought. After the mechanism on reviewing the constitutionality
of laws was developed, the Constitutional Court mainly considers cases
regarding laws or cases related to other Courts. The Constitutional
Court can only have jurisdiction over those cases when the person,
who files for a petition, has already exhausted all other remedies
and still is not satisfied with those decisions of the Courts. However,
the constitutional provision provides that the jurisdiction of the
Constitutional Court, in particularly to the rulings of the Constitutional
Court, has a binding, legal effect on the other courts. The judgments

of the Constitutional Court have influential power over the decisions
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of the Court of Justice. Nevertheless, | would like to mention that
of all the rulings on 3,000 cases, none of the State divisions has not
conformed to the decisions of the Constitutional Court. | would
humbly say that we will not face such a problem. | think the problem
arises when there is a conflict of jurisdiction between the
Constitutional Court’s and the Courts of Justice’s over the case.
According to the cases mentioned earlier, | would be surprised
to know that the Courts of first instance challenged the decisions
of the Constitutional Court in some cases.

Associate Prof. Dr.Narongdej : This question comes from the
audience. If the Constitutional Court of Korea, Turkey or Indonesia
has published its decisions, is it possible to criticize the rulings of
the Constitutional Court?

The President of the Turkish Constitutional Court : In Turkey,
we are free to criticize the decisions of the courts. Every person has
the freedom to do so. Before becoming a judge at the Constitutional
Court, | was a scholar who also criticized the decisions of the
Constitutional Court. Therefore, | could not say that no one can
criticize the decisions of the Constitutional Court. However, criticizing
the rulings of the Constitutional Court is one thing and insulting judges
of the Constitutional Court is another. Anyone can criticize the decisions
but not to insult or harass the Constitutional Court by any other means.
Therefore, separating between the criticism or the insult and defamation
is necessary.

Defamation is an unlawful action and can constitute a criminal
offense. On the other hand, criticism is an authorized action and we

can find good comments on the Court’s decisions from the public or
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among other groups in the society. However, actions that are filled
with nuisances and mimics are not a criminal offense.

The President of the South Korean Constitutional Court :
In Korea, it is similar to what the President of Turkish Constitutional
Court has mentioned. As | said this morning, the Constitutional Court
rendered its decision on the dismissal of the President. At the time
of the Court’s decision, around 20% of the people who were in favor
of the impeachment gathered around the building of the
Constitutional Court. They made many good comments on the
Court’s decisions, but within the framework of freedom of
expression and speech. Therefore, any criticism or commentary
on the decisions of the Constitutional Court is not prohibited,
but suaranteed by the Constitution.

Associate Prof. Dr.Narongdej : The President of Indonesian
Constitutional Court, in Indonesia, is it similar to what happens in
Korea or Turkey?

The President of the Indonesian Constitutional Court :
In Indonesia, criticism or comment is normal. All decisions of the
Court can be commented on. However, the most point that should
not happen is similar to what the President of the Turkish
Constitutional Court explained is defamation. Criticism is certainly
different from defamation. With regard to defamation, it is
contempt for court. Defamation is an unlawful action and
constitutes a criminal offense under the Penal Law. Therefore,
criticism and defamation are not the same. Constructive criticism

or comment can be acceptable but not defamation. Thank you.
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Associate Prof. Dr.Narongde;j : | think we should conclude the
Q&A session with this question. This question may have come from
a Constitutional Law professor. It is a very difficult and challenging
question. Normally, the rule of law is integrated in the Constitution,
but if the provision of the Constitution is incompatible with the rule
of law, such as a punishment of criminal offenses committed before
the promulgation of the law that prohibited them. How does the
Constitutional Court deal with this issue?

The President of the Turkish Constitutional Court : If the
Constitution contains a provision on criminal elements that may be
incompatible with the Constitution or the rule of law, will the rule
of law prevail in such a conflicting provision? Any other Presidents
of the constitutional courts that would like to provide more
explanation, you are welcomed to do so.

| could say this is a very complicated issue. Some Constitutions
contain good principles of the rule of law and of a democratic state.
However, some provisions do not comply with the rule of law.
To answer this question, it depends on the political and legal context
of each state in each country.

However, | could perhaps mention an experience of the
Constitutional Court of Turkey. The Turkish Constitution provides
that the state must govern in accordance with the rule of law
and there is no doubt about that. The Constitution states that the
government must respect the principle of human rights. In addition,
the Constitution also states that every governmental action must be
in accordance with constitutional principles and its constitutionality

can be reviewed by the Constitutional Court. However, the provision
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of section 148 of the Constitution provides that the state ordinance
or the cabinet’s laws issued during the state of emergency cannot be
examined by the Constitutional Court. This provision is therefore not
in accordance with the rule of law. Two years ago, the Constitutional
Court rendered the decision on this issue that the Constitutional
Court did not have power to consider on whether or not laws declared
during the state of emergency are against the Constitution and the
Constitutional Court had no right to dismiss that law. However, the
Constitutional Court also stated that the law declared during the
state of emergency is against the rule of law. So, what is the solution?
The solution is to change the provision of the Constitution that is not
compatible with the rule of law. Nonetheless, as for the Constitutional
Court, the Court cannot rule on which provision of the Constitution
is less important than the rule of law and the rule of law should be
held above that provision in the Constitution. The reason being is that
the Constitutional Court also is restricted by the provision in the
Constitution resulting in the Constitutional Court being bound by
the limitation of that Constitution. Thank you.

The President of the South Korean Constitutional Court :
The Korean Constitutional Court ruled that the provision of the
Presidential order on the state of emergency is not subject to a
constitutionality review contradicts the Constitution. The said
provision should, in fact, be subject to the constitutionality review
by the Constitutional Court.

The President of the Indonesian Constitutional Court :
In Indonesia, the Presidential order declaring a state of emergency

is called the “revision of the legality on the act of government.”
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The Constitutional Court cannot conduct a constitutionality review
on the Presidential order declaring a state of emergency and on the
act of government. However, the power to do so also depends on
whether or not there are such laws enacted by the legislative branch
and to which extent.

Associate Prof. Dr.Narongdej : Thank you very much for all
your answers. | wish we had more time, but now the time is up. Since
the opening of this seminar, we have listened to the role played by the
Constitutional Courts of three countries in protecting of the rule of law
and the Constitution. Certain provisions of the Constitution cannot be
amended, and how the Constitutional Court guards the rule of law,
including reviewing the constitutionality of law, before and after the
enactment of laws. In addition, there is the role of the Constitutional
Court in controlling and limiting the power exercised by State organs
together with endeavoring to explain the difference and the relevancy
between the universal declaration of human rights and the rights as
described by the Constitution of each country.

In this occasion, to express gratitude to President and all
Judges, please have a round of applause for the President of
Turkish Constitutional Court, the President of the South Korean
Constitutional Court and the President of Indonesian
Constitutional Court. Thank you very much and | wish everybody

“good luck.”
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The Constitutional Court of the Kingdom of Thailand

under the Rule of Law

Nurak Marpraneet
President of the Constitutional Court of the Kingdom of Thailand

Introduction: Overview of politics, economy, society and human
rights in Thailand

Section 1 of the Constitution of the Kingdom of Thailand
stipulates that Thailand is one and indivisible Kingdom, and Section 2
provides that Thailand adopts a democratic regime of government
with the King as Head of State. These two principles prescribed in
the Constitution are said to be Eternity Clause of the Constitution,
reflecting history and root of the land westerners had known as
“Siam,” which has continuously existed over 700 years.

Thailand changed its governmental regime from absolute
monarchy to constitutional monarchy in B.E. 2475 (1932), in which
parliamentary systems vary in accordance with different constitutions.
According to the current Constitution, bicameralism shall be applied,
in which Members of the House of Representatives are directly elected
by the people; and the Senate is installed from a selection among
persons having knowledge, expertise, experience, profession in the
various areas of society. The Prime Minister must be nominated and
approved by the Parliament. Courts namely the Constitutional Court,
the Court of Justice, the Administrative Court, and the Military Court,

shall exercise judicial powers.
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Thailand adopts capitalism in line with King Rama IX’s sufficiency
economy, where the State shall provide opportunities for the people
to benefit from the economic growth in a comprehensive, fair and
sustainable manner and to be self-reliant in accordance with the
philosophy of sufficiency economy. This would eliminate unfair
economic monopoly, and develop economic competitiveness of the
people and the country. The State shall refrain from engaging in an
enterprise in competition with the private sector, except in cases of
necessity for the purpose of maintaining the security of the State,
preserving common interests, providing public utilities or providing
public services. In developing the country, the State should be aware
of the balance between the development of materials and the mind,
as well as the well-being of the people.

Theravada Buddhism and Asian culture have significant
influence on Thai society, encouraging the Thais pay their respects
to the elderly, qualified or virtuous people. In addition, they also
display loyalty and admiration to the monarchy as the nation’s main
institution, having governed and patronised the country and people
for a long time.

Thailand is a party to the various human rights conventions
of the United Nations. To respect constitutional human rights, the
National Human Rights Commission plays a significant role in preventing
human rights violation and promoting human rights protection.
In B.E. 2560 (2017), The Royal Thai Government announced human
rights protection as a national agenda.

As the main theme of this symposium regarding the Rule of Law,

Section 3 of the current Constitution of the Kingdom of Thailand,
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B.E. 2560 (2017) Paragraph 2 provides that the National Assembly,
the cabinet, the Courts, Independent Organisations and State agencies
shall perform duties in accordance with the Constitution, laws and
the rule of law for the common good of the nation and the welfare
of the public at large.

Together with the Constitution and laws, “the rule of law”
is deemed as a critical principle in the Constitution of Thailand,
committing all state agencies. Although that provision is written the rule
of law is an abstract concept. As a result, what is the rule of law?
Is the Thai rule of law similar to or different from the universal rule of
law or that of other foreign countries, and if so how? In this speech,
I will start to give the concept of the rule of law - both in a universal
meaning and in a Thai context, followed by the Rule of Law in the
Constitution of the Kingdom of Thailand, the Constitutional Court’s
roles in protecting rights and liberties and maintaining political
orders in accordance with the Rule of Law. Then, | will conclude by
addressing how the Thai Rule of law is similar to or different from
the universal rule of law, and how the Constitutional Court plays
its roles in applying the rule of law for the protection of people’s

rights and liberties as well as balancing Thai politics and government.

Section 1: The Concept of the Rule of Law

The rule of law has existed since the Ancient Greek period.
To seek for the best principle for government, Plato, Greek philosopher,
agreed with ‘Philosopher King.” A ruler or philosopher king must be
good and clever, and able to govern by morality and justice. Eventually,

he could not find anyone who could be an ideal philosopher king,
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therefore he attempted to take into account “law.” He pointed out
that law was of the utmost importance and the government ought
to practice law. If society could create a superb and fair legal system
for people to be in compliance, even a wrongdoer can be well
conducted.

The development of the rule of law became apparent in Britain
during 13" century, especially in Magna Carta (1215) as a part of British
constitution. This concept began to be globally acceptable as Professor
Albert Venn Dicey, one of the most famous British legal scholars of
Oxford University at the end of the reign of Queen Victoria, gave a
definition and three components of “the rule of law” as follows:

First, there shall be no tyranny. To be more specific, a person
shall be punished when disobeying the law and be sentenced by
the ordinary Court of Justice. Other methods of punishment shall be
illegal.

Second, every person shall be equal in the eye of the law.
No person shall have any privilege over the law, no matter who he is,
what status he holds. Every person shall be equall under the law
and treated normally under jurisdiction of the Court of Justice.

Third, the British Constitution is not the source of law, but a
result of legal effectivemess. A person shall own rights and liberties
because the Court of Justice accepts such rights and liberties —
regardless of the Constitution acceptance.

However, Dicey’s idea is not deemed as a general principle of the
rule of law since it focused merely in a British context. At present,
many countries agree that the supremacy of the Constitution and

people’s fundamental rights guaranteed by the Constitution are
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different from Dicey’s as he supported the supremacy of the Court
rather than the Constitution. Dicey attempted to describe from the
British society as the country’s court system was of the strongest.
Lord Woolf, the Master of the Roll and Lord Chief Justice of
England and Wales, provided a recommendation on a practical rule
of law that a peaceful society may exist under the rule of law. Each
society had different rules, but six fundamental principles must exist.
First, there shall be a court to try any cases of conflicts of parties;
second, judges in the court shall be independent, impartial, and able
to try the cases; third, the court trial shall be in due course; fourth,
after the court judgment, there shall be legal implementation; fifth,
court proceedings shall be fair and justifiable; and sixth, the law that
court employs shall be certain, explicit, fair and justified.
According to the western rule of law, society shall be governed
by law; rights and liberties of the people in such society shall be
guaranteed by law as well. To enforce such law, the courts are an
organ to make adjudication and judgment in accordance with the law.
They shall be independent to proceed fair and justifiable trials under
certain procedures, due course, and legal implementation. In short,
a universal rule of law is acceptable to be a principle of government

with just laws and judicial organs of legal protection.

Section 2: The Rule of Law in the Constitution of the Kingdom of
Thailand

As mentioned earlier, Buddhism has an influence on Thailand,
where people - governors, monks, Brahman, civil servants, merchants,

and ordinary people - live with morals, so the society tranquilly exists.
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When considering the western rule of law in limiting the ruler’s
powers in order not to violate rights and liberties of the people,
‘Ten Royal Virtues of the King” as the governor in absolute monarchy
may have closely similar meaning of such a universal term.

‘Ten Royal Virtues of the King’ consist of code of conduct and
restraint. In such code of restraint, it can limit the king in exercising
his powers at will. For example, ‘Ajava’ refers to honesty: the king
shall exercise his powers honestly. ‘Akkodha’ means non-anger: the
king shall not let anger dominate while exercising powers. ‘Avihimsa’
refers to not causing harm: the king shall not exploit powers to
maltreat and abuse other lives, bodies, and properties of the people.
‘Avirodhana’ means not doing wrong: the king shall rule properly
and righteously.

Although ‘Ten Royal Virtues of the King’ do not appear to be
enforced, according to the religious belief, unless the ruler practices
justifiably, any natural disasters might occur.

As a consequence, ‘Ten Royal Virtues of the King’ are the
morality the Thai kings shall always adhere to for instance, according
to the first proclamation of His Majesty King Bhumibol Adulyadej on
5" May B.E. 2593 (1950), “we shall reign in righteousness for the
benefits and happiness of Siamese people.”

However, as society develops, in addition to the righteous
rulers, law also takes significant part in social orders. Once the law
and ruler are limited by morality and logical conducts of the
government, the rule of law will prevail.

According to legal historians, Thai legal systems can be divided

into two periods: first, traditional Thai legal period when the root
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of Thai culture was integrated with the Indian culture; and second,
modern Thai legal period when western legal theories and culture
have had an influence on Thai system since 19" century until the
present.

During the traditional Thai legal period (B.E. 2325 (1782) -
B.E. 2394 (1851)), the Thai law and the form of government were
integrated with ‘dharma.” The ‘Dharmasastra scripture’ was a
supreme, complete, legitimate, and sacred dharma indicator. The
‘Dharmasastra scripture” and traditions would include any laws valid
for all the people including kings and judges. Before this, Thailand
received an influence from Brahmanism, which believed that the king
as a demigod owned sovereign powers, so that he could possess the
supreme powers to make a judgment to pass a sentence due to his
natural powers.

The modern Thai legal period (B.E. 2394 (1851) - present)
can be divided into two intervals: absolute monarchy period and
democracy period. At the beginning, it was believed that Thai law
was not so strict; it could be changed owing to morals, traditions,
and socio-economic progresses. Due to an influence from western
ideology, Thai laws, the form of government, and legislative enactment
were regarded as sovereignty of the monach who have absolute
power in legislature. During the absolute monarchy period, the kings
focused more upon justice than ‘Dharmasastra scripture.” The king
could amend any law or the form of the government if they considered
each item unfair. To illustrate, King Mongkut (Rama IV) (B.E. 2394
(1851) - B.E. 2411 (1868)) revoked a tradition in which a parent or a

husband could sell a child or a wife for slavery without the latter’s
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consent, since the king agreed that such a right was unfair to any
women. In addition, the king guaranteed land ownership of
individuals, which shifted the belief that the king owned the entire
land of the kingdom.

Later, King Chulalongkorn (Rama V) (B.E. 2411 (1868) — B.E. 2453
(1910)) started nation-building process in order to maintain the
country’s independence from western colonialism. To reform society
in many aspects, the king employed westerners in various positions
such as advisors, and built major infrastructure that never existed
before.

Some of those aspects were the legal system, justice affairs,
political institutions, public finance, and tax system. Aiming at revoking
extraterritorial rights and the old-fashioned Thai legal system, the king
had introduced major court and justice reformations. Several
important legal principles were changed. For example, the traditional
law where a defendant became ostracized person until he or she
could prove him- or herself as innocent was altered according to
the universal principle where the defendant or the accused was
presumed to be innocent until he or she was sentenced as
wrongdoer. Moreover, the principle of ‘nulla poena sine lege’ was
accepted. Some trials involving diving and wading in fire, or
investigation by torturing the accused were annulled, therefore
modern witness examination was introduced. As a western model,
the Civil Code, the Penal Code, the Civil Procedural Code and the
Criminal Procedural Code were amended in order to guarantee and

protect individual rights.
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Paradigmatic shift in this period was the establishment of a
law school. As several sons in the royal family and civil servants went
to study law in Europe, The term “law” in teaching was explained in a
different context far from traditional Thai culture this referenced to
Jurisprudence as described by John Austin which became widely
known throughout Britain. This had an influence on the Thai legal
paradigm which separated law from ‘dharma’ and justice due to
legal positivism.

However, in that period, legal enactment and enforcement
were mainly in the hand of the governing class. Common people were
not allowed to object to any laws they considered unfair. As it was
believed, law was separated from justice, individuals usually agreed
not to seek for fairness, so they might suffer when they disagreed
with such a law.

A significant change occurred in B.E. 2475 (1932). When Thailand
shifted from absolute monarchy to a democratic regime of government
with the King as Head of State, where the kings shall exercise powers
through legislative, executive, and judicial branches.

At the beginning, the country focused on the systematization
of government. The National Assembly was established to enact laws,
and the cabinet was given authorities to administer the country
instead of absolute monarchy. The term “law” still had the meaning
of sovereignty orders, in which people had a duty to respect and
obey the law; that is to say, they could not object to it. Protection
of rights and liberties was provided roughly without any explicit
mechanism. Even if several Constitutions stipulated that Constitutional

Tribunal was authorized to take charge with constitutionality review,
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such Tribunal were originally from Members of the National Assembly
and government officials which had the same tenure as that of the
National Assembly. It was difficult for people to access the process
of constitutionality review. Instead, it was under the Court’s
consideration, and investigation on persons holding political
positions which would be conducted by the National Assembly.
Therefore, it can be said that the period was the time of supremacy
of parliament.

The most important paradigm shift was when Thailand’s
significant political reforms took place. The Constitution of the
Kingdom of Thailand, B.E. 2540 (1997) was drafted to guarantee
several crucial principles as supreme value in such a Constitution;
namely kingdomship, democracy, human dignity, rights and liberties,
equality, and supremacy of the Constitution. The Constitution protected
rights and liberties of the people and provided the Thai political
stability. Thai people started taking part in public oversight through
Constitutional Independent Organisation — such as the National Anti-
Corruption Commission (NACC), or the Parliamentary Ombudsmen.

More importantly, the Constitution B.E. 2540 (1997) contributed
to the development of Thai court systems. To be more specific,
there was an establishment of the administrative Court, and the
Constitutional Tribunal was enhanced to the Constitutional Court,
modeled on the Federal Constitutional Court of the Federal Republic
of Germany, where justices of the Courts of Justice and the
Administrative Court, and qualified persons in the fields of law and

political science were selected as the components of the Court
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The establishment of the Constitutional Court and the
Administrative Court leads to more effective protection of rights,
liberties, and human dignity as a result of the Constitutional Court’s
role in constitutionality review of acts of the Parliaments, and the
Administrative Court’s role in constitutionality review of any
subordinate laws.

Such establishment of the Constitutional Court brings about
a fundamental change as the legislative branch can be examined
through a mechanism of constitutionality review from enactment
process to enforcement process.

During such development, the Thai rule of law was blended
with religious morality and acceptance of a universal rule of law.
it inferred many from written laws as well as many cases of Courts’
adjudication. For instance, ex post facto appears in both section 2
and section 3 of the Criminal Code. Every person must act in good
faith according to Section 5 of the Civil and Commercial Code. The
rule of law related to criminal procedures appears in many sections
of the Criminal Procedure Code. For instance, Section 232 prescribes
that the accused person shall not be cited as a witness by the
prosecutor. Section 234 prescribes that a witness is not bound to
answer questions which may incriminate him. Furthermore, claiming
bona fides, the Supreme Court makes judgments despite explicit
written provisions — such as rights to file a case in Court proceedings
with honesty, which exclude prosecution to defame or take excessive
advantage from a debtor or party; or an injured person in a criminal
case must not be an accomplice. The Constitutional Court also rules

that the rule of law included natural justice.
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Nevertheless, the Thai political crisis in B.E. 2548 (2005) resulted
in a coup revoking the Constitution B.E. 2540 (1997) in B.E. 2549 (2006).
In such a period, Thailand reversed to briefly use the Constitutional
Tribunal, consisting of judges from the Courts of Justice and the
Administrative Court. Based on experience from the Constitution
B.E. 2540 (1997), the Constitution of the Kingdom of Thailand, B.E. 2550
(2007) was drafted, approved by public referendum, and enforced
eventually.

In that Constitution, the rule of law was first stipulated because
it was previously a non-written principle but acceptable in legal
practice. Section 3 paragraph 2 of the Constitution B.E. 2550 (2007)
prescribed that “the National Assembly, the Cabinet, the Courts,
other Constitutional organisations and State agencies shall perform
duties of office in accordance with the rule of law.” This provision was
the first one guaranteeing the rule of law in written form but also
having both the legal and constitutional sanction. It could reflect
the will of the Constitution Drafting Commission which affirmed that
the rule of law shall be practiced by all state agencies — not only
appearing in legal concepts or theories.

In addition, that Constitution also assured people’s rights to
file a complaint to the constitutional Court whether or not any
provision of law violating their rights and liberties were contrary to
or inconsistent with the Constitution; that is to say, giving the rights to
people to file constitutional complaint, if such people receive no
remedy through any channels prescribed in the Constitution, similar

to other foreign countries’ Constitutions.
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Such affirmation of the rule of law continues existing as
constitutional value with sanction under the current Constitution
of the Kingdom of Thailand, B.E. 2560 (2017). Section 3 paragraph
two states that “the National Assembly, the Cabinet, the Courts,
Independent Organisations and State agencies shall perform duties
in accordance with the Constitution, laws and the rule of law for the
common good of the nation and the wellfare of the public at large.”
Not only does it accept the existence and sanction of the rule of law,
but also reaffirms such rule for the common good of the nation and
the wellfare of the public.

Moreover, the rule of law is a vital principle for legal enactment.
Section 26 paragraph one provides that “the enactment of a law
resulting in the restriction of constitutional rights or liberties of a
person shall be in accordance with the conditions provided by the
Constitution. In the case where the Constitution does not provide
the conditions thereon, such law shall not be contrary to the rule
of law, shall not unreasonably impose a burden on or restrict the
rights or liberties of a person and shall not affect the human dignity
of a person, and the justification and necessity for the restriction of
the rights or liberties shall also be specified.” Section 26 paragraph 2
provides that “the law under paragraph 1 shall be of general
application, and shall not be intended to apply to any particular
case or person.” This complies with a universal rule of law as law shall
be applied for everyone in each country, and for all cases if they reach
all legal conditions anytime. This is neither an order of sovereignty
in the form of “law” which enforces individuals, nor sovereignty’s

attempt to exploit such power by any provisions for legitimacy.
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In short, a Thai rule of law development was based on a ruler’s
Buddhist morality combined with a universal one. Such rule of law,
then, would be employed as legal principle and interpretation in a
non-written form in many Courts’ trials. Eventually, stipulated in
written form as constitutional principle having legal value and is
enforceable as law.

As a judicial organ responsible for adjudicating and ruling
constitutional problems, the Thai Constitutional Court applies the
rule of law to make a ruling. Therefore, its roles can be divided into
two dimensions: protection of rights and liberties of the people;
and maintenance of political orders as in the Constitution. The
Constitutional Court always plays such roles based upon the rule

of law.

Section 3: The Constitutional Court and Protection of Rights and
Liberties in Compliance with the Rule of Law

Having a role in protecting people’s rights and liberties
according to the Constitution, the Constitutional Court has powers
of constitutional review — both abstract control of constitutionality;
for example, review of whether or not the enactment process and
contents of a draft act are constitutional by a motion from the National
Assembly, and concrete control of constitutionality; for example,
review of whether or not any provision of law is constitutional when
any parties in the Courts of Justice, the Administrative Court, or the
Military Court make a complaint, or such Courts consider the problem
whether or not any provision of law to be enforced in that case is

contrary to or inconsistent with the Constitution, and review of whether
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or not any provision is constitutional by a motion from Independent
Organisation responsible for protecting people’s rights and liberties —
such as the Ombudsmen.

In a legal state, any provision of law is the source of state powers.
Unless the provision provides powers, a state shall not be able to
exercise its power. State power is related to creating, modifying,
transferring, preserving or relinquishing rights, liberties and status of
the people. As a consequence, such provision shall be limited by the
Constitution in order not to adversely affect such rights and liberties.
Constitutionality review is, thus, for protecting people’s rights and
liberties from violation by using a provisions of law contrary to or
inconsistent with the Constitution, or by exercising power of of the
National Assembly to enact a law violating individual rights and
liberties more than authorized by the Constitution.

As such, the Constitutional Court usually applies the rule of law
to adjudicate and rule whether or not a provision of law is constitutional
and in compliance with the rule of law.

The Court agrees that although limitation of people’s fundamental
rights or liberties may be practiced in terms of legal provisions, such
provisions must be proportional to the mechanism and protection of
people’s rights and liberties. In other words, the state can introduce
any regulations and enforce its powers for public interest or state
benefit, but it shall choose a process or a measure causing the least
effect on the rights and liberties of the people.

This principle can be seen in Constitutional Court Ruling
No. 11/2549 (2006). In that case the court was requested to consider
whether or not section 46/1 of the draft of the Highway Bill, B.E. ....,
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which stated that no person shall assemble in the highway zone
which restricted the liberty of peaceful assembly without weapons,
and was contrary to or inconsistent with the Constitution. According
to such draft bill, no person shall assemble in the highway zone,
without permission to assemble. When considering the term “highway”
in such bill, its meaning was too broad describing ways or roads for
public transportation. Such provision empowered a state official to
make a wide discretion wether or not to permit people to assemble
in the highway zone. In addition, there was also other specific law to
control public assembly. Such bill restricted the liberty of peaceful
assembly without weapons and affected the core value of liberty.
It was violating the rule of law and therefore contrary to the
constitution.

In some cases, the Constitutional Court makes a ruling that a
provision is not contrary to or inconsistent with the Constitution,
but note that a relevant organisation or agency should adopt and
adapt the rule of law. To illustrate, Constitutional Court Ruling
No. 42-43/2554 (2011): whether or not section 28, section 29 and
section 30 of the Electricity Generating Authority of Thailand Act,
B.E. 2511 (1968) was contrary to or inconsistent with the Constitution.
The Constitutional Court ruled that such provisions, providing an
authority to the Electricity Generating Authority of Thailand to install
an electricity transmission line on the private land, were not contrary
to or inconsistent with the Constitution. In this ruling, the Court
suggested that the Electricity Generating Authority of Thailand
should be applying modern technology to be fair to the public when

to increase the height of a high voltage post, so such land owner could



@

AageTIIYLY ARvintmANTifsssu (The Constitutional Court: Protector of the Rule of Law) 337

make reasonable use of their land, and also to reduce any risks that
might cause harm to health, sanitation, and quality of life of those
who lived in such an area.

The Constitutional Court also referred to the rule of law for
protecting people’s property addition to the Constitution. For instance,
Constitutional Court Ruling No. 13/2556 (2013) state that section 30
of the Provincial Waterworks Authority Act, which specified that the
Provincial Waterworks Authority did not have to pay compensation
to the owner or possessor of the land for the use of land, or remove
structures or installations, or chop trees, branches or roots of trees
incase of laying water pipelines with a diameter of less than eighty
centimeters, was contrary to or inconsistent with the Constitution,
the reason was that it unjustifiably interfered with property rights
of the people, and such restriction of property rights was contrary
to the rule of law where the state must make a fair compensation
when depriving people’s property rights.

One of the most significant Constitutional Court Rulings could be
seen in several cases. The provision of law provided that a person as
representative of a juristic person shall criminally liable for a crime
committed by the juristic person and was presumed to be the offender
without any proof of his or her act or intention, was contrary to or
inconsistent with the Constitution as well as the rule of law in terms
of presumption of innocence. Example of Constitutional Court Rulings
are No. 12/2555 (2012), 5/2556 (2013), 10/2556 (2013), and so forth,
related to the Direct Sales and Direct Marketing Act, B.E. 2545 (2002),
the Copyright Act, B.E. 2537 (1994), and the Telecommunications
Business Operation Act, B.E. 2544 (2001), respectively.
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Due to the Constitutional Court Rulings, the National Legislative
Assembly enacted the Act Amending the Provisions of Law on Criminal
Liability of Representative of a Juristic Person, B.E. 2560 (2017) so as
to amend such presumption which was contrary to and inconsistent
with the Constitution.

The Constitutional Court also reaffirms the rule of law related
to the rights of defendants and the accused in criminal cases. In its
Ruling No. 4/2556 (2013), section 41 of the Act on Mutual Assistance
in Criminal Matters, B.E. 2535 (1992), which provided that all evidence
obtained under this Act shall be deemed as evidence admissible
by law. The court shall admit such evidence obtained from witness
examination by the plaintiff in other foreign courts despite the
defendant having no opportunity to cross examine or be confronted
with. This provision was held contrary to the rights and liberties
of such defendant, affected the essence of the rights in justice
administration. and contrary to the rule of law, it was therefore
contrary to or inconsistent with the Constitution.

Aside from the rule of law, the Constitutional Court also refers
to Article 14.3 of the International Covenant on Civil and Political
Rights (ICCPR), where a person shall have the rights to be tried in his
presence; defend himself in person or through legal assistance of
his own choosing; examine the witnesses against him; and obtain the
attendance and examination of witnesses on his behalf under the
same conditions as witnesses against him, to support that the
above-mentioned Act was contrary to or inconsistent with the

Constitution.
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Due to those Constitutional court Rulings, not only is the rule
of law a significant principle reaffirmed in the Constitution, but any
provisions already enforced or in the process of being drafted shall be
in compliance with the rule of law. If not, such provisions would be

contrary to or inconsistent with the Constitution.

Section 4: The Constitutional Court, Politics and Government
under the Rule of Law

As mentioned earlier, the rule of law is a constitutional sanction
principle, committing power exercise and practice of the National
Assembly, the Cabinet and the Courts, as well as Constitutional
Organisations and State agencies.

In addition to constitutionality review in which it examines
and maintains political and governmental orders, other duties and
powers of the Constitutional Court refer to ruling on the membership
or qualifications of persons holding and exercising with political positions;
ruling on conflicts pertaining to the powers and duties of the Cabinet,
the National Assembly, and Independent Organisations; and ruling on
other constitutional cases such as constitutionality review of conditions
and procedures of draft amendment of the Constitution, ruling on
conditions for enacting an emergency decree of the executive branch,
and ruling on whether or not a treaty must be approved by the
National Assembly.

The Constitutional Court also addresses the rule of law on
exercising state powers. In Constitutional Court Ruling No. 15 — 18/2556
(2013) as follows. The rule of law is said to be a governmental means

of natural justice, which is pure without any bias or individual interests.
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The rule of law, thus, is a significant fundamental principle of law
above any written provisions, to which the National Assembly, the
Cabinet, the Courts, as well as Constitutional Organisations and State
agencies shall adhere to. Consequently, the claim of majority rule to
amend the Constitution without restraint or protection of minority
rights may cause any damage and deterioration to the nation, as well
as severe disputes and non-harmony of the people as can be seen
from the country’s previous crises.

Although the amendment of the Constitution may be conducted
through the majority rule in accordance with the Constitution, the
procedures shall be done under the constitutional and paying respect
to the minority rights.

Accordingly, concluding a debate by the majority rule in the
constitution amendment consideration in the first agenda without
hearing the minority’s opinions, speeding up the debate, and closing
of the assembly in voting shall be illegal exercising of power
benefitting the majority, contrariness of the rule of law, as well as
unconstitutionality.

Moreover, even though the majority rule shall be practiced
to vote on any agenda in the National Assembly, this practice shall be
done legally. Therefore, allowing other members of the National
Assembly to vote on his or her behalf is contrary to their duty the
National Assembly’s fundamental principle, stating that the member
shall perform without any order or mandate, exercise their duties
honestly for Thai people’s benefits regardless of any conflict of
interest. Voting proxy shall, thus, be contrary to the Constitution and

bona fides principle, therefore the resolution from the National
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Assembly shall be illegal in Draft Constitution Amendment

procedures.

Conclusion

The rule of law is a principle of exercising state powers, enforcing
and interpreting unwritten laws, and is in concert with the western
rule of law to limit a governor’s powers through laws; that is to say
kings, consents to restrict own powers to people; And also a Thai rule
of law originates from a Buddhist moral, in which the kings agree to
limit their powers with the framework of ‘dhamma’ by their intention.

Once contemporary legal systems have an influence on Thai law,
the rule of law takes part together in Thai legal systems as can be seen
in various provisions as well as the Thai Court’s legal enforcement
and interpretation which is justice foundation both in written and
non-written forms.

From the Constitution of the Kingdom of Thailand, B.E. 2550 (2007),
the rule of law is prescribed as a constitutional sanction principle,
committing any state agencies’ power exercise.

The Courts — including the Constitutional Court - are a judicial
branch applying each legal provision to solve problems, disputes,
or controversies in society and nation. Adjudication and judgment of
the Courts can reflect whether or not a case or a principle is the rule
of law. It can, hence, be said that the Courts are user and finder of
the rule of law in line with natural justice, which agrees that this
principle always exists, and the Courts themselves find it by

addressing out through adjudication and judgment.
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The Constitutional Court of Thailand has adopted the rule
of law to adjudicate and rule every constitutional case in order to
protect rights and liberties of the people, and maintain fair political
and governmental orders under the rule of law. In the meanwhile,
it is said that the Constitutional Court addresses what is the principle
of the rule of law at the constitutional level to commit legal enactment
and exercise of state powers. The rule of law guaranteed by the
Constitution and reinforced by the Constitutional Court, which is the
result of protection of rights and liberties of the people as mentioned
above, is applied to protect political and governmental orders in
harmony with the democratic regime with fair majority rule for the
nation’s and people’s utmost benefits.

Above all, the constitutional Court is a protector of the
Constitution not only any particular specific constitution, but it also
refers to the fundamental principle and constitutional identity of
Thailand, which has continued to develop together with the
democratic regime of government with the King as Head of State.

This is Thailand’s political and governmental identity.
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Rule of Law in Korea:

A Journey towards Justice and Humanity

Lee Jin - sung

President of the Constitutional court of the Republic of Korea

1. Joseon: A Tradition of Respect of Law
Around 600 years ago, in 1392, the Joseon Dynasty was

established on the Korean Peninsula. The founding philosophy of
Joseon was to realize a Confucian ideal, Ye (I2)". “Ye’isa principle
of social organization, achievable by a sage or king who follows the
order of nature. ‘Ye’ was demonstrated and realized in the form of
national rituals, administrative organizations and criminal punishment,
and these systems were published in the nation’s code of law.
Being an absolute monarchy, Joseon did not adopt the rule of law
in its modern meaning. However, the king’s authority was limited
by the national ideal of ‘Ye’ and its relevant laws. For instance, the
king’s every action was recorded, and officials were permitted to
argue whether the king’s practices complied with ‘Ye’ and law.
Noblemen and commoners alike had direct access to the king to
express complaints regarding unfair or unjust treatment. As such,

Joseon was a nation that abided by and respected law.

In 1910, the Korean peninsula was forcefully colonized by
Japanese imperialists and the 500 year history of Joseon came to

an end. The Japanese annihilated Joseon’s tradition of honoring “Ye’
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and law, and legitimized its colonial rule under the pretext of rule
of law. However, laws that were enacted at that time were not aimed
to limit authority or protect civil rights. On the contrary, laws were
only means to legally discriminate, suppress and exploit Koreans.
Law enforcement of the Japanese imperialists, characterized by the
sex slaves of military camps and forced labor by Japanese conscription
order, was nothing but a rule of law in a formal or perfunctory sense,
such as that of Nazi Germany during a similar period of time.

Korea recovered its independence in 1945, but subsequent
events such as the Korean War, dictatorship and military regimes
made it difficult to shake off the grasp of such perfunctory rule of
law that was rooted during the Japanese occupation. In 1948, the
Constitution of the Republic of Korea was established and included
modern concepts of the rule of law such as the separation of powers
and liberty rights. However, presidents and politicians repeatedly
amended the Constitution only to strengthen their authority or
extend presidential terms. The politicians at that time were educated
during the colonial times or were accustomed to military culture,
and were not mature citizens of a democratic society themselves,
thus they did not respect the nation’s citizens as such. From time
to time, the basic rights stated in the Constitution had no actual
effect and were easily disregarded by the legislative, executive and
judiciary branches.

For example, former President Park Chung-hee came to power
through a military coup in 1961. The Constitution at that time restricted
reappointment of the president to two terms, but in 1972 President

Park amended the Constitution to give no limits to reappointment of
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the president, and also grant the president the authority to suspend
the effect of the Constitution via Presidential Emergency Decree.
Critics of the government or Presidential Emergency Decrees were
subject to arrest, confinement and criminal punishment without
warrant.

The situation was the same with constitutional adjudication.
Between the first Constitution of 1948 and the last major amendment
of 1987, the Constitutional Committee or the Supreme Court had the
authority to review the constitutionality of statutes. However, these
institutions rarely declared any statutes unconstitutional. Such failure
of the independent judicial bodies to review the constitutionality of
statutes and infringement of basic rights by legislators or executive
authorities, serves as evidence of the perfunctory rule of law that

dominated the country at that time.

3. Substantive Rule of Law in Korea

However, the darker the night, the nearer the dawn. Under a
worsening military dictatorship of Chun Doo-hwan, police engagement
in torture and killings of college students involved in democratic
movements surfaced and triggered a series of large-scale
demonstrations calling for democracy across the nation in 1987. Such
demands prevailed and the Constitution was amended to create a
direct presidential election system allowing only a single term. The
amendments also resulted in the establishment of the Constitutional
Court. This is the current Constitution of Korea.

The Constitutional Court of Korea was founded in 1988 and serves

the important function of implementing substantive rule of law.
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Over the past 30 years, the Court heard around 33,000 cases and
rendered about 1,500 of them unconstitutional. These decisions served
as wake up calls to the administration and legislature, reminding
them of their limits and duty to fulfill constitutional values. The
Constitutional Court of Korea employed its jurisdiction to implement
substantive rule of law by setting out the boundaries of statutes that
infringe upon liberty rights, and revitalized the principles of rule of
law, proportionality and equality.

To name a few notable decisions, the Court has struck down
government practices including: Presidential Emergency Decrees
that justified the arrest without warrant and punishment of persons
who criticized former constitutional amendments; a blanket ban on
outdoor assembly or demonstration at night; deprivation of voting
rights of prisoners or persons on probation; statutes embodying
deeply-rooted discrimination against women; poor prison conditions
that compelled inmates to sleep on their side next to each other;
refusal of a suspect’s right to counsel during interrogation when
not in custody; ban on labor unions’ political contributions; and
pre-censorship on movies.

We find from the history of any country that those in power
are tempted to stray from the law and act arbitrarily or in their own
political interests. The key function of the rule of law is to prevent
this from happening. As simply noted by Thomas Paine in ‘Common
Sense,” “in free countries, the law ought to be King.” Very simple.
This is the essence of the rule of law.

Recently, the Constitutional Court of Korea was summoned to

defend this core of the rule of law in the form of an impeachment



@

AasgeTIIYNY ARvintmANTifsssu (The Constitutional Court: Protector of the Rule of Law) 347

procedure. Under the Korean Constitution, motions to impeach high
ranking officials that are adopted in the National Assembly are sent
to the Constitutional Court for trial. In July 2016, the media allegedly
reported that former President Park Geun-hye allowed her shadowy
confidante Choi to secretly influence state affairs; intervened in the
fundraising of certain foundations to the benefit of Choi; and leaked
confidential government documents to Choi. Citizens, outraged by
the scandal, took to the streets at night with candles in hands and
joined in moonlight assemblies formerly banned by a law that was
struck down several years ago by the Constitutional Court. The
candlelight rallies continued for 17 weeks, demanding President Park
to step down. When she failed to respond, the National Assembly
voted in favor of her impeachment on December 9, 2016.

On March 10, 2017, the Court reached a unanimous decision
that President Park should be removed from office, recognizing
her misconducts during her presidency as a grave violation of the
Constitution and the law. The Court acknowledged that her actions
impaired the principles of democracy and rule of law, and that the
benefits of safeguarding the Constitution greatly outweighed the
national loss resulting from her removal.

Even today, the Court’s endeavors are ongoing. The Court still
bears the burden of long awaited cases such as whether conscientious
opposition to mandatory military services shall be protected under
the Constitution, and whether abortions shall be decriminalized.
These standing issues that are repeatedly presented to the Court are
still waiting for resolution. Also, a proposal to update our 30 year old

Constitution has been initiated with an aim to revise it to meet more
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recent standards. Among others, the proposal contains amendments
to expand the scope of fundamental liberty rights to protect all
persons, and not only Korean citizens as currently drafted. It also
additionally enumerates specific rights regarding safety, information
access and protection, decent residence and health in order to
ensure further protection, and explicitly expands equality rights to
prohibit discrimination based on disability, age, ethnicity and region,
in addition to gender, religion and social status as currently stated.
Many of these changes proposed are in line with legal principles
that were developed by Constitutional Court cases.

The Korean citizens’ strong will to defend the Constitution,
together with the Court’s courage and effort during the last three
decades, have been the building blocks of the real and effective

Constitution that is deeply honored in Korea.

4. Outbound Towards Asia

Korea’s journey to fulfill the principle of the rule of law is now
joining forces with other Asian nations. The Constitutional Court of
Korea took the initiative to establish the Association of Asian
Constitutional Courts or AACC in 2010 together with Asian countries
that have equivalent institutions. We are continuing our effort to
spread the rule of law throughout the Asian region. The Court hosted
the Inaugural Congress of the AACC in 2012 and the 3 Congress of
the World Conference on Constitutional Justice in 2014. Also, in 2016,
the AACC Secretariat for Research and Development was established
in Seoul, and is now hosting regular conferences for justices and
rapporteur judges as well as compiling a comparable database of

constitutional materials in the region.
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The ultimate goal of these efforts would be to establish a court
of human rights in Asia. Unlike other regions, Asia does not yet have
a regional court of human rights. As Asian countries have diverse
languages, cultures, religions and ethnic groups, finding common
interests and reaching an agreement to build a single court would call
for patience and time. However, as we have seen in the examples of
other regional human rights’ courts around the world, | am convinced
that there is common ground for universal values such as freedom,
equality and justice. Of course, in the beginning we may start with a
narrow jurisdiction covering genocide and the protection of women
and children. But once this first step is taken, we may anticipate
further cooperation and gradual growth into a regional court of
human rights that lives up to its name and expectations.

The rule of law in Korea is something we could never imagine
a hundred years ago. The potential Asian court of human rights may

enjoy a better start given that we are already envisioning it today.

5. Lessons from the Korean Experience

This was a quick overview of the journey towards the ‘Rule of Law’
in Korea. In retrospect, we can find that the rule of law means binding
those in power to act within legal boundaries. For example, people
should not be placed in a sudden danger of prosecution or deportation
simply because a new president comes to power. Hence, how can we
assure that authority stays within such legal boundaries? | would like
to share two lessons from our experience in Korea.

First, having laws is not enough, they must be observed. The

Korean Constitution between 1948 and 1987 had sufficient provisions
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to protect human rights. However, when the national leaders and
politicians disregarded those provisions with no consequence, the
provisions were rendered ineffective and the rule of law was lost.

A country that has laws but fails to observe them is no different
from a person who only reads the Sutra but does not practice it.
Buddha said in Dhammapada that to recite sacred texts and not to
put those into practice is like a shepherd counting someone else’s
sheep. Yet, one who speaks few holy words but lives up to them is
living a holy life. Likewise, the rule of law can be realized only in a
nation that actually observes laws.

Second, justice based on humanity should be embodied in
the law. There have been many arguments about justice throughout
history. Generally, theories of justice tell us that all persons deserve
equal treatment, freedom and best outcomes out of limited resources,
and explore ways to seek such values through mutual cooperation.
Of course, it is important to design a legal system that can realize justice.
However, we must not forget that the justice we pursue through the
law should be based on humanity and affection for fellow people.

For social minorities, formal equality may not be sufficient to
compensate for the uneven playing field they are situated in. Right
from the start, they suffer from the lack of resources and they are
disadvantaged by their environment. Active measures are required
to give them a head start to accomplish substantive equality. This
substantive equality cannot be achieved without a basis in humanity.

Law is universal and abstract. This means that all of us are
held to it equally and fairly. Laws enacted with malicious intention

against a certain group of people may lead to effective destruction
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of humanity. Japanese colonial rule over Asia and Nazi Holocaust
left a permanent scar of destroyed humanity. In order to prohibit
such abuse, we shall use law, with its encompassing reach, only to
channel “justice that is based on humanity.” Only then can humanity
sail with the wind of universality and spread throughout the world.

This is the principle of the substantive rule of law.

6. Destination: Where are we Headed?

Historical experiences cannot be duplicated and this applies to
the history of the rule of law in Korea as well. However, humanity,
which we are striving to achieve through the rule of law, is universal.
Universal humanity is not something to be reached in the distant
future. It is something we can realize right here and right now. Thus
the only question left is how can we practice humanity?

Let me leave you a clue before wrapping up my lecture.

Thomas Paine’s book, ‘Common Sense,” fueled the US
independence movement, which brought about changes not only
within the US, but the entire world. The US population at that time
was around three million and as many as 120,000 copies of the book
were sold within three months. The total sales recorded 500,000
copies including the copies translated in French. It could be said that
almost all literate adults had bought a copy. What did that mean to
Thomas Paine himself? He must have made a fortune from the record
sales. What would you do with such money if a book of yours was
so popular? Would you buy a mansion by the lake? Thomas Paine
planned to use his profits to purchase mittens for soldiers suffering

from the cold weather.
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Practicing humanity need not be grandiose. It is a matter of
choices we make each day. Unfortunately, however, the mindset to
practice humanity is not a virtue we are naturally born with. Rather,
it will take root in us only when we practice it every day.

In the courtroom every day, we meet many people and hear
their stories. They tell us of their thirst, hunger, and cold hands. The
moment when we feel empathy for them, will we have the courage
to let go of our positions, situations, and self-interest and reach out
an open hand to hold their trembling hands? This small choice made
each day in the courtroom will determine the direction of the long
journey of the rule of law.

Thank you for your attention.
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The Turkish Constitutional Court as Protector of the Rule of Law

and Human Rights*

Zuhtu Arslan
The President of the Turkish Constitutional Court

Distinguished colleagues,

Ladies and gentleman,

Before | start my speech | would like to thank Mr.Nurak
Marpraneet, the President of the Constitutional Court of the Kingdom
of Thailand for his kind invitation to this symposium and warm
hospitality.

| would also like to take this opportunity to congratulate the
president and justices of the Constitutional Court of Thailand on the
occasion of the 20th anniversary of their court. | wish you success and
fruitful work.

As we all know, constitutional courts exist to maintain the
principles of supremacy of the constitution. By definition a constitution
is a collection of supreme rules binding on legislative, executive and
judicial bodies. Constitutions are also seen as the most effective
instruments for protecting rights and freedoms of individuals.

Therefore constitutional courts play a crucial role in upholding
the principle of rule of law and in protecting fundamental human

rights. In general, constitutional courts are empowered with two legal

* Paper presented at the International Symposium on “The Constitutional Court:
Protector of the Rule of Law” on the Occasion of the 20th Anniversary of the
Constitutional Court of the Kingdom of Thailand, 7-11 April 2018, Bangkok.



354  msUszrunaivnsiledluinsyaasssssuyaAIuIeU bo U

devices to serve this end: constitutionality review and constitutional
complaint. Constitutionality review is a conventional and relatively
well-settled area of constitutional jurisdiction. The constitutional
complaint and the field of human rights, in comparison, are of more
dynamic nature and present major challenges for constitutional
justice.

The rule of law, which is stipulated in article 2 of the Turkish
Constitution, is perhaps the most frequently cited and applied
principle in jurisprudence of the Turkish Constitutional Court (TCQC).
Based on the judgments of the TCC, the principle of rule of law
requires a state where people are the subject of government, the
political power is restricted to protect fundamental rights and
freedoms and the rulers, as well as the governed, are bound by the
rule of law. In this substantial definition, fundamental rights and
freedoms are seen as part and parcel of the rule of law.

Therefore in my speech | would like to explain the role of the
TCC in upholding the rule of law through protecting human rights
both in normal and emergency times. | will specifically take up the
issue of effectiveness of the constitutional complaint system by
reflecting on the recent experience of the Turkish Constitutional
Court.

Before going through it, | would like to provide a brief
overview of constitutional justice in Turkey with a special reference
to constitutional complaint adjudication.

1. Constitutional Complaint in Turkish Legal System

The constitutional review of laws was introduced into the Turkish

legal system by 1961 Constitution. It established the Constitutional
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Court and incorporated both abstract review and exception of
unconstitutionality. The current Constitution preserved the legal
regime of constitutionality review with minor changes.

Apart from constitutionality review the TCC is granted by the
Constitution three more significant functions. First, the Court has the
power to control political parties with a possibility of dissolving them.
The parties whose programs or activities are contrary to the constitution
shall be closed down by the TCC upon the indictment of the Chief
Public Prosecutor.

Second, the Court also functions as a “Supreme Criminal Court”
charged to try the President, Prime Minister, government ministers.
Chief of Staff, other top level commanders as well as justices of high
courts for offenses related to their duties.

Finally, relatively recently, the Court was given the power to
receive constitutional complaints of individuals. Individual application
or constitutional complaint mechanism was introduced by the
constitutional amendment of 2010.

This was a significant step towards the development of
democratic rule of law based on human rights and enhancing the
standards of fundamental rights. A paragraph was added to Article
148 of the Constitution, enabling that “everyone may apply to the
Constitutional Court on the grounds that one of the fundamental
rights and freedoms within the scope of the European Convention
on Human Rights which are guaranteed by the Constitution has been
violated by public authorities”.

Upon the introduction of the individual application in our legal

system, a new era started in the protection of the constitutional
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rights and freedoms. Since 23 September 2012, the date when the
Constitutional Court started receiving individual applications, it has
assumed a direct and active role in protecting and thereby enhancing
democratic rule of law and human rights.

| would like to provide some statistics and information to
reveal the tremendous work and effort undertaken by the Turkish
Constitutional Court to protect human rights during the normal times
and state of emergency.

Turkey declared a state of emergency following the coup
attempt of 15 July 2016, which was a heavy threat against the
democratic constitutional order. On 20 July the Turkish government
declared a state of emergency to fight the FETO (Gulenist Terror
Organisation) which was believed to be behind the failed coup
attempt.

The Constitutional Court faced an overwhelming work load
in the aftermath of the state of emergency measures. In numbers,
the Court has received around 118.000 individual applications from
July 15™ 2016 to today. Those applications may be broadly divided
into two categories; first, regarding the measures directly taken by
the emergency decrees, most notably dismissals from public offices,
and, second, the pre-trial detentions.

The establishment of the Inquiry Commission on State of
Emergency Measures played an important role in dealing with
applications concerningemergency decree measures. The Constitutional
Court rendered around 72.000 complaints inadmissible due to non-
exhaustion of ordinary legal remedies within this scope. In a way,

the Court indirectly referred those applications to the Commission.
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The decisions of the Commission are subject to review of administrative
courts, and they then may be challenged before the Constitutional
Court through individual application.

With respect to the pre-trial detention complaints, which is the
second challenging category, the TCC drew a road map. All those
complaints are classified based on the status and situation of the
complainants, and the Court rendered its principle judgments for
most groups. Those groups include detained individuals who were
involved in the coup attempt, former judges and prosecutors, members
of the parliament, and journalists. As of today there are around
6500 pending applications on pre-trial detentions, and they are
being handled under the general principles set forth in the leading
judgments.

From July 15" 2016 to today, the Court has found violations
of human rights in about 1300 thousand applications. Most of them
relate to the right to fair trial, followed by the right to life, prohibition
of ill-treatment, right to property, right to privacy, freedom of expression,
personal liberty, and so on. Those judgments correspond to 50% of
violation judgments since the launch of the constitutional complaint
remedy in Turkey in 2012.

The total number of applications finalized during state of
emergency is around 102.000. Accordingly, the Court has examined
86% of all applications received after the coup attempt.

The number of pending applications before the Court is
around 39.000. And around 9.500 of them relate to the emergency

measures.
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These statistics demonstrate that the Constitutional Court of
Turkey took an active stance and put an immense effort to protect
human rights during the state of emergency. Despite severely high
numbers, the Court addressed most of the applications in due time.
Meanwhile, as the recent experience indicates, the Court gave special
consideration to key issues such as freedom of expression and media.

2. Constitutional Complaint as An Effective Remedy

I would like also to talk about constitutional complaint as an
effective remedy to be exhausted before launching an individual
appeal to the European Court of Human Rights. | must note that
practical reason for introducing the system of constitutional complaint
was to reduce the number of applications and violations against
Turkey before the Strasbourg Court.

This practical aim was indeed achieved to a great extent.
Indeed, the applications from Turkey to the European Court, as well
violation judgments against Turkey, decreased significantly after
introduction of constitutional complaint. Only afewindividual application,
which were initially rejected by the TCC, resulted in a violation of
the European Convention on Human Rights. This indicated the great
success of the Constitutional Court in dealing with such complaints.

The success and effectiveness of the individual application
to the Turkish Constitutional Court were also recognized by the
European Court of Human Rights. In the application of Hasan Uzun v.
Turkey (no. 10755/13, 30 April 2013), the European Court held that the
individuals from Turkey must first apply to the Turkish Constitutional
Court for alleged human right violations. Only after exhausting this

domestic remedy, the applicants are allowed to discuss their allegations
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before the European Court if they wish to do so. In the application of
Ali Kogintar v. Turkey (no. 77429/12, 1 July 2014), the European Court
made assessments in the specific context of pre-trial detentions
and explicitly regarded the constitutional complaint in Turkey as an
effective remedy in this respect.

As we all know that the principle of subsidiarity may create
tension between the regional human rights courts like the Strasbourg
Court and national authorities. This is also the case at national level.
The subsidiary nature of individual application remedy may lead to
some conflict between constitutional courts and courts of general
jurisdiction. The general courts, in some cases, may show reluctance
to pay due regard to the judgments of constitutional courts. Even more,
the judements finding violations of human rights may not be executed
duly.

The success and effectiveness of constitutional complaint
remedy have recently been put to a test, so to speak. In two separate
judgments on January 11" 2018, the Constitutional Court found
violations of the right to personal liberty and security and the
freedom of expression and media regarding the pre-trial detention
of two journalists.

The applicants had been arrested and detained following the
coup attempt of 15 July for alleged terror offenses. The Court found
that the investigation authorities failed to demonstrate any factual or
concrete evidence other than the newspaper articles and TV discussions
and that the available evidence was insufficient to reach the conclusion
of the existence of strong indication of guilt, which is a constitutional

prerequisite for pre-trial detentions. The Constitutional Court reviewed



360  MsUsErunITITINsiledluinsyAasEsssuyATUIOU bo U

the detention also under the state of emergency provisions and
concluded that it was not justified by the strict exigencies of the
situation.

The Constitutional Court transmitted the judgment to the first
instance court and ordered necessary action for redress of violations,
without specifying the release of the applicants.

Upon the violation judgment of the Constitutional Court, the
applicant journalists requested their release before the competent
courts. The first instance courts, however, adopted a different legal
stance and refused the request. They argued that the Constitutional
Court had assessed the evidence in the case file by exceeding its
mandate. They accordingly maintained that the violation judgment
did not comply with the Constitution and the law, and therefore
amounted to “usurpation of power”.

Indeed, this approach of the first instance courts was
unprecedented. The Constitutional Court had delivered similar
violation judgments in the past, and the applicants had been released
from prison despite strong political and public disagreement. In 2016,
the Court found a violation concerning the detention of two well-known
journalists, much to the outrage of public and political opinion. Despite
the harsh criticism, the journalists were released from prison following
the violation judgment.

Although such attitude of the first instance courts caused
dismay among legal communities, it has triggered a heated debate
regarding the execution of the violation judgments of the Constitutional
Court. As the violation judgment did not explicitly require the release
of the applicants and merely ordered the redress of violations, the

term “redress” was needed to be interpreted.



U & o

AasgoTIIYNY HivinYmanTifsssy (The Constitutional Court: Protector of the Rule of Law) 361

Meanwhile, the applicants filed a new complaint alleging a
violation due to non-execution of the previous judgment. The
Constitutional Court urgently took up the issue in this new application.
The Court started its analysis by stating that the existence of strong
indication of guilt is a constitutional precondition for pre-trial
detentions.

It followed that, it is a constitutional requirement for the
Court to examine this precondition in individual complaints on the
account of allegedly unlawful detentions. The Court stated that the
examination in the previous judgment was limited to determine the
lawfulness of detention, and it was irrelevant to the possible results
of the trial. In other words, the Constitutional Court made an examination
over the evidence and reasoning provided by the first instance court
for detention, it did not, for example, question the credibility of the
evidence. Accordingly, the arguments that the Constitutional Court
made assessments concerning the merits of the case do not deserve
any credit.

The Court continued to stress that Article 153 of the Constitution
explicitly provides that the decisions of the Constitutional Court are
final and binding upon natural and legal persons, as well as upon the
state authorities, including courts. Further, execution of court decisions
is an indispensable part of the right to fair trial (access to a court) in a
state governed by the rule of law. For the TCC the rule of law requires
lower courts to pay due regard and make an honest effort to implement
the decisions of the Constitutional Court rather than questioning its

duties and powers.
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The Court then assessed the specific circumstances of the
present case and concluded that the applicant must have been
released upon the violation judgment. Under Article 50 of the Law
on Constitutional Court (no: 6216) the Constitutional Court had
ordered the competent courts to take necessary actions to redress
violation of the right to personal liberty due to pre-trial detention.

The Constitutional Court noted that in a case where it had been
found that strong indication of guilt did not exist, there was no other
way than releasing the detained person for the violation to be redressed,
unless the courts could put forward new facts or evidence that
had not been reviewed by the Constitutional Court. Even then, the
Constitutional Court explicated, the margin of appreciation of lower
courts are limited compared to the initial detention order.

Following the final and binding interpretation of the Constitutional
Court on the matter, the competent court ordered release of the
applicant immediately. The legal issue arising from the failure to duly
execute the violation judgment of Constitutional Court thereby was
resolved within the principle of rule of law.

As the first instance court acted in accordance with the second
judgment of the Constitutional Court, the effectiveness of the
constitutional complaint remedy in Turkey has been maintained.
| want to note that such controversies, although undesired, serve to
strengthening the practice of rule of law when adequately resolved
within the law.

3. The Response of the European Court of Human Rights

Meanwhile the applicants lodged an application before the

Strasbourg Court on the ground that their certain rights and freedoms
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were violated by the Turkish government. The European Court mostly
concurred with the findings of the Constitutional Court concerning the
lawfulness of the complained pre-trial detention and found violations
of the right to liberty and the freedom of expression.

In these judgements the European Court rejected the attitude
of the first instance courts as to not execute the violation judgments
of the Constitutional Court. The European Court declared that since
the decisions of the Constitutional Court of Turkey are “final” and
“binding”, they provide effective remedy for violations of Article 5
of the Convention which guarantees the right to personal liberty.

The Court also pointed out that the failure of the Assize Court
to release the applicant following the binding judgment of the TCC
“runs counter to the fundamental principles of the rule of law and
legal certainty.” For the Strasbourg Court these principles, which are
inherent not only in Article 5 but all Articles of the Convention.
“are the cornerstones of the guarantees against arbitrariness.”

The European Court reached the conclusion that the applicant’s
continued pre-trial detention, after the Constitutional Court had given
its clear and unambiguous judgment finding a violation, cannot be
regarded as “lawful” and “in accordance with a procedure prescribed
by law” as required by the right to liberty and security protected by
Article 5 of the Convention.

The European Court has also emphasised that the fact that
the applicants had been kept in pre-trial detention, even after the
Constitutional Court’s judgment, raised serious doubts as to the
effectiveness of the remedy of an individual application to the

Constitutional Court concerning pre-trial detentions. However, the
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European Court did not depart from its previous conclusion that
constitutional complaint in Turkey constituted an effective remedy, as
this issue was before the Turkish Constitutional Court for reconsideration
at the time the European Court delivered its judgment.

In conclusion | would like to say that the constitutional
complaint system in Turkey continues to serve its purpose in an
effective and successful manner. As | said before the system was
established to protect and promote human rights by resolving
human right violations within our borders, and thereby to decrease
the applications to the European Court of Human Rights.

As the Constitutional Court properly examines and addresses
human rights complaints, this remedy must be exhausted before
resorting to the European Court of Human Rights. This is very much so
as the TCC is committed to ensure the respect for rule of law and
human rights by remaining within the constitutional boundaries.

Thank you for your attention.
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MAHKAMAH KONSTITUSI
REPUBLIK INDONESIA

CONSTITUTIONAL JUSTICE:
DOCTRINE AND PRACTICE IN INDONESIA
BY
Dr.ANWAR USMAN, S.H., M.H.
THE CHIEF JUSTICE OF THE
CONSTITUTIONAL COURT OF THE REPUBLIC OF INDONESIA
Bangkok, 10 April 2018

Bismillahirahmanirahim,
Assalamu‘alaikum Wa Rahmatullahi Wa Barakatuh,

Namo Buddaya and g¢ood morning,

« His excellency the President of the Constitutional Court of the
Kingdom of Thailand, Mister Nurak Marpraneet;

« His excellency the President of the Constitutional Court of the
Republic of Korea and the President of the Constitutional Court
of the Republic of Turkey;

« Honorable delegates and participants;

First of all, allow me to express our sincere gratitude upon
receiving invitation from His Excellency Mr. Nurak Marpraneet, the

President of the Constitutional Court of the Kingdom Thailand to join
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this International Symposium. | would also like to wish a happy 20"
anniversary to the Constitutional Court of the Kingdom of Thailand,
may your noble institution always be successful in the future in

upholding the law and constitution.

Your Excellencies, ladies and gentlemen,

In this symposium please allow me to explain about,
“Constitutional Justice: Practice and Doctrine”, based on the
existing practices and experiences in Indonesia.

Indonesian Constitution was issued on August 18" 1945,
precisely one day after the proclamation of Indonesia independence.
The Constitution of Indonesia is known as the 1945 Constitution or
often abbreviated to the UUD 1945. There are two main parts of the
Constitution, namely the Preamble of the 1945 Constitution, and the
second part is the body or the norms. The Preamble of the 1945
Constitution contains spiritual atmosphere among the drafters of
the constitution concerning the ideals and objectives of Indonesian
independence struggle, as well as the fundamental aspect of state’s
ideology. The ideals of the struggle for independence and the
fundamental aspects of state’s ideology (called Pancasila) are further
elaborated under the norms of the Constitution’s body. Similar to the
Constitution in other several states, the constitution’s body contains
a set of basic rules of the state, which establishes the existence of
state institutions including their functions, the arrangement of relations
and restrictions of state institutions’ powers, guarantees the protection

of constitutional rights of citizens, and so on.
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Since the independence, the Indonesia’s founders were not
only having a commitment to establish a democratic state, but also
committed to bring into reality the conception of the rule of law. On the
Preamble of the 1945 Constitution, the concept of a rule of law is
distinctly stated, as stipulated under the fourth paragraph, stating,
“... therefore the Indonesian National Independence was composed
in an Indonesian State Constitution, ...”. This stipulation indicates
that Indonesia shall be governed based on the Constitution. The
materialization of the concept of rule of law subsequently formulated
on Article 1 paragraph (3) of the 1945 Constitution, stating that
“The State of Indonesia is a state based on law”.

In theoretical perspective, the term of ‘negara hukum’ is a
translation of rechtsstaat or the rule of law. However, even though
the rechtsstaat or the rule of law is defined as a ‘negara hukum’,
the two terms have different legal backgrounds and traditions, as
well as different institutionalizations. Nevertheless, both also have
similarities, namely equally recognize the principles of human rights
protection through the institutionalization of a free and impartial
judiciary.

As commonly known, rechtsstaat is adopted by many
Continental European countries that adhere to the civil law system.
Meanwhile, the rule of law are more widely embraced by countries
with Anglo Saxon legal tradition, which is based on a common law
system. In its implementation, civil law focuses more on administration
and norm system, while common law emphasizes more on its judicial
activities. Furthermore, the concept of rechtsstaat prioritizes the

principle of wetmatigheid (written law) which then becomes
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rechtmatigheid (legal action), while the rule of law underlines the
principle of equality before law which gives the judges a freedom

to create law for justice.

Honorable participants,

Based on the aforementioned conception of the state based
on law, Indonesia has a distinctive legal system namely a legal system
that isimbued by the state’s ideology known as Pancasila. The ideology
of Pancasila is a fusion between the legal system of rechtstaats and
the rule of law. Pancasila legal system has its own distinct traits by
adopting the good aspects of the rechtsstaat and the rule of law as
well as other existing legal systems such as customary law and religious
law. Under the Pancasila legal system, law must have dimension and
orientation towards justice. The law must not be understood to be
absolute and rigid, but must be approached using moral and
conscience. It later becomes the essence of law enforcement under
the Pancasila-based Law State.

In this context, Pancasila becomes the ideals of Indonesian law.
In general, legal ideals can be interpreted based on two perspectives.
First, It serves as a legal objective. The ideals of the law are closely
linked with the ideals that the society seeks to achieve through
legal system it considers suitable. Secondly, Pancasila is deemed as
an idealized law. Thus, the ideals of law are the legal souls which
determine the shapes, forms, and activities of legal system in order
to achieve ideal society.

Pancasila becomes a legal ideal due to its position as the

state’s fundamental principle (staatsfundamentalnorm). Therefore,
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Pancasila becomes the guideline of all national legal products.
It means all legal products made and implemented are intended to
embody the ideas contained in Pancasila. Hence, Pancasila becomes
the source of all legal sources that guide the law. More specifically,
Pancasila is a starting point as well as a destination point of law in

Indonesia.

Honorable participants,

The Constitutional Court of the Republic of Indonesia, which
was established on August 13", 2003, serves as the guardian and
interpreter of the constitution, the protector of constitutional rights
of citizens, and also the enforcer of state’s ideology. As the state’s
ideology, Pancasila is an integral part of the UUD 1945 as Indonesian
constitution. Pancasila principles are embodied on the norms of the
1945 Constitution. Therefore, enforcing the constitution is equal with
upholding the state ideology. However, in general, the enforcement
of law and constitution must meet several elements. Referring to
Friedman’s approach, at least law enforcement must comply with
elements of legal system which consists of legal structure, legal
substance and legal culture.

| consider that law enforcers which become part of the legal
structure have the most important role. In any adoption of legal
concept or legal system, law enforcers are required to better understand
the prevailing ideals of law as well as to be more intelligent and
audacious to explore the values of justice in any legal case settlement.
In the hands of law enforcers the nature of the law is being displayed.

In their hands also lie the obligations to implement the principles of
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justice as embodied on the concept and legal system more optimally.
The problem that is often faced by law and constitution enforcement
is that such good and noble values are not necessarily able to intrigue
the awareness of law enforcers. The absence of awareness and
appreciation of philosophical meaning of the concept’s noble values,
ultimately brings forth law without justice. In this situation, the existence
of law without justice is similar to term a body without a soul.

In this context, under the concept of law enforcement in
Indonesia, the efforts to revitalize and internalize Pancasila as legal
ideals to law enforcement officers must sustain. Transformation of
Pancasila values as a paradigm in Indonesian law enforcement
becomes inevitable. Its main purpose is to ensure that the values of

Pancasila are always embedded in every law enforcement activity.

Ladies and Gentlemen,

In short, | will explain the positions of Pancasila under the
frame of the Unitary State of the Republic of Indonesia (NKRI), which
are as follows:

1. Pancasila is the basic philosophy and ideology of the state
composed by the freedom fighters (founder of the state) as a means
to unify the nation in order to achieve independence.

2. Pancasilais the state’s principles that is able to accommodate
the diversity of Indonesian society’s pluralism comprises various
tribes, religions, races, and groups by upholding human dignity under
democratic state life to achieve social welfare and justice for all of

its people.
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3. Pancasila is the Legal Basis for the Unitary State of the
Republic of Indonesia. This is reflected in the Preamble of the 1945
Constitution, especially the 4th Paragraph which reads: “... therefore
the national independence of Indonesia was formulated in a
Constitution of the State of Indonesia with the sovereignty of the
people based on; Belief in the one and only God; just and civilized
humanity, the unity of Indonesia, democratic life led by wisdom of
thoughts in deliberation amongst representatives of the people,
and by achieving a social justice for all the people of Indonesia”.

4. Pancasila is the life purpose of the Indonesia nation, namely
to achieve a prosperous and social justice society in a democratic life
that respects difference as well as diversity of ethnicity, race, and

religion.
Thank you for your kind attention, good morning and God bless.
Billahi Taufik wal Hidayah,

Wassalamu‘alaikum Warahmatullahi Wabarakatuh,

Shalom, Namo Buddaya,
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Closing Remarks for the Academic Conference
on topic of “The Constitutional Court: Protector of the
Rule of Law”
By the President of the Constitutional Court
of the Kingdom of Thailand
at Sakuntala Ballroom, The Peninsula Bangkok
on Tuesday 10" April 2018

President of the Constitutional Court of the Republic of Indonesia
President of the Constitutional Court of the Republic of Korea
President of the Constitutional Court of the Republic of Turkey

Honorable justices, distinguished guests and participants

On behalf of the Constitutional Court of the Kingdom of
Thailand, it is my pleasure to make a few closing remarks and express
gratitude to all of you who made this event special.

The Constitutional Court of the Kingdom of Thailand is Honoured
by Presidents of the Constitutional Courts of the Republic of Indonesia,
the Republic of Korea, and the Republic of Turkey for the keynote
speech on the topic of “The Constitutional Court: Protector of the
Rule of Law”. The Presidents of the Constitutional Courts have shared
their extensive experience of the respective Courts, which are long
time institutions, having an important role in enforcing the rule of
law as a mechanism for justice, fairness and peace to the people.
Today, with all Distinguished guests and participants, this Conference

becomes a valuable channel for exchanging academic opinions and
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sharing experience on the mission of Constitutional Courts for the
Constitutional justice.

The conference has achieved its goals in improving the
constitutional court rulings based on the rule of law. It assists in
developing the thinking process and creating the balance between
the use of the state power and the protection of the rights and
freedom of the people. Moreover, this special event has represented
a friendship coordination for academic cooperation, exchanging
experience and strengthening relationship between the court
organizations.

On this occasion, The Constitutional Court of the Kingdom
of Thailand would like to sincerely thank the Presidents of the
Constitutional Courts, Revered Justices, distinguished guests and
participants for coming to the academic conference on the occasion
of the 20" Anniversary of the Constitutional Court of the Kingdom
of Thailand. Our companionship from this conference is a good sign
for our further sustainable cooperation, support and exchange of
knowledge and experience among each other. This is also important
for achieving our goals to develop the rule of law for justice, fairness
and peace nationally and regionally, making it a reality in the world
community. Truely, as it is state, “The Constitutional Court: Protector
of the Rule of Law.

Once again, thank you, Presidents of the Constitutional Courts,
Honourable justices, distinguished guests and participants in joining

this academic conference.
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| sincerely hope that you have enjoyed your time while
attending the conference and staying in Thailand during this special

event. Finally, | declare the symposium closed.

| wish all of you a safe journey back home.

Thank you and Good - bye.
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Special Lecture By Lee Jin-sung, the President of the Constitutional

Court of the Republic of Korea
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Special Lecture By Zuhtu Arslan, The President of the
Constitutional Court of the Republic of Turkey
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Special Lecture By Dr. Anwar Usman, S.H, MH, The Chief Justice
of the Constitutional Court of the Republic of Indonesia
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