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Forword

The Constitutional Court of the Kingdom of Thailand
through the Office of the Constitutional Court (OCC) and Konrad
Adenauer Stiftung (KAS), a German foundation, are academic
partners. Together, they have been promoting and supporting
academic work in the area of constitution studies since the
Constitutional Court’s establishment in the country.

Focusing on constitution studies is very important for the
KAS because a constitution gives a country a legal framework
and defines the relationship between the people and the state.
It reflects the historical, political, social, and cultural context
in which it was drafted. A constitution also guarantees the
fundamental rights of the citizens and introduces power control
mechanisms to protect the interests and the liberties of the
people. Ideally, it should reflect cardinal values of a nation
such as sovereignty, democracy, separation of powers and the
rule of law. Its legitimacy often stems from its ratification and
amendment process.

The cooperation between the OCC and the KAS comprises
many activities aiming at upholding people’s rights and liberties
as well as the rule of law in Thailand. Together, the two
institutions have also regularly participated in discussions about
constitutional justice with the international community.
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This case study about the legal status of royal decrees is
an outstanding example of our cooperation. It focuses on the
very crucial question of the hierarchy of laws in the Kingdom of
Thailand. Understanding this issue and clarifying how the different
levels of law apply in practice, in adherence to the constitution,
is essential to the rule of law because it contributes to a clear
and coherent legal and regulatory framework.

On behalf of the KAS, | would like to thank the President
of the Constitutional Court of the Kingdom of Thailand,
H.E. Mr. Worawit Kangsasitiam, the Secretary-General,
Dr. Chaowana Traimas, as well as their staff members, for
initiating and preparing this case study. The KAS hopes that this
publication will provide a valuable source of reference for Thai
legal experts, official, and academics, as well as all persons
interested in constitutional issues and the constitutionality of
laws in Thailand.

Dr. Céline-Agathe Caro
Resident Representative,
Konrad Adenauer Stiftung - Thailand



Vii

U aa s

dinnumasgessuyyivyaisaousa onauns Loy

ANNIINL AN INTE L TRINUNIAeANUTNATA TUAILE LA
N159PAIANATFETIUYLY LilaT .A. bece Wi

Tul w.e. beon dlnnumaizsssuuglaryaiisneuso

=

s vy v A L3 v A a o «
DIAUNIT 1@MI@iQﬂ’]’i"\]ﬂWMW%UQﬂ@i’]EN'WU']"\]EI PIN {IEUU‘VI']

4 va o

amuzu,axéﬁﬁU%uMﬁeﬂQ%uﬂanﬂalﬁuwuzy,zy,mgssiugzy,
WY1 IMENNSANTIY e : NIiAnYINIZIIVNgEHN”
N159ARUNI189IUNTITAINA1RTUNITNBUNS IIUTYIN1TN
ngrnefiAgatesfungranesgsssuygyuarUssfuiiieitediy
Sgesauyny lneenuidsatuiiingussasdifioAnwidanis,
sULUUYRININsEYvesEeums fiSendedn “wszswnguin’
wdadulgnelaundayalAsysssuynyuriesvenndnsive wisdnsv
b&oo teRnwigmanuzuasadutunisngraneve sz
ngunnelaundyefsssssuyaurisserandnsine wnsdnay
b&oo Wavilefnuiiagminisauauasiadeuauvousie

$POTTUYYKALAIUYDUAILNYNUIEYDINTETI¥N B N1018ld

YRR~
LY wa

UNU el 3T TUYMINTI¥0I0NNT INg WNSANTIY bdoo

A

d0NUANASTETINYYVBVOUNTEAMANYEITY dUlAUA

a a a

v Q‘ = =
S94ANENT19158 ANSNT ANAKEY LAY B191598N5A NARANLS
AuzlAAIans UnIINe1a8vAgI8gT1T Tugiugidnves

Doy

a

dvansluanssunssy Meugnlrdinaumaizsssuygyliavdns



viii
Tunnssunssuuazdnfissinounsiiouinismdnnslnglsiae
A1duASla 9 Tedu MenunIdednadnieduundstoyadi
Aurdmiunsliusslonlugmumainnsvesine uazdmiugi
aulaluusziusing 4 ARgdesiungmnesmaulagiamsegiadsly
FrusgsssuyauagnginesseTIyy Anudiuluneauiifures
{398 A1asgsssnyguazdiinauaaigsssnyglisnludas
Windneaualy

TuusmesdinnumasgsTauyey vefelenatinansmmeunn
indayailBaeuna oweuns waz a3, Wiu-auAs Als Junuyadls
ABUTIA DAUTYS Usedlseinalne dmsuanusiuliesenineiu
wazliruatiuayudinaumasgss sy ymaensrer naTHLIN

(g losunm)
AEMTEUNUANAIEETIUYY



Forword

The Office of the Constitutional Court (OCC) and Konrad
Adenauer Stiftung (KAS) has been closely cooperating
continuously in terms of academics matters since the Court’s
establishment in 1998.

In 2020, the Office of the Constitutional Court and Konrad
Adenauer Stiftung initiate a project of the publication of the
Final Report about the Problems of the Law Status and Hierarchy
by Virtue of the Thai Constitution on the Royal Decree. This
publication disseminates the legal academic work relating to
constitutional laws and other relevant constitutional issues.
This research has the objectives to study the implementation
of the patterns of the act of the administrative called “Royal
Decree” that come into force under the provisions of the
Constitution of the Kingdom of Thailand B.E. 2560 (2017),
to study the problems of the status and the legal hierarchy of
the Royal Decree under the Constitution of the Kingdom of
Thailand B.E. 2560 (2017) and to study the problems of the
constitutional review of the constitutionality of the Royal Decree under
the Constitution of the Kingdom of Thailand B.E. 2560 (2017).

The Office of the Constitutional Court would like to thank
the research team such as Associate Professor Sittikorn
Saksang, and Lecturer Abhiradi Kittisiddho, Faculty of Law,
Suratthani Rajabhat University as the owner of the copyright



in this literary work which allows the Office of the Constitutional
Court to use the copyright in this literary work and published
for academic services without any royalty fees. This Final Report
is considered a valuable source of information for utilization in
the Thai academic community and for those who are interested
in the issues related to public law especially in the field of
constitution and constitutional law. The opinions on this report
belong to the research team. The Constitutional Court and
the Office of the Constitutional Court are not always required
to agree with them.

On behalf of the Office of the Constitutional Court,
I would like to take this opportunity to express my sincere
gratitude to Konrad Adenauer Stiftung and Dr. Céline-Agathe
Caro, Resident Representative, Konrad Adenauer Stiftung -
Thailand, for their mutual cooperation and vital support extend
to us.

Dr. Chaowana Traimas
Secretary-General

Office of the Constitutional Court
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Abstract

According to the study on the implementation of
executive’s action called “Royal Decree” in Thai jurisprudence,
it was found that it caused 5 problems concerning the law status
and hierarchy and an examination of legitimacy of constitution
and royal decree laws issued by virtue of the Constitution of
The Kingdom of Thailand, B.E. 2560 (2017) as follows. Firstly, the
problem concerns the royal decree for disbandment, merger
and transfer of executive agencies. Secondly, what’s the law
status and hierarchy of the royal decree for dissolution of the
House of Representative issued by virtue of the Constitution:
“rule” or “law” or not included in both categories? Thirdly, the
problem concerns the royal decree for the upper and lower
house election. Fourthly, the royal decree on the royal pardon
has been ruled by the administrative court that it’s a subordinate
legislation with status of “rule”, but some decrees are subject
to the court’s jurisdiction and some decrees aren’t. Fifthly, the
problem concerns the law status of the royal decree with the
King’s pleasure which caused 2 subsequent problems.

Firstly, the problem concerns the influences on law
interpretation related to an ambiguous legal status, so people
failed to acquire certain principle of executive’s action called
“royal decree”.
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Secondly, the problem concerns the influences on bringing
a case to court in order to examine the legitimacy of executive’s
action called “royal decree”.

Keywords: Subordinate Legislation as status of “rule”, Scope
of Legislation Related to Subordinate Legislation as
Status of “Rule”, Royal Decree, Rule as status of
Legislative Act, “Act of Government”
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Executive Summary

The Constitution of the Kingdom of Thailand B.E. 2560
(2017) has established the concept of coexistence in human
society as two people stay together. The coexistence in society
requires a “rule” for coexistence. This important and certain
rule is “law”. The laws governing people in society consists of
written and unwritten laws. Therefore, those having authorities
to establish rules that are laws governing people in the society
must enact a law with the legal origin and a regulation recognized
by the majority of the nation. Also, it was found the definition
of subordinate legislation with the status of “rule” according to
the legislation had 2 legislations: Administrative Procedure Act,
B.E. 2539 (1996), Section 5 and Act on Establishment of
Administrative Courts and Act on Administrative Court Procedure,
B.E. 2542 (1999), B.E. 3, Paragraph 8. These acts have provided
the same definition that “rule” means “royal decree,
ministerial regulation, ministerial announcement, local
ordinance, provision, regulation or other provisions with
general enforcement and without any intention to be
enforced in a specific case or for the person”. According to
this observation, both acts give meaning of subordinate process
and legislation with the status of “rule” providing an example
of this subordinate legislation with its introduction stated that
“..royal decree, ministerial regulation, ministerial
announcement, local ordinance, provision, regulation or
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other provisions with general enforcement” indicate that the
subordinate process and legislation with the status of “rule” is
the subordinate process and legislation with the status
of “rule” or legal norm with the intention of public law only
by assigning rights to those subject to the subordinate process
and legislation with the status of “rule” in the ending part that
“without any intention to be enforced in specific case or for
person”. Whereas, this part indicates the generality of “rule”,
the subordinate process and legislation with the status
of “rule” have “abstract” regulations to be enforced fully for
material facts.

However, the royal decrees issued under the constitutional
authorities have caused ambiguity that which category between
“legislation” and “subordinate legislation” or “rule” do the
decrees belong? According to the study of the Administrative
Procedure Act, B.E. 2539 and Act on Establishment of
Administrative Courts and Act on Administrative Court Procedure,
B.E. 2542 concerning the “rule”, the Administrative Court ruled
that the royal decree on the royal pardon was a “rule”. However,
the constitutional court, in which its decision supported by the
Constitution to bind all agencies, has ruled that the royal decrees
issued by virtue of the constitutional authorities, namely the
Royal Decree Dissolving the House of Representatives for New
Election have a status of “law” with the legislation level.
Therefore, there are 3 issues to be studied about the legal status
and hierarchy as follows. Firstly, which is the legal status and
hierarchy of the Royal Decree Dissolving the House of
Representatives issued by virtue of the Constitution between
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subordinate legislation with a status of “rule” or “law”?
Secondly, to consider a royal decree on the royal pardon, the
constitutional court ruled that it is subordinate legislation with
a status of “rule” but it’s not subject to the court’s jurisdiction.
Thirdly, does a royal decree according to the King’s pleasure
belong to the executive and a court has authorities to examine
the legitimacy for the Constitution and law?

Therefore, in this research, the author is determined to
study the implementation of the executive action called “Royal
Decree” in the Thai jurisprudence. What’s its category? What’s
its legal status and hierarchy? Is it appropriate to use this format?
Does it have another option? Could a related issue be inspected,
if so, how?

According to the study, it was found that Thailand has
adopted the executive action called “Royal Decree” which
caused problems that what’s a legal status and hierarchy of
each royal decree between “law with legislative level” or
subordinate legislation with the status of “rule” or “Act of Head
of State” in accordance with the theory of the “Act of
Government”. Does the court have the authority to examine
decree constitutionality and legitimacy? According to the analysis
study, it was found that there were solutions to the problems
of the Royal Decree under the Constitution of the Kingdom of
Thailand B.E. 2560. The royal decrees could be divided into 4
categories as follows.

Category 1 ARoyal Decree enacted by the King with royal
prerogative as the Act of Head of State according to the King’s
pleasure as written in the Constitution directly; The Royal Decree
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on the administrative organization and personnel administration
in his Majesty B.E. 2560 by virtue of the Constitution of the
Kingdom of Thailand B.E. 2560, Section 15 has the legal status
of a subordinate legislation with the status of “rule” with
ceremonial obligation but not a subordinate legislation with the
status of “rule” with content obligation under Section 11 (2) of
the Act on Establishment of Administrative Courts and Act on
Administrative Court Procedure, B.E. 2542 (1999) and the Act of
Head of State according to the theory of “Act of Government”.
For another problem, could a royal decree be examined for its
constitutionality and legitimacy? According to the in-depth
interview of constitutional court’s judge and administrative
court’s judge, it was found that, under the provisions of Section
15, the royal decree enactment according to the King’s pleasure
was the royal prerogative solely and considered as an Act of
Head of State according to the Theory of “Act of Government”
could not been examined by the court.

Category 2 A Royal Decree enacted by the King with royal
prerogative as the Act of Head of State did not accord with the
King’s pleasure written in the Constitution directly. There are 3
characteristics as follows.

Characteristic 1 A royal decree with a
characteristic of Act of Politics such as a royal decree on opening
or closing parliamentary session, particular royal decree issued
by virtue of the Constitution without content obligation but with
“ceremonial obligation” such as a royal decree on opening or
closing parliamentary session. These royal decrees are the Act
of Politics or so-called “Act of Government”. In principle, their
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constitutionality and legitimacy shall not be under the judicial
organization’s authorities.

Characteristic 2 A royal decree related to the
act of politics and the administrative acts such as the Royal
Decree dissolving the House of Representatives for election is
not deemed a “law with the legislative level” and the subordinate
legislation with the status of “rule”. It’s not considered the law
with the legislative level because its name was formed in
accordance with the “ceremonial obligation”, not the subordinate
legislation with the status of “rule” in accordance with “content
obligation” since it failed to fall into the consideration that the
word “rule” as “abstract” and “generality” under Section 9 (1)
and Section 11 (2) of the Act on Establishment of Administrative
Courts and Administrative Court Procedures, B.E. 2542.

Characteristic 3 A royal decree related to the
royal prerogative of the King This isn’t deemed the executive
but has a legal status as “rule”. A royal decree enacted by the
King with the royal prerogative as the Head of State written in
the constitution directly. The exercise of the royal prerogative
of the King isn’t the executive and a public officer under the
Act on Establishment of Administrative Courts and Administrative
Court Procedures, B.E. 2542, Section 3 such as the royal decree
on the royal pardon in which the Supreme Administrative Court
has ruled that it isn’t subject to the administrative jurisdiction.

Category 3 A royal decree enacted by the King by virtue
of the constitution directly power together with the law with
the legislation level having 2 specific authorities as follows.
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Characteristic 1 A royal decree enacted by
the King by virtue of the constitution and the organic law, namely
the royal decree which is the exercise of the power of the
government in association with the election committee give to
that the King so that the law is passed to hold the election for
House of Representatives or senators isn’t considered the “law
with legislation level” and subordinate legislation with the status
of “rule”. Itisn’t the law with legislation level because the name
is formed according to a royal decree with “ceremonial
obligation” isn’t considered a subordinate legislation with the
status of “rule” with “content obligation” because it does not
fall into the consideration of the word “rule” with being
“abstract” and “generality” but is subject to the Administrative
Court under the Constitution of the Kingdom of Thailand B.E.
2560, Section 231 (2). It is deemed other act of government
agencies or public officer with questions about the constitutionality
or a law introduced with opinion to the Administrative Court
without delay in accordance with Act on Establishment of
Administrative Courts and Administrative Court Procedures.

Characteristic 2 A royal decree enacted by
the King by virtue of the constitution with act or law equivalent
to act, that is the royal decree which is the exercise of government
authorities as the executive and has the legal status as “rule”
or “law” such as a royal decree regarding the privatization, the
royal decree regarding land expropriation or the royal decree
defining park boundaries, the royal decree disbandment, merger
and transfer of executive agencies; have the legal status as
ordinate legislation with the status of “rule” in accordance with
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the intention of the definition of the Administrative Procedure
Act, B.E. 2539 (1996), Section 5, Act on Establishment of
Administrative Court and Administrative Procedure, B.E. 2542,
Section 3, Paragraph 8. These royal decrees are subject to the
administrative jurisdiction of Administrative Court under the Act
on the Establishment of Administrative Courts and Administrative
Procedure Act, B.E. 2542, Section 11 (2).

Category 4 Aroyal decree enacted by the King to enforce
the administrative service for certain major issues under the
Constitution of the Kingdom of Thailand B.E. 2560, Section 175
to enact a royal decree consistent with the law with legislation
level such as a royal decree on meeting attendance fee of the
Council of State of Thailand on the claim for housing rent for
government official, the royal decree on complaints in the royal
court etc. In case these cases have the problem of constitutionality
and legality upon investigated by the Administrative Court under
the Act of the Establishment of Administrative Courts and
Administrative Procedure Act, B.E. 2542, Section 11 (2).
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NAdes veuwnvesnsidluTnvessrmvulunsdifefiasy 100 wWesdud
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sesslageunuegnelasruungMneLareaNENuNISNSEYilaY
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" Gpeansquuiand wiedne. wih 118.
§ Snusms pnsau “mslduasnisfienunguune” ngunme : didhou

AaunATes, 2553 i 95-97.
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1 Hofmnsandnunds “Sgina” Wussueulifesdnadmihiildsuns
Unasestisnunslumslinafidessramma Wmihilvesiganunsafmununsns
manguanela q ulTsduuAUsEr sl dmuiiiuaneslnedaszuasdenusay
yosued ielinganiuaniunsainis 4 uasileliussgingiiusrasdvasdy
Tngaguudn Sphmakseguuuupeiiidedn “Wwune” (Ends) ddyndt “38ms”
(Means) iaue uaziielivssaumaneasliisnisesslsdulalyussdiuddy
fefuludgisalssrmuiaudsaioiu “menssimusunela” (Arbitrary) 19355
wazdmtiivesiglnglienmavanenavesnisnsevitvesauld G1dlu Funds
Beuuys) “lena1sUsznaunIsussIeivn w250 nguansueuiledy e
“wdnnsNugIuTaINgVsENYYY” Wate 1. nqufiswvesulae 2. GAsy un 17
MATVINGVNEUINFU AETIRAERS IIVENdesIuAEnS fuee 2547 i 17-18)

12 Carre de Malberg, Contribution a la Théorie générale de UEtat :
Tome , 1920, p.488. §14lu $unIs Beuneys) “udniAsgiunswauInszuIug
gRsssuludnulve” dAsugs TRenansioussaau httpy//www.enlishtened-ju-
rists.com/ {nisdeyaiuns 7 4 Suneu 2554

B Fodand 2efTaneud “ngranegdsufiRsnenismeunases” ngamme :

o cl &

FnAufISTunSRNA, 2539, N1 339-342.
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neldszuungmingaauseuasd (Common Law System)
WIARIPIEVENTREIIY (The Rule of Law) A1 “vwanifsssu”
minefis Minesdnsimhafldsuaunasesasufiinisle 4 sos
oglinsynifames “ngunaset” (Rule) uiiususgraiauamawiiioy
funagliuszmaaimiing Tnefinginasisenanazelaise
aansallduastaeliannsanauauianseng 4 Tiuuiugees
Arwdand 11!’ arwAndemdnifssamiatululszinasangy

v 1

Fan1sUURauNg NI veIeIRnsvRsTHIeuTmsiUienaIn i

o«

aa o v

Hnunulesolifunguunefidelfdydalansdu weldla

e

nugANuaeluisn1syndndua ity l’mmawwmwu

wu

a Y

Uspnarlindniasglnsamsusamaeosud femgiussmadnngy
e “nanAUTTIUNFEAVRI3FAN1” (The Supremacy of
Parliament) 1Jundnluglun1sdnguuuunisunasesdseina'®
%110 7 1% (AV. Dicey) ﬁfﬂﬂg‘mmﬁ8%’26353113@%1’;5%@1@15@%18
anszddgyueananinsssuly aelll’

BEA Hayek, “The Road to Serfdom” (The University of Chicago Press,
1956) p.72 819l 2¥ey Tawantium “UAYSYY1” NTHVNY : i INeNFeTIUAS,
2545, nti 350.

6 Hsiaml MAse, Wiedna.

Tav. Dicey “Law the Constitution” with an introduction by E.C.S.
Wade, (English language book Society Macmillan 1979) pp.187-203.
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#ld81unasgirenants” uandliifiuisunasesiilisiuiass
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Y wa

g1unavesr e AT AR lUN1INIINgUNNY

A

1.2.2 lisiyapalaegilonguune

,

lsifiyaaalaegindengmune liiyanaautuazed
Tudumisvdeouldsznnsle lidndudmihivesigvieyana
s35uANdudesag neldngminedemagisssumalieviiniii
NAsuAR Lagld “szuunanann” (Accusatorial System) Tunns
fisanad Wefiansandneunie svuunamn mnedls nszuIuns
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8 Slefansan@inunis “szuunanam” (Accusatorial System) mueds
nsrUIUMIARITANARTITinIsnaE e undng usiera Tnededmetundngiu
wavane lisduneuyaea werwenans viensuingiduresgnad Suiung
malnsiany uazdedndunsumdngiuvesiieiithdsgnsdfisnameundngiu
Haeiudesfigniliioauariududafiaatusisafiniuinm 84 wisUszana
NN RNIANANLLIN gnadidedldgnmeuazAuvings vilimeundngrudu
laifihmiinifesmeiivsdetiold nnhAuneundnguiduneuyana 12 ifi5dnow
Andu uagauis ssuundrmiissmdlnefldlunssuiunsyfssaesmale fe
maaingfss Jsustimassnquaziimaifien fe Aaadngfssumnafaziloafieiu
(gnansi Tnuathdin “nguaneavnay” ngsinmne : IsaRuilAsfes, 2537, wih 44.)
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2.1.2 wuIAMNAALAINO B TIlaWBEININBYSNEllEY
\e3tew: 598lA WA AUNUHIAINTINFIAY

59alA W14 (Roscoe Pound: 1870 - 1964)
tinilfmandidadinsineesUssnaanisonindadumansianse
NINGMINEURINMANEFE1NTR Feimungu]iRmandids
depAngwes Bese Widneasdeslumeufifuasyinlinguid
wnsvareandulufuuausiig @ wid undeindenisngrane
ffinnsdsiannigaluanissuil 20 1ReafuImEveINIg Ae

« ¥ < 1 Y ' = 954
ﬂ\ﬂ‘vm'lf.lWQQNUﬂQLLC‘IC‘laQ1ﬂJWQﬂUQ

AD “NRERIAINTINAIAN”
(Social Engineering Theory) s?quwﬁ%mmsmé’mmLﬁquwﬁﬁlﬁu
Asivvesinnguanglunisdnssuunalselevisng q aunalay
nalamenguuneiiduniesdiovesdzamuauauludauadieiy
naduimnssudseniisjiainslasiainednslndsuiussansamly
NSABUANBIANABINITVRIUTENYURE NasaRlaelinN133 IR
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WUIAAKATNO Y IFINTTUFIANVOINIA §N1T
nanfedamifnfuGemalszleniluGeweiniumng Ussian
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nouivendeiunesueliiauazdunfianisuntu widlely
ArvasveadowmaUszlevidn “navssleniduiudesvasde
Bun¥es ArwdpsnsviieauUssauuyudiiduduielild
wnaganiase Wunisiafinguanedesnseviniiodavanil iafiee
Tinausslevinananausingluase” we Tousnnadselew sonit

> adude Anfesiina “seala W1ad (Roscoe Pound)” lu http://
Chalemchai m=1 lWilsdoyaiudinnsi 19 duau 2562
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3 UssLmpdnefulese seio
1. wausglevyuvastawnvy (ndividual interests)
naMe 181580389 AUABINITANNUSITaUILATANAIRLNYTY
M3fssTinvastanau (Individual Life) SadedostunaUselowd
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1) waUsglevsnuyadnaindiuds (Interest in
Personality) 1884 wauseloaulusianiy l@EnnLmiaandIug
Fusherwardeidos amnuddaszduiuaznsdetiovietuiodingg
2) ANUENNUSNIIATEUATI (Domestic Relation)
Suietastudan ursen adl NITLIAZUNS
3) naUsglevdludesdudunnuaisediday
(Interest of Substance) F357udsn TN neFudIusa (Private
Property) te3nnlunisusenauanannssunselunisvidyyinis
TgUselovinusiudaya s nwlunsaunauuaznIsiwsusy
oo
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Usylgyilvesdeny
3. naUsleatuesdsnu (Social Interest) nanafiy
F913nS99AuG0IN1s WeANUIITAUITIRIITUIINLIAIIY
aavianglunsmssiianiedeny (Social Life) Fe5auluds
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1. AN DINaans NLAn9SIv0 @1 TUNIg
NOVUNELAEN YN YU
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= = A A oA d' o § v ¢
3. Anwdunsesiionsanalniazyinlingunael
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’e)gjﬁﬂ'liﬁ'x‘iﬁ’uwlﬂ{]wu’m” (The life of law is in it enforcement)

% Roscoe Pound “The Scope and Purpose of Sociological Jurispru-
dence” Harvard Law Review, 1912 pp.514-516 914lu a5ty lawaniu 919udn
405509 7 w1 259
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4. AnwUseifaansnguunededanuinen
MNIATIINTNYINGEngrEnes q ledawadsenstatasly
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5. atfuayulviinsdnaunfyanaoeeiiveka
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6. NV TUTIAYAILNEVBING e
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2.1.3 wurAaLaznge)laudeelnddandnufauuy
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8009 71 (Leon Duguit 1859 -1928) utindfienans
BsdamiAnernuddnuesisumaiives “nauiindeanuauudun
Y8989A3” (Social Solidarism Theory) TnenmsInudazdunulfn
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Social Solidarity) gnuesinduiaiioundnlunistydfngvuiey

*8 9% Tarwaunifudl. $19uduBeessadl 7, wih 246.
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URLasn191091309ANLLANATENI NN QM BLONYUAUN N YENY
uvvy ety nsldannsunsdonimingauidoseg neld
"ifmﬂiva«ﬁmaamiﬂmﬁaqmaﬂiviaﬁaﬁmaﬁmmvhﬁu vl duizes
d1ui1 uwiAnuasngquiveshan ﬁmumuﬂmaﬂuLLmﬂmLamqwg
vomguisnindarludomweinaitesmeniegyiuvesnguangly

61 Leon Duguit “Ojective Law” Columbia Law Review 1920 p.830
914l 25ty Tawantuyl. 81udneessadt 7. wiln 245-249.
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(Jural Postulates / Postulate for Law) Gadsiidundnyagiudmiv
ngmineidueiesfiovesizavaualudinudundnluniseon
npvsneileussadsiidutmanglunsvivimnssudeen Usznause
wdndrfgduuindnnislisnsuinimlasasuifuyanadu o
msUndosmununalsyloviludsiiyanansounsesneliszido
maesygiakazdsauissey msufdRdefusenuiedndaain
MU iRsegBusgssEinss sllliiAnmnuidemeuaznnsauny
msnszviiiuuasesne q Seudennsiiudlaseldanudeme
SuAnandunsedanan esanndnnsdananiuds wdldvene
winmadiiutu feildnunsdundnnisludedeen wdnnsludade
aruanemAiioystlevivesdurmntulasthuufnuasinud
“ganuduiniedaan” v0aian danBalasludmnsunsnusivesss
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62 fressdnint fio Asa w1dn Wadle 5 waunau . 1818 fiuSade

wolununeanuideasBfiigue idn awdiyaenduuugnnumineds
19U Iuﬁdaﬁﬂw@m‘:’u wsnlafudviwaunauAangmnesTIINA iy
wilsdonuives 1150 Inuduwes viliunanudsvesnldaudsuluannaduayy
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definrsanfinunils “UsedRannuduinvesudade” mudufiedhuuen
vosyuLnszna Toley sealasu yuwiadn q wisinsassalsiududnians
(Holy Roman Empire) sioun Usadislasngruzaueddiidusiveraninslay
wszdmsiaedn 9 1 1@EJmmﬁﬂiﬁ@gimaslﬁémwmﬁﬂmiiﬁiﬁﬁué’uﬁ'ﬂoﬁaw‘é
LwiLﬁmfuﬂ%’aL%ﬂﬁmmwmlﬂwgmmlfﬂ Junselivasre sz s nUM Y
vi3o wandiainesnd 2 Usadelitnasesiminledide snanneeawie warlileatuld
dlomnsnn 7 U giadlud aa. 1763 Uadeflaisrnatunasesuingfusen
seunUiadeiladndednslueanuavesniueesuiine o daensausa T
nsdheseuasestmuewsielullmeziaueain Tul w.e. 2405 (a.e. 1862) ndn3dialedu
i 1 1613undh senla Wou Jawnda s Susuminauud Jansa niegiausly
nsyuswesudlidulnuiy uasdeanisliisesuiiduusemafiduuddule
fatfu nsflassaneesuillildas i indvinaveumsnanmeuenuazazfioni
Tisadedudinlunmssueesuil lildosawse fulihesawssaniluuaiueesu
wileufuudeeawiuldluugsds fuuause o Alilteesiu Wy §n13 Tudide
Wustu ($15lu https://th.wikipedia.org/wiki/ Winfadeyatuil 6 Asnas 2560)
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Positivism) LLazé’ﬂﬁ’ﬂﬂgwmaﬂizi’amam%mwﬁzﬁ (Savigny)
Fandniiuin UigrudeunangmanoiduanudndisadundiGes
Usgansninnisvinauvesnguune laeursnliaaudfgyves
ngranelundidu “ussfing ulenmAn” (Normative Approach to
law) FadudnuaizvosnissensuanudIdueIngmanesITuIA
lagfiodn “nQuueduniaze” (True Law) dzdoslanyuzaina
favviouianginaminielu “Faannedsauvasayud” (Man’s social
being) wazAUABINIIAElUVDIAINTIUWIR “AuTuaydEng
Wa39” (Truly human activities)
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(Materialism) TagitdunisiingUamluwd “JUsssumaasegna”
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AATIENATUANUARLNEINUTITUYAYIBUNUIMYBINGMIUBNDY
3 Uszn1s Ao nguunellunandavisonadyiouradlasenIsas1an
wisegnanseReulamaasugia nuunaluaiiounilaasesdionse
9175MvuTuUNATeEs 19U eUnUesdrunavesnunarludiay
pouihhdadfauysal nguinelugiusiiduiniasdiovesnisaiuay
o ~ =Y o v 63
dernaziiienmewazanaulluign dal
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2.2.1.1 nguureidunandnnionadziauves
lassadramaasegnanseeuly

noueunandnnionadsiouveslasasmia
wswghaviodevlviidunavesnisiniy “ngufaarsssay
UszdRanans” veanin d9 “aanssssudsziAcant” (Historical
Materialism) nanefis nsusulivdnaanssssudnisdriunsinwm
Waun1svesdiaurseUss IRmansvotyed 1Wun1seduieay
wdeulmdauduudsuntaedlanviovesdinuniuni1uaiad
Usng®* Tnetiodn amuAsvesuywduazussnnantusing o ludeny
(saudenguung, fasssu, n1sles, gaunised) Wualiow “Taseada
dauuuvasdenn” (Super Structure of Society) Mlunandnvie
animunlagdnlnganingiu meinquazimeluladdauuey
nanfe wiswgnavseanuduiusianisnanduaiiou “Taseadna
daugu (daudn9) vasdean” (Infrastructure of Society) wagWAY

ydlaliifinsivasuuladsny (faunidadusguselimsunngsves

6% 9%y Tawantdw “BAUSyeY1” ngamm: uvnInerdesiuaung, fu

ASAN 16, 2550} Wi 280-2941.
64 v a 5% “ a Sy el o
anduinemansdeny “yudayarves UIH wuneed” wunys @ anndu
IneansdIny, 2544, wi 1-2.
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snifunaaziourasszuuiAsugiavtonsiauIIAsYgha e

NnLAnLarnuiinguuedunandnuie
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65 George Novack “Polemics in Marxist Philosophy” Monard Press
New York , pp. 312-312 $13lu a¥ay Tawauniuni. $1audadeassadi 7, wih 214.

% Tusagssazidoniisiuifetuunmmuan&es “aanssssulsziRmans”
v3e luvdidnBend “dnglendnie” uay “Ingleuusziaeans” Tu andu
emanidsny “yudyaynvas USA wuneed” wumys : aonduinermansdany,
2544,
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WieufuANLAALUUNYMINEsTIITACT (Natural Law) Bsnguane
sssumiiuliildnandsFenfsiulasaimsdsnuviosUssau
Aentuanuiuiiwesdruhduiusiussaumfvesngneoensls
dumuAnufguion’® (Positive Law) Sustavruosngmaneluud

7 \Siefasandnwis “Gelilunanmsdrdylungranesssuvnd” aunse

ayuiludaq Al

1. (@o3) fasidundnaaendiysal (Absolute Values) uazgnuaRad
Andunnudnamanvaitu deannsnthanlfifunasifiu (Touchstones) Tun1s
ATIVADUANLANYTUUNINYMINEHA 9|

2. lusssunAdseifovsuniueunis Jedsznausisauiivgna
(Rational) Fayudamnsaiudls (nvordoivanalusssumivesuyss) fudy
UTINIAFIUMINNIINTEYIVBIUYWEITIRIAINNTANTT “NYUAISTINYIA” (Law of
Nature) (Nf¥sN85354%917)

3. vndunansivaeukazidilalaegagndessssun@adnlvinauel
vssingudailfisansonseniinlddmsnanen sufidomitansnsavdesléiiu
Tfunduaranna warnnvdnauaiiosdseratasliialdungs “dedmunidenmuan”
(Valuestatement) dugndpaivsngay

4. Aeiif/finuusslen Ao Asienadesnaunduiusssud Asian
H¥e Ao Adidauderussumd

5. ngusnedsnalinuanysainsdasssufoiduanuiiaunnsosuas
Tidusysu Wunguunesssunassnnuduluazunmussmangmneuisunvygh
u (Positive Law) (p9l5asssw) LLaz’mLﬂm%qmmas?jqﬂgwmaﬁﬁ’zydjﬁumi
vssahmnenmsmesnguanesssAtuiuSryfifiunumddyfinenea
hinliuneses dhngmneldiiunnuddyvesnufasssuvionuae s
Huarugfssrindesillungune uenandudivaaeddiiunumlunisdaadu
wagdnfuLAIARGes “FuBuyweuu” (Human Right) (nalu a5y Tewantiusi
“Bmsuyvevulinsuuau” nyeme: dinfinilfsssy, 2554 v 89)

58 Tusndoundulugmeaziden “daaguuurfauasnquiiugiuvesditn
Ufgruiisamangrane” wiie “dninnguanetiudios” Siliduidessadl 51
i 23.
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Amuafiddesengrunedunisfievessgauauauludny
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atslsinunmsuesngunelunanansonaay o
yodlassaamaasvsiavdertoulai \Dunsaseuliifiuaude
TudSygy “wuuldatisaniaasegna” (Economic Determinism)
vie “iasughafvun” suduuivgranudedn “Reulunia
WsegiavsenaUslevivasnedduluasegialudinivun
dndunisnszritvastiaenvuluesniafiaslnense” anqaiies
vilvidoagUvesnAnuagnnuifinesdnuassuierin “nguune
(ugnuzdrumilsvaslassaiisduuw) udsiignimun @efer)
Tasaswgia” Sefuindugainzunamiegnsouresnguuifnuay
nuuSnTanc’

2.2.1.2 aguineiuaiisuvilansediensennysi
yuruUnasesswuieUnlasdunavesnuiSengrneituasasile
NATYVBIBVUTUUNATDY

AuAnilduiideseusulumzesminifiaiude
wuudpuien @adudeaguasutiaudiensn) duasieunndisunnd

59 Wsngswazdeaiuiu lu Maaw uhm “Wananudnuindad
i ° o { a A oA ' o
TuAnas3ei 20 : driinun$ann” Nsansiasegiansiles U 4 wu 1 dueneu 2527
wih 74-87.
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w3nGasiialuin “nguane fe sasdionalunesuduniengmaneg
duisenisuanseanduansiusvassutulnasasileidunis
LEA98aNTUANTIUITIN ViTBtRT LT lUYBIUTEN B NYInY
fifuedosiovesigmuauailudsesludnunzuil fo nandavde
\sesilevesnsdnsidmiifilisunaunases Fsdrugnusziiuns
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0 | fefiansandnwifuAnuaznguiiin “nguuieduiasiounis
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\uiedesfionadvasvudulnasas” @ wiogh uie a3 Suniufl ofinddenn
nsulsEdiLs Wiswiunssareuinladuvsseme Tne (wan.) nasmanisal
6 wan 2519 lldeumyseniasieg “duiinvasdawidr” senernamsanniling
dosUszesuwissamdlne ves wav. Tunaniu wiamgnsaiunenemades
Wuiuly Ideenanvnduiduiios fansiendnlulanisdeidivesuiuinm
“yregi” it fio Tidufiodesulufy “uieli” Sl waduns nifmilugady
fnanuonnsluuudinnnegh fo unnd “sutuladeunguane Audlediietu
thu” FRsflundsdelifmans 2500 dnvhlasnduin@nuilicmans sssumans e
T 2500 (819lu https://www.khaosod.co.th/newspaper-column/people/
news 1472458 Whsiudums 12 weadnneu 2561)
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2.2.1.3 §enunauiiafadiianysaingrunelugiuzi
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Fspunouinfadfiauysaingnainelugiusidu
\n3esilevasnismIuANdsaNdziionuny (Withering away) wag
qu,??uiﬂTuLLdﬁﬂﬁ”ﬂ&Jﬁumﬂﬁﬁwﬁué’mmm%miﬁué’wiamazﬁﬂé’w
“auysaunmvasdsanlugauni” veanin lusunanillanazoiu
agedufigy Jusanudunisasainseninayudiieiuies dus
ANUELNENATUBE YIRS fip LiidpslimsunaAsasuuauensening
maugunasesasdogliunases ludedissludnwvaznalnuesnis
Juytafulvaudeseglussifounaglifingmneiioonunemusudany
wihlidsauaeuindadimuauysainguunelugrusiduaiedle
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iluteasulutssiuidiidoriuiluanuiaiudemesnisaamsal
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WesunAnuasnguiiine nifa wes Saduiaindeu dnngwane dnufvandea
Jgusu LLaxﬁ’ﬂwwaﬁamﬁaﬁwjaaﬂﬁwm T inegluyas a.a. 1477 -1535 (53101
58 ) wnglldsusemsludumissasumiaunuiveswszidieusii 8

Ingda wes (Thomas More) HuwiAnuasngufreniun1sufsumaul
fheluswmaunuiuasnsunaseduatoty wildiouimndinsaidauiuiuluge
Bossnduane feulslliummgisssu nannuiniion vthulssnulidin
ogmINdUINTINNaiuN§Sugedn uenanil e Iiuusstumalannudide
304 Republic vaamalnfiignensunasesiio Wunalianldmnudnanufeaunseit
iudinfundsdodes glndes (Utopia) Tnedsladeulhiduissaunsaiidodou
doidonden eiliwanvesuyws dsudugug uenani gindedunanniwinin
vanefle fesiifvFodonlil a wimla nsndodoutuiiafioudiosyinde
\HuurFesauyflasiisdu laiefogaiausietle

Tuifodosendnivglndsdadulsumativwngnarsiauialng
fwsithdousouuariiuiufudouseudnduiiiodesiuniguarnisyninvessau
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Uszgthudl 2 e Unannaeumsglifmndndy esmnmindauluginde
Huvesdusauimun liferlsiolintwdelatildliiduld fedumadeile
ol wonidlosiinisviordwnvnsnssuegnaitesy vgndelitinanuduegia
wienaBenlad “Audeg” ldfinsudauegeiu Insudsduludnliuniuegradu
szuusnlou vdlesnauiivihfinsauduvesnuies bilasdnauiiAsans uumy
Liflasinarinaudilydnasiianuauiingeinud wnwwihediss 3 dlu
pouin WnFuusemusnsnansu udvhaudn 3 Hilusmeutne Whusumeu 2 vy
Tnsuaulsisninfuay 8 dalue Snitediglndedliideuesyuihgusiosndalaiinee
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2.2.2 aATULUIRALATNO B VOIUNINTAANUNITNDY
ngvaneduiaiasiiovasigaivquanludenuyunsadeay

definsanfnwidstoasuuuAnuaznguives
W3nTad ludiausn q veen1snem (.A.1956) ndugnaem uAnAY
pgannangdanuiondnuviands fe Useimadu eduduin ulsune
vaenssn ((@Randnvesnuriil) Ae “Yeyaunauvasngvisng” (Policy
is the soul of Law) wwiAnuazngufiieafungraneiidueiosde
vaasgaIuAuALludInNvetUsTnATUSInEaRniuaasUAL 9 vas

Winmuggsing g Biwnuies fimseuuaznisanidssiuiilofiuyuaiasleg
wanlsllviaruddyiuing dunsgiadonlufeimsinvaussaazanui
walalunslEain

wildades yindefefurssunssuensdndemianedoilonly
sUwuudsnsayseiuuy liflestfiunnd wislumnuindatusasiu syudynau
favsuaziaiamduiniisniu wawegduuunsdnsuilovdanlunuudauiion
ogdlsfin lesnnnivdeiduidnunddeiidesunsifiosnelinisunaseses
wizlineudd 8 Tndfa wed FsgnuszmnsTinshensdindsus Tsaguuddoindu
gindefigenliffuiusimalaiifauludsasunmndsanudiveniivle A
winieway i fudntumnsiuase o é’ammaui”m’nuﬁmmﬁﬂﬂmaehthﬁﬁ??uqm
wagsufidunseniienaliiiuiimnazdnglanauduaisogaiiinga wedld
wenanlidues ($15lugaann ddesvn “gnide (Utopia) wuddauazvguilan
Tugaunfvas India was (Thomas More) http://worldcivill4.blogspot.
com/2014/01/utopia-thomas-more.html (d198991u1gy FunsFaq “QI‘VIL?JEJ
(Utopia)” duduiletufl 28 unsiAu 2557 970 http://prachatai.com/jour-
nal/2008/09/18284) uazus1ius UssaM “ansiaseghanisiiaswuudenuiey
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HaUsglevivesdinuuasnanUseiudnsuaziainmuesUsesnsy (@seavideniy
Chistopher Osawe “The Four Images of Soviet Law : A Philosophical Analsis of
Soviet Legal System” Taxas International Law Journal, Winter, 1985 Vol. 21,
No 1, pp. 10-12)
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a = s P
uﬂ?’\la ATULUIARLASIE W) VB FUUDIUE (Jurgen Habermas) #
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Fon11 “Uszvndan”’’ namfe Wunnfauazvguiinaunay

6 Andrew Altman “Critical Legal Studied : Aliberal Critique” Princetion
University Press.1993. p.23

" 2%y Terwaunifudt. $19udBeessadl 18. vt 234-235.
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(The Rule of Law) ffefvsanfaumanuaznguiimsdndiuty
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