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Foreword

As one of the judicial institutions of the country, the Constitutional
Court of the Kingdom of Thailand has been safeguarding the supremacy
of the Constitution, upholding the rule of law, protecting citizens’
constitutional rights and liberties, and guaranteeing the democratic
regime of Thai context. In addition to the Constitution of the Kingdom
of Thailand B.E. 2560 (A.D. 2017), which came into force on 6" April
B.E. 2560 (A.D. 2017), provided some new duties and powers of
the Constitutional Court; for example, the President of the House of
Representative or the President of the Senate who receives a petition
concerning the draft Constitution Amendment to the Constitutional Court
for a decision.

Given by the aforementioned Constitution, the Constitutional Court had duties and
powers in adjudicating and ruling constitutional cases as follows.

(1) constitutionality review of laws and Bills;

(2) constitutionality review of grounds for enacting an Emergency Decree;

(3) decision on questions pertaining to the duties and powers of the House of
Representatives, Senate, National Assembly, Council of Ministers or independent organs;

(4) protection of peopleis rights and liberties;

(5) defence of the Constitution, form of government and state security;

(6) decision on whether or not an international agreement requires approval of the
National Assembly;

(7) decision on the qualifications and prohibitions of a political office holder;

(8) other decisions stipulated by organic law or other laws as being within the
competence of the Constitutional Court.

Having exercised a variety of those powers, the Constitutional Court of the Kingdom
of Thailand adjudicated and rules a substantial number of landmark decisions in order to
achieve the principles of the supremacy of the Constitution, the rule of law, democracy, and
protection of people’s rights and liberties.

In this connection, the Office of the Constitutional Court of the Kingdom of Thailand
has had prolonged academic relations in various aspects with Konrad Adenauer Stiftung since
1998 - including publication of the Constitutional Court Rulings. Before this volume, the
Office of the Constitutional Court of the Kingdom of Thailand, in cooperation with Konrad
Adenauer Stiftung, compiled and published the summaries of the Constitutional Court
Rulings from 1998 to 2016 (13™ volume). Due to the period of political and constitutional
reforms in Thailand, this 14t volume consists of the summaries of the Constitutional Court
Rulings No. 1 - 3/2560 of the year of 2017 with a total of 3 cases and the Constitutional Court



Ruling No. 1-8/2561 of the year of 2018 with a total of 7 cases (10 cases altogether) in both
English and Thai, aiming at comprehensive overview of both Thai and foreign readers,
researchers and parties concerned on the development of the Constitutional Court’s
jurisprudence and constitutional case adjudication.

Kindly be noted that legal technical terms as well as specific names of persons, parties,
and organizations which appear in this publication are referred to the Constitution of the
Kingdom of Thailand (English translation version of the Office of the Council of State),
relevant laws, rules, and regulations, and names registered with any government agencies.

Taking this opportunity, the Office of the Constitutional Court of the Kingdom of
Thailand may express sincere gratitude to Konrad Adenauer Stiftung and Mr. Georg Gafron,
Head of Konrad Adenauer Stiftung, Thailand Office, for their proactive collaboration and
vital support extended to us.

CQ_fos

Dr. Chaowana Traimas
Secretary - General

Office of the Constitutional Court
November 2018
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Foreword

Konrad Adenauer Stiftung (KAS) has been cooperatively
working with the Constitutional Court of the Kingdom of Thailand
through the Office of the Constitutional Court (OCC) as academic
partner since the Court’s establishment.

The cooperation between the two organizations comprises
many activities, aiming at upholding the rule of law, the promotion
for peoplets rights and liberties, and constitutional justice to the
international community. In this respect, this compilation of the
Constitutional Court Rulings 2017 - 2018 is one of the most outstanding
examples of the said cooperation. Previously from 1998 to 2016, the Constitutional Court
Rulings were compiled and published in both Thai and English in 13 volumes.

The publication of the Constitutional Court Rulings 2017 - 2018 is based on three
Constitutions; namely, the Constitution of the Kingdom of Thailand B.E. 2550 (2007), the
Constitution of the Kingdom of Thailand (Interim) B.E. 2557 (2014), the Constitution of the
Kingdom of Thailand B.E. 2550 (2017). Therefore, the readers of this book are recommended
to compare the rulings in the mentioned years towards the right Constitution.

Allow me to cordially thank to the hard work of the Constitutional Court of Thailand,
H.E. President Nurak Marpraneet, Secretary-General Dr. Chaowana Traimas, and their OCC
staff members for the success of the publication of the Constitutional Court Rulings 2017 -
2018. On behalf of KAS, I wish this publication will be the learning source for both Thai and
foreign lawyers, academics, and interested people.

=

Georg Gafron
Representative, Konrad Adenauer Stiftung - Thailand
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Summary of Constitutional Court Ruling
No. 1/2560 (2017)
Dated 5™ September B.E. 2560 (2017)"

Re: The President of the National Legislative Assembly referred the opinions
of Members of the National Legislative Assembly to the Constitutional
Court for a ruling under section 148 paragraph one (1) in conjunction
with section 263 of the Constitution on whether or not section 56 of the
Organic Bill on Ombudsman B.E. .... contained provisions which were
contrary to or inconsistent with the Constitution.

1. Summary of background and facts

The President of the National Legislative Assembly, applicant, referred the opinions
of 36 Members of the National Legislative Assembly to the Constitutional Court for a ruling
under section 148 paragraph one (1) in conjunction with section 263 of the Constitution.
It was stated that section 273 paragraph one of the Constitution was a provision relating to
the tenure of Constitutional Court Justices, holders of offices in independent organs and the
Auditor-General, holding office on the day prior to the effective date of this Constitution.
The period was divided into two intervals. That was, while an Organic Act pursuant to
section 267 of the Constitution was not yet enacted, such persons remained in office to
continue performance of duties. Vacation of office would be as provided by the Constitution
of the Kingdom of Thailand B.E. 2550 (2007) and Organic Act or relevant law. In other
words, vacation of office would be as provided under the Organic Act on Ombudsman
B.E. 2552 (2009), being the law in force at the time of taking office. In the event that an
Organic Act under section 267 had already been enacted, the extent of remaining term in
office would be as provided in such Organic Act. The term “extent of remaining term”
referred to two situations, namely, whether or not the office term should continue or the
office term would continue for a certain period. The term “extent” likely referred to only
the appropriate period of time stipulated by the transitory provisions of the Organic Act
enacted under section 267, and did not mean that such person could remain in office for the
remaining term. In addition, section 273 of the Constitution did not provide for an exemption
of qualifications and disqualifications for office holders on the day prior to the effective date
of this Constitution. Therefore, even if there was a provision allowing the Justices of
Constitutional Court, office holders in independent organs and the Auditor-General to remain
in office to continue performing duties under the relevant Organic Act, such persons must

* Published in the Government Gazette Vol. 134, Part 127a, dated 18™ December B.E. 2560 (2017).
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also have the qualifications and not have the disqualifications as provided under the
Constitution. As a consequence, section 56 of the Organic Bill on Ombudsman B.E. ...,
which provided for an exemption of certain qualifications under the Constitution to allow
continued tenure, was contrary to or inconsistent with the Constitution.

2. The preliminary issue considered by the Constitutional Court

The preliminary issue was whether or not the Constitutional Court had the competence
to accept the application for a ruling under section 148 paragraph one (1) in conjunction with
section 263 of the Constitution.

After deliberation, the Constitutional Court found as follows. It was found on the
facts that not less than one-tenth of the total number of Members of the National Legislative
Assembly were of the opinion that section 56 of the Organic Bill on Ombudsman
B.E. .... contained provisions which were contrary to or inconsistent with the Constitution.
An opinion was submitted to the applicant. The applicant referred the opinion to the
Constitutional Court for a ruling under section 148 paragraph one (1) on whether or not
section 56 of the Organic Bill on Ombudsman B.E. .... contained provisions which were
contrary to or inconsistent with the Constitution. The case was therefore in accordance with
section 148 paragraph one (1) in conjunction with section 267 paragraph five, section 81,
section 145 and section 263 of the Constitution. Thus, the Constitutional Court ordered
the acceptance of application for consideration.

3. The issue considered by the Constitutional Court

The issue considered by the Constitutional Court was whether or not section 56 of
the Organic Bill on Ombudsman B.E. .... contained provisions which were contrary to or
inconsistent with the Constitution.

After deliberation, the Constitutional Court found that the transitory provision in
the Constitution was a provision exempting certain constitutional provisions, which was
necessary to cure problems which would arise during the transitory period between the
enforcement of the previous and current Constitutions. The provision ensure the smooth
application of the Constitution in line with public situation in the initial period, as well as to
enable such organs to continue performing constitutional duties. The provision filled in gaps
which could interrupt the performance of duties until the mechanisms newly installed or
enforced were ready or able to operate, as the case may be.

This principle was provided in section 273 paragraph one of the Constitution by
recognising the status of the Justices Constitutional Court office holders in independent
organs and the Auditor-General holding office on the day prior to the effective date of
the Constitution to remain in office for performance of duties during the transitory period
between the previous and current Constitutions to ensure continuity of functions of such
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office holders. Such recognition of status were stipulated during two intervals. In the period
when an Organic Act under section 267 had not yet been enacted, the vacation of office of
such office holder would be as provided under the Constitution of the Kingdom of Thailand
B.E. 2550 (2007) and Organic Act or relevant law. In the period when an Organic Act under
section 267 had already come into force, the extent of remaining term would be as provided
under the Organic Act enacted pursuant to section 267. The Constitution did not provide
the period for continued performance of duties or vacation of office, including causes for
exemption of disqualification. A prescription on extent of remaining term of such office
holders could take many forms. For example, the office holder could remain in office until
expiration of term pursuant to the Constitution of the Kingdom of Thailand B.E. 2550
(2007), or only an office holder having the qualifications and not having disqualifications
under the Constitution could remain in office, or all office holders should vacate office.
In any event, the prescription of any particular form should take into account the reasons,
necessities and expediencies in terms of composition, functions and competence of each
organ, as well as conformance with the spirits of the Constitution.

The Organic Bill on Ombudsman B.E. .... was an organic bill drafted by the
Constitutional Drafting Committee and approved by the National Legislative Assembly
pursuant to section 267 and section 273 paragraph one of the Constitution. Draft section 56
was a transitory provision on continuing tenure during the transition between the end of
previous law and commencement of the new law, with respect to the extent of tenure of the
Chief Ombudsman and Ombudsmen holding office on the day prior to the commencement
date of the Organic Act as provided in the transitory provision under section 273 paragraph
one of the Constitution. The majority of the National Legislative Assembly affirmed that
the National Legislative Assembly had already taken into consideration the necessity of such
law as well as the rule of law, fundamental principles of the Constitution. The Constitutional
Drafting Committee and Ombudsmen were not of the opinion that such organic bill was
inconsistent with the spirit of the Constitution. Such draft provision provided for the continued
tenure in two intervals, namely:

(1) The continued tenure. This draft provision stated that the Chief Ombudsman
and Ombudsmen holding office on the day prior to the commencement date of the Organic
Act would remain in office until the expiration of term as provided by the Organic Act on
Ombudsmen B.E. 2552 (2009).

(2) Qualifications under the Constitution. This draft provision exempted the application
of certain qualifications required under the Constitution. The Chief Ombudsman and
Ombudsmen holding office on the day prior to the effective date of this Organic Act would
vacate office for a cause under section 18 but the cause under (3) with respect to lack of
qualification under section 8 did not apply.

Draft section 56 was merely a provision which recognised the status of the Chief
Ombudsman and Ombudsmen holding office on the day prior to the effective date of the
Organic Act to remain in office to continue performing duties during the transitory period
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between the application of previous law and current law to ensure the smooth enforcement
of laws, as well as continuity in the performance of constitutional functions without any
gap which could disrupt the functions. The form of transitory provision was therefore in
accordance with the rule of law, having regard to reasons, necessity, expediency and the
spirit of the Constitution. Such transitory provision for the Ombudsmen could differ from
other independent organs.

As for the contention that draft section 56, which provided an exemption of section 8
on the qualifications of the Ombudsman pursuant to section 228 of the Constitution, and as a
consequence such section was a provision contrary to or inconsistent with the Constitution,
the Constitutional Court found as follows. Section 273 paragraph one of the Constitution
provided that the National Legislative Assembly would consider the continued tenure of
office holders but the Constitution did not provide the period for continued performance of
duties or vacation of office or specific causes for exemption qualifications for such person.
Therefore, the exemption of certain constitutional qualifications in draft section 56 was not a
case where draft section 56 of this Organic Act was contrary to or inconsistent with the
Constitution.

4. Ruling of the Constitutional Court

The Constitutional Court held that section 56 of the Organic Bill on Ombudsmen
B.E. .... was neither contrary to nor inconsistent with the Constitution.
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Summary of Constitutional Court Ruling
No. 2/2560 (2017)
Dated 11" October B.E. 2560 (2017)°

Re: The Political Parties Registrar requested for a Constitutional Court order
to dissolve Pheu Prachachon Thai Party.

1. Summary of background and facts

The Political Parties Registrar, applicant, submitted an application to the Constitutional
Court for an order to dissolve Phue Prachachon Thai Party pursuant to section 93 in conjunction
with section 82 of the Organic Act on Political Parties B.E. 2550 (2007). The respondent
received a sponsorship for projects and work plans from the Political Parties Development
Fund pursuant to section 81 of the Organic Act on Political Parties B.E. 2550 (2007) for the
annual period of B.E. 2557 (2014) and funds had already been disbursed in 2 tranches in a
total amount of 428,865 baht. Subsequently, the applicant sent a notice to the respondent to
submit documents and evidence of expenditure along with an application for disbursement
only for the portion of expenditures between 15t January B.E. 2557 (2014) and 22" May
B.E. 2557 (2014), which should be submitted to the Election Commission within 315t March
B.E. 2558 (2015) pursuant to section 82 of the Organic Act on Political Parties B.E. 2550
(2007). The respondent submitted a report on expenditure of political party sponsorship
funds for B.E. 2557 (2014) by registered post on 13 April B.E. 2558 (2015).

The applicant examined the report on expenditure of political party sponsorship funds
for B.E. 2557 (2014) together with supporting documents of the respondent and found certain
projects with respect to which the respondent’s disbursements did not match the submitted
documents and evidence. The applicant therefore exercised powers under section 82 in
conjunction with section 42 paragraph two of the Organic Act on Political Parties B.E. 2550
(2017) to notify the respondent to return sponsorship funds to the Political Parties Development
Fund in the amount of 44,535.33 baht within the prescribed period. The respondent, however,
failed to comply with the applicant’s order, who became aware on 8t May B.E. 2560 (2017).
The applicant, after deliberation, reached the decision that it could be inferred from the facts
that the respondent intentionally failed to prepare a true and accurate report of expenditure of
political party sponsorship funds for the calendar year. On 9" May B.E. 2560 (2017), the
Election Commission adopted a resolution to approve the applicant’s submission of an
application to the Constitutional Court for an order to dissolve the respondent party pursuant
to section 93 in conjunction with section 82 of the Organic Act on Political Parties B.E. 2550

* Published in the Government Gazette Vol. 135, Part 11a, dated 23" February B.E. 2561 (2018).
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(2017), and requested for an order to ban persons who held executive offices of the dissolved
respondent party pursuant to Notification of the Political Parties Registrar Re: Acknowledgment
of Changes to Party Policies, Party Articles and Executive Committee of Phue Prachachon
Thai Party, dated 16" May B.E. 2556 (2013), Re: Acknowledgment of Changes to Phue
Prachachon Thai Party Executive Committee, dated 2" April B.E. 2557 (2014),
Re: Acknowledgment of Changes to Phue Prachachon Thai Party Executive Committee, dated
30t April B.E. 2557 (2014), Re: Acknowledgment of Changes to Phue Prachachon Thai Party
Executive Committee, dated 17" November B.E. 2557 (2014), and Re: Acknowledgment
of Changes to Phue Prachachon Thai Party Executive Committee, dated 24 March B.E. 2558
(2015), from registering the establishment of a new political party within five years as from
the date of Constitutional Court order to dissolve the respondent party pursuant to section 97
of the Organic Act on Political Parties B.E. 2550 (2017), and to order the revocation of
election rights of the party leader and executives of the respondent party pursuant to the
aforementioned Notifications of the Political Parties Registrar for a period of five years as
from the date of Constitutional Court order to dissolve the respondent party pursuant to
section 98 of the Organic Act on Political Parties B.E. 2550 (2007).

2. The preliminary issue considered by the Constitutional Court

The preliminary issue was whether or not the Constitutional Court had the competence
to accept this application for consideration under the Constitution and section 93 of the
Organic Act on Political Parties B.E. 2550 (2007).

After deliberation, the Constitutional Court found as follows. The applicant exercised
powers under section 93 of the Organic Act on Political Parties B.E. 2550 (2007). The
applicant submitted an application to the Constitutional Court on 19" May B.E. 2560 (2017).
The submission was made within fifteen days as from the applicant’s finding pursuant to
section 93 paragraph two. The case was in accordance with section 101(10), section 210
paragraph one (3) in conjunction with section 3 paragraph two, section 188 paragraph one,
section 273 paragraph two and section 279 paragraph one (3) of the Constitution in conjunction
with section 93 of the Organic Act on Political Parties B.E. 2550 (2007) and article 17(15) of
the Constitutional Court Rules on Procedures and Rulings B.E. 2550 (2007). The Constitutional
Court therefore ordered the acceptance of this application for consideration and directed the
respondent to submit a reply to the allegations within fifteen days of receiving a copy of the
application. The respondent, however, did not submit a reply to the allegations.

3. The issues considered by the Constitutional Court

The Constitutional Court considered the application and supporting documents in the
case file and found that there was sufficient facts in this case for a ruling. An inquiry was
therefore not undertaken pursuant to article 32 paragraph one of the Constitutional Court
Rules on Procedures and Rulings B.E. 2550 (2007), and determined that there were three
issues which had to be decided.
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During proceedings in court, the Organic Act on Political Parties B.E. 2560 (2017)
was promulgated, coming into force on the day following the date of publication in the
Government Gazette (published on 7 October B.E. 2560 (2017)). Although the new Organic
Act did not provide for the dissolution of political party due to such political party failing to
prepare a true and accurate report on expenditure of political party sponsorship funds for
an annual period, the transitory provision in section 150 paragraph one provided that this
Organic Act did not prejudice dissolution proceedings against a political party, and for such
purpose, it was deemed that the Organic Act on Political Parties B.E. 2550 (2007) remained
in force. The Constitutional Court therefore had the competence to continue with the
consideration and ruling of this application.

The first issue was whether or not there was a cause for dissolution of the respondent
party under section 93 of the Organic Act on Political Parties B.E. 2550 (2007) due to a
failure to comply with section 82.

After deliberation, the Constitutional Court found as follows. The respondent received
a sponsorship from the Political Parties Development Fund. The respondent was therefore
under a duty to prepare a true and accurate report on expenditure of political party sponsorship
funds for the annual period of B.E. 2557 (2014), which had to be submitted to the Election
Commission within 315t March B.E. 2558 (2015). However, it was found upon examination
that the respondent’s use of funds did not match the evidence reported. The respondent thus
sent a written notice to the respondent to return sponsorship funds to the Political Parties
Development Fund within the period prescribed by the applicant. Upon expiration of the
said period, the respondent failed to comply with the applicant’s order. The respondent’s
failure to return sponsorship funds within the period prescribed by the applicant and failure
to provide an explanation of reasons for such failure to return sponsorship funds therefore
constituted a failure of the respondent to prepare a true and accurate report on expenditure of
political party sponsorship funds for the annual period of B.E. 2557 (2014) without reasonable
cause. Hence, there was a cause for dissolution of the respondent party pursuant to section 93
in conjunction with section 82 and section 42 paragraph two of the Organic Act on Political
Parties B.E. 2550 (2007).

The second issue was whether or not former executives of the respondent party could
register the establishment of a new political party or become political party executives, or
participate in the registration of a new political party within a period of five years as from the
Constitutional Court order to dissolve the respondent political party pursuant to section 97 of
the Organic Act on Political Parties B.E. 2550 (2007).

After deliberation, the Constitutional Court found as follows. Section 97 of the
Organic Act on Political Parties B.E. 2550 (2007) was a provision on the consequence of a
violation of a provision of law. The provision did not give competence to the Constitutional
Court to order otherwise. Where there was a cause for dissolution of a political party under
section 82, the Constitutional Court had to order a ban on the former executives of the
respondent party pursuant to the aforementioned Notifications of the Political Parties Registrar
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from registering the establishment of a new political party or becoming a political party
executive or participating in the registration of a new political party within five years as from
the dissolution of the respondent party pursuant to section 97 of the Organic Act on Political
Parties B.E. 2550 (2007).

The third issue was whether or not the party leader and executives of the respondent
party who participated, connived at or neglected or was aware of such an action and failed to
intervene or remedy such action should have election rights revoked for a period of five years
as from the date of Constitutional Court order to dissolve the respondent party pursuant to
section 98 of the Organic Act on Political Parties B.E. 2550 (2007).

After deliberation, the Constitutional Court found as follows. The respondent party
was under a duty to prepare a report on expenditure of political party sponsorship funds for
the calendar year period in accordance with section 82. Such a report on expenditure had to
be done by the party leader and party executives, who had the powers and duties of undertaking
the party operations in accordance with section 17 paragraph one and were collectively
responsible for the resolutions of the party executive committee and discharge of functions
under section 17 paragraph three. Upon finding that the respondent failed to prepare a true
and accurate report on expenditure of sponsorship funds for the annual period of B.E. 2557
(2014), and there were facts and circumstances to indicate that there was reasonable cause
and evidence to believe that the party leader and party executives participated, connived at
or neglected or were aware of such actions and did not intervene or remedy such action, the
Constitutional Court could therefore order the revocation of election rights of the party leader
and executives of the respondent party pursuant to the aforementioned Notifications of the
Political Parties Registrar for a period of five years as from the date of order to dissolve the
respondent party pursuant to section 98 of the Organic Act on Political Parties B.E. 2550
(2007).

4. Ruling of the Constitutional Court

The Constitutional Court ordered the dissolution of Phue Prachachon Thai Party,
respondent, pursuant to section 93 in conjunction with section 82 of the Organic Act on
Political Parties B.E. 2550 (2007), and ordered the ban of former executives of the respondent
party pursuant to Notification of the Political Parties Registrar Re: Acknowledgment of
Changes to Party Policies, Party Articles and Executive Committee of Phue Prachachon Thai
Party, dated 16t May B.E. 2556 (2013), Re: Acknowledgment of Changes to Phue Prachachon
Thai Party Executive Committee, dated 2"d April B.E. 2557 (2014), Re: Acknowledgment of
Changes to Phue Prachachon Thai Party Executive Committee, dated 30" April B.E. 2557
(2014), Re: Acknowledgment of Changes to Phue Prachachon Thai Party Executive Committee,
dated 17" November B.E. 2557 (2014), and Re: Acknowledgment of Changes to Phue
Prachachon Thai Party Executive Committee, dated 24™ March B.E. 2558 (2015), from
registering the establishment of a new political party within five years as from the date of
Constitutional Court order to dissolve the respondent party pursuant to section 97 of the
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Organic Act on Political Parties B.E. 2550 (2017), as well as ordered the revocation of
election rights of the party leader and executives of the respondent party pursuant to the
aforementioned Notifications of the Political Parties Registrar for a period of five years as
from the date of Constitutional Court order to dissolve the respondent party pursuant to
section 98 of the Organic Act on Political Parties B.E. 2550 (2007).
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Summary of Constitutional Court Ruling
No. 3/2560 (2017)
Dated 20" December B.E. 2560 (2017)"

Re: The Council of Ministers requested for a Constitutional Court ruling
under section 178 paragraph five of the Constitution on whether or not
the Draft Memorandum of Understanding on Movement of Goods in
Transit between Customs Department of the Kingdom of Thailand and
General Department of Customs and Excise of the Kingdom of Cambodia
was a treaty relating to free trade under section 178 paragraph three of
the Constitution which required the approval of the National Assembly
under section 178 paragraph two of the Constitution.

1. Summary of background and facts

The Ministry of Finance submitted the Draft Memorandum of Understanding on
Movement of Goods in Transit between the Customs Department of the Kingdom of Thailand
and General Department of Customs and Excise of the Kingdom of Cambodia to the Council
of Ministers for approval. A relevant agency submitted an opinion for consideration that the
Draft Memorandum of Understanding had the characters of an agreement under section 178
of the Constitution, and whereas the substance of such Draft Memorandum of Understanding
prescribed guidelines for operations relating to the land transit of goods, being provisions
relating to freedom of transit as provided under article 8 of the General Agreement on Tariffs
and Trade (GATT) and article 11 of the Trade Facilitation Agreement (TFA), under the World
Trade Organisation, under which Thailand was a party, a question therefore arose as to whether
or not such Draft Memorandum of Association was a treaty under section 178 paragraph
three of the Constitution. If that was the case, there was a question as to whether or not the
instrument would be deemed to be a treaty under section 178 paragraph two of the Constitution
which required the approval of the National Assembly. The Council of Ministers thence
referred the matter to the Constitutional Court for a ruling under section 178 paragraph five
on whether or not the Draft Memorandum of Understanding was a treaty relating to free trade
under section 178 paragraph three which required the approval of the National Assembly
under section 178 paragraph two of the Constitution.

* Published in the Government Gazette Vol. 135, Part 17a, dated 16" March B.E. 2561 (2018).
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2. The preliminary issue considered by the Constitutional Court

The preliminary issue was whether or not the Constitutional Court had the competence
of accept this application for consideration under section 178 paragraph five of the Constitution.

After deliberation, the Constitutional Court found as follows. Under the application,
this was a case where the Council of Ministers referred a question on whether or not the Draft
Memorandum of Understanding on Movement of Goods in Transit between the Customs
Department of the Kingdom of Thailand and General Department of Customs and Excise of
the Kingdom of Cambodia was a treaty relating to free trade under section 178 paragraph
three of the Constitution which required the approval of the National Assembly under
section 178 paragraph two of the Constitution. Section 178 paragraph five of the Constitution
provided that where there was a question regarding whether or not a treaty was a case under
paragraph two or paragraph three, the Council of Ministers could request a Constitutional
Court ruling. This case was therefore in accordance with section 178 paragraph five of the
Constitution and the Constitution could accept the case for consideration.

3. The issues considered by the Constitutional Court
The Constitutional Court determined the following issues for ruling.

The first issue was whether or not the Draft Memorandum of Understanding on
Movement of Goods in Transit between the Customs Department of the Kingdom of Thailand
and General Department of Customs and Excise of the Kingdom of Cambodia was a treaty
under section 178 of the Constitution.

After deliberation, the Constitutional Court found that the term “treaty” under section
178 of the Constitution retained the principle under section 224 of the Constitution of the
Kingdom of Thailand B.E. 2540 (1997) and section 190 of the Constitution of the Kingdom
of Thailand B.E. 2550 (2007). The Constitutional Court had previously defined the term as
meaning all international agreements concluded between Thailand and a foreign country or
international organisation in writing with an intent to create a legally binding obligation
under international law, regardless of whether such agreement was recorded in one instrument
or several connected instruments, and regardless of the name given. This definition matched
the term “treaty” under the Vienna Convention on Law of Treaties 1969, and Vienna Convention
on Law of Treaties between States and International Organisations or between International
Organisations 1986.

This Draft Memorandum of Understanding on Movement of Goods in Transit between
the Customs Department of the Kingdom of Thailand and General Department of Customs
and Excise of the Kingdom of Cambodia, even though specified as executed at departmental
level between the two countries, upon examination of the authorised signor in the Draft
Memorandum of Understanding who would be executing the instrument on behalf of their
respective governments, and the Ministry of Finance had requested for Council of Ministers
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authorisation of the Director-General of the Customs Department to execute the Draft
Memorandum of Understanding and requested the issue of Full Powers from the Ministry of
Foreign Affairs, showed an intent to execute a Draft Memorandum of Understanding at
governmental level. Therefore, the Draft Memorandum of Understanding had the characters
of an international agreement concluded in writing between Thailand and Cambodia. The
Draft Memorandum of Understanding, in essence, provided that each party had to facilitate
the movement of goods in transit, prescribing rights and duties for each party. These provisions
showed an intent to create a legally binding obligation under international law. The instrument
therefore constituted a “treaty” under section 178 of the Constitution.

The second issue was whether or not the Draft Memorandum of Understanding was a
treaty relating to free trade under section 178 paragraph three of the Constitution.

After deliberation, the Constitutional Court found that the term “treaty relating to
free trade” under section 178 paragraph three of the Constitution had a wider meaning than
a treaty establishing a “free trade area,” which represented only one dimension of free trade,
being a measure to achieve free trade. The meaning of free trade was not restricted to the
mutual liberalisation of trade by exempting or lowering taxes and duties, as well as the
elimination of other barriers to import or export of goods or services to markets of state
parties in a free trade area. However, the term extended to activities in other areas, including
tax and non-tax measures, to facilitate and increase the efficiency of overall international
trade and investments between countries in the most fair and free manner.

This Draft Memorandum of Understanding provided that each party should facilitate
movement of goods in transit. The movement of goods in transit constituted a factor in
facilitating international transport of goods, in line with article 5 of GATT and article 11 of
TFA, which provided that a state party had to grant freedom of passage of goods to other
countries in a non-discriminatory manner. This exhibited an objective to promote and expand
economic and trade cooperation between the two countries on the basis of equal terms and
mutual benefit principles in order to develop each country’s respective economics and
reduce international trade barriers. This Draft Memorandum of Understanding was therefore
a treaty with provisions relating to the international transit of goods aimed at eliminating
trade barriers, being an aspect of free trade. Hence, the Draft Memorandum of Understanding
was a treaty relating to free trade under section 178 paragraph three of the Constitution.

The third issue was whether or not the Draft Memorandum of Understanding constituted
a treaty which could have a wide scale impact on economic security, society or trade or
investment of the country pursuant to section 178 paragraph two of the Constitution.

After deliberation, the Constitutional Court found as follows. Section 178 paragraph
two of the Constitution provided that treaties which the Council of Ministers had to seek
approval of the National Assembly consisted of 4 types, namely (1) a treaty which provided
for a change in Thai territorial boundaries; (2) a treaty which provided for a change in external
territory over which Thailand enjoyed sovereign rights or jurisdiction pursuant to a treaty or
international law; (3) a treaty which required the enactment of an Act for implementation;
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and (4) other treaty which could have a wide scale impact on economic society, society or
trade or investment of the country. In order to provide clarification for executive actions and
minimize the burden of the legislature from having to deliberate and approve all treaties
having the characters of (4), the Constitution defined such treaty specifically in paragraph
three. Hence, when considering whether or not any other treaty which could have a wide
scale impact on economic security, society or trade or investment of a country required the
approval of the National Assembly, the substance of such treaty had to be examined and
determined whether there was an impact on economic security, society or trade or investment
of the country under paragraph two. The rule for applying and interpreting the Constitution
dictated that, apart from following the black letters or wording of the Constitution, it was also
necessary to consider the true spirit of the Constitution and common benefit of the nation as
well as the overall well-being of the people pursuant to section 3 paragraph two of the
Constitution. Since the revision of section 178 was intended to remedy interpretation problems
that had arisen under the Constitution of B.E. 2550 (2007), causing difficulties for operations
of state agencies and resulting in the approval of the National Assembly being sought in
almost all cases, the application and interpretation of section 178 of the current Constitution
should therefore lean towards the resolution of such problem. In other words, if all treaties
relating to free trade under section 178 paragraph three were deemed to be other treaties
having a wide scale impact on economic security, society or trade or investment of the
country pursuant to the provisions of paragraph two, without regard to the extent of the
impact, it would follow that all treaties relating to free trade would require the approval of
the National Assembly, which would cause an even greater burden and obstacle to concluding
an international agreement relating to free trade than in the past.

It was found that this Draft Memorandum of Understanding was merely an agreement
between Thailand and Cambodia on procedures and practices relating to the facilitation of
movement of goods in transit under GATT in order to ensure greater convenience for
movement of goods in transit and align the understanding of both countries on the procedures
and practices, with no substance on the prescription of customs tariffs which would directly
affect the price of goods or restrictive quotas on imports that would have a wide scale impact
on free trade, and consequently an impact on societal or economic structure or national trade
and investments. Also, there was no rule on goods in transit which varied or added to the
existing obligations of Thailand and Cambodia under article 5 of GATT. The exemption
of transit goods customs tariff was in accordance with existing obligations under GATT.
Moreover, Thailand already had the Customs Act B.E. 2560 (2017) which implemented such
obligation. The outcome of such Draft Memorandum of Understanding would be to foster
confidence and predictability for investors from both countries and promote Thailand’s role
as a logistical centre for the region. This was also consistent with the policies of both countries
which aimed to develop the boundary areas and promote mutual connectivity, which was
also beneficial to the overall relation between Thailand and Cambodia. Therefore, this Draft
Memorandum of Understanding was a treaty relating to free trade which did not have a wide
scale impact on economic security, society or trade or investment of the country pursuant to
section 178 paragraph two of the Constitution.
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4. Ruling of the Constitutional Court

The Constitutional Court held that the Draft Memorandum of Understanding on
Movement of Goods in Transit between the Customs Department of the Kingdom of Thailand
and General Department of Customs and Excise of the Kingdom of Cambodia was a treaty
relating to free trade pursuant to section 178 paragraph three of the Constitution, but did not
constitute a treaty which could have a wide scale impact on economic security, society or
trade or investment of the country, and therefore did not require the approval of the National
Assembly pursuant to section 178 paragraph two of the Constitution.
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Summary of Constitutional Court Ruling
No. 1/2561 (2018)
Dated 9" March B.E. 2561 (2018)"

Re: The President of the National Legislative Assembly referred the opinions
of Members of the National Legislative Assembly to the Constitutional
Court for a ruling under section 148 paragraph one (1) in conjunction
with section 263 of the Constitution on whether or not section 185 of
the Organic Bill on Prevention and Suppression of Corruption B.E. ....
was contrary to or inconsistent with the Constitution.

...........................................................................................

1. Summary of background and facts

The President of the National Legislative Assembly, applicant, referred the opinions of
32 Members of the National Legislative Assembly to the Constitutional Court for a ruling
under section 148 paragraph one (1) in conjunction with section 267 paragraph five,
section 81, section 145 and section 263 of the Constitution. The opinions stated that
section 185 of the Organic Bill on Prevention and Suppression of Corruption B.E. ...., which
provided that the President of the National Anti-Corruption Commission and National
Anti-Corruption Commissioners holding offices on the day prior to the effective date of
this Organic Act would remain in office until the expiration of term as provided under the
Organic Act on Counter Corruption B.E. 2542 (1999), as amended, or would vacate office
pursuant to section 19, except for the case under section 19(3) in relation to a lack of
qualification under section 9 and disqualification under section 11(1) and (18) that would not
apply, was a provision contrary to or inconsistent with section 216(3) in conjunction with
section 202(1) and (4) and section 273 of the Constitution. The stated reason was because
there was an exemption of disqualifications under section 11(1) and (18) for incumbent
National Anti-Corruption Commissioners whereas section 273 paragraph one of the
Constitution did not provide an exemption of disqualification pertaining to an office holder
in an independent organ for incumbent office holders on the day prior to the effective date
of'the Constitution. Furthermore, the term “extent” probably referred only to the competence
of the National Legislative Assembly to prescribe a “period of time” for the incumbent
office holder in an independent organ to remain in office to continue performing functions,
but did not include an exemption of constitutional disqualification for such group of persons.
Even though the Constitutional Court had already given Ruling No. 1/2560, there was no
ruling on the question of whether or not the enactment of an Organic Act pursuant to section

* Published in the Government Gazette Vol. 135, Part 23a, dated 5™ April B.E. 2561 (2018).
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273 paragraph one of the Constitution could exempt provisions on the disqualification of
office holders in independent organs under section 216 (3) in conjunction with section 202 of
the Constitution for incumbent office holders in independent organs.

2. The preliminary issue considered by the Constitutional Court

The preliminary issue was whether or not the Constitutional Court had the competence
to accept this application for a ruling under section 148 paragraph one (1) in conjunction with
section 267 paragraph five, section 81, section 145 and section 263 of the Constitution.

After deliberation, the Constitutional Court found as follows. According to the application,
the National Legislative Assembly had already considered and approved the Organic Bill on
Prevention and Suppression of Corruption B.E. ...., and submitted the Organic Bill to the
National Anti-Corruption Commission and the Constitutional Drafting Committee pursuant
to section 267 paragraph five of the Constitution. The National Legislative Assembly therefore
proceeded under section 81 in conjunction with section 145 of the Constitution. It was
found on the facts that Members of the National Legislative Assembly constituting not less
than one-tenth of the total number of existing Members of the National Legislative Assembly
were of the opinion that section 185 of the Organic Bill on Prevention and Suppression of
Corruption B.E. .... contained provisions which were contrary to or inconsistent with the
Constitution. An opinion was thus submitted to the applicant and the applicant referred the
opinion to the Constitutional Court for a ruling under section 148 paragraph one (1) of the
Constitution on whether or not section 185 of the Organic Bill on Prevention and Suppression
of Corruption B.E. .... contained provisions which were contrary to or inconsistent with the
Constitution. Hence, the case was in accordance with section 148 paragraph one (1) in
conjunction with section 267 paragraph five, section 81, section 145 and section 263 of
the Constitution. The Constitutional Court could accept this application for consideration.

3. The issue considered by the Constitutional Court

The issue considered by the Constitutional Court was whether or not section 185 of the
Organic Bill on Prevention and Suppression of Corruption B.E. ...., with respect to the exemption
of disqualifications under section 11(1) and (18), was contrary to or inconsistent with the
Constitution.

After deliberations, the Constitutional Court found as follows. The transitory provision
in the Constitution was a provision which exempted certain constitutional provisions. These
exemptions were necessary to cure any problems which could arise in the transitory period
between the enforcement of the prior Constitution and the current Constitution, to ensure the
smooth application of the Constitution in line with societal conditions in the initial period.
The provisions also enabled various organs to perform constitutional functions seamlessly,
avoiding any gap which could disrupt the performance of duties, until the new or applicable
mechanisms were ready or functional, as the case might be.
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This principle was provided under section 273 paragraph one of the Constitution with
the intent of recognizing the status of incumbent office holders on the day prior to the effective
date of the Constitution, to enable the continued performance of functions in the transition
period between the enforcement of the previous Constitution and the current Constitution.
The extent of continued performance of functions would be as provided by the relevant
Organic Act for such organ enacted pursuant to section 267. The transitory provisions of the
Constitution did not specifically provide for the period of continued performance of functions
or vacation of office, nor did it provide for any cause for exemption of qualifications and
disqualifications. As the Constitution effected changes to every independent organ, with
regards to the structure, qualifications, disqualifications and tenure of office holders compared
to the Constitution of the Kingdom of Thailand B.E. 2550 (2007), the form of enactment by
the National Legislative Assembly should take regard of the reasons, necessities and
expediency in terms of composition and functions of each organ and the spirits of the
Constitution.

The Constitution provided that the extent of continuing office would be as provided by
Organic Act, being a law connected to the Constitution which were merely necessitated for
the provision of details not provided in the Constitution. It could be seen that during the
transitory period or period stated in the Constitution’s transitory provision, there was a
preliminary exemption of newly prescribed qualifications and disqualifications for incumbent
office holders who had to continue performing those functions. It also had to be accepted
that there were differences in the duties and powers of each independent organ. A transitory
provision of an Organic Act could therefore provide for an incumbent office holder in an
independent organ to continue in office for the remainder of the original term, with certain
exemptions for rules pertaining to new qualifications and disqualifications, or provide for
only fully qualified incumbent office holders to remain in office, or provide for the vacation
en masse of incumbent office holders in the independent organ, depending on the reasons,
necessities and expediency of each organ in the light of promoting efficiency in the performance
of functions by each agency and the greatest benefit for the nation. The Constitutional Court
decided in Ruling No. 1/2560 that section 56 of the Organic Bill on Ombudsmen B.E. ....,
which provided an exemption of certain constitutional qualifications to the incumbent
Ombudsmen on the day prior to the effective date of the Organic Act was neither contrary to
nor inconsistent with the Constitution. Such ruling, however, did not include disqualifications.
Upon an examination of the meaning of the terms qualifications and disqualifications and
their applications, it was found that the term application referred to a characteristic which a
person had to possess personally prior to the attainment of a right or office. Whereas, the
term “disqualification” referred to a characteristic which, if possessed by a person, would
prohibit a person from holding a right or office or continuing in an office throughout the
period of having such characteristic. These characteristics were enacted with the intent of
preventing persons having certain characteristics as provided, or showing inappropriate
behavior from enjoying such right or office. It was discernible that even though the terms
qualification and disqualification had different meanings, both qualifications and
disqualifications were tools or measures for screening or controlling the behavior of a



22 < Summaries of the Constitutional Court Rulings for Year 2017 - 2018

candidate to an office in a constitutional independent organ and served the same purpose. It
could thus be deemed that both qualifications and disqualifications were closely interrelated.

The Organic Bill on Prevention and Suppression of Corruption B.E. .... was an Organic
Bill drafted by the Constitutional Drafting Committee and approved by the National
Legislative Assembly pursuant to section 267 and section 273 paragraph one of the Constitution.
Section 185 of the Organic Bill on Prevention and Suppression of Corruption B.E. .... was
a draft transitory provision on the continuity of office term in the transitory period between
the lapse of previous law and application of new law. Draft section 185 provided for
the exemption of disqualifications under section 11(1), i.e. not being or having been a
Constitutional Court Justice or office holder in any independent organ, and (18), not being
or having been a Member of the House of Representatives, Senator, political office holder
or member of a local assembly or local administrator in the ten-year period prior to selection
or recruitment. This provision was an exemption of certain disqualifications under the
Constitution. Section 173 paragraph one in conjunction with section 267 of the Constitution
provided that an incumbent office holder on the day prior to the effective date of this
Constitution should remain in office for continued performance of functions and there was
no provision which prohibited such holding of office. Furthermore, the Constitutional Court
decided in Ruling No. 1/2560 that section 273 paragraph one of the Constitution provided
that the National Legislative Assembly was to prescribe the extent of term of office holders
under the Constitution. It could be deemed that the Constitution had delegated powers to the
National Legislative Assembly to consider the tenure of such office holder. In this instance,
the Constitution did not provide the period of continued performance of functions or vacation
of office, nor did it specifically provide for the exemption of qualifications for such
persons. Hence, the National Legislative Assembly, being the organ exercising legislative
powers under section 263 of the Constitution, would be the organ entrusted with the
consideration and approval of section 185 of the Organic Bill on Prevention and Suppression
of Corruption B.E. .... The provision stipulated the continuity of tenure of office holder
during the transitory period to enable the continuous performance of functions of such office
holder pursuant to the transitory provisions of the Constitution. Therefore, this case was
considered in accordance with the rule of law and regard was given to reasons, necessities
and expediencies with respect to the composition, duties and powers of the National
Anti-Corruption Commission, consistent with the rule of law and spirits of the Constitution,
which was neither contrary to nor inconsistent with the Constitution.

4. Ruling of the Constitutional Court

The Constitutional Court held that section 185 of the Organic Bill on Prevention and
Suppression of Corruption B.E. ...., with respect to the exemption of disqualifications under
section 11(1) and (18), was neither contrary to nor inconsistent with the Constitution.
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Summary of Constitutional Court Ruling
No. 2/2561 (2018)
Dated 23" May B.E. 2561 (2018)"

Re: The President of the National Legislative Assembly referred the opinion
of Members of the National Legislative Assembly to the Constitutional
Court for a ruling under section 148 paragraph one (1) in conjunction
with section 263 of the Constitution on whether or not section 91,
section 92, section 93, section 94, section 95 and section 96 of the
Organic Bill on Installation of Senators B.E. .... were contrary to or
inconsistent with section 107 in conjunction with section 269 of the
Constitution.

...........................................................................................

1. Summary of background and facts

The President of the National Legislative Assembly, applicant, referred the opinions of
Mr. Kitti Wasinondh, Member of the National Legislative Assembly, and others, a total of
30 persons, to the Constitutional Court for a ruling under section 148 paragraph one (1) in
conjunction with section 263 of the Constitution with respect to section 91, section 92,
section 93, section 94, section 95 and section 96 of the Organic Bill on Installation of
Senators B.E. .... It was stated that the provisions on installation of Senators in the initial
period pursuant to section 269 of the Constitution from applications in ten different groups,
combining several groups, would deprive the people of the opportunity to be selected as
Senators and impinged upon the guarantee that the Senate would truly be a House composed
of people from all sectors of society. There were two methods of applications, namely, an
application submitted in person and application submitted in person together with a reference
in writing from an organ under section 93. This method provided screening of applicants by
various organs prior to application. Other applicants would not be involved in this screening
process. As a consequence, the people would not have the ability to freely apply to all groups
and selection from amongst all applicants would not be possible. On the other hand, there
was a quota between independent applicants and applicants recommended by organs.
Furthermore, the selection process at district, provincial and national levels which would be
done solely by mutual selection, as opposed to the principal provisions which provided
for direct selection and cross-selection, increased the risk of collusion, thus potentially leading
to dishonesty and unfairness. Therefore, section 91, section 92, section 93, section 94,
section 95 and section 96 of the Organic Bill on Installation of Senators B.E. .... were contrary
to or inconsistent with section 107 of the Constitution.

* Published in the Government Gazette Vol. 135, Part 42a, dated 20t June B.E. 2561 (2018).
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2. The preliminary issue considered by the Constitutional Court

The preliminary issue was whether or not the Constitutional Court had the competence
to accept this application for a ruling under section 148 paragraph one (1) in conjunction with
section 263 of the Constitution.

After deliberations, the Constitutional Court found as follows. Upon a finding of facts
that Members of the National Legislative Assembly constituting not less than one-tenth of
the total number of existing Members of the National Legislative Assembly submitted an
opinion to the applicant, and the applicant referred the opinion to the Constitutional Court for
aruling, the case was therefore in accordance with section 148 paragraph one (1) in conjunction
with section 263 of the Constitution and section 50 of the Organic Act on Constitutional
Court Procedures B.E. 2561 (2018). Hence, the Constitutional Court had the competence to
accept this application for consideration. An order to accept the application for consideration
was thereby issued.

3. The issues considered by the Constitutional Court

The issues considered by the Constitutional Court were whether or not section 91,
section 92, section 93, section 94, section 95 and section 96 of the Organic Bill on Installation
of Senators B.E. .... were contrary to or inconsistent with section 107 in conjunction with
section 269 of the Constitution.

On the question of whether or not section 91 of the Organic Bill on Installation of
Senators B.E. ...., which provided for ten groups as opposed to the principal provision in
section 11, was contrary to or inconsistent with section 107 in conjunction with section 269
of the Constitution, the Constitutional Court held as follows. Section 107 paragraph one of
the Constitution did not provide for a specific number of groups of applications for candidacy.
The provision merely stated a principle for division of groups that the division should enable
an eligible person to apply for any one group. Section 91, which provided for the division of
candidates into ten groups, combining similar groups of the twenty groups provided in
section 11 into new groups without removing any particular group, had retained the diversity
of professional groups and did not deprive a candidate of any right. A candidate still had the
right to apply to a merged group in accordance with one’s knowledge, expertise, experience,
profession, qualities or common interests, or working or having worked in various areas as
provided under section 107 of the Constitution. In addition, there was a group for others
under section 91 paragraph one (10) which provided a guarantee than a candidate with
qualifications under section 13 and without a disqualification under section 14 who could not
participate in (1) to (9) to still have the right to apply to the group of others. Moreover,
section 91 was merely a transitory provision which only applied to the initial period. Upon
the lapse of the initial period, the group of candidates would be as provided under the
principal provision in section 11. Therefore, section 91 of the Organic Bill on Installation of
Senators B.E. .... was neither contrary to nor inconsistent with section 107 in conjunction
with section 269 of the Constitution.
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On the question of whether the prescription of application procedures and acceptance
of applications under section 92 and section 93 of the Organic Bill on Installation of Senators
B.E. ...., which provided that a candidacy applicant could submit an application under two
procedures, was contrary to or inconsistent with section 107 in conjunction with section 269
of the Constitution, the Constitutional Court found as follows. Section 107 paragraph two
of the Constitution provided that the procedures for the submission of application and
acceptance of applications would be as provided by an Organic Act on Installation of
Senators. There could be a screening process of candidates by any other means which
included the participation of candidates. Section 92 of the Organic Bill on Installation of
Senators B.E. .... Provided that an applicant for candidacy in each group under section 91
could submit an application by two methods. Both methods of application involved the
applicant submitting an application in person. The recommendation of an applicant by an
organ under section 93 did not constitute a screening process for senatorial candidacy
applicants pursuant to section 107 paragraph two of the Constitution. Moreover, section 92
provided that an applicant for candidacy could only choose one method of application. Once
an application had been submitted under one method, such application could not be withdrawn.
As a consequence, all applicants could only choose one method of application. Such procedure
for applications and acceptance of application neither abrogated the right to apply for
candidacy nor unfairly discriminated a person, but merely allowed the installation of suitable
candidates for selection to become Senators to perform functions of the Senate in the initial
period. This could be deemed as an additional channel for applications from a diverse pool
for the performance of functions in accordance with the additional duties and powers under
the transitory provisions of the Constitution, which did not prejudice the principle of mutual
selection. Hence, section 92 and section 93 of the Organic Bill on Installation of Senators
B.E. .... were neither contrary to nor inconsistent with section 107 in conjunction with
section 269 of the Constitution.

On the question of whether or not the selection process at district level, provincial
level and national level, which provided for only one selection process by mutual selection
pursuant to section 94, section 95 and section 96 of the Organic Bill on Installation of
Senators B.E. ...., differing from the principal provisions under section 40, section 41 and
section 42 which provided for cross-selections between groups, were contrary to or inconsistent
with section 107 in conjunction with section 269 of the Constitution, the Constitutional Court
held as follows. Section 107 paragraph one and paragraph two of the Constitution aimed to
achieve an honest and fair selection of Senators. For this reason, it was prescribed that
Senators should be selected by other candidates. A candidate in one group could not select a
person in the same group, i.e. cross-selection, or there could be screening of candidates by
other methods which involved the participation of candidates. This provision was not absolute.
A general principle was only provided that such method could be used or a candidate
screening procedure could be prescribed whereby candidates could participate in the
screening. Thus, section 94, section 95 and section 96 of the Organic Bill on Installation
of Senators B.E. ...., which prescribed for selection at district level, provincial level, and
national level to be effected by mutual selection within the same group as the only method
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could be deemed as a prescription of candidate screening procedure which allowed
candidates to select from amongst themselves and candidates had participated in screening
pursuant to section 107 of the Constitution. The provision did not cause the selection of
Senators to become dishonest and unfair by any means. Therefore, section 94, section 95 and
section 96 of the Organic Bill on Installation of Senators B.E. .... were neither contrary to
nor inconsistent with section 107 in conjunction with section 269 of the Constitution.

4. Ruling of the Constitutional Court

The Constitutional Court held that section 91, section 92, section 93, section 94,
section 95 and section 96 of the Organic Bill on Installation of Senators B.E. .... were
neither contrary to nor inconsistent with section 107 in conjunction with section 269 of
the Constitution.
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Summary of Constitutional Court Ruling
No. 3/2561 (2018)
Dated 30%" May B.E. 2561 (2018)"

Re: The President of the National Legislative Assembly referred the opinion
of Members of the National Legislative Assembly to the Constitutional
Court for a ruling under section 148 paragraph one (1) in conjunction
with section 263 of the Constitution on whether or not section 35(4)
and (5) of the Organic Bill on Election of Members of the House of
Representatives B.E. .... were contrary to or inconsistent with section
95 paragraph three of the Constitution and whether or not section 92
paragraph one of the Organic Bill on Election of Members of the House
of Representatives B.E. .... was contrary to or inconsistent with section
85 of the Constitution.

...........................................................................................

1. Summary of background and facts

The President of the National Legislative Assembly, applicant, referred the opinion of
Mr. Preecha Vajrabhaya, Member of the National Legislative Assembly, and others, a total
of 27 persons, to the Constitutional Court for a ruling under section 148 paragraph one (1)
in conjunction with section 263 of the Constitution. The facts in the letter and supporting
documents could be summarised as follows.

Members of the National Legislative Assembly approved the Organic Bill on Election
of Members of the House of Representatives and referred to the Election Commission and
Constitutional Drafting Committee for review of the Organic Bill’s consistency with the
spirits of the Constitution. Subsequently, the Chairman of the Election Commission and
Chairman of the Constitutional Drafting Committee notified the applicant that such Organic
Bill contained certain provisions which were not in accordance with the spirits of the
Constitution. The National Legislative Assembly adopted a resolution to appoint an ad
hoc committee to consider the Organic Bill on Election of Members of the House of
Representatives B.E. .... pursuant to section 267 paragraph five of the Constitution. Thereafter,
the ad hoc committee reported the outcome of deliberations on the Organic Bill to the
National Legislative Assembly. The National Legislative Assembly considered the Organic
Bill on Election of Members of the House of Representatives B.E. .... and adopted a resolution
to approve and submit the Organic Bill to the Prime Minister for consideration before

* Published in the Government Gazette Vol. 135, Part 44a, dated 27" June B.E. 2561 (2018).
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presentation to the King for Royal Assent and promulgation as law.

Mr. Preecha Vajrabhaya, Member of the National Legislative Assembly, and others,
were of the opinion that section 35(4) and (5) of the Organic Bill on Election of Members of
the House of Representatives B.E. .... were contrary to or inconsistent with section 95
paragraph three of the Constitution, and that section 92 paragraph one of the Organic Bill on
Election of Members of the House of Representatives B.E. .... was contrary to or inconsistent
with section 85 of the Constitution for the following reasons.

1. Draft section 35(4) provided a measure whereby an eligible voter who did not
exercise voting right and did not give notice of inability to exercise voting right would be
prohibited from holding a political office under the law on administration of political officials
and parliamentary political office under the law on administration of parliamentary officials.
Subsection (5) was a provision with regard to the offices of a deputy local administrator,
a secretary to a local administrator, an assistant secretary to a local administrator, a chief
advisor to a local administrator, an advisor to a local administrator or a member of a committee
of advisor to a local administrator under the law on the establishment of local government
organisations. It was argued that those provisions were contrary to or inconsistent with
section 95 paragraph three of the Constitution, which clearly provided that “an eligible voter
who does not exercise voting right without giving notice of reasonable cause under the
Organic Act on Election of Members of the House of Representatives may have certain
rights restricted pursuant to provisions of law.” Therefore, a restriction under draft section 35
was limited only to the “right”. However, subsections (4) and (5) were the competence of
other persons who had the power to effect appointments by law to consider persons with
qualifications and without disqualifications under the law to hold such offices. This was not
the right of an eligible voter to demand or elect to appoint solely by oneself. Furthermore, the
holding of office was not a right, but a liberty to engage in an occupation under section 40 of
the Constitution.

2. Draft section 92 paragraph one provided that “in order to facilitate voting by a
disabled or handicap person or senior person, the Commission or person designated by
the Commission shall specifically provide facilities to for voting by such persons, or provide
assistance in vote casting within the supervision of the committee of polling station. Such
assistance shall be rendered in a manner allowing such persons to cast votes personally in a
accordance with their determination, except where physical nature hinders the ability of
disabled or handicapped person or senior person to mark a symbol on the ballot card, in
which case another person or member of the committee of polling station shall be carry it out
on their upon their consent and in accordance with their determination. In such a case, voting
shall be deemed to have been conducted in a direct and secret manner.” It was asserted that
this provision could be inconsistent with section 85 of the Constitution because the exercise
of vote for a voter by another person did not constitute a direct and secret vote. This was
discernible from the wording in draft section 92 which inferred a direct and secret vote.
Hence, the Organic Act, being at a lower level in the legal hierarchy from the Constitution,
could not state provisions to the contrary.
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Upon Mr. Preecha Vajrabhaya, Member of the National Legislative Assembly, and
others, submitted a written opinion to the applicant for a referral to the Constitution for a
ruling under section 148 paragraph one (1) in conjunction with section 263 of the Constitution,
the applicant sent a letter to the Prime Minister for further action under section 148 paragraph
one (1) or (2), as the case may be. The Prime Minister gave written notice to the applicant to
consider taking action under the Constitution. The applicant therefore submitted the opinion
of such Members of the National Legislative Assembly to the Constitutional Court for a
ruling under section 148 paragraph one (1).

2. The preliminary issue considered by the Constitutional Court

The preliminary issue considered by the Constitutional Court was whether or not the
Constitutional Court had the competence to accept the applicant’s letter for a ruling under
section 148 paragraph one (1) in conjunction with section 263 of the Constitution.

After deliberations, the Constitutional Court held as follows. In this case, the National
Legislative Assembly had considered and approved the Organic Bill on Election of Members
of the House of Representatives B.E. .... pursuant to section 267 paragraph five of the
Constitution. However, Mr. Preecha Vajrabhaya, Member of the National Legislative
Assembly, and others were of the opinion that section 35(4) and (5) of the Organic Bill on
Election of Members of the House of Representatives B.E. .... Approved by the National
Legislative Assembly were contrary to or inconsistent with section 95 paragraph three of the
Constitution, and that draft section 92 paragraph one was contrary to or inconsistent with
section 85 of the Constitution. Such opinion was therefore submitted to the applicant for
referral to the Constitutional Court for ruling. Hence, the case was in accordance with section
148 paragraph one (1) in conjunction with section 263 of the Constitution and section 50 of
the Organic Act on Constitutional Court Procedures B.E. 2561 (2018). The Constitutional
Court had the competence to accept the application for consideration and an order to accept
the application for ruling was issued accordingly. The relevant persons were directed to
provide an opinion and relevant information in writing to the Constitutional Court.

3. The issues considered by the Constitutional Court
The Constitutional Court determined that the following issues had to be ruled upon.

The first issue was whether or not section 35(4) and (5) of the Organic Bill on Election
of Members of the House of Representatives B.E. .... were contrary to or inconsistent with
section 95 paragraph three of the Constitution.

After deliberations, the Constitutional Court found as follows. Draft section 35(4) and
(5) provided for a restriction of right to hold the offices of a political official, parliamentary
political official and local administrator. This restriction of specific interests of a person
prohibits the person from holding such offices. The provision stated a legal outcome of an
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action constituting a cause following an eligible voter’s failure to exercise voting right without
notice of reason, or giving notice of inability to exercise voting right but the reason provided
was not reasonable, pursuant to section 95 paragraph three of the Constitution which
provided that the restriction of certain rights would be as provided by law. However, the
object of restriction was limited only to rights. Thus, there was a question as to whether draft
section 35(4) and (5), which provided for a restriction of right to hold office, was within the
bounds of a right that could be restricted under section 95 paragraph three of the Constitution.
On this question, the Constitutional Court found as follows. Draft section 35(4) and (5) was
a consequence of actions that triggered a legal consequence which restricted such person’s
right to hold the stated offices. The stipulation of conditions on restriction of rights of a
person wishing to hold such political offices was merely a stipulation of inadequate qualities
for holding office, similar to political offices under draft section 35(2) and (3). In addition, the
prohibition period was only an estimate, two years at a time, under draft section 35 paragraph
two, from the election day when the election right was not exercised. If such person exercised
voting right in the subsequent election, the restriction of right would be lifted. Therefore, it
was discernible that even though the effect of draft section 35(4) and (5) was comparable to
conditions relating to qualifications and disqualifications of a person assuming the offices of
political official, parliamentary political official and local administrator, the restriction of
right applied to an eligible voter who did not exercise voting right without giving notice of
inability to exercise voting right or giving notice of reason of inability to exercise voting right
but the reason stated was unreasonable, resulting in a restriction to hold such offices. Thus,
it could be deemed that the holding of offices under draft section 35(4) and (5) was a
constitutional right which could be restricted by law pursuant to section 95 paragraph three
of the Constitution. Hence, section 35(4) and (5) of the Organic Bill on Election of Members
of the House of Representatives B.E. .... were neither contrary to nor inconsistent with
section 95 paragraph three of the Constitution.

The second issue was whether or not section 92 paragraph one of the Organic Bill on
Election of Members of the House of Representatives B.E. .... was contrary to or inconsistent
with section 85 of the Constitution.

After deliberations, the Constitutional Court found as follows. Section 85 paragraph
one of the Constitution provided that the election of Members of the House of Representatives
in constituency elections should adopt a direct and secret voting procedure. However, there
was no provision on the direct and secret voting procedures. Only the essential principle was
provided that an eligible voter had the right to cast one vote each. Such voter could cast a
vote for a candidate or choose to not vote for any candidate. Direct voting was one of the key
elements which a citizen, as the holders of sovereign powers, could express a political decision
by oneself. Secret ballot was a voting procedure whereby each eligible voter marked a symbol
on a ballot paper in a booth and dropped the ballot card into a ballot box. The eligible voter
was prohibited from disclosing to the public his/her vote for a particular candidate at the time
of voting. Draft section 92 paragraph one therefore provided a voting procedure for a disabled
or handicapped person or senior person in the event of an inability to mark a symbol on the
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ballot card, whereby another person or the committee of polling station member could act on
such person’s behalf with such person’s consent and in accordance with the intent of the
disabled or handicapped person or senior person. In such a case, it would be deemed that
voting was done directly and secretly. Such procedure was aimed at facilitating and assisting
a disabled or handicapped person or senior person, by giving such person an opportunity to
exercise voting rights, being an important political right, on an equal basis with other
persons. A guarantee was provided for a disabled eligible voter to have an opportunity to
exercise rights on an equal basis as other persons, or to not be deprived of an opportunity to
exercise voting rights due to handicap or physical defect which hindered access to a polling
place and entry to exercise a vote independently. Upon examination of the measure under
draft section 92 paragraph one, which allowed another person or polling station committee
member to assist in the voting with the consent and in accordance with the intent of the
disabled or handicap person or senior person, the measure merely enabled a disabled or
handicap person or senior person who was unable to mark a symbol on a ballot card to have
the opportunity to exercise voting right on an equal basis with other persons generally. As long
as there was no disclosure of the vote of the disabled or handicapped person or senior person
to the public, it could be deemed that the voting was done directly and secretly. The state had
to prescribe measures under draft section 92 paragraph one clearly, and prescribe stringent
measures in the case of the other person or member of the polling station committee facilitating
or assisting the casting of vote inconsistently with the intent of the disabled or handicap
person or senior person, or causing the vote to not be done directly and secretly. Therefore,
section 92 paragraph one of the Organic Bill on Election of Members of the House of
Representatives B.E. .... was neither contrary to nor inconsistent with section 85 paragraph
one of the Constitution.

4. Ruling of the Constitutional Court

The Constitutional Court held that section 35(4) and (5) of the Organic Bill on
Election of Members of the House of Representatives B.E. .... were neither contrary to nor
inconsistent with section 95 paragraph three of the Constitution, and section 92 paragraph
one of the Organic Bill on Election of Members of the House of Representatives B.E. .... was
neither contrary to nor inconsistent with section 85 of the Constitution.
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Summary of Constitutional Court Ruling
No. 4/2561 (2018)
Dated 5% June B.E. 2561 (2018)"

Re: The Ombudsman submitted a matter to the Constitutional Court for a
ruling under section 231(1) of the Constitution on whether or not section
140 and section 141 and section 141 paragraph one (5) and paragraph
two of the Organic Law on Political Parties B.E. 2560 (2017), as amended
by Order of the National Council for Peace and Order No. 53/2560 Re:
Implementation of the Organic Law on Political Parties, were
inconsistent with section 25, section 26, section 27 and section 45 of
the Constitution.

1. Summary of background and facts

The Ombudsman, applicant, submitted a matter to the Constitutional Court for a ruling
under section 231(1) of the Constitution. The facts in the letter and supporting documents
could be summarised as follows.

Police Lieutenant General Viroj Pao-in, Acting Leader of Pheu Thai Party, and
Mr. Abhisit Vejjajiva, Leader of the Democrat Party, submitted written complaints to the
applicant which could be summarised as follows. Order of the National Council for Peace
and Order No. 53/2560 Re: Implementation of the Organic Law on Political Parties raised
constitutionality questions because it caused grievances or unfairness to the public or imposed
an unnecessary or disproportionate burden on the public, and constituted a violation of rights
under the Constitution. Furthermore, the issuance of such Order of the National Council
for Peace and Order was inconsistent with the spirit and process under the Constitution.
Both complainants claimed that the Order of the National Council for Peace and Order,
which came into force as of 22"d December B.E. 2560 (2017), had the effect of repealing and
amending several essential provisions of section 140 and section 141 of the Organic Law on
Political Parties B.E. 2560 (2017). In other words, there were changes to the membership of
existing members of political parties. As a consequence, a member of a political party
established under the Organic Law on Political Parties B.E. 2550 (2007) who had qualifications
and was free of disqualifications under section 24 and wished to continue as a member of
such political party had to submit a confirmation letter of membership to the leader of such
political party together with evidence of qualifications and absence of disqualification under

* Published in the Government Gazette Vol. 135, Part 45a, dated 29 June B.E. 2561 (2018).
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section 24. The member also had to pay political party dues within thirty days of 15 April
B.E. 2561 (2018). After the expiration of such time limit, a member who did not submit a
membership confirmation letter would no longer be a member of such political party. It was
further provided that a political party had to serve notice to the Political Parties Registrar
within thirty days of the expiration of such time limit. However, a political party that had
already been established could not publicise to communicate with members who wished to
confirm membership of the political party since article 4 of such Order of the National Council
for Peace and Order prohibited a political party under section 140 from convening a general
meeting, as well as the establishment of a political party branch and provincial political party
representative, a meeting of political party members or any actions of a political nature.
Moreover, the provision promoted only newly established political parties, which could recruit
members as from 15t March B.E. 2561 (2018). The prescribed measures for membership
applications to newly established political parties were also easier than confirmation of
memberships of existing political parties which required a written confirmation. There were
also changes to the establishment of political party branches and provincial political party
representatives, in particular, section 141 paragraph one (5) and paragraph two. As a result,
there was no provision which recognised the political party branches lawfully established
under the Organic Law on Political Parties B.E. 2550 (2007). It followed that political
parties registered under the previous law no longer had any political party branches. However,
such political parties had to establish political party branches and provincial political party
representatives, in the requisite number, under restrictive conditions and time limits. In
addition, the issuance of such Order of the National Council for Peace and Order was not in
accordance with the conditions for the exercise of powers under section 44 of the Constitution
of the Kingdom of Thailand (Interim) B.E. 2557 (2014), and was not undertaken in accordance
with the constitutional provisions. Hence, the said Order was unconstitutional. In this regard,
both complainants requested the applicant to submit the matter to the Constitutional Court
for a ruling.

The applicant was of the opinion that the Order of the National Council for Peace and
Order had the status of a provision of law pursuant to section 231(1) of the Constitution and
such provision of law failed to safeguard the rights and liberties of membership of a political
party recognised under section 25 in conjunction with section 45 of the Constitution. The
provision also disproportionately increased the burden or limited the right or liberty of
a person pursuant to section 26 of the Constitution and constituted an unfair discrimination
against a person due to a difference in personal status, social standing and political differences.
This was contrary to the principle of equality recognised and safeguarded under section 27 of
the Constitution. The applicant therefore submitted the matter together with an opinion to
the Constitutional Court for a ruling under section 231(1) of the Constitution that section 140
and section 141 of the Organic Law on Political Parties B.E. 2560 (2017), as amended by
Order of the National Council for Peace and Order No. 53/2560 Re: Implementation of the
Organic Law on Political Parties were inconsistent with section 25, section 26, section 27
and section 45 of the Constitution.
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2. The preliminary issue considered by the Constitutional Court

The preliminary issue considered by the Constitutional Court was whether or not the
Constitutional Court had the competence to accept the application for ruling under section
231(1) of the Constitution.

After deliberations, the Constitutional Court found as follows. The applicant was of
the opinion that the Order of the National Council for Peace and Order had the status of a
provision of law pursuant to section 231(1) of the Constitution and such provision of law
failed to safeguard the rights and liberties of membership of a political party recognised
under section 25 in conjunction with section 45 of the Constitution. It was also asserted
that the provision disproportionately increased the burden or limited the right or liberty of a
person pursuant to section 26 of the Constitution and constituted an unfair discrimination
against a person due to a difference in personal status, social standing and political differences.
This was contrary to the principle of equality recognised and safeguarded under section 27 of
the Constitution. The applicant therefore submitted the matter together with an opinion to
the Constitutional Court for a ruling under section 231(1) of the Constitution that section 140
and section 141 of the Organic Law on Political Parties B.E. 2560 (2017), as amended by
Order of the National Council for Peace and Order No. 53/2560 Re: Implementation of the
Organic Law on Political Parties were inconsistent with section 25, section 26, section 27 and
section 45 of the Constitution. Hence, the case was in accordance with section 231(1) of the
Constitution and section 50 of the Organic Act on Procedures of the Constitutional Court
B.E. 2561 (2018). The Constitutional Court had the competence to accept the application for
consideration and issued an order accordingly. The Chairman of the Election Commission,
Head of the National Council for Peace and Order, Police Lieutenant General Viroj Pao-in,
Acting Leader of Pheu Thai Party, and Mr. Abhisit Vejjajiva, Leader of the Democrat Party,
were directed to submit a written opinion and related information to the Constitutional Court.

3. The issues considered by the Constitutional Court
The Constitutional Court determined the following issues for consideration.

The first issue was whether or not section 140 of the Organic Law on Political Parties
B.E. 2560 (2017), as amended by Order of the National Council for Peace and Order No. 53/2560
Re: Implementation of the Organic Law on Political Parties was inconsistent with section 25,
section 26, section 27 and section 45 of the Constitution.

After deliberations, the Constitutional Court found as follows. Section 140 of the
Organic Law on Political Parties B.E. 2560 (2017), as amended by Order of the National
Council for Peace and Order No. 53/2560 Re: Implementation of the Organic Law on Political
Parties recognised the liberty of a person to choose and grant trust to a particular political
party by subscribing membership to a political party. This was a recognition of a person’s
liberty under section 45 of the Constitution. The prescription of rules and conditions for
political party membership, as well as prescribing a duty on political parties to maintain
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an accurate and complete membership registry that was not overlapping and was updated,
was therefore essential to the development of the political party institution as regards the
continuation of political party membership. This was an affirmation of the support of the
people for the operations of such political party. This provision of law was thus a key element
in political reform. A political party member was given the opportunity to review one’s firm
intent to remain as a member of such political party, independently and voluntarily. Section
140 was therefore not a restriction of right and liberty of a political party member and
political party. On the contrary, this measure was in accordance with the spirit of the Organic
Law on Political Parties B.E. 2560 (2017) and still conferred recognition and protection of
rights and liberty to unite in the establishment of a political party pursuant to section 25 and
section 45 of the Constitution. This measure did not disproportionately increase a burden or
limit a right or liberty of a person. Furthermore, the provision was applied generally pursuant
to section 26 of the Constitution and did not constitute an unfair discrimination against a
person under section 27 of the Constitution.

The second issue was whether or not section 141 paragraph one (5) and paragraph two
of the Organic Law on Political Parties B.E. 2560 (2017), as amended by Order of the
National Council for Peace and Order No. 53/2560 Re: Implementation of the Organic Law
on Political Parties were inconsistent with section 25, section 26, section 27 and section 45 of
the Constitution.

After deliberations, the Constitutional Court found as follows. Section 141 of the
Organic Act on Political Parties B.E. 2560 (2017), as amended by Order of the National
Council for Peace and Order No. 53/2560 Re: Implementation of the Organic Law on Political
Parties was a necessary process for political parties. Political party branches and provincial
representatives of political parties were mechanisms for enabling the political participation
of the public in all areas throughout the country via subscription to membership of a political
party. This body of people were distributed to the regions. This reflected the principle of the
people’s political party in accordance with the spirit of the law which gave political party
members an opportunity to widely participate and take independent actions free from
domination or direction of a person who was not a member of the political party. Such rules
and conditions could have some impact on a political party in the event of an inability to
complete the undertakings within the time limit. Nonetheless, the law was flexible and
allowed a political party that was unable to complete undertakings within the time limit by
authorising the Election Commission to adopt a resolution to extend such time limit pursuant
to section 141 paragraph two. Furthermore, a body has been established to review the exercise
of powers of the Election Commission with regard to its decision on any matter under this
section which had a political impact. A political party which disagreed with a decision could
submit an application to the Constitutional Court for a ruling under section 141 paragraph
three. This was a recognition of a political party’s right to access the court in the event of
an infringement of right or liberty recognised under section 25 paragraph three of the
Constitution and in accordance with the rule of law. Section 141 paragraph one (5) and
paragraph two were therefore not disproportionate restrictions of rights or liberties of the
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people, but were measures consistent with the spirits of section 45 of the Constitution. In
addition, there was a recognition and safeguard of rights and liberties to unite in the
establishment of a political party pursuant to section 25 of the Constitution. Section 45 did
not disproportionately increase a burden or restriction of right or liberty of a person, and was
a law generally applicable pursuant to section 26 of the Constitution. The provisions were
also not an unfair discrimination against a person under section 27 of the Constitution.

4. Ruling of the Constitutional Court

The Constitutional Court held that section 140 and section 141 paragraph one (5) and
paragraph two of the Organic Act on Political Parties B.E. 2560 (2017), as amended by Order
of the National Council for Peace and Order No. 53/2560 Re: Implementation of the Organic
Law on Political Parties, were neither contrary to nor inconsistent with section 25, section 26,
section 27 and section 45 of the Constitution and therefore did not raise a constitutionality
question.
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Summary of Constitutional Court Ruling
No. 5/2561 (2018)
Dated 31 October B.E. 2561 (2018)"

Re: The Election Commission requested for a Constitutional Court ruling
under section 170 paragraph three on whether or not the individual
ministerial office of Mr. Don Pramudwinai, Minister of Foreign Affairs,
terminated under section 170 paragraph one (5) in conjunction with
section 187 of the Constitution.

1. Summary of background and facts

The Election Commission, applicant, submitted an application to the Constitutional
Court for a ruling under section 170 paragraph three of the Constitution. The facts in the
application and supporting document could be summarised as follows.

The applicant received a written complaint from Mr. Ruangkrai Leekijwattana requesting
for an examination or inquiry into 9 ministers on allegations of actions constituting conflicts
of interests pursuant to Chapter 9 of the Constitution, thus being a disqualification of ministerial
offices under section 264 in conjunction with the relevant sections of the Constitution. It was
requested further that the applicant refer the matter to the Constitutional Court for a ruling
under section 170 paragraph three of the Constitution. The applicant ordered the appointment
of a fact-finding committee to investigate the matter. The fact-finding committee reported
the outcome of factual inquiry to the applicant, stating that after the commencement of the
Constitution, the respondent’s spouse held shares in Panawong Company Limited and
Panawong Realty Company Limited in an amount exceeding the five percent legal limit. The
respondent did not submit a letter to notify the Chairman of the National Anti-Corruption
Commission of an intent to receive benefits from the shareholding of the respondent’s spouse
in such companies. The action was therefore a violation of section 187 of the Constitution in
conjunction with section 5 of the Management of Partnerships and Shares of Ministers Act
B.E. 2543 (2000), being a cause for termination of the respondent’s individual ministerial
office pursuant to section 170 paragraph one (5) of the Constitution.

The applicant adopted a resolution by majority vote to refer the matter to the Constitutional
Court pursuant to section 170 paragraph three of the Constitution for a ruling to terminate
the individual ministerial office of the Minister of Foreign Affairs pursuant to section 120
paragraph one (5) of the Constitution. The Constitutional Court was of the following opinion.

* Published in the Government Gazette Vol. 135, Part 100a, dated 28t November B.E. 2561 (2018).
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The Constitution was promulgated on 6™ April B.E. 2560 (2017). The transitory provision
in section 264 paragraph one and paragraph two provided on the Council of Ministers
administering state affairs on the day prior to the promulgation of the Constitution, which
at the time the Council of Ministers consisted of the respondent serving as Minister of
Foreign Affairs. Such Council of Ministers was immediately subject to the application of
such constitutional provisions. In addition, the Secretariat of the Cabinet submitted a letter
dated 5™ April B.E. 2560 (2017) to the Deputy Prime Minister and all Ministers, providing
a summary of actions for compliance with the Constitution. Upon a finding of facts,
Mrs. Nareerat Pormudwinai, the respondent’s spouse, held shares in Panawong Company
Limited and Panawong Realty Company Limited, which exceeded five percent of the total
distributed shares in both companies. If the respondent wished to receive benefits from the
shareholding in both companies in the portion exceeding the legal limit, the respondent still
failed to submit a notification in writing to the Chairman of the National Anti-Corruption
Commission within thirty days of appointment to become a minister and transferred shares in
such company to a juristic person within ninety days of receiving notice from the Chairman
of the National Anti-Corruption Commission. The thirty-day period for giving notice to
the Chairman of the National Anti-Corruption Commission commenced from the date of
promulgation of the Constitution.

2. The preliminary issue considered by the Constitutional Court

The preliminary issue was whether or not the Constitutional Court had the competence
to accept the application for a ruling under section 170 paragraph three of the Constitution.

After deliberations, the Constitutional Court found as follows. Section 170 paragraph
three in conjunction with section 170 paragraph one (5) of the Constitution provided that
the Election Commission had the competence to refer a matter to the Constitutional Court
for a ruling on the termination of individual ministerial office upon the commission of
a prohibited act by the minister pursuant to section 187 of the Constitution. It was found on
the facts in the application that the applicant had adopted a resolution to refer the matter to
the Constitutional Court for a ruling on whether or not the respondent’s individual ministerial
office terminated pursuant to section 170 paragraph one (5) of the Constitution and the applicant
submitted an application to the Constitutional Court. This case was therefore in accordance
with section 170 paragraph three of the Constitution and section 7(9) of the Organic Act on
Procedures of the Constitutional Court B.E. 2561 (2018). Hence, the Constitutional Court could
accept the application for a ruling and the respondent submitted a reply to the allegations.

3. Summary of reply

The respondent submitted a reply to the allegations together with documents to the
Constitutional Court which could be summarised as follows.

The applicant’s proceedings in the submission of the matter to the Constitutional Court
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for ruling was inconsistent with section 170 paragraph three in conjunction with section 222
of the Constitution because the chairman of the meeting casted an additional vote as an
adjudicating vote. Such a resolution could not be considered as a majority resolution.
Furthermore, the respondent was appointed prior to the commencement of the Constitution
for a period longer than thirty days. Hence, the respondent should be exempt from qualifications
and disqualifications of ministerial office with regard to sharcholding. The applicant’s
interpretation of the period as commencing thirty days as from the promulgation of the
Constitution was therefore erred and inconsistent or contrary to section 187 of the Constitution.
Also, the respondent did not wish to continue receiving benefits from shareholding in the
company in excess of the legal limit under section 187 paragraph two of the Constitution and
had transferred the shares within thirty days of the Constitution’s promulgation to the
respondent’s child. The factual inquiry committee’s report that the transfer occurred on
9th October B.E. 2560 (2017) was therefore incorrect.

4. Examination of witnesses

The Constitutional Court considered the application, reply statement and supporting
documents and conducted examinations of 3 witnesses on 25th September B.E. 2561 (2018),
namely Mr. Manas Suksawad, chairman of the factual inquiry committee, Mr. Pattakarn
Bunnag, managing director of Panawong Realty Company Limited, and Mr. Triwat Tangsubut,
managing director of Panawong Company Limited.

5. The issue considered by the Constitutional Court

The first issue was whether or not and to what extent section 264 in conjunction with
section 187 of the Constitution applied to the respondent.

Section 264 paragraph two of the Constitution exempted the termination individual
ministerial office under section 170 paragraph one (5) only with respect to the non-holding of
an office or function in a government agency, state agency or state enterprise, or the office of
a member of a local assembly or local administrator pursuant to section 184 paragraph one
(1). The case under section 187 which provided that a Minister could not be a partner or
shareholder in a partnership or company or retain partnership or shareholding in a partnership
or company in the amount stipulated by law was not exempted. This was consistent with the
letter of the Cabinet Secretariat, dated 5™ April B.E. 2560 (2017), which notified the Prime
Minister and all Ministers of the precautions relating to compliance with the Constitution
with regard to conflicts of interests and partnership or shareholding in a partnership or
company. Upon the respondent taking office as Minister of Foreign Affairs on 23 August
B.E. 2558 (2015), the respondent became a Minister in the Council of Ministers administering
public affairs on the day prior to the promulgation of such Constitution, and should therefore
not be a partner or shareholder in a partnership or company, or not retain partnership or
shareholding in a partnership or company in the amount stipulated by law pursuant to
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section 187 of the Constitution. In the case of shareholding in excess of the amount
stipulated by law, if the Minister wished to continue receiving benefits from such shareholding,
notice had to be given to the President of the National Anti-Corruption Commission within
thirty days of appointment and the shares in such partnership or company to a juristic person
which managed assets for the benefit of others as provided by law. The Minister should not
by any means be involved in the management of shares or business of the partnership or
company. In the case where the Minister did not wish to continue receiving benefits from
such shares, such Minister could transfer the shares to retain an amount of shares which did
not exceed the legal limit within thirty days of appointment. The date of appointment under
such provision was the date of promulgation of the Constitution, being the date of taking
office, in accordance with Constitutional Court Ruling No. 20/2544. As the Constitution was
promulgated on 6™ April B.E. 2560 (2017), the day deemed to be the date of the respondent’s
appointment as Minister pursuant to section 264 in conjunction with section 187 of the
Constitution, i.e. 6" April B.E. 2560 (2017).

The second issue was whether or not the respondent’s spouse had lawfully transferred
shares to other persons.

It was found on the facts that the respondent’s spouse had executed a contract to
transfer shares in Panawong Company Limited, dated 27® April B.E. 2560, and executed
a contract to transfer shares in Panawong Realty Company Limited, dated 30 April
B.E. 2560 (2017). The ordinary meeting of shareholders of both companies approved
such transfer of shares on 27" April B.E. 2560 (2017) and 30™ April B.E. 2560 (2017)
respectively. The transfer of shares of the respondent’s spouse in each company was in
accordance with section 1129 of the Civil and Commercial Code and the transfer had been
executed within thirty days of 61 April B.E. 2560 (2017), being a lawful transfer of shares
to other persons. As a consequence, the respondent retained shares in each company not
exceeding five percent of the total number of distributable shares pursuant to section 4 of the
Management of Partnerships and Shares of Ministers Act B.E. 2543 (2000). Hence, the
respondent’s spouse had duly complied with section 187 of the Constitution.

6. Ruling of the Constitutional Court

The Constitutional Court held that the individual ministerial office of Mr. Don
Pormudwinai, Minister of Foreign Affairs, did not terminate under section 170 paragraph
one (5) in conjunction with section 187 of the Constitution.
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Summary of Constitutional Court Ruling
No. 6-7/2561 (2018)
Dated 28" November B.E. 2561 (2018)"

Re: Whether or not section 8 of the Narcotics Act (No. 6) B.E. 2560 (2017)
was contrary to or inconsistent with section 4, section 5, section 25,
section 26, section 27, section 29 and section 279 paragraph two of the
Constitution.

1. Summary of background and facts

Nakhon Sawan Provincial Court and Phetchabun Provincial Court referred the
objections of defendants in 2 criminal cases to the Constitutional Court for a ruling under
section 212 of Constitution. Both defendants objected that the Narcotics Act (No. 6) B.E. 2560
(2017), which amended section 15 paragraph three, section 17 paragraph two and section 26
paragraph two, had changed the absolute presumption into a presumption which allowed the
court to exercise a discretion after taking into account the circumstances or true intent of
the offender. Section 8 paragraph one of the Narcotics Act (No. 6) B.E. 2560 (2017),
however, provided that “section 15 paragraph three, section 17 paragraph two and section 26
paragraph two of the Narcotics Act B.E. 2522 (1979), as amended by this Act shall not apply
to cases already adjudged by the court of first instance on the day prior to the effective date of
this Act, and the provisions of law in force on the day prior to the effective date of this Act
shall apply to such cases until the cases become final.” Both defendants filed an objection for
a ruling on whether or not section 8 of the Narcotics Act (No. 6) B.E. 2560 (2017) was
contrary to or inconsistent with section 4 of the Constitution of the Kingdom of Thailand
(Interim) B.E. 2557 (2014) and section 4, section 5, section 25, section 26, section 27,
section 29 and section 279 paragraph two of the Constitution of the Kingdom of Thailand
B.E. 2560 (2017), as well as the International Covenant on Civil and Political Rights 1966.
Nakhon Sawan Provincial Court and Phetchabun Provincial Court ordered the referral of
both defendants’ objections to the Constitutional Court for a ruling under section 212 of the
Constitution.

* Published in the Government Gazette Vol. 135, Part 109a, dated 26™ December B.E. 2561 (2018).
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2. The preliminary issue considered by the Constitutional Court

The preliminary issue was whether or not the Constitutional Court could accept the
objections of both defendants for a ruling under section 212 of the Constitution.

The Constitutional Court found as follows. According to the written objections
of both defendants, the issues raised as an objection were whether or not section 8 of the
Narcotics Act (No. 6) B.E. 2560 (2017) was contrary to or inconsistent with section 4 of the
Constitution of the Kingdom of Thailand (Interim) B.E. 2557 (2014), section 4, section 5,
section 25, section 26, section 27, section 29 and section 279 paragraph two of the Constitution
of the Kingdom of Thailand B.E. 2560 (2017), and Article 4 paragraph 2, Article 5 paragraph
2, Article 17 paragraph 1, Article 16 and Article 26 of the International Covenant on Civil and
Political Rights 1966. Nakhon Sawan Provincial Court and Phetchabun Provincial Court
were going to apply section 8 of the Narcotics Act (No. 6) B.E. 2560 (2017) to rule on a
motion. The provision of law was therefore a provision of law which Nakhon Sawan
Provincial Court and Phetchabun Provincial Court were going to apply to cases and there
had not yet been a prior ruling of the Constitutional Court on the relevant provisions. This
case was in accordance with the rule under section 212 of the Constitution in conjunction
with section 50 of the Organic Act on Procedures of the Constitutional Court B.E. 2561
(2018). The Constitutional Court therefore ordered the acceptance of the matter for ruling
and directed the President of the National Legislative Assembly to submit documents or
evidence relating to the spirit of the Narcotics Act (No. 6) B.E. 2560 (2017) along with record
of proceedings of the National Legislative Assembly, record of proceedings of the Ad Hoc
Committee for Consideration of the Narcotics Bill (No. ..) B.E. ...., and minutes of the
Ad Hoc Committee for Consideration of the Narcotics Bill (No. ..) Bill B.E. .... to the
Constitutional Court.

3. The issues considered by the Constitutional Court

The issues considered by the Constitutional Court were whether or not and to what
extent section 8 of the Narcotics Act (No. 6) B.E. 2560 (2017) was contrary to or inconsistent
with section 4, section 5, section 25, section 26, section 27, section 29 and section 279
paragraph two of the Constitution.

The Narcotics Act B.E. 2522 (1979) was a law enacted with the intent of effectively
combatting and controlling narcotic drugs. It was provided that a person who had committed
an offence relating to category I, category II, category I'V and category V narcotic drugs, if in
possession of narcotic drugs in excess of the prescribed amount, would subject to an absolute
presumption that such person had acted for distribution without any opportunity to consider
the circumstances or take into account the true intent of the offender, and the suspect or
defendant did not have the right to present proof in the case. Thereafter, an amendment was
implemented pursuant to the Narcotics Act (No. 6) B.E. 2560 (2017) by amendingsection 15
paragraph three, section 17 paragraph two and section 26 paragraph two, prescribing a mere
presumption and offering the suspect or defendant an opportunity to adduce evidence to
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prove facts in court that one’s action was not an action for distribution. However, section 8
paragraph one of the Narcotics Act (No. 6) B.E. 2560 (2017) provided that section 15
aragraph three, section 17 paragraph two and section 26 paragraph two of the Narcotics Act
B.E. 2522 (1979), as amended, did not apply to a case adjudged by a court of first instance
prior to the effective date of this Act, and that the law in force prior to the effective date of this
Act would apply to such case until the case became final. In other words, upon a court of first
instance giving judgment prior to the effective date of this Act, even though the case was not
yet final, possibly pending consideration of the Court of Appeals or the Supreme Court, a
defendant could not adduce evidence to prove one’s intent relating to a narcotic drug that
there was no intent for distribution. This was inconsistent or contrary to a defendant’s right
to defend a trial under section 29 paragraph two of the Constitution, under which a defendant
had to be presumed innocent and prior to a final judgment convicting such person for an
offence, such person could not be treated as an offender. Section 8 paragraph one of the
Narcotics Act (No. 6) B.E. 2560 (2017) provided that provisions of law beneficial to a
defendant would not apply to a case pending consideration of the Court of Appeals or
Supreme Court, despite the fundamental principle of good and fair criminal justice
administration in Thailand dictated that a beneficial law should apply to a criminal case
defendant so long as there was no final judgment. Hence, the provisions of section 8 in this
regard was a provision of law contrary to or inconsistent with the rule of law pursuant to
section 3 paragraph two of the Constitution and a disproportionate restriction of rights and
liberties of a person under section 26 paragraph one. Moreover, this treatment of a person as
an offender even when the court had not yet given a final judgment was contrary to or
inconsistent with section 29 paragraph two of the Constitution.

As for a case that was final, section § paragraph one of the Narcotics Act (No. 6)
provided that section 15 paragraph three, section 17 paragraph two and section 26 paragraph
two of the Narcotics Act B.E. 2522 (1979), as amended by the Narcotics Act (No. 6)
B.E. 2560 (2017), did not apply to a case which the court had given a final judgment prior to
the effective date of the Narcotics Act (No. 6) B.E. 2560 (2017). This provision protected the
integrity of lawful proceedings and final judgments. It was not contrary to or inconsistent
with the fundamental principle of criminal justice administration or the presumption of
innocence of a suspect or defendant, being a universal principle as stated under section 29
paragraph two of the Constitution. Furthermore, the provision did not cause an unfair
discrimination against a person without reason or legitimacy pursuant to section 27
paragraph three of the Constitution. The measure was appropriate after having regard to
proportionality. The impact on rights and liberties of a person subject to a final conviction
under the narcotic drugs was detrimental only to the extent of necessity in order to preserve
public benefits and social order, i.e. the protection of national benefits and mutual peace
and order of the people. Thus, the provision was neither contrary to nor inconsistent with
section 3 paragraph two of the Constitution and did not prejudice human dignity pursuant to
section 26 of the Constitution.
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4. Ruling of the Constitutional Court

The Constitutional Court held that section 8 paragraph one of the Narcotics Act (No. 6)
B.E. 2560 (2017), only in relation to the non-application of section 15 paragraph three,
section 17 paragraph two and section 26 paragraph two of the Narcotic Drugs Act B.E. 2522
(1979), as amended by the Narcotics Act (No. 6) B.E. 2560 (2017), to a non-final case, was a
contrary to or inconsistent with section 26 and section 29 paragraph two of the Constitution,
and therefore unenforceable pursuant to section 5 of the Constitution.
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Summary of Constitutional Court Ruling
No. 8/2561 (2018)
Dated 26" December B.E. 2561 (2018)*

Re: Whether or not section 51 paragraph three of the Anti-Money Laundering
Act B.E. 2542 (1999) was contrary to or inconsistent with section 26 of
the Constitution.

...........................................................................................

1. Summary of background and facts

The Court of Appeals referred the objection of the second objector (Mr. Chinpong
Chatrupracheewin) to the Constitutional Court for a ruling under section 212 of the Constitution.
The facts in the written objection of the second objector and supporting documents could be
summarised as follows.

The state attorney, Office of the Attorney-General, applicant, filed a motion in the
Civil Court in case number For. 130/2558 stating that the Anti-Money Laundering Office
(AMLO) had inspected reports and information relating to transactions. The evidence collection
reached a finding that Mr. Padungsak Boonpinij and others showed circumstances of
involvement with human trafficking offences and there were reasons to believe that 23 items
of assets had been obtained, being assets related to the commission of human trafficking
offences, thus constituting a predicate offence under section 3(2) of the Anti-Money Laundering
Act B.E. 2542 (1999). It was therefore requested that the Civil Court order the confiscation
of'all 23 items of assets to vest in the state pursuant to section 51. As for the second objector,
the Civil Court found that the second objector was a member of a network having circumstances
of human trafficking and obtaining assets relating to the commission of human trafficking
offences. It was therefore ordered that the assets of the second objector also vested in the
state pursuant to section 51 paragraph one. The second objector appealed. Pending consideration
of'appeal in the Court of Appeals, the second objector submitted an objection for the Court of
Appeals to refer the matter to the Constitutional Court for a ruling under section 212 of the
Constitution that section 51 paragraph three of the Anti-Money Laundering Act B.E. 2542
(1999) was contrary to or inconsistent with section 26 of the Constitution. The stated reason
was that section 51 paragraph three provided that “for the purpose of this section, if a person
claiming to be the owner or transferee of assets under section 50 paragraph one is the person
who is or had, in the past, been associated with an offender of predicate offence or an offence
of money laundering offence, it shall be presumed that all such assets are the asset connected
with the commission of offence or transferred in bad faith, as the case may be.” It was

* Published in the Government Gazette Vol. 136, Part 9a, dated 23" January B.E. 2562 (2019).
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claimed that such provision of law restricted the right of the people and was contrary to or
inconsistent with the rule of law and disproportionately increased the burden of the people in
proving innocence. As a consequence, the second objector borne the burden of proving
innocence to the court, as opposed to the competent official proving wrongdoing in the
examination of transaction between the second objector and group of human trafficking
offenders. On the contrary, the competent official only had to collect assets without proving
wrongdoing, thus causing the Civil Court to believe that the second objector’s assets were
assets obtained from the commission of a human trafficking offence, and ordered the vesting
of the second objector’s deposit account in the state due to the presumption under such
provision of law.

The Court of Appeals found that the second objector’s objection was in accordance
with section 212 paragraph one of the Constitution and therefore referred such objection to
the Constitutional Court for a ruling under section 212 of the Constitution.

2. The preliminary issue considered by the Constitutional Court

The preliminary issue considered by the Constitutional Court was whether or not
the Constitutional Court could accept this objection for a ruling under section 212 of the
Constitution.

After deliberations, the Constitutional Court found that this was a case where the Court
of Appeals referred the objection of the second objector to the Constitutional Court for
aruling under section 212 of the Constitution on whether or not section 51 paragraph three of
the Anti-Money Laundering Act B.E. 2542 (1999) was contrary to or inconsistent with
section 26 of the Constitution. This provision of law was going to be applied to a case.
Even though the Constitutional Court had previously given a ruling in relation to such
provision of law in Constitutional Court Ruling No. 40-41/2546 that such provision of law
was neither contrary to nor inconsistent with section 29 of the Constitution of the Kingdom
of Thailand B.E. 2540 (1997), the provisions of section 26 of the Constitution contained a
different substance from section 29 of the Constitution of the Kingdom of Thailand B.E.
2540 (1997). That is, in the case where the Constitution did not provide a prerequisite, such
law should not be contrary to the rule of law, not disproportionately increase a burden or
restrict the rights or liberties of a person, and could not affect the human dignity of a person,
and should specify the reasons of necessity for restricting the right and liberty. This case was
therefore in accordance with the rules under section 212 paragraph one in conjunction with
section 41 paragraph three and section 50 of the Organic Act on Procedures of the
Constitutional Court B.E. 2561 (2018). The Constitutional Court therefore ordered the
acceptance of application for ruling. For the benefit of trial, the Constitutional Court also
ordered the Chairman of the Constitutional Drafting Committee and Secretary-General of
the Anti-Money Laundering Board (AMLB Secretary-General) to submit a written opinion
and relevant information, and directed the Office of the Judiciary to submit a copy of the
court of first instance judgment, appeal of the second objector and documents relevant to the
case to the Constitutional Court.
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3. The issue considered by the Constitutional Court

The issue considered by the Constitutional Court was whether or not section 51 paragraph
three of the Anti-Money Laundering Act B.E. 2542 (1999) was contrary to or inconsistent
with section 26 of the Constitution.

After deliberations, the Constitutional Court found as follows. Section 26 of the
Constitution was a provision in Chapter 3, Rights and Liberties of the Thai People. The
second provided prerequisites for enacting laws having the effect of restricting a right or
liberty of the people, which had to comply with the constitutional prerequisites. In the case
where the Constitution did not provide a prerequisite, such law should not be contrary to the
rule of law, not disproportionately increase the burden or restrict a right or liberty of the
people, and could not affect the human dignity of a person. The reasons of necessity for
restriction of right and liberty should also be specified. In addition, the law should apply
generally and not be directed to any particular case or person. According to such provision,
there was a recognition and safeguard of rights and liberties of a person, such that when
enacting a law to restrict the rights and liberties of a person, the legislature or organ exercising
state powers had to take into account a fundamental principle, namely the principle of
proportionality, which was an important principle serving the purpose of controlling,
inspecting or restricting the exercise of state power to prevent the unfettered enactment of
laws enforced upon the people. The enactment of a law to restrict the right or liberty of the
people under such principle had to be appropriate, necessary and proportionate or balanced
with the public or mutual benefit when measured against the right or liberty of the people that
would be lost as a consequence of such law.

The Anti-Money Laundering Act B.E. 2542 (1999) was intended to break the chain of
crime and remove a key incentive in crimes of high return. Measures had been provided for
effective proceedings against money laundering, consistent with Thailand’s obligation to the
global community to provide a separate civil measure from criminal proceedings. Criminal
measures would be used against persons and civil measures would apply to proceedings
against assets. As regards criminal sanctions, this Act provided for offences which were
punishable by imprisonment, fines or both. Civil measures involved proceedings against
assets by way of seizures or freezing and vesting of assets to the state. This was a separate
proceedings from criminal proceedings against a person. This special measure was specifically
provided by the state to enable civil proceedings against assets involved in the commission of
predicate offences under section 3. The rationale behind his measure was the protection of
social benefit and public benefit, prevention of transnational crime and tracing and retrieving
assets obtained from the commission of an offence. The principles had been recognised by
the Constitutional Court in Constitutional Court Ruling No. 40-41/2546.

Upon examination of the Anti-Money Laundering Act B.E. 2542 (1999) with respect
to proceedings against assets relating to the commission of an offence, being civil measures
under Chapter 6, section 48 to section 59, the Constitutional Court found as follows. Such
provision of law provided measures which constituted continual proceedings against an asset
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relating to or obtained from the commission of a predicate offence under section 3. The
offence were complicated and difficult to obtain evidence for proceedings against the
behind-the-scene controller who obtained direct benefits from such commission of offence.
The commission of crime generating assets from the commission of predicate offence in the
law on anti-money laundering usually relied on a person who was involved in or used to have
arelationship with the committer of a predicate offence or money laundering offence in order
to conceal the unlawful acquisition of assets. The preliminary determination of assets or
amount of assets relating to the commission of an offence was difficult in practice due to such
facts being in the knowledge of the owner of the assets, transferee of assets or beneficiary of
assets. The imposition of burden of proof on the state attorney, as applicant, in the Civil
Court under the principle that “the burden of proof lies in the person asserting the claim”
pursuant to section 84/1 of the Civil Procedure Code would make it very difficult to vest
assets relating to the commission of a predicate offence under the law on money laundering
in the state. In the consequence, the objectives and spirits of the law would not be realised.
It was therefore expedient and necessary to provided that a person involved in or used to have
a relationship with the committer of a predicate offence or prior money laundering offence
should bear the burden pursuant to the principle that facts within the exclusive knowledge of
a party should be such party’s burden of proving such facts. In any event, when motioning
the Civil Court to order the vesting of assets to the state, a state attorney had to submit a
motion with evidence to reasonably believe that an asset constituted an asset relating to the
commission of an offence. This showed that evidence was required to provide preliminary
proof of such facts pursuant to section 49. The Civil Court could order such assets relating to
the commission of offence to vest in the state after conducting an inquiry proceedings on the
motion of the state attorney. The state attorney had the burden of proving in the Civil Court
that (1) a predicate offence had been committed; (2) the asset requested for vesting in the
state was an asset relating to the commission of an offence; and (3) the person claiming to be
the owner or transferee or beneficiary of such asset was a person involved in or used have a
relationship with the committer of a prior predicate offence or money laundering offence
under section 51 paragraph three or section 52 paragraph two, as the case may be. Upon such
proof, the person claiming to be the owner or transferee or beneficiary of the asset under
section 50 had the right to prove or had the burden of proving in the Civil Court that he/she
was the true owner and such asset was not an asset connected with the commission of offence,
or he/she was the honest transferee for consideration, or obtained the asset honestly and
appropriately in line with good morals or charity, as the case may be. Proof also had to be
presented to rebut the presumption under section 51 paragraph three to show the Civil Court
that he/she was not involved in or never had a relationship with the committer of a prior
predicate offence or money laundering offence. If the person claiming to be the owner or
transferee or beneficiary of asset was unable to rebut such assumption, the Civil Court would
order the vesting of such assets in the state pursuant to section 51 paragraph one. It was
discernible that the presumption under section 51 paragraph three was a civil presumption
connected to or had satisfied the proving process under section 50. Although the state attorney
could prove facts which were prerequisites for relying on the presumption as stated under
section 51 paragraph three, the Civil Court did not absolutely relied on the facts under the
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presumption. The law gave an opportunity for a person claiming to be an owner or transferee
or beneficiary of the asset to have the right to present evidence to object or rebut the legal
presumption. Thus, section 51 paragraph three was merely a shifting of burden of proof
which was relevant or reasonably related between fundamental facts pursuant to the
prerequisite of presumption as provided under section 51 paragraph three and facts that had
to be proven under section 50 prior to a Civil Court order to vest such assets relating to the
commission of offence in the state pursuant to section 51 paragraph one. Moreover, this Act
provided safeguard measures for a person who was an owner of such asset obtained honestly
and for consideration, to be able to prove that the asset had been obtained rightfully in the
Civil Court pursuant to section 50. Also, there were remedial measures whereby the Civil
Court could order the protection of right of a beneficiary pursuant to section 52 paragraph
one, or return of asset prior to a Civil Court order or subsequent to a Civil Court order of
confiscation, as the case may be, pursuant to section 53. These provisions protected the
property rights of a person who had lawfully obtained assets, and allowed the owner of asset
or beneficiary to prove innocence with regard to the source of asset. This showed that the
provisions of law were fair in the maintenance of balance between the combat of certain
serious crimes to protect public interests and the protection of personal assets from the
exercise of measures relating to the vesting of assets in the state. The provisions of section 51
paragraph three was therefore not contrary to the rule of law since any order relating to an
asset had to be given by a judicial organ (Civil Court), which was an organ exercising judicial
powers. There were checks and balances between the performance of duties of a competent
official in proceedings against assets relating to an offence and parties having the full right to
defend an action. Even though there was some restriction of right in property, the restriction
of'a person’s right in property was proportionate and reasonable and balanced between public
benefits or mutual benefits and the rights of a person whose right had been restricted. The
reason of necessity had been specified. The measure did not impose a disproportionate
burden or restriction of right of a person and there was no provision which showed that
proceedings against an asset relating to the commission of an offence to vest assets in the
state affected human dignity. Furthermore, such provision applied generally and was not
directed to a particular case or person. The provision was therefore neither contrary to nor
inconsistent with section 26 of the Constitution.

4. Ruling of the Constitutional Court

The Constitutional Court held that section 51 paragraph three of the Anti-Money
Laundering Act B.E. 2542 (1999) was neither contrary to nor inconsistent with section 26 of
the Constitution.
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THE CONSTITUTIONAL COURT OF THE KINGDOM OF THAILAND
The Government Complex Commemorating
His Majesty the King’s 80th Birthday Anniversary
120 Chaengwattana Road, Thung Song Hong Sub-District
Lak Si District, Bangkok 10210 THAILAND
Tel. 66 2141 7777 www.constitutionalcourt.or.th
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