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Forword

Konrad Adenauer Stiftung (KAS) has been cooperatively working with
the Constitutional Court of the Kingdom of Thailand through the Of-
fice of the Constitution Court (OCC) as academic partner since the
Court’s establishment.

The cooperation between the two organizations comprises many
activities, aiming at upholding the rule of law, the promotion for
people’s rights and liberties, and constitutional justice to the
international community. In this respect, the publication of the
collective volume articles of the president and justices of the
Constitutional Court of the Kingdom of Thailand in international
conferences is one of the most outstanding examples of the said
cooperation, aiming at providing a valuable source of reference for
the Thai academic community and for those who are interested in
constitutional issues and constitutionality of laws.

Allow me to cordially thank to the hard work of the Constitutional
Court of Thailand, H.E. President Nurak Marpraneet, Secretary-
General Dr. Chaowana Traimas, and their OCC staff members for the
success of the publication of the collective volume articles of the
president and justices of the Constitutional Court of the Kingdom of
Thailand in international conferences. On behalf of KAS, | wish this
publication will be the learning source for both Thai and foreign
lawyers, academics, and interested people.

Grorg Gafron

Representative, Konrad Adenauer Stiftung - Thailand



Forword

The Constitutional Court of the Kingdom of Thailand and Konrad
Adenauer Stiftung (KAS) has been cooperatively working through the
Office of the Constitution Court (OCC) as academic partner since the
Court’s establishment.

In the year 2019, the Office of the Constitutional Court of Thailand
and the Konrad Adenauer Stiftung has the project of the publication
of the collective volume articles of the president and justices of the
Constitutional Court of the Kingdom of Thailand in the international
conferences. This publication aims at gathering and publicizing aca-
demic articles as well as legal opinions relating to constitutional laws
and other relevant constitutional matters from various papers that
presented to the international conferences by the president and
justices of the Constitutional Court of the Kingdom of Thailand. In
this respect, | wish this publication will be the learning source for
both Thai and foreign lawyers, academics, and interested people.

Taking this opportunity, the Office of the Constitutional Court may
express sincere gratitude to Konrad Adenauer Stiftung and Mr.Georg
Gafron, Head of Konrad Adenauer Stiftung, Thailand Office, for their
proactive collaboration and vital support extend to us.

Dr. Chaowana Traimas
Secretary-General
Office of the Constitutional Court
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and Justices of the Constitutional Court of the Kingdom
of Thailand in International Conferences

Constitutional Complaints ... ®emen

By Mr. Nurak Marpraneet
President of the Constitutional Court

The Role of the Constitutional Court of Thailand
in Strengthening the Independence of the Judicial Power :
Doctrinal Approaches and Contemporary Challenges........... ®co

By Mr. Nurak Marpraneet
President of the Constitutional Court

The role of the Constitutional Court in the protection
and promotion of human rights ..o oce

By Mr. Nurak Marpraneet
President of the Constitutional Court

The Constitutional Court and Its Duty in Reviewing
the Draft Constitutional Amendment ..., ®mm

By Professor Jaran Pukditanakul
Justice of the Constitutional Court
and Mr. Sirawat Lipipant
Constitutional Court Academic Officer
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By Mr. Udomsak Nitimontree
Justice of the Constitutional Court

The Rule of Law for the Constitutional Court

of the Kingdom of Thailand ..o

By Dr. Punya Udchachon
Justice of the Constitutional Court

The Justice Administration Development of the

Constitutional Court of the Kingdom of Thailand..........

By Punya Udchachon
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By Mr. Chalermpon Ake-uru
Former Justice of the Constitutional Court
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Speech

Mr. Nurak Marpraneet,
President of the Constitutional Court of the Kingdom of Thailand

Presented at the Board of Members Meeting

and the International Symposium
The Association of Asian Constitutional Courts

and Equivalent Institutions

on “Constitutional Complaints”

at Jakarta, Republic of Indonesia

between 14" - 17" August 2015

President of Constitutional Courts and Heads of Equivalent
Institutions of the Asian Region,

Honorable Delegates,

Ladies and Gentlemen

On behalf of the Constitutional Court of Thailand, | would
like to express my sincere gratitude to the Constitutional Court
of Indonesia for extending to myself and Justices of the
Constitutional Court of Thailand invitations to attend the Board
of Members Meeting of the Association of Asian Constitutional
Courts and Equivalent Institutions (AACC) and this international
symposium, which also marks the 12t Anniversary of the
Constitutional Court of the Republic of Indonesia. | am deeply
appreciative of the generosity bestowed upon us, and in particular,
an opportunity to attend the National Ceremony in commemorating
the Independence Day of the Republic of Indonesia on August
171 2015, at the Presidential Palace in Jakarta.



ona TNV NININIYVOIRILaINTIMIATEs Ty lunITUsyyuseneUsuna

President of Constitutional Courts and Heads of Equivalent
Institutions of the Asian Region,
Honorable Delegates,

Ladies and Gentlemen

| would like to begin with a discussion on the topic of this
meeting, that is, the constitutional complaint as an essential
instrument for protection of the fundamental rights of the people.
| intend to do so by referring to the Constitution of the Kingdom
of Thailand 2007, a document of great significance and relevance
to the protection of rights and liberties by direct action of the
people, also known as, the rights of filing the constitutional
complaints through the Constitutional Court. Even if the 2007
Constitution had been repealed, section 45 of the interim
Constitution 2014 provided for and establishment of the
jurisdiction of the Constitution Court to review provisions of laws
from being contrary to or inconsistent with the Constitution. In
addition to the constitutionality review of laws, the Constitutional
Court remains the last resource for protecting the fundamental
rights of the people. Today presentation is comprised of three
main sections namely a brief introduction and conceptual
frameworks of constitutional complaints, requirements and
conditions in exercising individual right to file an application with
the Thai Constitutional Court and lastly a conclusion.

For the first section of my presentation, | wish to address
the brief introduction and conceptual frameworks on the issue
of constitutional complaints in the Thai legal system. The 2007
Constitution was the first Constitution allowing the ordinary
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people to file a direct application for a Constitutional Court’s
ruling on the grounds that their fundamental rights and liberties
recognized by the Constitution have been violated, known as,
“the constitutional complaints.” These constitutional complaints
are one of the essential legal instruments to help protecting and
safeguarding rights and liberties of individuals. Such constitutional
complaints arise from the two principles, as follows:

The first principle is a direct applicability of all exercisers
of state powers for protection of rights and liberties. This primary
principle enables the people to assert the right to file an action
directly in the Constitutional Court. In other words, prior to
invoking an argument on any act of state agencies which
constitutes an infringement of constitutionally guaranteed rights
and liberties of the people, the provisions of Constitution shall
stipulate that such state agencies must be bound by fundamental
rights and liberties of the people.

The second principle is the right to seek judicial relief for

violation of individual rights and liberties. The judicial relief
proceeding is vital and requires adherence to the democratic
sovereignty and the rule of law. This means that any ordinary
people whose rights or liberties recognized by the Constitution
are violated have the right to file a constitutional complaint to
the Court. This is because an exercise of state agencies or state
officials’ powers raises constitutionality issue as it is contrary to
or inconsistent with the Constitution.

It is thus said that the constitutional complaints as a specific
legal mechanism for protection of fundamental rights and liberties
had been enshrined in the 2007 Constitution by way of the two
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following reasons:

The first reason was that the 2007 Constitution provided
protection and binding effect on all exercises of state powers.
This was found in section 27 which stated that “rights and liberties
recognized under this Constitution, expressly or impliedly or by
ruling of the Constitutional Court are protected and directly
binding on the National Assembly, the Council of Ministers, the
Courts, including constitutional organs and state agencies in the
enactment of laws, enforcement of laws and interpretation of
laws.”

The second reason was that an individual’s right of the
constitutional complaint was considered as a key mechanism for
safeguarding rights and liberties as an additional channel, which
was more effective than an establishment of oreanizations or
other state agencies. Moreover, as a judicial review body, the
Constitutional Court has been entrusted with functions of
adjudicating constitutional cases, which must be carried out with
due regard to justice and for the sake of public interests.

For the aforementioned reasons, the constitutional
complaints were introduced in respect of provisions of the law
which infringed constitutionally protected rights. This was
deemed as a grant of a direct right to file an action in the
Constitutional Court, in particular, it also reflected a concrete
Constitutional Court’s role in the constitutionality review of laws
so as to prevent contrariness or inconsistencies with the

Constitution.

Next, | would like to discuss further on requirements and
conditions in exercising constitutional complaint petitions to the
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Constitutional Court. In practice, limitations for handling of
constitutional complaints must be applied in order to minimize
overburdening cases submitted to the Constitutional Court. With
respect to an increase in access of the people to the Constitutional
Court, section 212 of the 2007 Constitution stated three specific
admissibility requirements, as follows:

The first requirement was that an applicant must be the

person whose rights and liberties recognized under the
Constitution had been violated. The word “person” included
both natural and juristic persons. The applicant could address
a case to the Constitutional Court only for the protection of his/
her own fundamental rights, which thereby excluded the
possibility that the complaint could be applied for the protection
of others. Additionally, the applicant must be of the opinion
that a provision of law was contrary to or inconsistent with the
Constitution and that there had not yet been a ruling of the
Constitutional Court in relation to such a provision.

The second requirement was that an application must
be filed in the Constitutional Court for a ruling that “a particular
provision of law” was contrary to or inconsistent with the
Constitution. This also included that such a provision of law was
particularly related to an infringement of the rights and liberties
as prescribed by the Constitution. In essence, the Constitutional
Court has set a precedent that a provision of law must be enacted
by the legislature.

And thirdly, this must be a case where all other remedies
had been exhausted. Adhering to the principle of subsidiary, the
constitutional complaint was only admissible if all legal remedies
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for protection of the rights and liberties before the regular courts
(the Courts of Justice, the Administrative Courts and the Military
Courts), the Ombudsman or the National Human Rights
Commission had fully been exhausted. It was only where
individual was not able to exercise rights through any of those
channels that a right to file an application with the Constitutional
Court arose.

From the foregoing presentation, | may summarize that the
2007 Constitution imposed certain restrictions in exercising the
individual’s right of the constitutional complaint, that is, the
provision of laws only referred to the laws that have been enacted
by the legislature rather than extending to executive or judiciary
acts. Nonetheless, this constitutional complaint reflected an
important task of the Constitutional Court in ensuring the actual
realization of fundamental rights of the people, and not just by
recognition of the black letters of the constitutional provisions.
Likewise, various democratic countries place greater emphasis
on development of the constitutional rights by means of
constitutional complaints mechanism. It could be said that the
Constitutional Courts’ roles in fundamental rights protection are
therefore essential to the strengthening of democracy under the
rule of law. The Constitutional Court of Thailand fully appreciates
the significance of and remains committed to this cause, which
in turn would enable the Constitutional Court to perform its
duties as the guardian of the Constitution and the protector of
people’s fundamental rights.

At the final phrase of proposing the Draft Constitution, the
Constitutional Drafting Committee has prepared this new Draft
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Constitution with the great substance lying in promoting and
protecting rights and liberties of the people, providing for an
exercise of individual’s right of the constitutional complaints to
the Constitutional Court. This can assure an essence of the
Constitutional Court’s role in relation to the protection of rights
and liberties of the people as being recognized by the previous
Constitution.

Lastly, | would like to once again thank you all for your
attention. Thank you.

ok ok ok
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Speech

Mr. Nurak Marpraneet,
President of the Constitutional Court of the Kingdom of Thailand
Presented at the Annual Yerevan 20" International

Conference titled “The Role of the Constitutional Court of
Thailand in Strengthening the Independence of the Judicial
Power : Doctrinal Approaches and Contemporary Challenges”

at Yerevan, the Republic of Armenia
between 8™ - 10t October, 2015

President of Constitutional Court of the Republic of Armenia,
Honorable Delegates,
Ladies and Gentlemen

On behalf of the Constitutional Court of Thailand, | would
like to express my sincere gratitude thank to the Constitutional
Court of the Republic of Armenia for inviting our delegation to
take part in the Annual Yerevan 20" International Conference titled
“The Role of the Constitutional Courts in Strengthening the
Independence of the Judicial Power : Doctrinal Approaches and
Contemporary Challenges” between 8™ - 10" October, 2015
at Yerevan, Republic of Armenia.

We are thus provided with the good opportunity to visit
the vibrant capital city of Yerevan and the beautiful country,
the Republic of Armenia.
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Ladies and Gentlemen

| would like to begin with a discussion on the topic of
this conference, that is “The Role of the Constitutional Court
of Thailand in Strengthening the independent of the Judicial
Power : Doctrinal Approaches and Contemporary Challenges”.

There are various guarantees of independence of the
Constitutional Court are specified in the Constitution and
related laws. These guarantees will now be examined.

Firstly, the independence of the Constitutional Court
as an institution

In constitutional democracy, the constitutional court is
regarded as supreme. This principle of the supremacy of the
constitution is reflected in the Constitution that the Constitution
is supreme law of the State. The provisions of any law, rule
and regulation, which are contrary to or inconsistent with the
Constitution will be unenforceable.

The Thai Constitutional Court performs the important
function of safeguarding this supremacy of the Constitution. It
also serves as a judicial body which recognizes and protects
the rights and liberties of the people and translate the
protection of rights and liberties into reality by the exercise of
adjudicative power.

The Thai Constitutional Court has the autonomy to
organize itself with regard to case management as well as the
general administration of the Court. The Court has an
independent secretariat, with the Secretary-General of the Office
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of the Constitutional Court as the superior official directly
responsible to the President of the Constitutional Court. A
person to be appointed as the Secretary-General of the Office
of the Constitutional Court must be nominated by the President
of the Constitutional Court with the approval of Justices of
the Constitutional Court collectively. The Office of the
Constitutional Court has independence in personnel
administration, budget and other activities as provided by law.

The Constitution stipulates that the decision of the Thai
Constitutional Court will be deemed final and binding on the
National Assembly, the Council of Ministers, the Courts and
other State organs. It is final in the sense that the parties may
not file an appeal to any court or body. It is binding in the
sense that the decisions of the Constitutional Court will be
binding not only to the parties but also to third parties. Thus,
once the Constitutional Court passes a ruling, that ruling will
be directly binding on the National Assembly, the Council of
Ministers, the Courts as well as constitutional organs and state
agencies in the enactment, application and interpretation of
laws.

Secondly, the constitutional independence of
individual judges

In the case of the Constitutional Court of Thailand, a
certain number of guarantees that support the independence
of individual judges are provided in the Constitution.

Since the Constitutional Court is a special judicial organ,
the selection for the nine Justices of the Constitutional Court
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is different from judges of other courts. Justices of the
Constitutional Court are from three sources:

(a) Justices of the Supreme Court of Justice, three of
whom are elected at the General Assembly of the Supreme
Court of Justice by secret ballot.

(b) Justices of the Supreme Administrative Court, two of
whom are elected at a General Assembly of the Supreme
Administrative Court by secret ballot.

(c) Qualified persons, two qualified persons in the field
of law who genuinely possess knowledge and expertise in law
and two qualified persons in the fields of political science,
public administration or other social sciences who genuinely
possess knowledge and expertise in the administration of State
affairs.

The Justices of the Constitutional Court have high
professional qualifications. Five among the nine Justices are
from the highest courts of the Judiciary, namely the Supreme
Court of Justice and the Supreme Administrative Court. The
other four, those who have been elected as qualified persons
in the field of law or the fields of political science, public
administration or other social science, also have high
qualifications in that they must have been a Minister, a judge
of the Supreme Military Court, an Election Commissioner, a
State Audit Commissioner or a National Human Rights
Commissioner, or having served in a position of not lower than
Deputy Attorney-General, Director-General or a person holding
an administrative position in a government agency having
administrative powers equivalent to a Director-General, or
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holding a position of not lower than Professor or having been
a lawyer practicing profession regularly and continuously for
not less than thirty years up to the date of nomination.

The minimum age for qualified persons in the field of
law and the field of political sciences, public administration
or other social sciences to be elected to become Justices of
the Constitutional Court is 45 years.

The term of office for the President and Justices of the
Constitutional Court is 9 years. They will hold office for only
one term.

The fixed term of office and non-renewability certainly
serve as a guarantee for individual independence of the
President and Justices of the Constitutional Court.

Thirdly, operating procedures of the Constitutional
Court

Thailand’s system provided for both a prior and a
posteriori constitutional reviews.

In its a priori review, the Constitutional Court will look
into the substance of the bill as well as the enactment process.
But if the Constitutional Court rules that such bill contains
provisions which are contrary to or inconsistent with the
Constitution, or has not been enacted in accordance with the
provisions of this Constitution, and such provisions constitute
an essential substance, the entire bill will lapse. Such being a
case, the enactment process for that bill will have to be
restarted.
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A posterior review, on the other hand, is a review of
promulgated law in a concrete case. Contentious constitutional
issues are usually referred to the Constitutional Court by the
Courts of Justice, the Administrative Courts or the Military
Courts. But the system in the Constitution also allows the
Ombudsmen and the National Human Rights Commission to
file applications to the Constitutional Court. Moreover, a person
whose rights and liberties recognized by the Constitution has
been violated by a provision of law has the right to file an
application with the Constitutional Court for a ruling. However,
in a case of complaint such as this all legal remedies must
have been exhausted.

The Constitution provides that the quorum of Justices
of the Constitutional Court for hearing and rendering a decision
will consist of not less than five Justices. The decision of the
Constitutional Court will be made by a majority of votes, unless
otherwise provided in the Constitution. Every Justice of the
Constitutional Court who constitutes a quorum will give an
opinion on his own part and make an oral statement to the
meeting before passing a resolution. The decisions of the
Constitutional Court and the opinions of all Justices will be
published in the Government Gazette.

From this provision, it can be seen that the Justices of
the Constitutional Court of Thailand are free to have separate
opinions or dissenting opinions. Transparency is served since
the Court’s decisions as well as each Justice’s opinion will
appear in the Government Gazette. The process will surely
enhance the independence of individual Justices.
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Finally, the independence of the Constitutional Courts
are the most important in the modern world. They should be
related to the judicial authority of the constitutional review
concept. At least, the Constitutional Court authority should
resolve 3 major issues.

1. To protect the Supremacy of the Constitution and the
constitutionality of regulating acts.

2. To resolve the dispute of the body of authority in respect
of jurisdictional disputes.

3. To stand up the rule of law, the liberal democracy and

the constitutional human rights with the freedom and the equal
before the law.

Therefore, the Constitutional Courts are the specialized
bodies of judicial authority for the constitutional review and they
are accepted in modern nation-state.

Thank you for your attention.

sk sk sk
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The role of the Constitutional Court in the
protection and promotion of human rights.

By Mr. Nurak /\/Iarpraneet*

After the United Nations approved and adopted the
Universal Declaration on 10" December 1948 (B.E. 2491). Thailand
has been a party to many international Covenant, conventions
and international agreements to protect human rights, such as
the Convention on the Elimination of All Forms of Discrimination
against Women (participated in 1995 (B.E. 2526)), the Convention
on the Rights of the Child (participated in 1992 (B.E. 2535)) the
International Covenant on Civil and Political Rights (participated
in 1996 (B.E. 2539)) the International Covenant on Economic,
Social and Cultural Rights (participated in 1999 (2542)), the
International Convention on the Elimination of All forms of Racial
Discrimination (participated in 2003 (B.E. 2546)), the Convention
against Torture and Other Cruel, Inhuman or Degrading Treatment
or Punishment (participated in 2007 (B.E. 2550)), the Convention
on the Rights of Persons with Disabilities (participated in 2008
(B.E.2551). In 2012 (B.E. 2555), the ASEAN leaders signed the

“ Mr. Nurak Marpraneet, President of the Constitutional Court of the
Kingdom of Thailand.

- Special Edition of Collective Volume Articles for the Discussion in the
3™ Congress of the AACC, Nusa Dua, Bali, Indonesia, 8 - 13 August, 2016.
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Declaration of ASEAN on human rights, therefore, the Constitution
of Thailand was developed clear and concrete in terms of
protecting the rights and liberties of individuals based on rights
at international level, for example, the rights to political
participation, the protection of democratic regime, the rights in
person, property rights, and liberties of expression. In addition,
the chapter of Directive Principles of Fundamental State Policies
in the Constitution of the Kingdom of Thailand 2007 (B.E. 2550)
provides that State shall respect the treaties on human rights
which Thailand is a party, including the commitment which
Thailand has done with other countries and international
organizations. Moreover, the National Human Rights Commission
is entitled to file a complaint to the Constitutional Court if the
Commission found that the provisions of law are against the
Constitution or human rights. The Constitution of the Kingdom
of Thailand (Interim) 2014 (B.E. 2557), which is the current version,
is always identified that the people of Thailand must be protected
in accordance with international obligations to which Thailand
is a party.

In Thailand, the rights of human were protected by the
organ in various forms, before the creation of the Constitutional
Court of Thailand in 1997 (B.E. 2540) with the main function to
promote and protect human rights, the rights and liberties of
Thai citizens, and to protect the Thai political system which is a
democratic government with the king as Head of State. Finally,
the protection of human rights has currently become the main
functions of the Constitutional Court. And the key development
of the role and work of the Constitutional Court in the protection
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and promotion of human rights will be explained below.

Part 1

The evolution and development of the Constitutional Court.

Since the first edition of the Constitution of the Kingdom
of Thailand 1932 (B.E.2475) was recognized as the principle of
the supremacy of the Constitution. It stated that the provision
of law that was inconsistent with or contrary to Constitutional
provisions was null. However, there was no provision for the
organization which could interpret whether the provisions of law
was contrary to or inconsistent with the Constitution or not. It
stated that only the House of Representatives could interpret
the Constitutional provision.

After the end of the Second World War, the “War Crimes
Act 1945” (B.E. 2488) was applied to prosecute the person
conducting Thailand to join the Second World War. At this point,
the Supreme Court ruled if the Constitution has not determined
which organ could take the decisions on the constitutionality of
law, the Court of Justice was competent to consider whether
the law was inconsistent with the Constitution or not. Moreover,
the judgment in this case, the Supreme Court has recognized the
right of persons that would be protected against the law which
applied retroactively for criminal penalties. Nevertheless, the
House of Representatives did not agree with the judgment of the
Supreme Court, in which the Court of Justice has jurisdiction to
rule on the constitutionality of law in place of the role of the
House of Representatives. Accordingly, the House of
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Representatives appointed a commission to study the issue. The
decision of the Commission was that the power to interpret the
Constitution, including the power to determine whether the law
was inconsistent with the Constitution or not, should be the role
of the House of Representatives. The Constitution of the Kingdom
of Thailand 1946 (B.E. 2489) was amended for an organ that has
been able to review the constitutionality of law. This organ was
called “the Constitutional Tribunal”. Member of the Constitutional
Tribunal are a highly qualified eroup of people, who was
appointed by the National Assembly. The Constitutional Tribunal
is composed of a president judge and fourteen other judges. In
addition, the member of the Constitutional Tribunal would be
appointed whenever the expiration of the term or dissolution of
the House of Representatives. In other words, the National
Assembly, the legislature has the power to enactment of law,
has no power to review the constitutionality of law.

The Constitution of the Kingdom of Thailand 1949 (B.E.
2492) was amended by requiring an “ex officio member of
Constitutional Tribunal” which were served by President of the
Senate, President of the House of Representatives, President of
Supreme Court, President of Appeal Court, Attorney General, and
the four judges appointed from the experts in law by members
of the National Assembly, these experts in law would be selected
each time whenever the expiration of the term or dissolution of
the House of Representatives. President of the Senate serve ex
officio as President of Constitutional Tribunal. Afterwards, there
was the ex officio member of Constitutional Tribunal which has
been similar structured, specifically the ex officio member of
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Constitutional Tribunal which were served (but some Constitution
specified that President of Supreme Court or President of the
National Assembly, instead of President of the Senate would be
President of Constitutional Tribunal). In addition, there were
always ex officio members of Constitutional Tribunal who were
the experts appointed by the House of Representatives each
time whenever the expiration of the term or dissolution of the
House of Representatives except the Constitutional Tribunal
under the Constitution of the Kingdom of Thailand B.E. 1974
(2517). It required the National Assembly as the legislative power,
the Council of Ministers as the executive power and the Supreme
Court as the judiciary power may appoint the member of the
Constitutional Tribunal from the experts, three members from
each party, and the ex officio member no longer existed. During
the coup and the interim Constitution was adopted if an
organization does not allow considering the problem of
unconstitutional law, it would be the role of the Court of Justice.
Until the Constitution of the Kingdom of Thailand 1997 (B.E.
2540), “Constitutional Court” was created. It established a clear
term for the judge and the judge can only play one role. The
Constitutional Court has its own judicial proceedings. Therefore,
this form of court has been pursued so far (Constitution of the
Kingdom of Thailand (Interim) 2014 (B.E. 2557)). During the period
of the Constitution of the Kingdom of Thailand (Interim) 2006
(B.E. 2549) after the coup on 19 September 2006 (B.E.2549),
although there was an organization called the “Constitutional
Tribunal”, which was formerly known, in a short time, but the
whole member of Constitutional Tribunal were a judge of the
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Court of Justice and its development was not associated or
affiliated with Constitutional Tribunal in earlier sequence.

When studied in terms of authority, the authority of the
Constitutional Court of Thailand has been developed since 1946
(B.E. 2489) in the form of the Constitutional Tribunal. That is to
say from the beginning, the Constitutional Tribunal was set up
with a single duty which is the duty of interpreting the provisions
of law applicable to the case if it is contrary to or inconsistent
with the Constitution or not. Then, it became the authority of
the Constitutional Tribunal and the Constitutional Court today.
This authority becomes the main authority to use to protect the
rights of citizens. In the first phase of the exercise of citizen’s
right to raise an objection of the provision of law that the court
applies in the case contrary to the Constitution, it is considered
as discretionary power of the Court of Justice which decides by
itself to refer the question of unconstitutional law to the
Constitutional Court. That is to say that the Court should recognize
by itself that the provisions of law are unconstitutional. Then the
Constitution of the Kingdom of Thailand 1991 (B.E. 2534) enabled
the parties concerned to submit the dispute about the
unconstitutional law applied to their case before the Constitutional
Court. But the court, which examined the case, also has the
discretionary power to consider whether such a request was
justified or not. With such restrictive conditions set out in the
Constitution, there were only a small number of cases where
the Constitutional Court receives the issue of the unconstitutional
law; only five petitions. As the Constitution of the Kingdom of
Thailand 1997 (B.E. 2540), which established, for the first time,
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the Constitutional Court, states that the parties in the case could
argue that the provisions of law that the court applies in their
case against the Constitution. And the Court which was able to
send the petition to the Constitutional Court was the Court of
Justice, the Administrative Courts or the Military Courts. These
courts can not consider whether the provisions of law argued by
the parties are unconstitutional or not, they can only consider
whether the provisions of law argued by the parties are a provision
that the court will apply to the case or not. Therefore, the number
of this matter has been increasing in the procedure of the
Constitutional Court and it becomes a majority of the petition
submitted to the Constitutional Court. Thereafter, the Constitution
of the Kingdom of Thailand 2007 (B.E. 2550) stipulates that citizens
find the provisions of law contrary to the Constitution and cannot
be solved by other means; they can file a complaint directly to
the Constitutional Court. At present, in addition to the authority
to determine the constitutionality of provisions of law already
in force, the Constitutional Court also has the power to review
the constitutionality and validity of the bill, the constitutionality
of organic law and the constitutionality of the standing orders of
the National Assembly.

In addition to controlling the constitutionality of the
provision of law, the Constitutional Court also has the duty and
power for other functions, for example the duty to “protector
of the Constitution” and the duty to “protector of democratic
regsime”, the power to prohibit a person or political party has
exercised the rights and liberties provided by the Constitution to
overthrow the democratic regime of government with the King
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as head of State or to acquire the power to rule the country by
means other than is provided in this Constitution, the power to
determine the qualifications and disqualifications of the positions
set out in the Constitution, the power to examine whether the
National Assembly, the Council of Ministers and constitutional
body exercise their power according to the constitutional
provision or not, the power to consider whether the actions of
Member of the House of Representatives, senators and member
of a committee which results in direct or indirect involvement
in the use of appropriations or not, the power to control in some
case whether the Council of Ministers exercise its power under
the National Assembly’s examination or the National Assembly
must give its approval before or after the exercise of this power
or not, the power to review the constitutionality of conditions
forissuing an Emergency Decree, the power to determine whether
a treaty that the Council of Ministers has agreed with other
countries or international organizations needed the approval of
the National Assembly or not, the power to resolve disputes on
the conflict between or among the National assembly, the Council
of Ministers or any organ under the Constitution, the power to
solve problems between political parties and members of political
parties which is in accordance with the organic Act on political
parties and the Constitution, the power to control whether the
political parties resolution or regulation on any matter is in conflict
with the status and performance of duties of a Member of the
House of Representatives or not, the power to consider an appeal
by the Member of the House of Representatives whose parties
have terminated his or her membership of the political party.
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In the annex, there is a statistic of the decision of the
Constitutional Court during the period of the Constitution of the
Kingdom of Thailand 2007 (B.E. 2550) and the Constitution of the
Kingdom of Thailand (Interim) 2014 (B.E. 2557)

In addition to the role of the Constitutional Court of
Thailand considering the case that resulted in the protection of
human rights and liberties of the people, as mentioned above,
the Constitutional Court of Thailand also played a role in the
promotion of human rights and citizens’ rights in different ways,
such as organizing the Rule of Law for Democracy Training Course
which aims to strengthen the awareness and conduct, both in
the public and private sectors with the principle of rule of law
in democratic regime with the King as Head of State. In this course,
many experts are selected from different sectors to be trained
together with a focus on improving the knowledge and
understanding of the democratic principle, the principle of the
supremacy of the Constitution, the principle of protection of
rights and liberties, the principle of the rule of law and the
principle of exercising of State power’s control and monitor. The
course is to create a network of people who have been trained
to apply the knowledge gained from the training for the benefit
of the public, people, society, and the country. In addition, the
Constitutional Court and the office of the Constitutional Court
also held annual seminars meet the public and the media in the
province to promote understanding and disseminating of
knowledge related to the Constitutional Court, the principle of
rule of law, the principle of democracy, and the rights and liberties
of individuals.
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As for international relations, the Constitutional Court of
Thailand has joined the World Conference on Constitutional
Justice, was first time held in Cape Town, South Africa in 2009
with cooperation between the Venice Commission and the
Constitutional Court of the Republic of South Africa. It was
considered as a starting and important point for members that
met altogether for the first time and such meeting, they agreed
in principle to cooperate in the organization of meetings
continuously, requiring a major conference every three years,
the second meeting held in 2011 which considered the draft of
Constitution for establishment of cooperation of the Constitutional
Court. The third meeting was held in 2014, when the Constitutional
Court of the Republic of Korea proposed the issue of promoting
cooperation on human rights. The cooperation initiative was to
establish the Court of Human Rights in Asia based on the principle
of human rights at the international level to strengthen the
protection of human rights in the region as in the case of
successful implementation of the founding of the Human Rights
Court in Europe, the Americas and Africa to protect human rights
in the region and lead to a better standards of human rights in
practice. In addition, the fourth meeting will be held in January
2017 in the Republic of Lithuania.

In addition, the Constitutional Court of Thailand has an
academic development of international constitution law by
joining as a founding member of the Association of Asian
Constitutional Courts and Equivalent Institutions: AACC), which
was established on 121" July 2010 (B.E. 2553) in Jakarta, Indonesia.
The founding members of this association consists of 7 countries
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such as the Constitutional Court of the Kingdom of Thailand, the
Constitutional Court of the Republic of Indonesia, the
Constitutional Court of the Republic of Korea, the Supreme Court
of Malaysia, the Constitutional Court of Mongolia, the
Constitutional Court of Uzbekistan and, the Supreme Court of
the Philippines. The Constitutional Court of Thailand has also
given a support to the role of the Constitutional Court of the
Republic of Indonesia by management of signing in the Jakarta
Declaration, a support to the role of the Constitutional Court of
the Republic of Korea to be a host of Association Congress in the
first time which is a crucial factor for the success of the Association
of Asian Constitutional Courts and Equivalent Institutions.
Moreover, this led to a strong and sustainable cooperation
between the Constitutional Court and the Association of Asian
Constitutional Courts and Equivalent Institutions in present.
Currently, the number of members of this Association is 16
countries. The Association of Asian Constitutional Courts and
Equivalent Institutions have already managed 2 congresses which
the Constitutional Court of the Republic of Korea is the host at
the first congress and the Constitutional Court of the Republic
of Turkey is the host at the second congress. And the third
congress will be held by the Constitutional Court of the Republic
of Indonesia in May 2016. At the congress of the Association of
Asian Constitutional Courts and Equivalent Institutions in August
2015 (B.E. 2558) in Jakarta, Indonesia, there is an idea of
establishing a permanent secretariat of the Association to
continuingly and integrally manage the policies and the
conference of the Association. However, it is currently being
studied the possibility of establishing such office.
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Part 2

The Constitutional Court and the protection of the rights
and liberties of civil.

The first Constitution of Thailand dated on 24 June 1932
(B.E. 2475), which is an interim, was used after the transitional
period from absolute monarchy to democratic regime. There was
no provision guarantees the rights and liberties of the people of
Thailand because almost sections was to establish the political
organizations and forms the way to use of sovereignty, only
section 1 stipulated that “The highest authority of the country
belongs to all people”. Consequently, a permanent Constitution
was adopted on 10" December of the same year. The rights and
liberties of the Thai people were guaranteed in 3 Sections which
is Section 12 guaranteed principle of equality of the Thai people,
Section 13 guaranteed liberties of belief in religion, Section 14
guaranteed liberties of body, of homestead, of property, of
speech, of writing, of advertising, of education, of assembly, and
of professional association but exercising such liberties was subject
to the law.

The Supreme Court rendered its judgment in the case of
war crimes, the decision of Supreme Court no. 1/2489 (1946), in
this case, the Court interpreted “liberties” under this section
more largely which included the law cannot be retroactively
forced in criminal case.

The later Constitution which was permanent Constitution
adopted in 1946 (B.E.2489). It was the first Constitution to establish
the Constitutional Tribunal in Thai legal system. Some provision
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guarantees the right and liberties in the same way as before. In
addition, it also approved the founding of political parties and
public assemblies.

At that time, the United Nations Universal Declaration of
Human Rights was adopted in 1948. Consequently, the rights and
liberties of citizens are obviously guaranteed by the Constitution
of the Kingdom of Thailand 1949 (B.E 2492) that mentioned the
rights and liberties of the people in 19 Sections, from Section 26
to Section 45, however, such Constitution did not mention directly
or used a word “human rights”. In Section 26 stated that
“Regardless of their origin or religion of any person, everyone is
equal under the constitutional protection”. The word “Regardless
of their origin” means all people together. This means not only
original Thai or Thai nationality. As a result, it could be considered
that the Constitution of the Kingdom of Thailand 1949 (B.E. 2492)
was the first Constitution of Thailand that guaranteed human
richts. Furthermore, many Sections of Constitution guaranteed
the rights and liberties of people in the same way as the Universal
Declaration of the United Nation.

Afterward, The Constitution of Thailand, which was
followed, approved the rights and liberties of the people and
stated more detail on rights and liberties, for example the
Constitution 1974 (B.E.2517) determined the principle of equality
in the form of a phase “men and women have equal rights” as
well as the principles that individuals have the right not to testify
against themselves which they may be filed in criminal case and
the Court shall not receive the words of the person who was
tortured, threated or coerced. Then the Constitution of the



@bo TNV NININIYVOIRILaINTIMIATEs Ty lunITUsyyuseneUsuna

Kingdom of Thailand 1997 (B.E. 2540) was the Constitution that
guaranteed, as fully as possible, the human rights and liberties
of the people of Thailand. In addition to the rights and liberties
recognized by this Constitution more than any other Constitution
which ever has been in Thailand, it is also the first Constitution
that guaranteed the rights and liberties of people of Thailand
both , explicitly and implicitly, provided in the Constitution and
ruled by the Constitutional Court’s decision. Those rights and
liberties shall be protected and directly binding on the National
Assembly, the Council of Ministers, Courts and other State organs
in enacting, applying, and interpreting laws which is provided by
Section 27 of the Constitution.

The latest of permanent Constitution of the Kingdom of
Thailand was the Constitution of the Kingdom of Thailand 2007
(B.E. 2550). It guaranteed the rights and liberties of the people
of Thailand as well as the Constitution of the Kingdom of Thailand
1997 (B.E. 2540) but it was clearly classified in many groups such
as the group on the basis of State policy, which stipulates that
State must comply with human rights treaties in which Thailand
is a party, including the commitments that Thailand has done
with other countries or with other international organizations. It
also stipulates that the National Human Rights Commission can
file a complaint to the Constitutional Court if such Commission
considers that the provisions of law that affect human rights and
are inconsistent with the provisions of the Constitution. The
Constitution of Thailand which is in force today is the Constitution
of the Kingdom of Thailand (Interim) 2014 (B.E. 2557). Although
there is no provision guaranteed the rights and liberties in detail,
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Section 4 of this Constitution guarantees the rights and liberties
related to human dignity, rights, liberties and equality which the
people of Thailand have traditionally been protected by
democratic regime with the King as Head of State and international
obligations that Thailand already respected and shall be
protected by this Constitution.

The decisions of the Constitutional Court of Thailand to
protect of human rights and liberties of citizens.

The Constitutional Court of Thailand has experience in
deciding the case over 18 years. There have been many important
decisions on the protection of human rights and liberties of the
people. The Constitutional Court has directly taken the
Convention and the International Covenant on Human Rights to
interpret in the decisions and some decisions guarantee the right
and liberties under the Constitution which promote and protect
the human rights. They will be shown as follows.

1. The decision of the Constitutional Court to protect
the principle of equality.

1.1 Equality between men and women.

The Constitutional Court ruled in decision no. 21/2546
(2003) which guarantees equality of women in the subject of
choosing to use family name after married. According to Section
12 of the Personal Name Act 1962 (B.E. 2505), wife is obliged to
use her husband’s family name after marrying. It is a deprivation
of the right to choose using the family name of wife after marrying
which makes men and women have unequal rights. Consequently,
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it is inequality, under law, regarding sex and status of the person.
The right to use family name is the right of individuals to express
their ancestry which all people have their equal right. This also
results in unfair discrimination because wife is obliged to use her
husband’s family name by marital status. It is considered
differently discriminating without reasonable on the basis of the
difference of sex and status of the person.

In addition, the Constitutional Court ruled in decision
no. 17/2555 (2012) that Section 57 (ter) and Section 57 (quinque)
of the Revenue Code allow to collect income tax from the
husband and wife if their marital status exists throughout the
preceding tax year, the assessable income of the wife shall be
treated asincome of the husband, and the husband shall be
liable to file a tax return and pay tax. According to these Sections,
in some case, it makes a married woman pay more tax than a
single woman. Consequently, these provisions do not support
the stability of the family unit. In addition, it is to discourage
men and women to marry because they have to bear a higher
tax rate. Married couples have to do a tax plan by divorce in
order not to acquire the assessable income of both parties to
be taxed at a higher rate. These two provisions are therefore
contrary to the principle of equality and unfair discrimination on
the basis of the difference in the status of the person. In addition,
it is not State measures aimed at removing barriers or encouraging
the couples to exercise their rights and liberties as other people
under the Constitution. Accordingly, Section 30 and Section 57
(ter) and Section 57 (quinque) of the Revenue Code are
inconsistent with Section 30 of the Constitution and is unenforceable.
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1.2 Equality of disabled people

The Constitutional Court ruled in decision no. 15/2555
(2012) that the part of the qualifications of a judge in the Judicial
Service of the Courts of Justice Act 2000 (B.E. 2543), in particular
a phase in Section 26 (10) that “...having inappropriate physical
or psychological conditions...”. This phase defines the qualifications
and disqualifications of candidates of a judge’s examination to
be a judge-trainee in the recruitment process. It deprives the
rights of disabled people from the beginning by not allowing
disable people to equally take the examination. And they had
no opportunity to express their knowledge and job-related skills.
Then, such Section deprives the right and the opportunity of
people to be a judge in regard only to physical or psychological
conditions and allows the Commission to examine with a wide
discretion of candidates’ qualifications. In fact, the main task of
the judge is to adjudicate fairly in a conflict in accordance with
the law and Constitution and taking a full review by judge panel.
Disability is not an obstacle to perform the duties of judge,
especially, it is not a barrier to ensure fairness for the parties in
the case. As a result, such provisions is contrary to the principle
of non-discrimination on the basis of disability provided by the
Constitution of the Kingdom of Thailand 2007 (B.E. 2550) and
contrary to the rights of disabled people to work on an equal
basis with others in accordance with UN Convention on the Rights
of Persons with Disabilities. Therefore, the phase “...inappropriate
physical or mental...” as provided by Section 26 (10) of the Judicial
Service of the Courts of Justice Act 2000 (B.E. 2543) is not in
accordance with the Constitution.
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2. Decision of the Constitutional Court to protect the
rights and liberties in the property.

2.1 The rights of individuals which are not confiscated
their propertied if they are not delinquent.

The Constitutional Court ruled in decision no. 30/2548
(2005) guarantees the rights and liberties in property related to
the criminal case. The Court must hear the person who owns
that property whether he/she is a part of a criminal offense before
confiscation or not. The Optical Disc Production Bill allows the
confiscation of a machine used in the optical disc production for
non-notification the competent official before starting the
production, non-notification of the name and address of the
factory, non-notification of any relocation of the factory, or
non-display the source identification code and the copyright
code, to use, to forge or to imitate the source identification code
and the copyright code, non-notification of acquisition or
possession of a machine or non-notification of sales, distribution
or transfer a machine or is out of the possession of the person.
Such bill obliges the court to dicide the confiscation of the
machine without using the discretionary power, regardless of
whether the machine’s owner is an accomplice to the offense
of infringement of copyright or not. It is contrary to the principles
of asset confiscation in criminal law and it takes a severe
punishment than necessary and excessively restricts the property
rights of individuals. Thus, it is contrary to the Constitution.

This decision is considered as a case that guarantees
the property rights of individuals. State may confiscate one’s
property if permitted by law and consistent with the Constitution.
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The rights and liberties of persons may be restricted by law,
which is a general principle of law. It is to say that the law could
strictly limit of rights and liberties when it is necessary and do
not affect the essence of Rights and Liberties. This decision ruled
that the principles of asset confiscation should be considered
under the Criminal Code. The asset confiscation which is
unnecessary and unreasonably severe than procedures provided
in the Criminal Code, is to limit the property rights of individuals.
It is contrary to the rights and liberties protected by the
Constitution. It shall not be applied.

2.2 The right of individuals to receive State
compensation in the case of deprivation of their property
by State, although there is no law specified the right to receive
State compensation.

The Constitutional Court ruled in decision no. 13/2556
(AD 2013) which guarantees the right of individuals in the case
that their property rights were deprived by State. According to
this case, Section 30 of the Provincial Waterworks Authority Act
determines that the Provincial Waterworks Authority have to pay
compensation for using the others’ land in laying water supply
pipeline only in the case of its diameter ranging over eighty
centimeters. In other words, the compensation provided in case
of a water supply pipeline with a diameter less than eighty
centimeters are not expressly stated by this Act. This law was
interpreted if water supply pipeline has a diameter of less than
eighty centimeters, the Provincial Waterworks Authority does not
have to compensate the owner or occupier of the land. The
Constitutional Court considered it is unfair to the owner or
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occupier of the land. Although State use the individual‘s land
for the public interest, the property rights of individuals has been
devalued. In addition, laying the water supply pipeline and
installation of equipment would have to determine the part of
land that the owner or occupier cannot use. As a result, it is an
unfair deprivation of the rights and liberties of citizens. Section
30 of the Provincial Waterworks Authority Act 1979 (B.E.2522), is
not determine the Provincial Waterworks Authority to pay the
compensation for land use to the owner or occupier of land in
case of laying water supply pipeline with a diameter less than
eighty centimeters. It is the provisions that limit or deprive the
property rights of the owner or occupier of land. Consequently,
itis not in accordance with Section 41 of the Constitution because
it restricts, unnecessarily, the property rights of the individual
which is protected by the Constitution and affects to the essence
of those rights and causes an undue burden on the individual.

There are many interesting points of this decision, the
first point, it is the first decision of the Constitutional Court which
its decision approve the rights and liberties. This is one of the
sources of rights and liberties of Thai people under the
Constitution which is stipulated in Section 27 of Constitution of
the Kingdom of Thailand 2007 (B.E. 2550) that “Rights and liberties
recognized, expressly or impliedly, by this Constitution and by
the decisions of the Constitutional Court shall be protected and
directly binding on the National Assembly, the Council or
Ministers, Courts, and other State organs in legislating, applying,
and interpreting laws”. This Section is allowed the Constitutional
Court ensures the rights and liberties to the public, even though



drlnarumasgossuyey o)1)

they are not expressly or implicitly determined in the text of
Constitution. Moreover, the rights and liberties guaranteed by
the Constitution Court, which are not expressly or implicitly stated
in the text of the Constitution, they shall be respected by the
National Assembly, the Council or Ministers, Courts, and organ
under Constitution, and other State organs in legislating, applying,
and interpreting laws.

Considering the issue of property rights protected by
the Constitution, each Constitution of Thailand provides that
State have to pay a fair compensation within a reasonable time
for the owners or occupiers only if those rights have been
damaged in an expropriation case. However, for the use of
individual’s immovable property or property by means other
than expropriation, the Constitution stipulates unclear whether
State have to pay compensation for the use of these assets or
not. The Constitutional Court cited “The rule of law” as provided
in paragraph two of Section 3 in which this principle has recently
been defined for the first time in the Constitution of the Kingdom
of Thailand 2007 (B.E. 2550) as the source of rights of individuals
that should be protected when State use individual’s property
by means other than expropriation. If State may only deprive
his/her property right, even though the individual is still the owner
of such property, State also has a duty to pay appropriately the
compensation.

It is to say that the decision of the Constitutional Court
no. 13/2556 (B.E 2013) guarantees the property rights of
individuals, in addition to the right to receive compensation for
the expropriation case “States must protect and guarantee the
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property rights of people If there are an exceptional cases that
State have to deprive the individual’s property rights, State must
be responsible for compensation at a fair and appropriate
remedies to the case.”

3. Decision of the Constitutional Court to protect the
rights of individuals in criminal cases.

3.1 To protect a suspect or an accused in criminal
cases, it must be on the principle of presumption of
innocence.

In 2012 (B.E. 2555), the Constitutional Court ruled in the
decision no. 12/2555 (2012) . It is “a series of decisions” which
has a significant impact on the model of legislation on criminal
sanction in Thailand. Section 54 of the Direct Selling and Direct
Marketing Act 2002 (B.E. 2545) stipulates that “In the case where
the offender who is liable to punishment under this Act is a
juristic person, the managing director or manager or the person
responsible for the operation of such juristic person shall be
liable to the punishment imposed by law for such offence, unless
he is able to prove that he was not involved in the commission
of the offence by such juristic person.” According to this Section,
it is a legal presumption that the accused is presumed guilty
without plaintiff’s proving of action or intention of the accused.
Thus, it is contrary to the Constitution. In fact, the Constitution
guarantees the general principle in criminal law that called the
presumption of innocence which the suspect or the accused
must be presumed not guilty in criminal cases. It is derived from
the Latin legal maxim “Ei incumbit probatio qui dicit, non qui
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negat” which is an important principle of trial proceedings,
especially in the criminal trial procedure, must be strictly adhered
to this principle. Furthermore, this principle has been recognized
by both Article 11 of the Universal Declaration and paragraph
two of Article 39 of the Constitution of the Kingdom of Thailand
2007 (B.E. 2550), which state that “the suspect or the accused
in a criminal case is presumed innocent. “

The Constitutional Court ruled that Section 54 of
the Direct Selling and Direct Marketing Act 2002 (B.E. 2545), it is
a legal presumption that the accused is presumed guilty without
proof of action or intention of the accused. In other words, the
offense of another person is interpreted as a condition of
presumption of the accused’s guilt and the accused may be
punished criminally. If the offender is a juristic person, it is
presumed that the managing director or manager or the person
responsible for the operation of such juristic person shall be
liable to the penalty prescribed by law for the offence, unless
he is able to prove that he was not involved in the commission
of the offence by such juristic person. The plaintiffs need not to
prove whether the action or the intention of managing director,
manager or person responsible for the operations, therefore, the
plaintiffs prove only that the juristic person has committed an
offense under this Act and the accused is a managing director,
manager or person responsible for the operations of such juristic
person. It could be said that from the beginning the managing
director, manager or other person responsible for the operation
of the juristic person are presumed to have committed the offense
with the juristic person and it is an undue burden for them to
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prove their innocence. After, the plaintiff has proven the actions
related to the offense of juristic person in accordance with the
accused’s charges. This provision is presumed guilty of the suspect
and the accused in criminal cases regarding to status of person.
It is not presumed from the fact which is an important element
of the offense. It is also contrary to the principle of the rule of
law which requires, in criminal trial procedure, the plaintiffs must
prove the charges of the accused in accordance with the elements
of the offense. Moreover, such provision brings people into the
criminal trial procedures as an accused in criminal case. And the
accused may be deprived of his/her rights and liberties by being
arrested or detained without the proof of the sufficiency evidence
that person intended or had committed the alleged offense.
These provisions related to the presumption of sguilty of the
suspected or the accused without proving their action or intention
on the offence. It is, thus, contrary to the principle of the rule
of law and the second paragraph of Section 39 of the Constitution.

There are many decisions of the Constitutional Court
which are similar to this decision. The provisions of law have the
legal presumption that suspected or accused are presumed guilty
without proving the evidence by the plaintiff. In addition, it is
contrary to the Constitution; Section 74 of the Copyright Act 1994
(B.E. 2537), (decision no. 5/2556) (2013), Section 78 of the
Telecommunications Business Act 2001 (B.E. 2544), (decision no.
10/2556) (2013), Section 28/4 of the Public Entertainment Place
1966 (B.E. 2509), (decision 11/2556) (2013) and Section 72/5 of
the Fertilizer Act 1975 (B.E. 2518), (decision 19-20 / 2556) (2013)
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3.2 The protection of the principle of an accused to
be tried in his/her presence in the criminal trial proceeding.

The Constitutional Court ruled on the protection of the
rights in a criminal trial procedure when an individual was filed
and become an accused in criminal Court. Decision of the
Constitutional Court no. 4/2556 (January 2013), the Constitutional
Court ruled that Section 41 of the Mutual Assistance in Criminal
Matters Act 1992 (B.E. 2535) is contrary to or inconsistent with
second paragraph of Section 3, Section 29, Section 40 (2) (3) (4)
(7) of the Constitution. The Court has given a reason that Section
41 of the Mutual Assistance in Criminal Matters Act 1992 (B.E.
2535) stipulates that all evidence and documents derived under
this Act shall be deemed as admissible for hearing. This provision
does not define detailed procedures or processes to obtain the
evidence. But this provision shall determine the accused to be
bound by evidences and documents obtained from plaintiff
proving abroad in which the accused is unable to challenge or
recognize adequately for such evidence or documents. Therefore,
it is contrary to Section 40 (2) (3) (4) (7) which guarantee and
protect the rights in the judicial process as the right to be
considered in public, the right to receive adequately the facts
and document, the right to present arguments, facts and evidence
in the case, the right to request his/her case to be considered
legitimate, quick and fair trial, the right to be treated appropriately
in the judicial process, the right to defend adequately in the
judicial process, the right to request an legal assistance from a
lawyer in the judicial process. It is also inconsistent with Article
14.3 of the International Covenant on Civil and Political Rights
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(ICCPR) relating to the right of accused to be tried in his/her
presence, the right to defend himself/herself in person or through
a legal assistance, the right to examine, or have examined, the
witnesses against him, the right to obtain the attendance and
examination of witnesses on his/her behalf under the same
conditions as witnesses against him. As a result, Section 41 of
the Mutual Assistance in Criminal Matters Act 1992 (B.E. 2535) is
a provision that limit the rights and liberties of individuals and
affects the essence of the rights in judicial process protected by
the Constitution. Moreover, it is inconsistent with the rule of law
according to second paragraph of Section 3 and Section 40 (2)
(3) (@) (7) of the Constitution.

This decision is remarked that the Constitutional Court
held the “International Covenant” in the Constitution. It is
explained that the provisions of law in question is contrary to
the Constitution which is the norm hold by the Constitutional
Court for Constitutionality review and inconsistent with the
International Covenant as well. It is to say that the International
Covenant is used as a secondary reason or a supportive reason
because the Constitutional Court has already explained that this
provision of law is unconstitutional as it is shown in the decision
of the Constitutional Court no.15/2555 (2012) in the case that
Section 26 of the Act on Judicial Service of the Courts of Justice
2000 (B.E. 2543) is unconstitutional. In addition, the decision of
the Constitutional Court no. 12/2555 (2012) in the case that
Section 54 of the Direct Selling and Direct Marketing Act 2002
(B.E. 2545) is contrary to the Constitution, as described at the
beginning.
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3.3 The protection of the principles of the judgment
shall be made by the judge who has heard the case.

One of principles related to a judgment or a decision
which is important is the judge or jury who has not heard during
the court proceedings, he/she cannot make a final judgment or
decision unless there is a force majeure or other compelling
reason. This principle has been recognized in Section 236 of the
Constitution of Thailand 1997 (B.E. 2540) as well.

There is a case in question related to the trial procedure
of military court which is inconsistent with Section 236 of the
Constitution. The Constitutional Court ruled in decision no.
24/2546 (2003) that paragraph three of Section 19 of the Court
Martial Act 1955 (B.E. 2498) states that some of the provincial
military court has no authority to adjudicate the cases, it was
required to submit the case to the county military court or a
military court of Bangkok in order to render the judgment or
decision instead. It is to say that the provincial military court
which was the trial court did not make the judgment by itself
but the county military court or a military court of Bangkok, which
was not the trial court, shall render the judgment or decision
instead of the provincial military court, that proceed the case
from the beginning. Then, these provisions of law are inconsistent
with Section 236 of the Constitution of the Kingdom of Thailand
1997 (B.E. 2540) which guarantees the rights of parties in the
Court proceedings. The judgment or decision shall be rendered
by a judge or a panel who have heard the case. A judge who has
not heard the case cannot render a judgment or decision unless
there is a force majeure condition or other compelling reason
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specified by law. For this exceptional clause, in addition to
rendering a judgment or decision by a judge who has not heard
the case, the judge must be in a court which is competent and
either a force majeure or other compelling reason stated by law
are needed. But in the case of a provincial military court, a county
military court, a military court of Bangkok, and other military
Court adhered to military unit are all the Court of First Instance.
Nevertheless, when a provincial military court has taken criminal
proceedings under the authority provided by law, the court has
no power to punish over the law provided. The case must be
submitted to the court, which is in the same rank, including the
county military court or a military court of Bangkok to render a
judgment or decision according to paragraph three of Section 19
in which the county military court or a military court of Bangkok
are not the trial court where proceed the case from the beginning.
In addition, the Court Martial Act 1955 (B.E. 2498) does not provide
for exceptional clause such as force majeure or other compelling
reason. As a result, paragraph three of Section 19 is contrary to
the Constitution and not applicable.

3.4 The decision of the Constitutional Court to

protect of liberties of occupation.

The decision of the Constitutional Court no. 12/2552
(AD 2009), the Constitutional Court ruled on the “Declaration of
the Revolutionary Council”, it was equivalent status of a legislative
law. The Declaration of the Revolutionary Council No. 45, as
amended by the Declaration of the Revolutionary Council No.
252, which prohibits the sale of food or beverages during 1:00
am. to 5:00 am. It limited the opportunities for occupations in
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good faith of many people without necessary reason. The
Constitutional Court reasoned that, during the time that the
military seized power, the Revolution Council, as a government,
needed the public to remain calm, no disturbances and affecting
to the stability of the country, therefore the rights and liberties
of citizens was restrained. In particular, the Declaration of the
Revolutionary Council in this case restrains to the rights and
liberties of food or drink entrepreneurs. It also restrains the rights
and liberties of citizens as consumers because the Military does
not want people to leave the house at night, which is difficult
to control, monitoring and may cause the disturbance that is
affecting the security of State and peace of the country. As a
result, this measure is necessary during the Coup for the country,
as shown in the preface to the both Declarations of the
Revolutionary Council. However, in a common situation, daily
lives of individuals are different from the period of the Coup. In
addition, due to the influence of globalization, society has
changed dramatically, the country’s economic situation is
progressing, and the convenience of transportations and people
can go to various locations all day and every day. It is to say that
people’s lives are changed from the period of Coup and time
schedule cannot be fixed the working time and the resting time
at home. These changes make the government cannot control
the people stay at home, especially at night. In addition,
individuals need to do business or contact with others with
different purposes, including entrepreneur, especially food or
drink entrepreneur, during that time. To restrain the liberties to
sell food or beverages during 1:00 am. to 5:00 am. in every day,



oLk TNV NININIYVOIRILaINTIMIATEs Ty lunITUsyyuseneUsuna

it unnecessarily limits the opportunities to many entrepreneurs.
In addition, it also creates an undue burden on people without
necessary reason. Even the entrepreneur may ask the permission
from the Police Commissioner or the governor, it is even
unnecessary conditions and causes an undue burden on exercising
of liberties of occupation for the people. The Constitutional Court
founded that both the Declarations of the Revolutionary Council
are unconstitutional because they are contrary to the first
paragraph of Section 29 and Section 43 of the Constitution of
the Kingdom of Thailand 2007 (B.E. 2550), and they are
unenforceable.

In short, the Constitutional Court recognized the
Declarations of the Revolutionary Council in question are
necessary to maintain peace during the period governing by the
military. Once the country returned to the common situation
and the liberties must be completely returned as well, then, the
Declarations of the Revolutionary Council are inconsistent with
the society’s situation. They are unconstitutional and
unenforceable.

Conclusion

Since the Constitution of the Kingdom of Thailand 1997
(B.E. 2540) has established a Constitutional Court, the
Constitutional Court has grown up and play an important role
of protecting the human rights and liberties of the people in
many ways. In respect of the direct authority of the Constitutional
Court, it examines whether the provisions of law are inconsistent
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with the Constitution and protects human rights and liberties of
people protected by the Constitution or not. The decision of the
Constitutional Court is very important because the Constitution
requires that National assembly, Ministry Council, Courts and
other state organ are bided by the decision of the Constitutional
Court. In addition, if the provisions of law are inconsistent with
the Constitution, they shall not be enforceable. The Constitutional
Court has placed the principle of protection of human rights and
liberties of individual in many judgments/decisions. Some
decisions are related to the legislative process of the National
Assembly and law enforcement of the executive. It results for
the better changes in governing in Thailand and to be recognized
by society as a whole. In addition, the Constitutional Court also
has a role in promoting the human rights and liberties of citizens
in other ways, such as a training course of rule of law for
democratic regime which aims to build a network among leaders
and to improve knowledge and understanding of democratic
regime and the rule of law to government agencies. As a result,
they can apply for a better changing in the policy and operational
levels of their organizations. Finally, The Constitutional Court has
given significantly an attention in improving the performance of
its duty to meet international standards by following the academic
of the international Constitution. The Constitutional Court has
also been a member of the Association of Asian Constitutional
Court and has attended in the World Conference on Constitutional
Justice. Moreover, the Constitutional Court applied and distributed
an academic doctrine of the principles of the Constitution in
many judgments/decisions in order to improve the performance
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of its duty in accordance with the principles and standards for
the protection of human rights and liberties of people at
international level.

According to the above reasons, people can have
confidence in the Constitutional Court that has recognized and
potentially played its role to protect the human rights and liberties
of people which was very successful. In addition, the Constitutional
Court continues to effectively and efficiently perform its duty to
promote and protect human rights and liberties of individual.
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The Constitutional Court and Its Duty in Reviewing

the Draft Constitutional Amendment

The concept of the constitutional review over provision of
ordinary law such as Act of Parliament, is currently accepted
globally as an important element along with the separation of
power in the constitutional democratic States. Most Constitutions
confer this authority either on the judicial power, i.e. the Supreme
Court or the Constitutional Court, or on other equivalent
institution. Nonetheless, there is also another perspective relating
to the constitutional review that some Constitutions mandate
the jurisdiction to the judicial power, i.e. the constitutional review
of the draft constitutional amendment. As the constitution itself
is the supreme law of the land, any amendment to this supreme
instrument should not be solely under the authority of one State
organ without a review by the others. In this regard, an extra
mechanism to review the constitutionality of the draft amendment
of the constitution is required in order to recheck on both the
procedure and the content of such draft amendment. However,
a question relating to the matter also arises on which institution
this duty should be conferred by the Constitution to perform
this exceptional authority of reviewing the draft constitutional
amendment.

This presentation will deliver the issue concerning the
constitutional review of the draft constitutional amendment
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through the practices in some selected countries, as well as, in
the case of Thailand. It will first address the concept and selected
practices of the issue. Afterwards, the brief information regarding
the case of the Constitutional Court of Thailand will be presented.
Conclusions will then follow.

1. The constitutional review of the constitutional
amendment!

In compliance with the status “the supreme law of
State”, the provisions of any law, rule and regulation, which are
contrary to or inconsistent with the Constitution, will be
unenforceable. In this regard, the judicial power, both the
Supreme Court (the so-called “American Model”) or a specialized
Constitutional Court or an equivalent body (the so-called
“European Model”), are vested with power of the important
function on the constitutional review of those provisions of law,
rule and regulation, in order to safeguard the supremacy of the
Constitution. Comparing this authority to the constitutional review
of the draft constitutional amendment, the case might be similar
but not the same. Since the amendment is related to the
Constitution itself, the question relating to the institution
mandated the authority to review the amendment arises. That
is, whether the legislative power which, in most countries, the
members closely connect with the people representing them
through the election, or the judicial power which handles the

! Chompunoot Tangthavorn. The Procedures on Constitutional
Amendment and the Constitutional Review of the Constitutional Amendment
in Foreign Countries. Bangkok: King Prajadhipok Institute, 2013.
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matter impartially as an independent judicial organ without any
conflict of interest.

For this issue, if we study the Constitutions and relevant
practices from various countries, we would find that there are
two mechanisms relating to this matter. The first category is that
the responsibility vested in the legislative power and the people,
while the other is the legislature and the judicial power,
responsible for the task.

1.1 In the first category, the legislative power or the
parliament is a body whose members are elected by the people,
therefore, they represent and reflect the need of the people.
Accordingly, as the constitution is the instrument of the social
contract, any amendment to this legal instrument is necessary
to base on the people, hence, the duty should be also imposed
upon their representatives. However, according to the fact that
the constitutional amendment is related to the constituent power
(pouvoir constituant), it is the power that the establishment of
the constitution comes to light. While the amendment to the
constitution is different from the ordinary legislation, the
parliament is also an organ constituted by the Constitution or a
constituted-power body (pouvoir constitué), therefore, it is
unlikely that constituted-power institution would be able to
amend the constituent-power instrument.

In this respect, a greater extent of mechanism is
necessary to provide in order to be consistent with the derived-
constituent-power function (pouvoir constituent derivé) of the
parliament which the body derives from the constitution. This
would also prevent the organ from exercising absolute power
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by proclaiming the mandate from the people whom they
represent. In most countries, further mechanism relating to the
draft constitutional amendment conducted by the parliament is
in the form of a referendum. Through this process, the people
as the possessor of sovereign power are able to directly express
their will on the matter. A good example of this mechanism can
be seen in several Constitutions of various States. For instance,
the Spanish Constitution 1978 stated in Article 167 that, in addition
to a majority approval by the members of the legislative power,
the Bills on the Constitutional amendment shall be submitted

for ratification by referendum? Moreover, a more extraordinary
mechanism is also provided in some States, that is, the general
election. This can be illustrated by Article 137 of the Constitution
of the Kingdom of the Netherlands 2008, which stipulates that
an amendment to the Constitution shall be proposed by the

2 The Spanish Constitution 1978

PART X Constitutional amendment

Article 167

1. Bills on Constitutional amendment must be approved by a majority
of three-fifths of the members of each House. If there is no agreement between
the Houses, an effort to reach it shall be made by setting up a Joint Commission
of Deputies and Senators which shall submit a text to be voted on by the
Congress and the Senate.

2.If approval is not obtained by means of the procedure outlined in
the foregoing clause, and provided that the text has been passed by an absolute
majority of the members of the Senate, Congress may pass the amendment by
a two-thirds vote in favour.

3.0nce the amendment has been passed by the Cortes Generales, it
shall be submitted to ratification by referendum, if so requested by one tenth
of the members of either House within fifteen days after its passage.
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Lower House (Tweede Kamer) or the House of Representatives
in form of an Act of Parliament, and, following publishing the Bill
regarding the constitutional amendment passed by the Lower

House, the dissolution of the House shall be made.?

According to the mentioned instances, although some
Constitutions mandate the parliament to exercise the authority
of amending the constitution, eventually, the final decision must
be the consensus of the people, either in the form of the
referendum or the general election, in order to be consistent
with the derived-constituent-power principle (pouvoir constituent
derivé) performed by the legislative power.

1.2 The second category is in contrast with the previous
one. The responsibility regarding the review of the constitutional

®> The Constitution of the Kingdom of the Netherlands 2008

Chapter 8 Revision of the Constitution

Article 137

1. An Act of Parliament shall be passed stating that an amendment
to the Constitution in the form proposed shall be considered.

2. The Lower house may divide a Bill presented for this purpose into
a number of separate Bills, either upon a proposal presented by or on behalf
of the King or otherwise.

3. The Lower house shall be dissolved after the Bill referred to in
the first paragraph has been published.

4. After the new Lower house has assembled, the two houses of the
States General shall consider, at second reading, the Bill referred to in the first
paragraph. The Bill shall be passed only if at least two thirds of the votes cast
are in favour.

5. The Lower house may divide a Bill for the amendment of the
Constitution into a number of separate Bills, either upon a proposal presented
by or on behalf of the King or otherwise, if at least two-thirds of the votes cast
are in favour.
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amendment by the judicial review is introduced to the issue. The
judicial organs, either the Supreme Court (the so-called American
model) or the Constitutional Court or equivalent body (the so-
called European model) have the jurisdiction over the matter by
exercising the duty through their rulings. This is because the
Courts or the equivalent body perform their principal duty relating
to constitutional review of parliamentary laws in order to protect
the legal status of the Constitution as the supreme law of the
land, as well as, the rights and liberties of the people as recognized
by the Constitution. Accordingly, by the same purpose, the draft
constitutional amendment is required to be reviewed on the
same basis by the independent, impartial, and specialized body,
namely the judicial power. A good example of this category which
| would like to illustrate in this forum is a ruling of the Supreme
Court of India in the case of Minerva Mill Ltd. and Ors v. Union
of India and Ors. The judgment of Indian Supreme Court in this
case was one of the most important precedents which guarded
the ‘basic structure’ of the Constitution from being amended by
the Parliament.

In the mentioned case?, the Supreme Court was called

% Minerva Mills Ltd and the shareholders, the petitioners, are a limited
company dealing in textiles in Karnataka, India. On October 19, the Central
Government passed order under section 18A of the Industries (Development &
Regulation) Act, 1951 that authorised the National Textile Corporation Ltd., to
take over the management of the Mills on the ground of mismanagement of
the company affairs. Hence, this undertaking was nationalised and taken over
by the Central Government under the provisions of the Sick Textile Undertakings
(Nationalisation) Act, 1974 (herein after referred t as the Nationalization Act).
The petitioners, therefore, filed a writ petition before the Supreme Court under
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upon to deal with questions of a constitutional amendment
which breached the fundamental rights of the people. The main
point which relates to the constitutional amendment review is
the 42" (Amendment) Act, section 4 and section 55. This Act
was a constitutional amendment to the Constitution of India.
Problems were encountered regarding the violation of the rights
and liberties of Indian people as protected by the Constitution.
The Supreme Court held that the mentioned sections gave
parliamentary sanction to any law or regulation passed to fulfill
any goal laid in the Directive Principle of State Policy. It introduced
sub-clauses (4) and (5) to Article 368 of the Constitution, giving
the parliament unlimited powers to amend the constitution.
While a limited amending power is one of the basic features of
the Indian Constitution, the limitations on that power cannot be
destroyed, and the move to repeal or abrogate the said restrictions
cannot be held constitutional. The Court, in the judgment dated
July 31, 1980, ruled that the sections 4 and 55 of the 42nd

(Amendment) Act 1986 were unconstitutional.” This judgment is
a landmark precedent that the Court, as judicial power performing
the duty of interpreting and adjudicating the law, can also review
the amendment to the Constitution in order to protect the legal

article 32 of the Constitution of India, 1950 which concerns the right to move
the Supreme Court for the enforcement of the rights conferred by this Part is
guaranteed. Monika Rahar. Case Analysis: Minerva Mill Ltd. and Ors v Union Of
India and Ors. Retrieved from https://smhttp-ssl-70271.nexcesscdn.net/wp-
content/uploads/2018/05/ Case-Analysis-Minerva-Mills-and-Ors-v-Union-of-India-
and-Ors-By-Monika-Rahar.pdf (8 May 2019)

> Ibid.
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status of the supreme law of the land with respect to the
Constitution as well as to protect the rights and liberties upon
which the people are conferred.

In this regard, the judicial authority performs a remarkable
significant role in protecting the constitution as the supreme law
of the land, the rights and liberties of the people protected by
the constitution.

In the case of Thailand, the current Constitution, the
Constitution of the Kingdom of Thailand B.E. 2560 (2017) is stated
clearly in its provision that the duty for reviewing the draft
constitutional amendment is conferred upon the Constitutional
Court. In the next section of this presentation, | would like to
provide the details relating to the provision of the current Thai
Constitution on the matter.

2. The Constitutional Court of the Kingdom of Thailand
and the Constitutionality of the draft constitutional
amendment

As a constitutional democratic State, Thai Constitutions
have recognized the principle of separation of power since the
very first Constitution bestowed upon by H.M._King Prajadhipok
in 1932.In 1996, Thailand reformed its political and legal system
and the new Constitution was proclaimed. Since, the Constitutional
Court was established and empowered the authority, for instance,
to rule on the constitutionality over the Acts and Bills of
Parliament, to interpret the law, and to rule on matters concerning
the right to protect the Constitution.
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At the present time, the current Constitution, the
Constitution of the Kingdom of Thailand B.E. 2560 (2017) has
been promulgated since 2017. The Constitutional Court is
stipulated in a specific chapter, Chapter XI, exercising specialized
judicial power on constitutional matters including the
constitutional review of the draft constitutional amendment.
Additionally, different from their previous Constitutions, this
Constitution stipulates the procedures and contents regarding
the draft amendment to the Constitution in a specific chapter:
Chapter XV. The authority of the Constitutional Court on the
matter, under Chapter Xl and Chapter XV, is an ex ante abstract
review of the draft constitutional amendment. According to
Chapter XV of the Constitution, the chapter comprises three
important components, which are (1) the eternity clause, (2) the
procedures on amending the Constitution, and (3) the jurisdiction
of the Constitutional Court on reviewing the draft Constitutional
amendment.**

**According to the foregoing Constitution, the Constitution of the Kingdom
of Thailand B.E. 2550 (2007), there were cases relating to the draft constitutional
amendment filed to the Constitutional Court. Even at the period, the
constitutional provision on the matter had not been prescribed yet. Nonetheless,
the Constitutional Court ruled the cases by analogy the principle of the rule of
law to the matter in order to protect the status of the supreme law of state to
the Constitution, as well as, to enable other general principles of the Constitution,
for instance, the right to protect the Constitution, the separation of power, the
abolishment of the democratic form of government with the King as head of
state. Those rulings consist of three rulings, i.e.; Constitutional Court Ruling No.
18 - 22/2555 (2012) Dated 117 July B.E. 2552 (2012), Constitutional Court Ruling
No. 15 - 18/2556 (2013) Dated 20th November B.E. 2556 (2013), and Constitutional
Court Ruling No. 1 /2557 (2014) Dated 8" January B.E. 2557 (2014).
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The eternity clause is stipulated in section 255 of the
Constitution. Itis stated that “an amendment to the Constitution
which amounts to changing the democratic regime of government
with the King as Head of State or changing the form of the State
shall be prohibited.” While the procedures on the matter are

stipulated in section 256 (1) — (9)° and it is the authority of the

® The Constitution of the Kingdom of Thailand B.E. 2560 (2017)

Chapter XV Amendment to the Constitution

Section 256

Subject to section 255, amendment to the Constitution may be made
under the rules and procedures as follows:

(1) a motion for amendment must be proposed either by the Council
of Ministers, or by Members of the House of Representatives comprising not
less than one-fifth of the total number of existing Members of the House of
Representatives, or by members of both Houses comprising not less than one-
fifth of the total number of existing members thereof, or by not less than fifty
thousand persons who have the right to vote as per the law on the public
submission of a bill;

(2) a motion for amendment must be proposed in the form of a draft
Constitution Amendment to the National Assembly, and the National Assembly
shall consider it in three readings;

(3) voting in the first reading for adoption of principle shall be by roll
call and open voting, and the amendment must be approved by the votes of
not less than one-half of the total number of existing members of both Houses,
provided that in this number, Senators comprising not less than one-third of
the total number of existing members of the Senate must vote for approval,

(4) in the second reading for section-by-section deliberation, voting
in the second reading shall be decided by a majority of votes, but in the case
where the draft Constitution Amendment is proposed by the people, the persons
signing the petition shall also be given opportunities to express their opinions;

(5) at the conclusion of the second reading, there shall be an interval
of fifteen days after which the National Assembly shall proceed with its third
reading;

(6) voting in the third and final reading shall be by roll call and open



olo{cd TNV NININIYVOIRILaINTIMIATEs Ty lunITUsyyuseneUsuna

voting, and promulgation of the Constitution must be approved by the votes
of more than one-half of the total number of the existing members of both
Houses, provided that in this number, Members of the House of Representatives
from political parties whose members do not hold he positions of Minister,
President or Vice-President of the House of Representatives must vote for
approval in the number of not less than twenty per cent of the total number
of members of all such political parties combined, and Senators comprising not
less than one third of the total number of existing members of the Senate must
vote for approval;

(7) after resolution of approval has been passed under (6), there shall
be an interval of fifteen days after which the draft Constitution Amendment
shall be presented to the King, and the provisions of section 81 shall apply
mutatis mutandis;

(8) in the case where the draft Constitution Amendment is an
amendment to

Chapter | General Provisions, Chapter Il The King or Chapter XV
Amendment to the

Constitution, or a matter relating to qualifications and prohibitions of
persons holding the positions under the Constitution, or a matter relating to
duties or powers of the Court or an independent Organ, or a matter which
renders the Court or an Independent Organ unable to act in accordance with
its duties or powers, before proceeding in accordance with (7), a referendum
shall be held in accordance with the law on referendum, and if the referendum
result is to approve the draft Constitution Amendment, further proceedings
shall then be taken in accordance with (7);

(9) before the Prime Minister reports to the King for signature pursuant
to (7), Members of the House of Representatives, Senators or members of both
Houses comprising not less than one-tenth of the total number of existing
members of each House or of both Houses, as the case may be, have the right
to sign a joint petition submitting their opinions to the President of the House
in which they are members or the President of the National Assembly, as the
case may be, that the draft Constitution Amendment under (7) is contrary to
section 255 or is of the characteristic under (8). The President of the House who
receives such petition shall submit the opinions to the Constitutional Court.
The Constitutional Court shall render a decision within thirty days from the date
the petition is received. While the petition is under consideration for decision
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legislative power, the Parliament, which has to be in charge of
the matter. However, prior to presenting the draft constitutional
amendment approved by the Parliament to the King for his Royal
Assent, the Constitution prescribes the jurisdiction to the
Constitutional Court to review that draft amendment. The
jurisdiction of the Court in reviewing the draft constitutional
amendment can be concluded as follows:

2.1 Legal standing (locus standi)

Members of the House of Representatives, Senators or
members of both Houses comprising not less than one-tenth of
the total number of existing members of each House or of both
Houses, as the case may be, have the right to sign a joint petition
submitting their opinion to the President of the House in which
they are members or the President of the Parliament, as the case
may be. The President of the House who receives such a petition
shall submit the opinions to the Constitutional Court. The
Constitutional Court shall render a decision within thirty days
from the date of submission. At this stage, while the petition is
under consideration for a decision by the Constitutional Court,
the Prime Minister may not present such a draft constitution
amendment to the King for royal endorsement.

2.2 Scope of review

The scope of review is whether the draft constitution
amendment is contrary to the eternity clause prescribed in section

by the Constitutional Court, the Prime Minister may not present such a draft
Constitution Amendment to the King for signature.
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255, or, is of the matter requiring a referendum as provided in
section 256 (8) of the Constitution. In this regard, the Constitutional
Court is granted the duties to examine the constitutionality on
both the contents and the procedures relating to the draft
constitutional amendment.

2.3 Effect of review

Regarding the effect of review in this case, section 211
paragraph three, under Chapter X, of the Constitution, the decision
of the Constitutional Court shall be final and binding on the
Parliament, the Cabinet, Courts, Independent Organs, and State
agencies.

Therefore, according to the current Constitution of the
Kingdom of Thailand, the Constitutional Court performs its duty
of the constitutional review on both the procedures and contents
of the draft constitutional amendment.

3. Conclusion

3.1 It is obvious that the principal jurisdiction of the
Constitutional Court recognized worldwide is to conduct both a
priori and a posteriori constitutional review of laws and bills
enacted by the legislative power in order to check and balance
the separation of power among the national organs exercising
sovereign power. However, not only the ordinary law that the
legislative power has the authority to enact but also the
constitutional amendment as the body is an organ that is
responsible for the legislation of a State and its basis relates
directly to the people. Nevertheless, it is also obvious that the
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legislative power is not the constituent power establishing the
Constitution itself. The organ has the authority because of the
mandate from the Constitution. Therefore, such an organ being
assigned power by the Constitution may face problems regarding
the legitimacy when it performs duty on editing or annulling the
provisions of the Constitution in the form of the Amendment
Bill. In this respect, most States” Constitutions provide a particular
mechanism to review the draft constitutional amendment in
order to review the constitutionality of the draft instrument and
to provide legitimacy to it. The mechanism, in some States, is in
the form of a referendum or a general election. While for others,
the mechanism is the constitutional review by the judicial power,
which could be either the Supreme Court or the Constitutional
Court or an equivalent body, depending on the model those
countries recognize.

3.2 The review of the draft constitutional amendment
performed by the Court is the requirement to ensure that the
draft constitutional amendment is consistent with the Constitution.
Additionally, it has no effect on the eternity clause or any other
sovereign power or other vital structures of a State as prescribed
in the Constitution. Accordingly, this duty is the legitimacy for
the Courts to exercise its power as a judicial power on reviewing
both the procedures and the contents of the draft constitutional
amendment in order to protect the rule of law and the rights
and liberties of the people.

* ok ok ock
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Presentation
“Types of the Constitutional Court Rulings and Their Effect”
by
Justice Udomsak Nitimontree
Justice of the Constitutional Court of the Kingdom of Thailand
in the 2" International Symposium of the AACC Secretariat
for Research and Development,

17 - 20 June 2019,
Seoul, Republic of Korea

Presidents of the Constitutional Courts and Heads of the
Equivalent Institutions,

Distinguished Participants,

Ladies and Gentlemen.

First of all, on behalf of the Constitutional Court of the
Kingdom of Thailand, | would like to express sincere thanks to
the Constitutional Court of the Republic of Korea for kind
invitation to this special regional event of the 2nd International
Symposium of the AACC Secretariat for Research and Development
(AACC SRD). | feel very grateful for your kindness and amicability
extended to us, so all of us have this wonderful opportunity to
visit a beautiful country of Korea, and a charming metropolitan
of Seoul, attractive to all the visitors.
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Presidents of the Constitutional Courts and Heads of the
Equivalent Institutions,
Distinguished Participants,

Ladies and Gentlemen.

I shall start my presentation on “Types of the Constitutional
Court Rulings and Their Effect,” by beginning with the Constitution
of the Kingdom of Thailand B.E. 2560 (2017) and the Organic Act
on Procedures of the Constitutional Court B.E. 2561 (2018). Both
of the laws are significant for the Thai Constitutional Court in
respect to constitutional review system in Thailand. The current
Constitution of the Kingdom of Thailand stipulates duties and
powers of the Thai Constitutional Court in section 210 of Chapter
XI (Constitutional Court), in pursuant with section 7 of Chapter |
(Court) under the Organic Act on Procedures of the Constitutional
Court B.E. 2561 (2018).

Taking this opportunity, | will mention about the system
of constitutional review by the Constitutional Court of Thailand
as prescribed in the Constitution of the Kingdom of Thailand B.E.
2560 (2017), together with the Organic Act on Procedures of the
Constitutional Court B.E. 2561 (2018), stipulating duties and
powers of the Constitutional Court, and also indicating the types
of the Thai Constitutional Court rulings. It can be seen that the
Constitutional Court of Thailand shall exercise ‘abstract norm
control” for constitutional review of a bill before such bill is
promulgated. Also, ‘concrete norm control’ shall be conducted
by the Constitutional Court for constitutional review of a law or
an act after its enforcement. The application due to an objection
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shall be submitted to the Constitutional Court through other
ordinary courts; or through the Ombudsman in the case where
a person or community lodges a complaint against a state agency
in order to obtain benefits under the Chapter V (Duties of the
State). In addition, a person whose right or liberty under the
Constitution has been infringed shall have the right to submit an
application for the Constitutional Court’s consideration about
constitutional review.

In this connection, section 211 paragraph four shall be an
important provision of the Constitution to strengthen constitutional
review system of the Thai Constitutional Court. Such a provision
states that “the decision of the Constitutional Court shall be
final and binding on the National Assembly, the Council of
Ministers, Courts, Independent Organs, and State agencies.”
Therefore, the Constitutional Court of Thailand is a crucial
institution which plays a vital role on constitutional review. The
binding of its decision or ruling shall be over the review on the
exercise of powers of the Legislative, Executive, and Judicial
branches, as well as the other constitutional organs.

Now, | will take some examples from the Constitutional
Court rulings which indicate concrete norm control of
constitutional review, together with their effect; that is to say,
the presumption in criminal law. The Constitutional Court had
its Ruling No. 2/2556 (2013). The Southern Bangkok Criminal
Court referred the objection of a defendant to the Constitutional
Court for a ruling under section 211 of the Constitution. The
objection stated whether or not section 158 of the Labor
Protection Act B.E. 2541 (1998) was contrary to or inconsistent
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with section 39 paragraph two of the Constitution. The
Constitutional Court considered that section 158 of the Labor
Protection Act B.E. 2541 (1998) was not a presumption of guilt
of the representative’s juristic person from the commencement
of proceedings. The prosecution still had the burden of proving
all the legal conditions from such presumption, providing any
conduct or action of a person under a duty or responsibility
relating to the commission of wrongdoing by a juristic person.
Then, the burden of proving shall be switch to the defendant.
This provision was consistent with the general rules of criminal
liability which stated that a wrongdoer should be liable for the
outcome of an act or omission when there was a provision of
law stipulating the offence, and where the act or omission satisfied
all the elements of the offence. Moreover, such presumption of
liability of the juristic person was not the presumption of absolute
liability. To illustrate, the prosecution had to prove to the court
beyond reasonable doubt that the wrongdoing was caused by
an order or silence or action or omission of the managing director
or person responsible for the operations of such juristic person.
The juristic person’s representative still had an opportunity for
the burden of proof to protect himself or herself not to be
associated with the juristic person’s action or omission as
prescribed by the law. Thereby, it was not deemed that section
158 of the Labor Protection Act B.E. 2541 (1998) was the
presumption which stated that the managing director or person
responsible for the operations of such juristic person would be
an offender at first stage without any proofs by the prosecution.
Also, during a court’s trial or other organization in the judicial
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process, such managing director or person responsible for the
operations of the juristic person shall be deemed as an innocent
person before a court’s judgment extended to him or her as a
wrongdoer. It can be obviously seen that section 158 of the Labor
Protection Act B.E. 2541 (1998) was not contrary to or inconsistent
with section 39 paragraph two of the Constitution. As far as the
defendant’s objection that section 158 of the Labor Protection
Act B.E. 2541 (1998) was relevant to section 54 of the Direct Sales
and Direct Marketing Act B.E. 2545 (2002), on which the
Constitutional Court had its Ruling No. 12/2555 (2012) and
considered the provision had been contrary to or inconsistent
with section 39 paragraph two of the Constitution, is concerned,
the former provision was not the presumption that the managing
director or person responsible for the operations of such juristic
person would be an offender at first stage regardless of the
prosecution’s burden of proving. But the latter was the
presumption at first stage that the managing director, manager
or person responsible for the juristic person’s operations should
be jointly liable to the juristic person’s criminal penalties.
Apparently, another person’s offence shall be applied as a
condition of presumption that the accused shall be liable for
criminal penalty. The burden of proving shall be the responsibility
of the managing director or person responsible for the operations
of such juristic person. In this respect, section 158 of the Labor
Protection Act B.E. 2541 (1998) was different than section 54 of
the Direct Sales and Direct Marketing Act B.E. 2545 (2002). By
virtue of the foregoing reasons, section 158 of the Labor Protection
Act B.E. 2541 (1998) was not contrary to or inconsistent with
section 39 paragraph two of the Constitution.
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After the said rulings, both the Executive and Legislative
branches have enacted the Act on Amendment of Provision
Related to Criminal Liability of a Juristic Person’s Representative
B.E. 2560 (2017), enforced since 11th February 2017. The will of
this Act is to amend the relevant law and other 76 laws, which
had similar provisions, in order not to be contrary to or inconsistent
with the Constitution in accordance with the Constitutional Court
rulings. The amended provision shall state as section 158 of the
Labor Protection Act B.E. 2541 (1998) in those laws that “in case
where the offender is a juristic person, if a violation by such
juristic person is due to an order or performance of a Director,
Manager, or any person who is responsible for carrying out the
business of such a juristic person; or in case where such person
is responsible for ordering or performing, or neglecting order or
performance, so that such juristic person committed an offence.
Such person shall be liable for penalty prescribed for such
offence.”

In conclusion, | would like to restate that constitutional
review system by the Thai Constitutional Court is a significant
mechanism to guarantee rights and liberties in practice. It is not
only guaranteed by the provision under the Constitution, but it
reflects on the great role of the Constitutional Court to protect
richts and liberties through jurisdiction, which is one of the
important missions to consolidate the country’s democracy under
the rule of law as described in the motto of the Constitutional
Court of the Kingdom of Thailand: “Adhere to the Rule of Law,
Uphold Democracy; Protect Rights and Liberties of the People.”

Thank you very much for your kind attention.
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The Rule of Law for the Constitutional Court of
the Kingdom of Thailand

By Dr. Punya Udchachon , Ph.D , LLD.

Justice of the Constitutional Court

1. Introduction

The Rule of Law is the moral concept and it has become
a global ideal and aspiration. It is supported by people,
governments and organizations around the world. And also, the
Rule of Law is progressively recognized as a fundamental
component in international relations. In history original of the
Rule of Law, the philosopher Plato said that

“When the law is subject to some other authority and
has none of its own , the collapse of state is not far off , but
if the law is the master of government and the government
its slave , then the situation is full of promise and men enjoy

all the blessings all the god shower on a state”*

In the modern concept of the Rule of Law is brought by
the professor A.V. Dicey, the father of the Rule of Law, in his

N Presents to the Rule of Law Programme KAS 10 years’ Anniversary
Symposium and Asia’s 10t year Anniversary Event and Research Group on
Constitutionalism in Asia. 28th June, 2016. Singapore.

! plato , Laws , Book IV, 715 d ; Complete Works , Cooper , John et al
; Hackett Publishing Company Inc ; 1997 Indiana , p. 1402.
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book in the introduction to the Study of the Law of the
Constitutional. He studies the non — codified British Constitution
and he believes the British Constitution has the principles. The
first principle is “the Sovereignty or the Supremacy of the
Parliament and the second one is” “The Rule of Law”. In term
of the Rule of Law, He devides 3 core features as follow ;

First, that no person should be punished but for a breach
of the law , so as to guide peoples * actions and transactions
and not to permit them to be punished retrospectively.

Second, that no person should the above the law and that
all classes should be equally subjected to the law.

Thirdly, that the Rule of Law should emanate not from any
written Constitution but from the common law.

2. The Meaning and the Element of the Rule of Law

The Rule of Law means that citizens and those who govern
them should obey the good law. It means that all person are
equal before the law and shall enjoy equal protection under the
law. And also, there are not discrimination against a person on
the grounds of the difference in origin , race , language , sex, age
, education and religious belief.

In briefly , for example , when the governmental power
exercises in the Rule of Law context.

First , whenever an official exercises power , he or she must
have legal authority to do so.

Second , when exercising power , officials must obey the law.

So, the Rule of Law subjects the exercise of power to law
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and it is relevant also to relations among individuals or officials.

In terms of the elements of the Rule of Law. It consists
of the legality, the democracy and the human rights. The
three aspects can be distinguished as follows.-

The legality context , the Rule of Law are rules which
possess a set of formal characteristics. These characteristics
are called formal, for example , the rules are published in a
national legal gazette.

The democracy context, laws can be made by persons
who have been elected by and are accountable to the people
or by persons who have not been elected. They can be made
democratically or in a system when there is no democracy.

The human nights context , the Rule of Law requires
respect for human rights exercises in every section , for
example , political including economic and social rights.

3. The Rule of Law for the Judiciary

It is the most important requirement of the Rule of Law is
the presence of an impartial and independent judiciary which ,
the last resort , is able to resolve disputes and assure respect
for the laws. According to the Rule of Law, the courts have to
exercise in major factors as follows .-

3.1 Independence

The court independence must be ensued by laws
regarding to the appointment of judges, the security of terms,
the salaries and the conditions of service without from the
government’s influence . Therefore , the court must be independent
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from the government and must commit to the code of conduct.

3.2 Impartiality

The judge is impartial that he or she is not biased
towards any of the parties in the case. And also, the parties have
an opportunity to challenge the judge if the judge is biased as well.

3.3 Professional Ethics

The judge must not compromises himself in his private
lives and jeopardize his independence and Impartiality by making
himself. He must abide by the law, even in apparently trivial
cases and also he must be cautious in engaging in activities.

3.4 Justice delayed is justice denied

The court cases do not take too long but are resolved
within reasonable period of time. The court should have case
management principle to manage the priority case and to have
schedule case.

3.5 Procedure must be Fair

The procedure in courts of law must be fair that the
hearings in principle are open to the public. The parties can seek
legal representation that they have time enough to prepare their
arguments and they can able to respond to the arguments of
the other party.

4. The Rule of Law in National and International Level

The concept of the Rule of Law can be found at the national
level as well as at the international level. In the 2005 in the
World Summit Outcome Document, the Heads of State and
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Government of the world agreed to recognize the need for
universal adherence to and implementation of the Rule of Law
in both the national and international level. Later, the United
Nations General Assembly adopted a resolution on the Rule of
Law at the national and international level and has continued
to do so at annual sessions?

4.1 The National Level

4.1.1 Constitutionalism

The Constitutionalism is the basic requirement of the
Rule of Law. It means that there is a body of fundamental laws
in the legal system of the legislative, the executive and the
judicial powers. This set of the basic law is mostly laid down in
a formal, written document and the exhaustive summary of the
basic law that so called “The Constitution”. But there are some
states with unwritten constitution that there are mix of various
laws and document of a constitutional nature as well.

4.1.2 The Separation of Powers

The Rule of Law requires the legislative, the executive
and the judicial powers are separated and check and balance
powers in each other. The separation is not only different
institutions but also the individuals cannot be number of more
than one of these institutions. Nevertheless, many countries, for
example the United Kingdom, allow individuals to be part of two
institutions at the same time. Conclusion, the proper system of

2 Marie Turma and Sam Muller. Rule of Law : A guide for politicians. The
Hague Institute for the International of Law (HILL). The Netherlands. 2012. p 6.
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check and balance powers is the most important to the Rule of Law.
4.1.3 The Discretionary Powers

The Rule of Law also requires that the government
power is exercised as much as possible through laws. To satisfy
the standard of the Rule of Law, the discretionary power needs
to be circumscribed by general law. In addition to the legislative
and judicial powers should to exercise their power with the
discretionary powers too lightly.

4.2 The International Level

The Rule of Law at the international level applies to
states and international organizations. It means that the
international law must be respected by its subjects. There are
two main sources of international law : customary law and treaty
law. The customary law recognizes the rule of conduct while the
treaty law rests on the honour practices that so called “ pacta
sunt servanda” in the Latin sentences. Therefore, the Rule of
Law at the international level requires that the laws are made
by public, accessibility and the law - making process is guided
by the democracy principles.

5. The Constitutional Court of the Kingdom of Thailand

5.1 Historical Background

The Constitutional Court of the Kingdom of Thailand
was established by the Constitution 1997 in the first times in
Thailand. And now, It exercises on the provision of the Constitution
2007 which come into force on 24" August 2007. The Constitution
is the supreme law of the State ; the provisions of any organic
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law, law, rule or regulation, which are contrary to or inconsistent
with this Constitution, shall be unenforceable. The Constitutional
Court of the Kingdom of Thailand is the specialized court form
that follows the Philosopher Hans Kensen idea, the father of the
Constitutional Court, to safeguard the Supremacy of the
Constitution. Therefore, The Constitutional Court of the Republic
of Austria and the Constitutional Court of the Federal Republic
of Germany are the model of Thai Constitutional Court.

5.2 Composition

The Constitutional court of the Kingdom of Thailand
consists of the President of the Constitutional Court and eight
judges of the Constitutional Court, appointed by the King upon
the advice of the Senate. This composition can divide as follows :

5.2.1 Judges of the Supreme Court, 3 of whom are
elected at a General Assembly of the Supreme Court by secret
ballot.

5.2.2 Judges of the Supreme Administrative Court, 2
whom are elected at a General Assembly of the Supreme
Administrative Court by secret ballot.

5.2.3 Qualified persons in the field of law, 2 persons
who genuinely possess knowledge and expertise in law.

5.2.4 Qualified persons in the field by political science,
public administration or other social sciences, 2 persons who
genuinely possess knowledge and expertise in the administration
of state affairs.

In case of that no judge of the Supreme Court or judge
of the Supreme Administration Court is elected to become a
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Constitutional Court Judge, the General Assembly of the Supreme
Court or General Assembly of the Supreme Administrative Court,
as the case may by, shall elect other persons having the
qualifications and not being under a prohibition with regard to
being a Constitutional Court Judges.

The nine Constitutional Court Judges meet and select
one among themselves to become the President of the
Constitutional Court. The President of the Constitutional Court
and Constitutional Court Judges shall hold office for nine years
and may hold office for only one term. For the appointment,
the President of the Senate tenders to the King for the
appointment of Constitutional Court Judges.

5.3 The Constitutional Court Rules

Now, There are three laws that effect on the
Constitutional Court Rulings as follows : The Constitution, The
Rules of the Constitutional Court on Procedures and Ruling 2007,
and The Regulation of the Constitutional Court on Case
Management 2012.°

5.3.1 The Constitution
The Constitution of the Kingdom of Thailand

2007 provides the essential rules on Constitutional Court rulings.

(1) A quorum of the Constitutional Court Judges
in a hearing and giving of a decision must comprise no fewer than
five Constitutional Court Judges.

3 Punya Udchachon. The Constitutional Court Procedures of the Kingdom
of Thailand. The Constitutional Court Journal, Vol. 43, January - April, Thailand,
2013,P 3-09.
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(2) A ruling of the Constitutional Court shall be
made by a majority of votes unless the only exception concerning
with the constitutionality review of the conditions for enacting
an Emergency Decree, which requires the votes of no fewer
than two-third of the total number of the Constitutional Court
Judges.

(3) Each the Constitutional Court Judge shall to
prepare an individual opinion in the ruling. This opinion shall be
declared orally in a meeting before voting on a resolution and
will be published in the Government Gazette.

(4) The essential substance of the Constitutional
Court decision must at least consists of the background or
allegation, summary of facts, obtained from hearing, reasons for
the decision on questions of fact and questions of law and the
provisions of the Constitution and the law invoked and resorted
to.

(5) The decision of the Constitutional Court shall
be deemed find and binding on the National Assembly, Council
of Ministers, Courts and other State organs.

The Constitution of the Kingdom of Thailand
(Interim) 2014 provides the Constitutional Court power in the
judicial review.

(1) Whenever no provision under this Constitution
is applicable to any case, any action shall be taken or decision
shall be rendered in accordance with Thailand’s constitutional
convention of the democratic regime of government with the
King as Head of State, provided that such constitutional
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convention, shall not be contrary to or inconsistent with this
Constitution.”

(2) The Constitutional Court shall have power to
determine whether or not a law is contrary to or inconsistent
with this Constitution, and shall have powers as prescribed by
the organic law on ombudsman and the organic law on political
parties.”

5.3.2 Rules of the Constitutional Court on Procedures
and Ruling 2007 These Rules consist of fifty-eight clauses that
provide for an inquisitional system in five steps.®

First step, it is the acceptance of application.
The application must be in writing and contains polite words for
at least relating to follow details.’

(1) The name and address of the applicant ;

(2) A specification of the section of the
Constitution and law relevant to the cause of application ;

(3) A specification of the matter giving rise to the
cause for exercise of rights together with the relevant facts and
circumstances ;

(4) A request specifying an intent for the Court
to proceed in a certain manner together with clear supporting
reasons., and

* The Constitution of the Kingdom of Thailand (Interim) 2014. article 5.
> Ibid., article 45.

® The Rules of the constitutional Court on Procedures and Ruling 2007,
clause 6.

" Ibid ; clause 18.
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(5) A signature of the applicant. But in case of
the application is filed and submitted on behalf of another person,
a power of attorney to carry out the following act must also be
attached. The office of the Constitutional Court has power to
examine the absolute application. Once the application has been
filed with the Constitutional Court, The President of the
Constitutional Court shall appoint no fewer than three
Constitutional Court Judges to have charge of case. But exception
in case of the following applications, the President of the
Constitutional Court may elect to not appoint a Constitutional
Court Judge. There are the applications as follows.

(1) The application for a constitutional review
of an organic law bill approved by the National Assembly.

(2) The application for ruling on whether then
has been a proposal, motion or any act by a member in the
deliberation of an Annual Appropriations Bill, Supplemental
Appropriations Bill and Transfer of Appropriation Bill which results
in the member of the House of Representatives, Senator or
Committee Member having a direct or indirect interest in the
expenditure of appropriations budget.

(3) A case of urgent necessity.
In the (1) (2) (3) mentioned cases, the full

Constitutional Court Judges must consider to accept the application
within three days as from the receipt date of the application.

Second step, it in the consideration of the
application. There are two options of the Constitutional Court
Judges consideration.
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(1) In case of acceptance the application, the
Constitutional Court Judges quarum shall be made the order
within fifteen days.?

(2) In case of non-acceptance the application,
the Constitutional Court Judges quarum shall be set to the
meeting of the whole Constitutional Court Judges within seven
days. If the whole Constitutional Court Judges agree, the order
shall be made.” If the whole Constitutional Court Judges disagree,
the case shall proceed in accordance with the whole Constitutional
Court Judges’s opinion.™

Third step, it in the notification. After the
Constitutional Court Judges accept a party’s application for
consideration, the office of the constitutional court shall be made
a copy of application to the respondent. And the respondent
shall submit a statement in reply to the allegation within fifteen
days as from the receipt date of the application copy or within
the period stipulated by the Constitutional Court. If the
respondent does not apply the allegation, the Constitutional
Court shall proceed with the trial process in the next forth stage.

Forth step, it is the trial proceedings that means
the inquiry or consultation meeting for deliberation or ruling.

(1) The inquiry means inspection of evidence,
hearing or examination of evidence that consists of important
principles.

® Ibid., clause 27 paragraph one.

? Ibid., clause 27 paragraph two.

Ypid.,, clause 27 paragraph three.
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1.1 The inquiry must be conducted openly,
except where the Constitutional Court considers it appropriate
in the interest of order in courthouse vicinity or preservation of
public interest. For the first inquiry hearing date, the copies of
the notice shall be sent to the parties at least fifteen days prior
to the scheduled date.

1.2 The parties have the rights to adduce
themselves, a person or other items as evidence as the
Constitutional Court considers and the rights to inspect evidence
and make copies of evidence of oneself or the other party. In
order to trial proceedings proceed quickly and fairly, the
Constitutional Court may determine a prior inspection of evidence
but shall be notified at least fifteen days in advance of the
evidence inspection date.

1.3 The parties shall present all evidence
submitted to the court in order to enable both parties to inspect
such evidence in the evidence inspection date in item 1.2.

1.4 If the Constitutional Court finds that the
case contains sufficient facts and evidence, the Constitutional
Court may refrain from caring out an inquiry. And for the interest
of justice, the Constitutional Court may allow the parties to carry
out additional examination pursuant to the issues and facts
already determined by the Constitutional Court.

1.5 The Constitutional Court may allow for
an examination of evidence located outside the courthouse by
video conference.

1.6 The parties have the rights to request to
make an opinion or closing statement. In this case, the applicant
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shall be the first to make a statement and followed by the
respondent.

(2) The consultation meeting for deliberation and
ruling requires a quarum that must consist of no fewer than five
judges.'" A party, witness or related person may give facts or
opinions in writing with the permission of the Constitutional
Court."

Final step, the ruling and order making shall
be made by a majority vote except where provided otherwise
by the Constitution, for example, emergency decree which
requires the note of no fewer than two-third of the total number.
A judge who is not eligible to participate in the proceedings of
a case does not have the power to make a ruling for that case.

(1) Every judge must prepare a written opinion
with his or her individual ruling and make an oral statement to
the meeting prior to voting on a resolution.

(2) A ruling of the Constitutional Court must at
least contain the background or allegations, a summary of facts
obtained from the proceeding, reasons for ruling on a point of
fact or law, and the provisions of the Constitution and laws.

(3) A ruling of the Constitutional Court shall
become effective on reading date and the ruling of the
Constitutional Court and the opinions of every judge in the
quarum shall be published in the Government Gazette.

"pid., clause 24 paragraph one.

12 Ibid., clause 44.
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5.3.3 The Regulation of the Constitutional Court on
Case Management 2012

By virtue of the Rules of the Constitutional Court
on Procedures and Ruling 2012 clause five, The President with
the approval of the Constitutional Court Judges has authorized
to set this regulation. The regulation consists of thirty-two clauses
that have the importance rule for example as follows :

1. The Constitutional Court opens dially since
08.30 to 16.30 except on the official holiday but it can be opened
by the court or secretary-general’s notice.

2. The case bureaus have the register application
system that separates case into there categories : express case,
urgent case and normal case.

3. The case bureaus have to submit the
application to the court within seven days as from the date of
its receipt except for the Rules of the Constitutional Court on
Procedures and Ruling 2007 clause 17 (5) (9) they have to submit
immediately to the court.

4. The Constitutional Court has power to
combine cases together that they are the same as law.

5. The ruling of the Constitutional Court and the
opinions of every judge shall be published in the Government
Gazette within sixty days as from the court decision except by
virtue of law or necessary else.
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6. The Rule of Law for the Constitutional Court of the
Kingdom of Thailand

With the provisions of the Constitution, A person shall
have the following rights in the judicial process as follow :

(1) Right of easy, convenient, expedient and comprehensive
access to the judicial process.

(2) Fundamental rights in the judicial process which shall
consist at least of the right to public trial, right to be adequately
informed of the fact and to inspect document, right to present
one’s facts, defences and evidence, right to object to judses,
richt to be considered by the full bench of judges, and right to
be informed of the reasons for a ruling, judgement or order.

(3) Right to a proper, swift and fair trial.

The Constitutional Court of the Kingdom of Thailand strictly
exercises in “The Rule of Law” (The United Kingdom) “The
Rechtsstaat” (Europe) “Due Process of Law” (U.S.A.) concepts
because this court has the judicial review power to safeguard
the constitution. In terms of the judicial review, the constitutionality
review of laws concentrates on the area of the rule of law, the
democracy, and the human rights. There are at least five
indicators to measure the performance of the Constitutional
Count of the Kingdom of Thailand in its justice system.

(1) The legality of the Supremacy of Law

(2) The Legal Certainly

(3) The Access to Justice

(4) The Respect of Human Rights

(5) The Equality before the Law and Public Confidence
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6.1 The legality of the Supremacy of Laws

The Thai constitution is the supreme law of the state,
the provision of any law, rule or regulation, which are contrary
to or inconsistent with this Constitution, shall be unenforceable.
In terms of the legality of the supremacy of law, it also addresses
on the actions of public officials that they require the authority
to act by the law and within the law. No person can be punished
by except enacted law and that law cannot violated with
impunity. In addition that the legality of the supremacy of law
implied to a transparent, accountable and democratic process
for enacting law.

For example, the Constitutional Court judgement
No. 3 - 5/2007 in May 30t 2007 concerning with the Thai Rak
Thai Party that acting to the government in cabinet.

The acts of Thai Rak Thai Party were committed to
acquire national governing powers through means which were
not provided in the Constitution and posed a threat to the security
of the state or inconsistent with law or public order or good
morals of the people. There was a lack of regard for the essential
principles of the democratic form of government, lack of due
respect for the laws of the nation and lack of capability to remain
as a political party that could create legitimate politics or the
further implementation thereof in the democratic form of
government. Therefore, there were causes for the dissolution of
Thai Rak Thai Party.
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6.2 The Legal Certainly

The principle of the legal certainly is essential to the
confidence in the judicial system and the rule of law.'* To achieve
this confidence, the state must make the law easily accessible
and foreseeable. The Legal certainly requires that the legal rules
are clear and precise and also that rules are implemented in practice.
So, the legal certainly means the law in done by academic
research and implemented in practice before adopting it.

For example, the Constitutional Court judgement
No. 15 - 18/2013 in 20" November 2013 concerning with the
Constitution amendment that a person has rights to protect
the Constitution.

In fact, the government parties acting in the Parliament
body tried to amend the Constitution. The Constitution
amendment draft had the context to acquire the power to rule
the country by any means which was not in accordance with the
modes provided in the Constitution. This Constitution draft tried
to amend the Senate qualification that to be meaning to
overthrow the democratic regime of the government with the
King as Head of State under the Constitution. Therefore, the
Constitutional Court had the decision that the Constitution draft
was inconsistent with the Constitution.

6.3 The Access to Justice

The access to justice means the social equity, the
regional accessibility, the independent, and the impartial courts.

3The Council of Europe and the Rule of Law. An overview. CM (2008)
170 21 November 2008 - paragraph 51.
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The role of the Constitutional Court is essential based on the
rule of law that it is the guarantor of justice in a fundamental
value in the law. The judiciary must be independent and impartial
that it is free from the external pressure especially the executive
branch. There is a fair and open hearing in a reasonable period
before judgement. There is recognized in independent legal
profession that is legally empowered, willing to provide the
legality in judical process. So, the judical decision must be
effectively implemented and respected of “Res Judicata”.

For example, the Constitutional Court judgement
No. 12 - 13/2008 in 9 September 2008 concerning with the
Prime Minister’s malpractice in the conflict of interest.

In fact, the Prime Minister (Mr. Samark Sunthara Vath)
received the special money or benefit from the company by
advertising goods at T.V. program for many times. It was certify
that the Constitutional Court had the evidence of his tax
document. Therefore, the Prime Minister vacated his office by
the ethics of person holding political position.

6.4 The Respect for the Human Rights

The Constitutional Court of the Kingdom of Thailand
hold on the human right standards. With the provision of the
Constitution, Unjust discrimination against a person on the
grounds of differences in origin, race, language, sex, age, disability,
physical or health condition, personal status, economic or social
sanding, religious belief, education or political view shall not
permitted. The indicators of the human rights can be useful for
formulating policies and state organ rules.
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For example, the Constitutional Court judgement
No. 15/2012 in 13" June 2012 concerning with the disability
person would like to take the exam for the judge candidate.

In fact, the disability person (Mr. Sirimith Boonmoon),
graduated in Law degree and would like to take the exam for
the judge candidate but the exam committees did not allow him
to test the exam because of the judiciary official rule act 2000
was strictly in qualification. The Constitutional Court had decision
that this act had the over discretionary power for the committees
decision and took unjust discrimination to disability person.
Therefore, this act was consistent with the Constitution.

6.5 The Equality before the Law and Public Confidence

All persons shall be equal before the law that each
individual is subject to the same laws, with no individual or group
having special legal privileges. The equality before the law is
based on an individual libertarian model as it seeks to limit the
application of full redistribution justice. In terms of the public
confidence, the judgement shall be trusted and respected in
public. There are reasonable legal logics and can solve the
political, economic and social - culture problems. Especially, the
judgements are not two - standards in the same facts but they
must be respected by the rule of law.

For example, the Constitutional Court judgement
No. 21/2003 in 5™ June 2003 concerning with the Name Person
Act 1962.

The Name Person Act 1962 section 12 had the
characteristics of a mandatory provision for married women to
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use their husbands’ surnames only, which was an encroachment
of the rights to use of surname of married women resulting in
an inequality in rights as between men and women, it followed
that the provision created inequality under the law due to
differences in sex and personal status. The case was also an
unjust discrimination because married women were one-sidedly
compelled to use their husbands’ surname on the grounds of
marriage, and not on the grounds of differences in physical
attributes or obligations between men and women arising from
the difference in sex such that discrimination was necessary.

The Constitutional Court held that Section 12 of the
Names of Persons Act, 1962, was unconstitutional by reason of
being contrary to of inconsistent with Section 30 of the
Constitution of the Kingdom of Thailand, 1997. The provision was
therefore unenforceable according Section 6 of the Constitution
of the Kingdom of Thailand, 1997

7. Conclusion

Now, the Constitutional Court of the Kingdom of Thailand
is eighteen years ago that exercises on the standard of the
Rule of Law within the justice indicators. These indicators
consist of three sectors.

First, the judicial performance that is the public
confidence, the access to justice and the effectiveness
statement.

Second, the judicial integrity, accountability and
transparency that is the independence, public trust and
public respect.
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Finally, the judiciary capacity that is the human
resources, the material resources and the administration
capacity.

To achieve of the Rule of Law for democracy and human
rights, the Constitutional Court has power to safeguard the
Constitution, to protect rights and liberties of an individual, and
to protect rights in judicial process in Thailand. For international
cooperation, the Constitutional Court of the Kingdom of Thailand
has bilateral cooperation with the Constitution Court in other
state, for example, There are the memorandum of understanding
(M.O.U.) between the Constitutional Court of Austria Republic,
the Republic of Korea, the Republic of Indonesia and the Republic
of Turkey. In addition that the slogan of the Constitutional
Court of the Kingdom of Thailand is “Adhere to the Rule of
Law, Uphold Democracy, Protect Rights and Liberties of the
People”
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The Research on “The Justice Administration Development
of the Constitutional Court of the Kingdom of Thailand”
In the Inaugural Conference of the AACC Permanent
Secretariat for Research and Development
30 October - 3 November 2017, Seoul, Republic of Korea
Presented by Dr. Punya Udchachon,

The Judge of the Constitutional Court of the Kingdom of Thailand

Honorable the President of the Constitutional Court of the
Republic of Korea,
the delegations and the distinguished guests.

First of all, | would like to express sincere thanks to the
Constitutional Court of the Republic of Korea to invite the
Constitutional Court of the Kingdom of Thailand in this
honorable event today.

Rights and liberties of all people are the most significant
feature of the modern world where Human Rights and Human
Dignity have been widely recognized and protected through
both international and domestic law. The Constitutional Court
of the Kingdom of Thailand has realized the importance of
this feature. There are accordingly many outstanding rulings
on this matter which | would like to demonstrate and
exchange in this forum.

This presentation will be divided to 5 segments: First,

the Constitutional Court structure and its power and duties.
Second, the cases that concern in the Constitutional Justice
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of Thailand. Third, the Constitutional Court dealing with the
new Constitution. Forth, the research on the Justice
Administration Development of the Constitutional Court of
the Kingdom of Thailand. And Finally, this presentation will
come up with its conclusion.

1. The Constitutional Court structure and its Duties and
Powers

The Constitutional Court of the Kingdom of Thailand is a
specialized court that exercises power in the Constitutional review
and protects Rights and Liberties of the people under the Rule
of Law, Democracy and Human Rights.

In terms of the sources of the Constitutional Court Judges,
3 judges of the Supreme Court; 2 judges of the Supreme
Administrative Court; 1 qualified person in law; 1 qualified person
in political science, public administration or other social sciences
and 2 qualified persons in director — general or deputy attorney
general.

Currently Now, Thailand promulgates the Constitution of
the Kingdom of Thailand 2017, which provides the Constitutional
Court with the power to determine whether or not a law is
contrary to or inconsistent with this Constitution, and shall have
the powers as prescribed by the Organic Act on Ombudsman
and the Organic Act on Political Parties. The Constitutional Court
shall consider and decide cases as provided by law in accordance
with the Rule of the Constitutional Court Procedure and the
Regulation of the Constitutional Court Case Management.
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2. The Judgement concerning to the protection of fundamental
rights

2.1 The Ombudsman requested for a Constitutional
Court ruling under section 198 of the Constitution of the
Kingdom of Thailand, B.E. 2540 (1997), in the case where
section 12 of the Names of Persons Act, B.E. 2505 (1962),
raised the question of constitutionality.

Once it had been determined that the provision of
section 12 had the characteristics of a mandatory provision
for married women to use their husbands’ surnames only,
which was encroachment of the right to use of surnames of
married women resulting in an inequality in rights as between
men and women, it followed that the provision created
inequality under the law due to differences in sex and
personal status. The case was also an unjust discrimination
because married women were one-sidely compelled to use
their husbands’ surnames on the grounds of marriage, and
not to the grounds of differences in physical attributes or
obligations between men and women rights from the
differences in sex such that discrimination was necessary.

The Constitutional Court held that section 12 of
the Names of Persons Act, B.E. 2505 (1962), was unconstitutional
by reason of being contrary to or inconsistence with section
30 of the Constitution of the Kingdom of Thailand, B.E. 2540
(1997). The provision was therefore unenforceable according
to section 6 of the Constitution of the Kingdom of Thailand,
B.E. 2540 (1997).
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2.2 The Constitutional Review of the Amendment to
the Constitutional Draft

The Constitutional Court found as follows. The
Constitution of the Kingdom of Thailand B.E. 2550 (2007) provided
that the National Assembly comprised 2 chambers, namely the
Senate and the House of Representatives, in an established
balance. The Senate exercised scrutiny over the functioning of
the House of Representatives and balanced the powers of the
House of Representatives. In this regard, the Senate had the
power to investigate and remove Members of the House of
Representatives pursuant to an allegation of unusual wealth
showing signs of dishonest performance of duties, showing signs
of an intentional exercise of functions contrary to the provisions
of the Constitution or laws or a serious violation of or non-
compliance with ethical standards pursuant to section 270 of
the Constitution. The constitutional amendment in this application
was therefore a destruction of the essential basis for maintaining
two chambers thereby leading to a monopolization of state
powers, a denial of participation by the people from several
professions. The amendment would allow the participators on
this occasion to have the opportunity to acquire governing powers
by unconstitutional means.

The Constitutional Court thus held by a majority
of 6 to 3 votes that the conduct of deliberations and voting
on the constitutional amendment of all respondents in this
case were inconsistent with section 122, section 125 paragraph
one and paragraph two, section 126 paragraph three, section
291(1), (2) and (4) and section 3 paragraph two of the
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Constitution. The Constitutional Court further held by a
majority of 5 to 4 votes that the Draft Amendment to the
Constitution contained provisions which were in the essence
contrary to the fundamental principles and intents of the
Constitution of the Kingdom of Thailand B.E. 2550 (2007),
constituting acts to enable all the respondents to acquire
national government powers by means which were not
provided under the Constitution of the Kingdom of Thailand
B.E. 2550 (2007), and hence a violation of section 68 paragraph
one of the Constitution.

3. The Constitutional Court and the Constitution of the
Kingdom of Thailand in 2017

According to the system of judicial constitutionality review
of law in the modern world, the Constitutional Court is a significant
mechanism in performing the duty of interpreting law not to be
contrary to or inconsistent with the Constitution. Consequently,
the Constitutional Court fulfills an important role in the protection
of the Constitution, the security of rights and liberties of people,
and the assurance of public interest, and the maintenance of
the democratic regime of government with the King as Head of
State. Nonetheless, to sustain the supremacy of the Constitution,
the commission of political organs or institutions shall be
controlled in order to be harmonized with the Constitution.
Furthermore, in connection with Thai society’s aspiration, the
Constitutional Court’s authority does not concern only the
protection of the Constitution, but also the security of the
democratic regime of government with the King as Head of State
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by which other organs are not able to perform this duty or there
are not any State organ’s mechanisms to be reliable.

There are many interesting perspectives concerning
powers and duties of the Constitutional Court under the
Constitution of the Kingdom of Thailand in 2017, approved
by the national referendum on 7 August 2016, on the
protection and maintenance of the democratic regime of
government with the King as Head of State. They could be
categorized as follows.

3.1 The administration and upholding the sovereignty

The Constitutional Court of the Kingdom of Thailand
exercises on whenever on provision under this Constitution is
applicable to any case, an act shall be performed or a decision
shall be made in accordance with the constitutional conventions
of Thailand under the democratic regime of government with
the King as Head of State. Moreover, the Court also has the
authority to decide and rule on a treaty which Thailand concludes
with other countries and could affect the sovereignty and a wide
scale effect on the political, economic, social and commercial
security.

3.2 The amendment of the Constitution

According to the Supremacy of the Constitution which
Thailand adheres, The Court has the jurisdiction to rule on the
draft amendment of the Constitution. This duty is an authority
to safeguard and protect the Constitution in terms of prevention
of any law being contrary to or inconsistent with the Constitution.
Otherwise, there could be a person or a group of people attempting
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to amend the obtainment and the role of the organ exercising
the sovereignty — consisting of the National Assembly; the Council
of Ministers; and Courts — which distorts the spirits of the
Constitution and the people expressing through the national
referendum. Additionally, the Constitutional Court also has the
jurisdiction to review the constitutionality of law both before the
promulgation of the law, or Priori Control, and after the
promulgation of the law, or Posteriori control.

3.3 The Counter Corruption

With regard to the consideration by the House of
Representatives, the Senate, or a committee concerning any
proposal, submission of a motion or commission of an act, which
results in direct or indirect involvement by members of the House
of Representatives, senators or members of a committee in the
use of the appropriations, these shall not be permitted. In case,
the Constitutional Court decides on the complaint and is of
opinion that there is any commission infringing the law, that
commission shall be ineffective and the membership of person
committing such commission shall be deemed to have been
terminated and to have been revoked the right to apply for
candidacy in an election. Furthermore, in case, the Council of
Ministers executes or gives approval or acknowledges such
commission but fails to restrain, Ministers shall vacate office en
masse, and their rights to apply for candidacy in an election shall
also be revoked. Moreover, Ministers shall be liable to pay the
amount of money with interest. Additionally, the Constitutional
Court has power and duty to take decision on the termination
of membership of a Minister, a member of the House of
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Representatives, and a Senator.

3.4 Adjudication on powers and duties of State organs

The Constitutional Court has jurisdiction to rule on
question concerning powers and duties of the House of
Representatives, the Senate, the National Assembly, and the
Council of Ministers, or the Independent Organs. This means such
organ may solely wonder about their powers and duties without
any disputes of conflicts pertaining to the respective powers and
duties among them. In this matter, such organ can submit a
motion to the Constitutional Court. This authority of the
Constitutional Court is an “Advisory Power” in addition to the
adjudication. Additionally, the Constitutional Court also has
authority to review the constitutionality of commission in which
a person’s recognized rights and liberties under the Constitution
are violated.

3.5 The stipulation of ethical standards

In order to oversee and review persons exercising State
power and Political Conflict of interest, the Constitutional Court
and Independent Organs shall jointly stipulate the ethical
standards. The standards shall cover the preservation of national
honour and interests, also, specify the categories of infraction or
non — fulfillment of the standard that are grave.

3.6 The Constitutional Complaint

It is the most important for the Constitutional Court of
the Kingdom of Thailand to protect the fundamental rights with
the way of the constitutional complaint. A person whose rights
or liberties guaranteed by the Constitution are violated has the
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right to submit a petition to the Constitutional Court for a decision
on whether such action is contrary to or inconsistent with the
Constitution. As a result, the constitutional complaint
complements the possibility of the concrete judicial reviews in
a crucial manner.

4. The Research on the Justice Administration Development
of the Constitutional Court of the Kingdom of Thailand

This research conducts comparison between the
Constitutional Court of the Kingdom of Thailand and the
Constitutional Courts or the Supreme Courts of the foreign
countries; for example, Austria, Germany, Korea, U.S.A., Canada,
Singapore, France and China.

The findings of this research can be illustrated into 3
important sectors as follows.

First, the Organization Model. This study is to the facilitate
the formation of a system of state authority that would securely
provides the resolutions of the principles of the Supremacy of
the Constitution, the Liberal Democracy and the protection of
the fundamental Human Rights. At present, Thailand has twenty
Constitutions since 1932 when the country enacted the first
Constitution. In the past roughly eighty-five years, this Kingdom
has possessed several organization models - 4 forms in total - to
safeguard its Constitution. ; namely, the Parliamentary System,
the Supreme Court System, the Constitutional Council System
and the Constitutional Court. Because of the functions and the
independence of organization, and the suitability for the nation’s
society and culture, the best model of the Constitutional review
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emerges as “the Constitutional Court”, which was established in
Thailand in 1997, and now it is 19 years of age. In terms of the
Constitutional Court judges, the qualifications and the terms in
office should be similar to constitutional Court judges in other
countries worldwide ; that is to say, a 9-years term. In addition,
the excellent law clerks or judicial clerks are the most important
to support for each judge, and the Research and Development
Institute should be set up as well.

Second, the Procedure Cases. The Concept of the natural
justice should be provided in the Organic Act on Rules and
Procedures of the Constitutional Court. The principle of the
natural justice consists of the right to an adequate hearing (audi
alteram partem) and the right to an impartial decision maker or
the rule against bias (nemo iudex in causa sua). The Constitutional
Court trial is proceeded in the “Inquisitorial System” which the
Constitutional Cases should be met in the time to prepare case,
the access to relevant information, the right to present case orally
or writing, the right to cross - examine witnesses, the right to
reasoned decision and the positive judge action. The Rapporteure
Judge should build up a case management strategy as the same
as Germany, U.S.A,, France and the Republic of Korea. In addition,
the Contempt of the Constitutional Court and the safeguards for
the administration of justice should be provided in the Organic
Act on Rules and Procedures of the Constitutional Court.
Nevertheless, the right to a fair, public hearing and academic
criticism after judgement should be balanced for the ftrial
operation case.



s TNV NININIYVOIRILaINTIMIATEs Ty lunITUsyyuseneUsuna

Finally, the Administration Justice. There are 4 elements
of justice administration consisting of Men, Money, Material and
Management - called 4 M’s. During the previous 19 years of the
Constitutional Court of the Kingdom of Thailand, It had the budget
problem in each year because of the government interference
by cutting budgets for the court administration. For the Solution
examined by this research, the history of the Federal Constitutional
Court of the Federal Republic of Germany should be investigated
in practice. The Federal Constitutional Court of the Federal
Republic of Germany is the “Constitutional Organ”, owning its
specific budget act called the Federal Budgetary Act 1969
(Bundeshaushaltsordnung). This act guarantees the Federal
Constitutional Court’s budget that it has power for requesting
directly to the House of Representatives (Bundestag) if the
executive branch cuts its budget without reasons. The Federal
Constitutional Court of the Federal Republic of Germany is the
best example to struggle to obtain this act for 18 years (1951 -
1969). Furthermore, the Electronic Constitutional Court (E - Court)
should be designed for case management in aspect to ensure
efficiency, fairness and non - discrimination and ensure that the
people are able to have access to justice process without delay
and do not have to bear excessive expenses.

5. Conclusion

This research, recommends that the Justice Administration
Development of the Constitutional Court of the Kingdom of
Thailand should be improved in terms of the Organization
Structure, the Rules and Procedures of the Constitutional Court
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and the Administration Justice in accordance with “the Rule of
Law” as pointed out by A.V. Dicey, the father of the Rule of Law
concept, who offers 3 main aspects.

5.1 No manis punishable or can be lawfully made to suffer
in body or goods except for a distinct breach of law established
in the ordinary legal manner before the ordinary courts of the
land. In this sense, the rule of law is contrasted with every system
of government based on the exercise by persons in authority of
wide, arbitrary, or discretionary powers of constraint;

5.2 No man is above the law; every man and woman,
whatever be his or her rank or condition, is subject to the ordinary
law of the realm and amenable to the jurisdiction of the ordinary
tribunals; and

5.3 The general principles of the constitution the result of
judicial decisions determining the rights of private persons in
particular cases brought before the courts.

Now, the Constitutional Court of the Kingdom of Thailand
is 19 years of age and we deeply confirm that we are still
continuing to “Adhere the Rule of Law, Uphold Democracy and
Protect rights and Liberties of the People”

Thank you for your kind attention
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Second Congress of the World Conference on
Constitutional Justice Rio de Janeiro, 16-18 January 2011

SEPARATION OF POWERS AND INDEPENDENCE
OF THE CONSTITUTIONAL COURT OF THAILAND

Chalermpon Ake-uru
Former Justice of the Constitutional Court of Thailand

INTRODUCTION

The principle of separation of powers among the legislature,
the executive and the judiciary is of fundamental importance to
modern democracy. The separation of powers among the three
authorities means mutual checks and balances among them
which guarantee the limitation of any excess of power by other
powers. One of the importance hallmarks of a state that respects
this principle is the independence of the judiciary. In fact,
the independence of the judiciary is a logical corollary of the
principle of separation of powers in the sense that the vesting
of judicial functions in a body separate from the legislature and
the executive can only be meaningful if that body is truly
independent.

Every constitution that had been promulgated in Thailand
since the change from absolute monarchy to constitutional
monarchy in 1932 embraced the principle of separation of powers.
The current one - the Constitution of the Kingdom of Thailand,
B.E. 2550 (2007) (hereinafter referred to as “the Constitution”)
stipulates that Thailand adopts a democratic regime of
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government with the King as Head of State.' Sovereign powers
belong to the Thai people. The King as Head of State shall exercise
such powers through the National Assembly, the Council of Ministers
and the Courts in accordance with the provisions of this Constitution.
The performance of duties of the National Assembly, the Council
of Ministers, the Courts, Constitutional organs and States agencies
shall be in accordance with the rule of law.?

The Constitution contains one chapter - Chapter X the
Courts - dealing with the judicial powers. Chapter X is divided
into 5 parts. Part 1 is the General Provisions which states the
general principles regarding the judicial powers, while Parts 2, 3,
4, 5 contain provisions concerning the Constitutional Court, the
Courts of Justice, the Administrative Courts and the Military
Courts respectively. The division of the Chapter in this fashion
signifies that the Judiciary or the Court system in Thailand is a
parallel system of judicial jurisdiction with 4 types of courts.

Judicial powers, as one aspect of sovereign powers, are
vested in the Courts. This is affirmed in the Constitution which
provides that the trial and adjudication of cases are the powers
of the Courts, which must be carried out with due regard to
justice in accordance with the Constitution, laws and in the name
of the King. Judges are independent in the proper, swift and fair
trial and adjudication of cases in accordance with the Constitution
and laws.?

L' The Constitution of the Kingdom of Thailand, B.E. 2550 (2007), section 2.
2 Ibid., section 3.
5 Ibid., section 197 paras. 1 and 2.
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This means that only the Courts can exercise judicial powers
to ensure justice. The Constitutional Court, just like other Courts
in the system, is independent and has to decide constitutional
cases in accordance with the Constitution and laws. Various
guarantees of independence of the Constitutional Court are
specified in the Constitution and related laws. These guarantees
will now be examined.

I. The independence of the Constitutional Court as
an institution

In constitutional democracy, the constitution is regarded
as supreme. This principle of the supremacy of the constitution
is reflected in the Constitution that the Constitution is supreme
law of the State. The provisions of any law, rule and regulation,
which are contrary to or inconsistent with the Constitution will
be unenforceable.*

The Constitutional Court performs the important
function of safeguarding this supremacy of the Constitution.
It also serves as a judicial body which recognizes and protects
the rights and liberties of the people and translate into reality
the protection of rights and liberties by the exercise of adjudicative
power.

The constitutional status of the Constitutional Court

The Constitutional Court was established by virtue of
the Constitution. It consists of the President and eight judses to
be appointed by the King upon advice of the Senate.” Judges of

4 Ibid., section 6.
5 Ibid., section 204 para. 1.
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the Constitutional Court are styled “Justices of the Constitutional
Court”.

The Constitution provides for the Constitutional Court
to have powers and duties in adjudicating and ruling constitutional
cases. These powers and duties may be divided into the following
nine categories:

(1) constitutional review of bills and draft rules of
procedure of the legislative branch prior to their promulgation
to ensure that they are not inconsistent with or contrary to the
Constitution;®

(2) constitutional review of a promulgated law to ensure
that it is not inconsistent with or contrary to the Constitution;’

(3) constitutional review of the prerequisites for the
enactment of an Emergency Decree to ensure that it is not
inconsistent with or contrary to the Constitution;®

(4) ruling on whether or not members of the House of
Representatives, senators or members of the committee are
involved directly or indirectly in the use of the appropriations;’

(5) ruling on disputes regarding the powers and duties
among the National Assembly, the Council of Ministers or the
Constitutional organs other than the Courts which arise between
two or more of such organs;'°

6 Ibid., sections 141, 149, 154, 155.
" Ibid.,sections 211, 245, 257, 212.
8 bid., section 184.
9 Ibid., section 168.
10/b/'d., section 214.
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(6) review resolutions or regulations of political parties,
consideration of appeals of members of the House of
Representatives and ruling on cases concerning the constitutional
exercise of political rights and liberties by a person or a political
party;

(7) ruling on the membership or qualification of a
member of the National Assembly, Ministers and Election
Commissioners; '

(8) ruling on whether or not a treaty requires prior
approval of the National Assembly;"?

(9) powers and duties prescribed under the Organic Act
on Political Parties, B.E. 2550 (2007).*

R r nomy an ministrativ nom

The Constitutional Court has the autonomy to organize
itself with regard to case management as well as the general
administration of the Court. The Court has an  independent
secretariat, with the Secretary-General of the Office of the
Constitutional Court as the superior official directly responsible
to the President of the Constitutional Court. A person to be
appointed as the Secretary-General of the Office of the

Ybid,, section 65, 106 (7), 237.
2)bid., sections 91, 182, 233.
13/bicl., section 190.

% The Organic Act on Political Parties, B.E. 2550 (2007), section 13, 14,
41, 33, 20 (4), 31, 91, 93,94, 98.
See also, Office of the Constitutional Court, A Basic Understanding of
the Constitutional Court of = the Kingdom of Thailand, 2008 pp. 4 - 32.
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Constitutional Court must be nominated by the President of
the Constitutional Court with the approval of Justices of the
Constitutional Court collectively. The Office of the Constitutional
Court has independence in personnel administration, budget and
other activities as provided by law."

In this connection, the Office of the Constitutional
Court Act, B.E. 2542 (1999) was enacted to give effect to the
above-mentioned provision of the Constitution. According to this
Act, the Justices of the Constitutional Court collectively have
the power to issue regulations or notifications with respect to
general administration, personnel administration, budget, finance
and property and other businesses of the Office of the
Constitutional Court. Such regulations or notifications will be
sicned by the President of the Constitutional Court and come
into force upon their publication in the Government Gazette.'®

Justices of the Constitutional Court collectively, in
practice, play 3 important and distinctive roles. For the adjudicative
function, the Justices collectively are the Constitutional Court.
The Justices collectively play a role of the Board of Directors in
performing administrative affairs of the Office of the Constitutional
Court. And, lastly, the Justices collectively become the Central
Personnel Administration Body for officials of the Office of the
Constitutional Court. All these show the independence of the
Constitutional Court in the administration of its own affairs.

1S_S'upra, note 1, section 217.

160ﬁ$ce of the Constitutional Court Act, B.E. 2542 (1999), section 6.
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As for the procedures of the Court, the Constitution
provides in Section 216 paragraph six that the procedures of the
Constitutional Court shall be in accordance with the Organic Act
on Procedures of the Constitutional Court. The Organic Bill on
Procedures of the Constitutional Court has been submitted for
consideration of the House of Representatives since 2008.
Nevertheless, this Bill is still pending consideration in the House
of Representatives.

The Constitution provides in Section 300 paragraph five,
as part of its transitional provisions, that while the Organic Act
on Procedures of the Constitutional Court has not yet been
enacted, the Constitutional Court has the powers to prescribe
rules on procedures and rendering of decisions. So the
Constitutional Court has issued the “Rules of the Constitutional
Court on Procedures and Ruling B.E. 2550 (2007)”. The Rules
have been applied to every case that comes to the Constitutional
Court at the present time. Constitutional Court procedures under
the Rules provide for an inquisitorial system. Any procedure which
is not specifically provided for under these Rules will be governed
by provisions of the Civil Procedure Code to the extent that such
provisions are applicable and not inconsistent with these Rules.

Budgetary independence

The Constitutional Court administeres its own budget
which is part of the State budget. The Constitution provides that
the State will allocate adequate budgets for the autonomous
administration of the Constitutional Court and in consideration
of expenditure estimates for the Constitutional Court if the Court



drlnarumasgossuyey il

is of the opinion that the allocated budget is insufficient, it will
submit a motion to the committee (National Assembly’s
Budgetary Committee) directly."’

As regards the submission of budget estimates, the Office
of the Constitutional Court Act, B.E. 2542 (1999) stipulates that
the Office will submit to the Council of Ministers its estimates of
the budget in accordance with the resolution of the Justices of
the Constitutional Court collectively for the purpose of
incorporating it in the annual appropriations bill or the
supplementary appropriations bill, as the case may be, in order
to set it aside as subsidies of the Justices of the Constitutional
Court collectively and the Office of the Constitutional Court.
In this instance, the Council of Ministers may also prepare the
opinion with regard to the allocation of budget of the Justices
of the Constitutional Court collectively and the Office of the
Constitutional Court to be included in the memorandum
accompanying the introduction of the annual appropriations bill
or the supplementary appropriations bill. In the consideration of
the annual appropriations bill or the supplementary appropriations
bill, the House of Representatives or the Senate may allow the
Secretary-General of the Office of the Constitutional Court to
give explanations.'®

As it happens every year, the National Assembly
Budgetary Committee or the National Assembly rarely changes
the budget estimates of the Office of the Constitutional Court.

175upra, note 1, section 168 paras. 8 and 9.

185upra, note 16, section 13.
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One outstanding feature of the budgetary management
of the Office of the Constitutional Court is that the unspended
money left over from the previous fiscal years can be carried
forward to the current fiscal year for spending. However, a report
regarding this amount has to be submitted to the Council of
Ministers at the end of every fiscal year.

Allin all, it could be said that the Constitutional Court
has necessary autonomy regarding its budget which could
contribute to its institutional independence.

Disciplinary in nden

Justices of the Constitutional Court are required to follow
the Constitutional Court’s Guideline for judicial conduct. Serious
violation of proper judicial conduct could result in criticism by
fellow Justices. It is up to the person’s conscience to do what
is necessary to rectify the wrong. In practice, however, rarely did
unproper conducts occur.

mpliance with isions of th nstitution r

The Constitution stipulates that the decision of the
Constitutional Court will be deemed final and binding on the
National Assembly, the Council of Ministers, the Courts and other
State organs.” It is final in the sense that the parties may not file
an appeal to any court or body. It is binding in the sense that
the decisions of the Constitutional Court will be binding not only
to the parties but also to third parties. Thus, once the
Constitutional Court passes a ruling, that ruling will be directly

19Suprc1, note 1, section 216 para. 5.
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binding on the National Assembly, the Council of Ministers, the
Courts as well as constitutional organs and state agencies in the
enactment, application and interpretation of laws.

In practice, so far, there has never been a case of non-
compliance with the decision of the Constitutional Court.

Relationship with the media

The Constitutional Court attaches great importance to
public understanding of the works of the Court. In this connection,
the Court has undertaken a wide variety of projects, some already
executed and some to be executed in the future, in order to
promote public understanding of the role of the Constitutional
Court as well as its decisions. For example, there are projects of
the Court meeting the people in the provinces, quiz competition
projects, drawing contest projects, etc. Apart from these, books,
pamphlets, journals, bulletins, and newsletters are regularly
prepared and distributed to bring information to the knowledge
of the public.

Still, the help of the media is needed because the media
can make the Court’s proceedings and its ruling comprehensible
to the general public. The media, as a matter of fact, acts like
the public’s eyes and ears. Correct and responsible reporting by
the media is therefore very important. The good mutual
understanding between the Court and the media is therefore
necessary and desirable.

The Constitutional Court initiated a dialogue between
the Court and the media in the form of seminars organized from
time to time. At such seminars, the atmosphere was always good.
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Views were usually exchanged frankly and freely. Such seminars
will surely be organized regularly in the future.

The Constitutional Court assigns the Office of the
Constitutional Court the task of communicating with the media.
A spokesmen team has been appointed to do this job, comprising
the Secretary-General and one of the Deputy Secretaries-General
of the Office of the Constitutional Court. The team usually holds
press conference, especially on the day that the Constitutional
Court renders a decision. Press release briefing the substance of
the Court’s decision are distributed at this occasion.

It can be said that, in general, the relationship between
the Constitutional Court and the media is pretty good. There are,
however, two kinds of problems occasionally coming up in this
relationship.

The first kind involves inaccurate or misleading reporting
of the essence or reasons of the Court’s decisions which results
from erroneous interpretation of the decisions on the part of the
media for whatever the reason. This kind of problems could,
however, be rectified in the future by facilitating or helping the
media in the writing of news reports on the Court’s decisions.
One way is by the Office of the Constitutional Court preparing a
decision summary couched in laymen’s terms as possible to be
distributed to the media. The other way is that the Office of the
Constitutional Court organizes from time to time a short training
course about the working and functioning of the Constitutional
Court and meaning of legal terms usually used in the decisions.

Another kind of problems is more serious. It is noted
that every time cases which could have political implications are
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under consideration of the Constitutional Court, for example, a
case involving whether a big political party would be dissolved
or not, some newspapers then act as a “mouthpiece” of some
political groups who have interests in the case by reporting only
one-side understanding of the story, even rumours, sometimes
to the point of bringing the Court into disrepute and diminishing
or damaging the credibility and impartiality of the Court. Such
being a case, the Office of the Constitutional Court has no choice
but to issue explanations concerning the true story in order to
dispel misunderstanding and correct false impression.

If the acts on the part of the newspaper amount to
defamation or other violations of laws, the Office of the
Constitutional Court, at the instance of the Justices of the Court
collectively, will make a complaint to the police to start the
criminal proceedings, in accordance with due process of law, in
the Courts of Justice.

ll. The constitutional independence of individual
judges
While it is admitted that in one sense the individual
independence of the judge depends on “the state of mind” of
that particular judge in the discharge of judicial office, it is still
important that there should be guarantees of independence of
individual judges stipulated in either the Constitution or law. In
the case of the Constitutional Court of Thailand, a certain number
of guarantees that support the independence of individual judges
are provided in the Constitution.
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jon pr

Since the Constitutional Court is a special judicial organ,
the selection for the 9 Justices of the Constitutional Court is
different from judges of other courts. Justices of the Constitutional
Court are from three sources:

(a) Justices of the Supreme Court of Justice, 3 of whom
are elected at a General Assembly of the Supreme Court of
Justice by secret ballot.

(b) Justices of the Supreme Administrative Court, 2 of
whom are elected at a General Assembly of the Supreme
Administrative Court by secret ballot.

(c) Qualified persons, 2 qualified persons in the field of
law who genuinely possess knowledge and expertise in law and
2 qualified persons in the fields of political science, public
administration or other social sciences who genuinely possess
knowledge and expertise in the administration of State affairs.

The selection process of the Justices of the Constitutional
Court is as set out in a diagram below:
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The King appoints the President and

the Justices of the Constitutional Cou

rt

The President of Senate tenders to the
King for the appointment of the President

and the Justices of the Constitutional Court

The General Assembly of the
Supreme Court of Justice
elects 3 Justices of

the Supreme Court of Justice

The General Assembly of the
Supreme Administrative Court
elects 2 Justices of the Supreme

Administrative Court

The Senate passes a

Resolution approving

The elected persons

A Selection Committee  selects

and elects 2 qualified persons in the
field of law and 2 qualified persons
in the fields of political science,
public administration or other

social sciences

*

- 9 elected persons shall hold a meeting and elect one among

themselves to be the President of the Constitutional Court and notify the result

to the President of the Senate accordingly.

- The President of the Senate shall countersign the Royal Command

appointing the President and Justices of the Constitutional Court.

** The Selection Committee comprises the following:

1. President of the Supreme Court of Justice;

2. President of the Supreme Administrative Court;

3. Speaker of the House of Representatives;

4. Leader of the Opposition in the House of Representatives;

5. One person selected by and amongst Presidents of independent

constitutional organs.
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It can be seen that, among the 9 Justices, 5 Justices are
elected by the Judiciary while the other 4 are elected by the
Legislature. The Executive has minimal, if any, part in the election
of the Justices of the Constitutional Court. Indeed, it could be
said that the government has only one small voice through the
Speaker of the House of Representatives in the Selection
Committee of qualified persons since usually the Speaker is from
the ruling political party or one of the ruling political parties. The
Justices of the Constitutional Court therefore owe no duty of
“gratitude” to those who elected them, thus enhancing their
individual independence.

Professional qualifications

The Justices of the Constitutional Court have high
professional qualifications. Five among the nine Justices are from
the highest courts of the Judiciary, namely the Supreme Court
of Justice and the Supreme Administrative Court. The other four,
those who have been elected as qualified persons in the field
of law or the fields of political science, public administration or
other social sciences, also have high qualifications in that they
must have been a Minister, a judge of the Supreme Military Court,
an Election Commissioner, an Ombudsman, a National Counter
Corruption Commissioner, a State Audit Commissioner or a
National Human Rights Commissioner, or having served in a
position of not lower than Deputy Attorney-General, Director-
General or a person holding an administrative position in a
government agency having administrative powers equivalent to
a Director-General, or holding a position of not lower than
Professor or having been a lawyer practicing legal profession
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regularly and continuously for not less than thirty years up to
the date of nomination.

The Justices of the Constitutional Court are equal. The
President is the “first among equals (primus inter pares)”.
However, the election for the position of the President has to
be done among themselves at the beginning of the term of office
before the Royal Appointment or whenever the position is vacant
thereafter. Therefore, there is no question of the promotional
“temptations” as such.

Age and term of office

The minimum age for qualified persons in the field of
law and the fields of political sciences, public administration or
other social sciences to be elected to become Justices of the
Constitutional Court is 45 years. There is no minimum age as far
as Justices of the Constitutional Court who come from the
Supreme Court of Justice and the Supreme Administrative Court
are concerned. Of course, in practice, any person who could
reach the positions of Justices of the Supreme Court of Justice
and the Supreme Administrative Court usually are older than 45
years.

The term of office for the President and Justices of
the Constitutional Court is 9 years. They will hold office for
only one term.

In addition to the vacation of office upon the expiration
of term, the President and Justices of the Constitutional Court
vacate office upon:

(1) death;
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(2) being of seventy years of age;

(3) resignation;

(4) being disqualified or being under any of the
prohibitions;

(5) having done an act in violation of incompatibilities;

(6) the Senate passing the resolution for the removal
from office;

(7) being sentenced by a judgment to imprisonment
notwithstanding the case not being final or the suspension of
sentence, except the case of an offence committed through
negligence, a petty offence or a defamation offence.”’

The removal from office by the Senate will be elaborated
below.

The fixed term of office and non-renewability certainly
serve as a guarantee for individual independence of the President
and Justices of the Constitutional Court.

Materi nefi

The Constitution stipulates that salaries, emoluments
and other benefits of judges shall be as prescribed by law;
provided that the system of salary-scale or emoluments
applicable to civil servants shall not be applied. The said
provisions also apply to Election Commissioners, Ombudsmen,
National Counter Corruption Commissioners and State Audit
Commissioners mutatis mutandis.’! In this connection, there is a

D bid., section 209.
2L Ibid., section 202.
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separate Act on salaries, emoluments and other benefits of the
President and Justices of the Constitutional Court. The level of
salaries, emoluments and other benefits of the President and
Justices of the Constitutional Court is, in principle, on par with
those of the Presidents and Justices of the Supreme Court of
Justice and the Supreme Administrative Court at a reasonable
level commensurate with the positions concerned. It is believed
that the level of salaries, emoluments and other benefits would
promote the independence of those Justices.

Incompatibiliti

According to the Constitution?, the President and
Justices of the Constitutional Court must not be a government
official holding a permanent position or receiving a salary. Nor
can they be an official or employee of a State agency, State
enterprise or local government organization or a director or
adviser of a State enterprise or State agency. The other prohibitions
are: they must not hold any position in a partnership, a company
or an organization carrying out business with a view to sharing
benefits or incomes, or be an employee of any person and they
must not engage in any other independent profession. These
incompatibilities start to be applied when the person concerned
assumes his duty: he must have resigned from those positions
mentioned above or must produced credible evidence that his
engagement in such independent profession has ceased to exist.
However, at the time of being elected to the position of the
President or a Justice of the Constitutional Court he must not

22 Ibid., section 207.
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be under any of the prohibitions:

(@) he must not be a member of the House of
Representatives, senator, political official, member of a local
assembly or local administrator;

(b) he must not be or have been a member or holder
of other position of a political party over the period of three
years preceding the taking of office;

(c) he must not be an Election Commissioner, an
Ombudsman, a National Counter Corruption Commissioner, a
State Audit Commissioner or a National Human Rights
Commissioner.

The purpose of having these constitutional limitations
is to prevent the Justice from being in a situation of conflict of
interests or a situation that could compromise his independence.

Removal from office or impeachment process

The President and Justices of the Constitutional Court
who are under exhibited circumstances of unusual wealthiness
indicative of the commission of corruption, malfeasance in office,
malfeasance in judicial office or an intentional exercise of power
contrary to the provisions of the Constitution or law or serious
violation or failure to comply with ethical standards, may be
removed from office by the Senate.?

The process may be initiated by the lodging of complaint
to the President of the Senate requesting the Senate to pass a
resolution removing the person from office by either of the

2 Ibid., section 270.



drlnarumasgossuyey b6

following:

(@) members of the House of Representatives of not
less than one-fourth of the total number of the existing members
of the House; or

(b) senators of not less than one-fourth of the total
number of the existing members of the Senate; or

(c) voters of not less than twenty thousand in number.

The complaint must clearly itemize the circumstances
in which such a person has allegedly committed the act.**

The President of the Senate then refers the matter to
the National Counter Corruption Commission for inquisition
without delay. When the inquisition is completed, the National
Counter Corruption Commission will prepare a report for
submission to the Senate. Such a report will clearly state whether,
and to what extent, the accusation stated in the complaint
contains a prima facie case, whether there are convincing
evidences, and the resolution therefor.?

Upon receipt of the report of the National Counter
Corruption Commission, the President of the Senate will convoke
a sitting of the Senate for considering the said matter without
delay. A senator will have independence in casting a vote by
secret ballot. A resolution for the removal of any person from
office must be passed by the votes of not less than three-fifth
of the total number of the existing members of the Senate.?

24/b/‘d., section 271.
2 Ibid., section 272.
% Ibid., sections 273 and 274.
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The Oath of office

In Thailand, before taking office, every judge must have
an audience with His Majesty the King to make a solemn
declaration before the King in the following words:

“I (name of the declarer) do solemnly declare that | will
be loyal to His Majesty the King and will faithfully perform my
duties in the name of the King without any partiality in the interest
of justice, of the people and of the public order of the Kingdom.
| will also uphold and observe the democratic regime of
government with the King as Head of the State, the Constitution

of the Kingdom of Thailand and the law in every respect.”’

Any solemn declaration before the King is considered
the sacred act in Thailand. It is therefore widely believed that
this declaration should as least serve as a constant reminder to
each individual judge that he should abide by the declaration in
the discharge of his judicial office, thereby promoting his
independence.

lll. Operating procedures of the Constitutional Court

ndine (L ndi fore th nstitution

The Constitutional Court, as a court, cannot start the
proceeding by itself at its own initiative. There must be some
subjects who have legal standing (locus standi) according to the
Constitution to file an application with the Constitutional Court
to start the case. The Constitution provides that Courts of Justice,
Administrative Courts, Military Courts, Constitutional organs,

2 Ibid., section 201.
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holders of certain important political positions, members of the
House of Representatives, senators, Attorney-General and persons
whose rights and liberties have been infringed have the right to
file an application with the Constitutional Court for a ruling or
order.

The filing of an application has to be in accordance with
the procedures and conditions stipulated in the Constitution.
Just to give examples. For a constitutional review of a bill, only
the Speaker of the House of Representatives, President of the
Senate, President of the National Assembly and the Prime Minister
will have locus standi before the Constitutional Court. However,
for the Speaker of the House of Representatives or the President
of the Senate or the President of the National Assembly (the
Speaker of the House of Representatives also holds this position)
to do so, he must be requested by members of the House of
Representatives, Senators or members of both Houses constituting
no fewer than one-tenth of the existing members of the those
Houses. Or in the case of a constitutional review of provisions of
promulgated laws, only Courts of Justice, Administrative Courts
and Military Courts can apply for ruling if the court finds on its
own accord or a party to the case objects with reasons that a
provision of law to be applied to the case is contrary to or
inconsistent with the Constitution.?®

2 For detalil, see Office of the Constitutional Court, A basic Understanding
of the Constitutional Court, supra. note 14. pp. 34 - 49.
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A priori an riori constitutional review
Thailand’s system provides for both a prior and a
posteriori constitutional reviews.

Just two examples of a priori review cases.

1. A priori review of an Organic Bill before it is presented
to the King for Royal Signature. This is compulsory. The
Constitutional Court has to complete its determination of its
constitutionality within thirty days.”

2. A priori review of a Bill before it is presented to the
King for Royal Signature. If either members of the House of
Representatives, senators or members of the both Houses of the
National Assembly constituting no fewer than one tenth of the
existing members of both Houses or the Prime Minister finds that
such a bill contains provisions which are contrary to or inconsistent
with the Constitution or the enactment process as provided by
the Constitution was not properly complied with.

In its a priori review, the Constitutional Court will look
into the substance of the bill as well as the enactment process.
The effect of the Constitutional Court’s decision will be examined
in the next item regarding the role of “negative legislator”.

A posterior review, on the other hand, is a review of
promulgated law in a concrete case. Contentious constitutional
issues are usually referred to the Constitutional Court by
the Courts of Justice, the Administrative Courts or the Military
Courts. But the system in the Constitution also allows the

2 Ibid., section 141.
30 Ibid., section 154.
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Ombudsmen®' and the National Human Rights Commission®
to file applications to the Constitutional Court. Moreover, a person
whose rights and liberties recognized by the Constitution has
been violated by a provision of law has the right to file an
application with the Constitutional Court for a ruling. However,
in a case of complaint such as this all legal remedies must have
been exhausted.

In its a posteriori review, the Constitutional Court can
only look into the substance of the promulgated law. If the
provisions of law are found to be contrary to or inconsistent with
the Constitution they will be unenforceable.”

R f “n iv i r”

In case of a priori review of an organic bill, if the
Constitutional Court decides that the provisions of an organic
bill are contrary to or inconsistent with the Constitution, such
provisions shall lapse. But if the Constitutional Court decides that
such provisions are the essential element thereof or the organic
bill has not been duty enacted under the provisions of the
Constitution, such organic bill shall lapse.*

However, in the case where a decision of the
Constitutional Court results in the lapse of provisions contrary
to or inconsistent with the Constitution as stated above, such
organic bill will be returned to the House of the Representatives

L 1bid., section 245.
%2 Ibid., section 245.
3 Ibid., section 6.

34 Ibid., section 141 para 2.
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and the Senate respectively for their reconsideration. The House
of Representatives or the Senate will amend the organic bill by
removing the provisions which are contrary to or inconsistent
with the Constitution. The organic bill will then proceed towards
promulgation.®

In a priori review of an ordinary bill, the Constitution
prescribes that if the Constitutional Court rules that such bill
contains provisions which are contrary to or inconsistent with
the Constitution, or has not been enacted in accordance with
the provisions of this Constitution, and such provisions constitute

an essential substance, the entire bill will lapse.36 Such being a
case, the enactment process for that bill will have to be restarted.

However, if the Constitutional Court rules that such bill
contains provisions which are contrary to or inconsistent with
the Constitution, but do not constitute an essential substance,
only such contrary or inconsistent provision will lapse. The bill
without the lapsed provisions, however, will be able to come
into force upon promulgation.®’

These provisions of the Constitution show that in
Thailand, a role of “negative legislator” played by the Constitutional
Court is the acceptable norm for the Legislature.

Dissentine Opini

The Constitution provides that the quorum of Justices
of the Constitutional Court for hearing and rendering a decision

*> Ibid., section 141 para 3.
% Ibid., section 154 para 3.
37 Ibid., section 154 para 4.
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will consist of not less than five Justices. The decision of the
Constitutional Court will be made by a majority of votes, unless
otherwise provided in the Constitution. Every Justice of the
Constitutional Court who constitutes a quorum will give an opinion
on his own part and make an oral statement to the meeting before
passing a resolution. The decisions of the Constitutional Court
and the opinions of all Justices will be published in the
Government Gazette.”®

From this provision, it can be seen that the Justices of
the Constitutional Court of Thailand are free to have separate
opinions or dissenting opinions. Transparency is served since the
Court’s decisions as well as each Justice’s opinion will appear
in the Government Gazette. The process will surely enhance the
independence of individual Justices.

Process of deliberation of the Court

The Justices of the Constitutional Court collectively will
consider a case after accepting it for consideration and ruling.
However, when an application has been filed with the
Constitutional Court, the President usually appoint no fewer than
three Justices to have charge of the case. The duties of Justices
in charge are: consideration whether to accept the application
for consideration and ruling or not; have charge over the case
file; and issue any order which does not constitute a ruling of
the case. An order of Justices in charge of a case will be made
by a majority vote.

8 Ibid., section 216.
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At present, the President has appointed two groups of
four Justices in charge and this arrangement works well.

The Court which means the Justices of the Court
collectively considers the case in camera. Confidentiality has to
be preserved strictly. In the deliberation, the Justices are free to
state their opinions on the case. The decision of the Court will
be taken by votes on each issue of the case as set by the Court.
No abstention will be allowed.

The confidentiality of the deliberation of the
Constitutional Court will serve as a guarantee for the Court’s
independence.

CONCLUSION

Independence is a very important tenet of the judiciary,
including the Constitutional Courts. It is @ means which enables
judges to decide cases impartially, without fear or favour, affection
or ill will. The guarantees of independence of the Constitutional
Court of Thailand as an institution as well as the constitutional
independence of individual justices as provided in the Constitution
and related laws are certainly necessary. But are they sufficient?
May be not.

At the present time, when diverse challenges — or even
threats — to independence of the Constitutional Court happen
to be on the rise, supports from the executive, the legislators,
the administrators, the media, civil society organizations and the
public in general are required. It is admitted that the diversity of
challenges to independence of the Constitutional Court calls for
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diverse answers to how independence of the Constitutional Court
could be defended and reinforced, both in the short term and
long term.

In facing these challenges, the “state of mind” of the
Justices of the Constitutional Court becomes all the more
important. The Justices must stand firm, face the difficulties with
great fortitude, and also maintain the high level of resilience in
the discharge of their judicial duties with impartiality. Especially,
they must abide by their oath of office solemnly declared before
His Majesty the King at the time of their taking office.

ok sk ok



