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The Constitutional Court Procedures
of the Kingdom of Thailand

Dr. Punya Udchachon Ph.D., LL.D."
Advisor of the Office of the Constitutional Court

1. Introduction

The Constitutional Court of the Kingdom of Thailand was
established by the Constitution 1997 in the first times in Thailand.
And now, It exercises on the provision of the Constitution 2007 which
came into force on 24" August 2007. The Constitution is the supreme
law of the State ; the provisions of any organic law, law, rule or
regulation, which are contrary to or inconsistent with this Constitution,
shall be unenforceable. The Constitutional Court of the Kingdom of
Thailand is the specialized court form that follows the Philosopher
Hans Kelsen’s idea, the father of the Constitutional Court, to safeguard
the Supremacy of the Constitution. Therefore, The constitutional
Court of the Republic of Austria and the Constitutional Court of the
Federal Republic of Germany are the model of Thai Constitutional
Court.

2. Composition

The Constitutional court of the Kingdom of Thailand consists
of the President of the Constitutional Court and eight judges of the
Constitutional Court, appointed by the King upon the advice of the

*This paper presented to the German-Southest Asian Center of
Excellence for Public Policy and Good Governance (CPG), Faculty of Law,
Thamasat University, Bangkok Thailand, June 2013.
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Senate." This composition can divide as follows :

2.1 Judges of the Supreme Court, 3 of whom are elected at
a General Assembly of the Supreme Court by se cut ballot.

2.2 Judges of the Supreme Administrative Court, 2 whom are
elected at a General Assembly of the Supreme Administrative Court
by secret ballot.

2.3 Qualified persons in the field of law, 2 persons who
genuinely possess knowledge and expertise in law.

2.4 Qualified persons in the field by political science, public
administration or other social sciences, 2 persons who genuinely
possess knowledge and expertise in the administration of state affairs.

In case of that no judge of the Supreme Court or judge of the
Supreme Administration Court is elected to become a Constitutional
Court Judge, the General Assembly of the Supreme Court or General
Assembly of the Supreme Administrative Court, as the case may by,
shall elect other persons having the qualifications and not king under
a prohibition with regard to being a Constitutional Court Judges.

The nine Constitutional Court Judges meet and select one
amongst themselves to become the President of the Constitutional
Court. The President of the Constitutional Court and Constitutional
Court Judges shall hold office for nine years and may hold office for
only one term. For the appointment, the President of the Senate
tenders to the King for the appointment of Constitutional Court
Judges.

" The Constitution of the Kingdom of Thailand 2007, Section 204.
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Table 1 : The composition of the Constitutional Court Judges

in 2013.
ltem Name Background Position
1 | H.E. Charoon Intachan Judge of the Supreme | The President of the

Administrative Court.

Constitutional Court since
8 October 2013.

2 | Mr. Nurak Marpraneet Judge of the Supreme | Constitutional Court Judge.
Court.

3 | Mr. Boonsong Kulbupar | Judge of the Supreme | Constitutional Court Judge.
Court.

4 | Mr. Chat Chonlaworn Judge of the Supreme | Constitutional Court Judge.
Court. (The Former President of

the Constitutional Court)

5 | Mr.Twekiat Menakanist be selected in field of | Constitutional Court Judge.
law.

6 | Mr. Udomsak Nitimontree | Judge of the Supreme | Constitutional Court Judge.
Administrative Court.

7 | Mr. Jaran Pukditanakul be selected in field of | Constitutional Court Judge.
law.

8 | Mr. Suphot Khaimuk be selected in field of | Constitutional Court Judge.
political science etc.

9 | Mr. Chalermpon Ake-uru | be selected in field of | Constitutional Court Judge.

political science etc.
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3. Powers and Duties

The Constitution of the Kingdom of Thailand 2007 provided
for the Constitutional Court to have powers and duties in adjudicating
and ruling constitutional cases that categorized into nine functions
as follows :

3.1 constitutionality review of bills of law and draft rules of
procedure of the legislature prior to promulgation so as to prevent
any contrariness or inconsistencies with the Constitution ;

3.2 constitutionality review of laws already in force so as to
prevent any contrariness or inconsistencies with the Constitution ;

3.3 constitutionality review of the conditions for enacting an
Emergency Decree so as to avoid any contrariness or inconsistencies
with the Constitution;

3.4 to rule on whether or not a member of the Horner of the
Represmtatives, Streator or Committee member has committed an
act which results in a direct or indirect interest in the use of budgetary
appropriations ;

3.5 to rule on disputes of conflicts pertaining to the powers
and duties of two or more organs with respect to the National
Assembly, Council of Ministers or non-judicial constitutional organs ;

3.6 to rule on resolutions or regulations of political parties, to
consider appeals of members of the House of Representatives and
to rule on cases concerning persons or political parties exercising
political rights and liberties unconstitionally ;

3.7 to rule on the membership or qualifications of members
of the National Assembly, Minister and Election Commissioners ;

3.8 to rule on whether or not a treaty must be approved by
the National Assembly ;
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3.9 powers and duties stipulated by the organic Act on Political
Parties 2007.

4. The Constitutional Court Procedure Law.

Since the Constitutional Court was established by the
Constitution 1997 to 2013, There were seven Constitutional Court
Rules that could be categorized into three stages.

4.1 The first stage (1997-Septmeber 18, 2006). The
Constitution of the Kingdom of Thailand section 269 provides that

“the procedure of the Constitutional Court shall be
prescribed by the Constitutional Court, which must be done by a
unanimous resolution of its judges, and shall be published in the
Government Gazette.

The procedure of the Constitutional Court under paragraph
one must also be founded at least upon fundamental guarantees
with regard to the openness of heaving, the opportunity to the parties
to express their opinions before the decision of the case, the right
of the parties to inspect documents relating to them, the opportunity
to challenge the judge of the Constitutional Court and the reasoning

of the decision or order of the Constitutional Court. 2

In this stage, there were five Constitutional Court Rules as
follows.

(1) Rules of the Constitutional Court on Procedures and
Ruling 1998.

(2) Rules of the Constitutional court on Procedures and
Ruling (Second Amendment) 1998.

% Ibid; Section 269.
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(3) Rules of the constitutional Court on Procedures and
Ruling (Third Amendment) 1999.

(4) Rules of the Constitutional Court on Procedures and
Ruling (Forth Amendment) 2001.

(5) Rules of the Constitutional Court on Procedures and
Ruling 2003.

4.2 The second stage. There was coup d’état in Thailand on
September 19, 2006 and led to dissolve the Constitution of the
Kingdom of Thailand 1997 and the Constitution Court. Nevertheless,
the constitution of the Kingdom of Thailand (Interim) 2006
established the Constitutional Council that consisted of nine judges.3
The Constitutional Tribunal judges exercise the cases on the Rules
of the Constitutional Tribunal on Adjudicative Quorum, Procedures
and Ruling Process 2006.

4.3 The third stage (August 24, 2007 - now). Thailand has
the Constitution of the Kingdom of Thailand 2007. This constitution
provides that the procedures of the Constitutional Court shall be in
accordance with the Organic Act on Procedures of the Constitutional
Court.” And while the Organic Act on Procedures of the Constitutional
Court has not yet been enacted, the Constitutional Court has the
powers to prescribe rules on procedures and rending of decisions
but such organic law shall be enacted within one year as form the
date of promulgation of the Constitution.” At the present, The House

*The Constitution of the Kingdom of Thailand (Interim) 2006,
Section 35.

*The Constitution of The Kingdom of Thailand 2007, Section 216
paragraph five.

® Ibid ; Section 300 paragraph five.
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of the Representatives has not yet approved the Bill. So the
Constitutional Court has issued and applied the Rule of the
Constitutional Court on Procedures and Ruling 2007 and it publishes
in the Government Gazette.

5. The Constitutional Court Rules

Now, there are three laws that are applied to the Constitutional
Court Rulings as follows : the Constitution, the Rules of the
Constitutional Court on Procedures and Ruling 2007, and the
Regulation of the Constitutional Court on Case Management 2012.

5.1 The Constitution

The Constitution of the Kingdom of Thailand 2007
provides the essential rules on Constitutional Court rulings.6

(1) A quorum of the Constitutional Court Judges in a
hearing and giving of a decision must comprise no fewer than five
Constitutional Court Judges.

(2) A ruling of the Constitutional Court shall be made by
a majority of votes unless the only exception concerning with the
constitutionality review of the conditions for enacting an Emergency
Decree, which requires the votes of no fewer than two-third of the

total number of the Constitutional Court Judges (nine judges).7

(3) Each the Constitutional Court Judge shall to prepare
an individual opinion in the ruling. This opinion shall be declared
orally in a meeting before voting on a resolution and will be published
in the Government Gazette.

® The Constitution of the Kingdom of Thailand 2007, Section 216.
" Ibid ; Section 185 paragraph four.
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(4) The essential substance of the Constitutional Court
decision must at least consists of the background or allegation,
summary of facts, obtained from hearing, reasons for the decision on
questions of fact and questions of law and the provisions of the
Constitution and the law invoked and resorted to.

(5) The decision of the Constitutional Court shall be
deemed find and binding on the National Assembly, Council of
Ministers, Courts and other State organs.

(6) In case of the annual appropriations bill, the
Constitutional Court shall give a decision within seven days as from
the date of its receipt.8

(7) In case of the organic law, the Constitutional Court
shall give a decision with thirty days as from the date of its receipt.9

(8) If the Constitutional Court decides that the provisions
of an organic law bill are contrary to or inconsistent with the
Constitution, such provisions shall lapse and if the Constitutional
Court decides that such provisions are the essential element thereof
or the organic law bill has not been duly enacted under the provisions
of the Constitution, such organic law bill shall lapse.

5.2 Rules of the Constitutional Court on Procedures and
Ruling 2007

These Rules consist of fifty-eight clauses that provide for
an inquisitional system in five ste|os.10

® Ibid ; Section 168 paragraph seven.

? lbid ; Section 141 paragraph one.

' The Rules of the Constitutional Court on Procedures and Ruling 2007,
clause 6.



Punya Udchachon 9

First step, it is the acceptance of application. The
application must be in writing and contains polite words for at least
relating to follow details."!

(1) The name and address of the applicant ;

(2) A specification of the section of the Constitution and
law relevant to the cause of application ;

(3) A specification of the matter giving rise to the cause
for exercise of rights together with the relevant facts and
circumstances ;

(4) Arequest specifying an intent for the Court to proceed
in a certain manner together with clear supporting reasons., and

(5) A signature of the applicant. But in case of the
application is filed and submitted on behalf of another person,
a power of attorney to carry out the following act must also be
attached. The office of the Constitutional Court has power to
examine the absolute application. Once the application has been
filed with the Constitutional Court, the President of the Constitutional
Court shall appoint no fewer than three Constitutional Court Judges
to have charge of case. But exceptions are provided in case of the
following applications, the President of the Constitutional Court
may elect to not appoint a Constitutional Court Judge in Charge.
There are the applications as follows.

(1) An application for a constitutional review of an organic
law bill approved by the National Assembly.

(2) An application for ruling on whether then has been a
proposal, motion or any act by a member in the deliberation of an
Annual Appropriations Bill, Supplemental Appropriations Bill and

" Ibid ; clause 18.
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Transfer of Appropriation Bill which results in the member of the
House of Representatives, Senator or Committee Member having a
direct or indirect interest in the expenditure of appropriations budget.

(3) A case of urgent necessity.

In the (1) (2) (3) mentioned cases, the full Constitutional
Court Judges must consider to accept the application within three
days as from the receipt date of the application.

Second step, it is the consideration of the application,
the Constitutional Court Judges have two options for consideration:

(1) In case of acceptance the application, the Constitutional
Court Judges quorum shall be made the order within fifteen days.12

(2) In case of non-acceptance the application, the
Constitutional Court Judges quorum shall be set to the meeting of
the whole Constitutional Court Judges within seven days. If the whole
Constitutional Court Judges agree, the order shall be made.” If the
whole Constitutional Court Judges disagree, the case shall proceed
in accordance with the whole Constitutional Court Judges’s opinion.14

Third step, it is the notification of the application. After
the Constitutional Court Judges accept a party’s application for
consideration, the office of the constitutional court shall be made a
copy of application to the respondent. And the respondent shall
submit a statement in reply to the allegation within fifteen days as
from the receipt date of the application copy or within the period
stipulated by the Constitutional Court. If the respondent does not
apply the allegation, the Constitutional Court shall proceed with the

“Ibid., clause 27 paragraph one.
P lbid., clause 27 paragraph two.
" Ibid., clause 27 paragraph three.
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trial process in the next forth stage.15

Forth step, it is the trial proceedings that means the inquiry
or consultation meeting for deliberation or ruling.

(1) The inquiry means inspection of evidence, hearing or
examination of evidence that consists of important principles.

1.1 The inquiry must be conducted openly, except
where the Constitutional Court considers it appropriate in the interest
of order in courthouse vicinity or preservation of public interest.
For the first inquiry hearing date, the copies of the notice shall be
sent to the parties at least fifteen days prior to the scheduled date.

1.2 The parties have the rights to adduce themselves,
a person or other items as evidence as the Constitutional Court
considers and the rights to inspect evidence and make copies of
evidence of oneself or the other party. In order to trial proceedings
proceed quickly and fairly, the Constitutional Court may determine
a prior inspection of evidence but shall be notified at least fifteen
days in advance of the evidence inspection date.

1.3 The parties shall present all evidence submitted
to the court in order to enable both parties to inspect such evidence
in the evidence inspection date in item 1.2.

1.4 If the Constitutional Court finds that the case
contains sufficient facts and evidence, the Constitutional Court may
refrain from caring out an inquiry. And for the interest of justice, the
Constitutional Court may allow the parties to carry out additional
examination pursuant to the issues and facts already determined by
the Constitutional Court.

© Ibid., clause 29.
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1.5 The Constitutional Court may allow for an
examination of evidence located outside the courthouse by video
conference.

1.6 The parties have the rights to request to make
an opinion or closing statement. In this case, the applicant shall be
the first to make a statement and followed by the respondent.

(2) The consultation meeting for deliberation and ruling
requires a quorum that must consist of no fewer than five judges.16
A party, witness or related person may give facts or opinions in writing
with the permission of the Constitutional Court."’

Final step, the ruling and order making shall be made by
a majority vote except where provided otherwise by the Constitution,
for example, emergency decree which requires the note of no fewer
than two-third of the total number. A judge who is not eligible to
participate in the proceedings of a case does not have the power to
make a ruling for that case.

(1) Every judge must prepare a written opinion with his or
her individual ruling and make an oral statement to the meeting prior
to voting on a resolution.

(2) Aruling of the Constitutional Court must at least contain
the background or allegations, a summary of facts obtained from the
proceeding, reasons for ruling on a point of fact or law, and the
provisions of the Constitution and laws."®

(3) A ruling of the Constitutional Court shall become
effective on reading date and the ruling of the Constitutional Court

" Ibid., clause 24 paragraph one.
v Ibid., clause 44.

" Ibid., clause 53 paragraph one
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and the opinions of every judge in the quarum shall be published in
the Government Gazette."

5.3 The Regulation of the Constitutional Court on Case
Management 2012

By virtue of the Rules of the Constitutional Court on
Procedures and Ruling 2007 clause five, the President with the
approval of the Constitutional Court Judges has authorized to set
this regulation. The regulation consists of thirty-two clauses that have
the importance rule for example as follows :

1. The Constitutional Court opens daily since 08.30 to
16.30 except on the official holiday but it can be opened by the
Court or secretary-general’s notice.

2. The case bureaus have the register application system
that separates case into there categories : express case, urgent case
and normal case.

3. The case bureaus have to submit the application to
the Court within seven days as from the date of its receipt except
for the Rules of the Constitutional Court on Procedures and
Ruling 2007 clause 17 (5) (9), they have to submit immediately to
the court.

4. The Constitutional Court has power to combine cases
together that they are the same as law.

5. The ruling of the Constitutional Court and the opinions
of every judge shall be published in the Government Gazette within
sixty days as from the court decision except by virtue of law or
necessary else.

¥ Ibid., clause 54 paragraph two
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6. Analysis and Case Management Example

6.1 According to the Rules of the Constitutional Court on
Procedures and Ruling 2007 clause six, the Constitutional Court takes
the trial with an inquisitional system in theory. But in practice, it takes
the trial with both an inquisitional system and an accusitional system.
For example, the ruling of the Constitutional Tribunal No.3-5/2007 in
topic of the Attorney-General requests for dissolution orders against
Thai Rak Thai Party, Pattana Chart Thai Party and Paen Din Thai Party.
The trial proceeding of the case is eight months for hearing. Because
there are a lot of witnesses for the court hearing in every week.
As a result, the accusitional system is necessary for trial in this case.

The Constitutional Tribunal (the Constitutional Court)
considered in detail the applications, statements in reply to the
allegations of all three parties and all the evidence submitted by the
parties and gave decisions on points of law and points of fact which

could be summarized as follows : *°

1. The Constitutional Tribunal had the jurisdiction to try
and adjudicate this case because section 35 paragraph one of the
Constitution of the Kingdom of Thailand (Interim) 2006 provided for
the establishment of a Constitutional Tribunal and section 35
paragraph four provided that all cases pending proceedings in the
Constitutional Court prior to the conclusion of the Constitutional
Court shall be transferred to the powers and responsibilities of the
Constitutional Tribunal. Also, the Constitutional Tribunal was
comprised of judges from the Courts of Justice and Administrative
Courts, which were judicial bodies acting in the capacity of His Majesty
the King and enjoyed independence. The trial proceedings contained

0 Summary of the Constitutional Tribunal Ruling No.3-5/2007, May 30"
2007.
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fundamental safeguards of open trials, opportunities for parties to
present their opinions before a final adjudication, the right to inspect
documents relating to themselves, opportunities to object to a
Constitutional Judge and the provision of reasons in decisions or
orders of the constitutional Tribunal pursuant to the rules of the
Constitutional Tribunal on Adjudicative Quorum, Procedures and
Rulings Process 2006 issued under section 35 paragraph three of the
constitution of the Kingdom of Thailand (Interim) 2006. The transfer
of cases pending in the Constitutional Court to the jurisdiction of the
Constitutional Tribunal pursuant to section 35 paragraph four of the
Constitution of the Kingdom of Thailand (Interim) 2006 was therefore
not inconsistent with the principle of the legal state as claimed.

2. The acts of Thai Rak Thai Party were committed to
acquire national governing powers through means which were not
provided in the Constitution and posed a threat to the security of
the state or inconsistent with law or public order or good morals of
the people. There was a lack of regard for the essential principles of
the democratic form of government, lack of due respect for the laws
of the nation and lack of capability to remain as a political party that
could create legitimate politics or the further implementation thereof
in the democratic form of government. Therefore, there were causes
for the dissolution of Thai Rak Thai Party.

As for Pattana Chart Thai Party and Paen Din Thai Party,
these were parties founded for the interests of the founders or party
executives showing no characters of a legitimate political party.
Therefore, there were causes for the dissolution of Pattana Chart Thai
Party and Paen Din Thai Party.

3. The Announcement of the council for Democratic
Reform No. 27, dated 30 September 2006, which revoked election
richts, did not impose criminal penalties. The provisions merely
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constituted legal measures consequential of laws which authorized
the dissolution of a political party that had violated a prohibition
under the Organic Act on Political Parties 1998. These measures were
implemented in order to deprive party executives who had caused
detriment to society and the democratic form of government of the
opportunity to recommit acts which would cause further detriment
to society within a period of time. Even though election rights were
fundamental rights of citizens in a democratic society, the enactment
of laws stipulating the persons entitled to vote as appropriate to
society conditions, or in order to maintain the continued existence
of the democratic form of government, were justifiable. Clause 3 of
the Announcement of the Council for Democratic Reform No.27 was
therefore retrospectively applicable to the commission of acts which
constituted causes for party dissolution in this case.

4. The resignation of party executives that held office at
the time of occurrence of the events, prior to the date of Constitutional
Tribunal ruling, did not absolve those party executives from the acts
of the political party committed at the time when they were still in
office. To rule otherwise would result in an undesirable result and
enforcement of the spirits of the law would be rendered ineffective.
Thus, the Constitutional Tribunal had the authority to revoke the
election rights of such political party executives.

The Constitutional Tribunal therefore issued an order to
dissolve Thai Rak Thai Party, Pattana Chart Thai Party and Paen Din
Thai Party, and revoked the election rights of 111 executives of
Thai Rak Thai Party, 19 executives of Pattana Chart Thai Party and
3 executives of Paen Din Thai Party for a period of 5 years as from
the date of political party dissolution order.



Punya Udchachon 17

6.2 According to the interest of justice and in order to facilitate
the proceedings of the court, the Constitutional Court orders the
admission of all applications for a ruling. For example, the ruling of
the Constitutional Court No. 4-21/2011 in the topic of the Emergency
Decree on Thai Asset Management Corporation 2001 are contrary to
or inconsistent with the Constitution of the Kingdom of Thailand
2007.

The Constitutional Court considered in detail the
applications and gave decisions which could be summarized as

follows : %!

1. The Emergency Decree on Thai Asset Management
corporation 2001 intended to resolve the problems of outstanding
debts owed by debtors of state and private financial institutions in
an expeditious manner by accepting transfers of low quality assets
from financial institutions and asset management corporations for
administration under the procedures provided by law. The transfers
would enable the debtors to maintain the ability to meet debt
obligations as well as to continue with their business operations in
an efficient manner. The measure also aimed to eliminate or minimize
non-performing loans without causing detriment to financial
institutions to the extent which would hinder their continued
operations. This law would create overall stability for the economic
and financial institution system. The Emergency Decree on Thai Asset
Management Corporation 2001 therefore contained provisions on
rules and procedures for the administration of low quality assets
whereby the Thai Asset Management Corporation (TAMC), a state
agency, would pursue the objectives of administering low quality

o Summary of the Constitutional Court Ruling No. 4-21/2011, March 8"
2011.
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assets of financial institutions and asset management corporations,
restructuring debts by accepting transfers of low quality assets from
financial institutions and asset management corporations, including
the administration of other proprietary rights which were collateral
to debt obligations constituting low quality assets under the
procedures provided by law.

2. The applicant stated in the application that section 74,
section 75, section 76, section 77, section 78, section 79, section 80,
section 81 and section 82 of the Emergency Decree on Thai Asset
Management Corporation 2001 were provisions which granted rights
and powers to TAMC for the foreclosure of mortgage or enforcement
of pledge with respect to collateral property which were low quality
assets of a debtor and mortgagor or pledgor, or empowered TAMC
to accept a transfer of property in lieu of disposal at a price not less
than the price obtainable from open market sale, or to foreclose a
mortgage without having to take proceedings in the judicial process
in the case of a foreclosure and open market sale. It was contended
that these provisions were inconsistent with the principles of
separation of sovereign powers and the rule of law, thereby enabling
TAMC, in its capacity as a state organ, to exercise powers without due
regard to human dignity. These measures constituted restrictions of
richts and liberties recognized under the Constitution, inconsistency
with the principles of equality and unfair discrimination against a
person. Moreover, a debtor was not provided with an opportunity
for trial in open court. Hence, judicial powers were encroached by
the avoidance of judicial proceedings in the Courts of Justice.

3. After deliberations, the Constitutional Court found as
follows. The Emergency Decree on Thai Asset Management
Corporation B.E. 2001 granted powers to TAMC to administer low
quality assets and foreclose mortgages on collateral properties of
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the debtors in respect of which the right to claims had been transferred
to TAMC from financial institutions in order to satisfy debt obligations.
This law provided special procedures for reviving the national
economy. The provisions of the Emergency Decree were not
inconsistent with the principles of the separation of sovereign powers,
human dignity, rights and liberties, the legal supremacy of the
Constitution and conventions of a democratic government with the
King as head of state provided under section 2, section 3 paragraph
one, section 4, section 6 and section 7 of the Constitution of the
Kingdom of Thailand 2007. The provisions also did not cause the
functioning of courts and state agencies to deviate from the rule of
law and did not involve the exercise of powers by an organ without
regard to human dignity, rights and liberties or the restriction of rights
and liberties of a person as recognized by the Constitution beyond
the extent of necessity or beyond constitutional limits. There was
neither any prejudice to the essential substances of the rights and
liberties recognized by the Constitution nor to human dignity or
equality under the law. There was also no unfair discrimination against
a person. Hence, there was no inconsistency with section 3 paragraph
two, section 26, section 27, section 28, section 29 and section 30.
Moreover, the provisions did not restrict rights to the judicial process
as provided under section 40. Although the Emergency Decree on
Thai Asset Management Corporation 2001 restricted certain rights of
a person in property, the restrictions were imposed only to the extent
of necessity in order to resolve problems on low quality assets and
outstanding debts owed by debtors of state and private financial
institutions which affected the nation’s economic and financial
institution systems. The actions were taken to the extent that was
necessary for the benefit of the public, and not for the benefit of
any particular person or organ. The Emergency Decree on Thai Asset
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Management Corporation B.E. 2544 (2001) did not concern the
expropriation of immovable property as provided under section 41
and section 42, and did not deprive a person’s right to obtain damages
from the actions of TAMC through the exercise of rights to file a civil
or criminal case in the Courts of Justice. There were already safeguards
for the right of access to justice in regard to actions of state officials
as provided under the Constitution of the Kingdom of Thailand B.E.
2550 (2007). There were no derogations from the directive principles
of fundamental state policies with respect to law and justice or
economic policies, and there was no interference in the judicial
powers provided under section 58, section 75, section 81,
section 84(1), (2) and (5), section 197, section 198, section 211 and
section 218 as alleged in the application.

The Constitutional Court therefore ordered that section
74 to section 82 of the Emergency Decree on Thai Asset Management
Corporation 2001 were neither contrary to nor inconsistent with
section 2, section 3, section 4, section 6, section 7, section 26,
section 27, section 28, section 29, section 30, section 40, section 41,
section 42, section 58, section 75, section 81, section 84(1), (2) and
(5), section 197, section 198, section 211 and section 218 of the
Constitution of the Kingdom of Thailand 2007.

7. Conclusion and Recommendation

The sixth paragraph of Section 216 of the Constitution of the
Kingdom of Thailand 2007 states that the procedures of the
Constitutional Court shall be in accordance with the Organic Act on
Constitutional Court Procedures. And this Constitution section 300
paragraph five states that the Organic Act shall be enacted within
one year as from the date of promulgation of this Constitution
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(August 24™ 2007). But the Organic Act on Constitutional Court
Procedures is not enacted now. |, therefore, have the recoommendations
as follows.

7.1 The House of Representative has to recognize to pass the
bill concerning on the Constitutional Court Procedures as soon as
possible.

7.2 The Constitutional Court is the special court that differs
from the Ordinary court. So It shall fully adopt the inquisitorial
system to the trial.

7.3 For maintenance of rule and order in relation to the parties
entering the courthouse or the attendance of the Court’s inquiry
hearing, the Constitutional Court shall have the contempt of court
principle.

For these recommendations, | believe that the Constitutional
Court has power to safeguard the Constitution, to protect human
dignity and to protect the democratic regime of government with the
King as Head of State under this Constitution.
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The Rule of Law, Democracy and
Constitutionalism: Australian Experience

The Hon. Michael Kirby AC CMG*

INTRODUCTION

| pay my respects to the Judges of the Constitutional Court of
Thailand. | am honoured to be invited to this occasion. It signals
the growing links that are being established between judicial
institutions in Thailand and Australia.

The High Court of Australia, upon which | served until 2009, is
the Supreme, Federal Court of Appeal and Constitutional Court for
Australia. In 2012, the Court was honoured by the visit of Her Royal
Higchness Princess Bajrakitiyabha Mahidol. In 2009, it was honoured
by a visit of the President of the Supreme Court of Thailand, Justice
Viruch Limvichai. The Chief Justice of Australia, Chief Justice Robert
French, was pleased to hear of this occasion. The Senior Justice of
the Court, Justice Kenneth Hayne, convenes the Asia Pacific Judicial
Reform Forum, which will be meeting in Singapore in October 2013
in conjunction with the Lawasia Conference and the Asia Pacific
Regional Chief Justices’ Conference, that Justice French will attend.

The subject of the rule of law in a democracy is a very large
one. In these remarks | will address three particular issues relevant
to that subject. First, | will say something about the Australian judiciary,
its position within the constitutional arrangements of the nation, the
modes of appointment and removal of judges and some changes

* Former Justice of the High Court of Australia
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that have occurred in recent years. Secondly, | will relate some of
the controversies that have existed about the ambit of the rule of
law, both in Australia and in our region. Thirdly, | will describe some
controversial cases that have arisen in the High Court of Australia, in
which attributes of democracy and the rule of law have been
examined and resolved.

A CONSTITUTIONAL JUDICIARY

Australia is a constitutional democracy that observes the rule
of law. Itis a constitutional monarchy. Her Majesty Queen Elizabeth
II, of the United Kingdom is also the Queen of Australia. This fact is
recognised throughout the Australian Constitution, adopted by the
Australian colonists, following referenda at the end of the Nineteenth
Century. The actual form of the Constitution was enacted in 1900,
to take effect in 1901, by a statute of the Imperial Parliament at
Westminster, then the supreme legislature of the British Empire.
Nowadays, it is generally accepted, following reasoning in the High
Court of Australia, that the basic foundation of the Constitution is
the will of the Australian people, first evident in their endorsement
of the text of the Constitution in the votes held throughout Australia
in the 1890s."

Australia’s modern history had an unpromising start. Having
lost the American colonies in 1776, the British Government searched
for a remote place to send shiploads of its prisoners. Those prisoners
had been convicted and sentenced by courts in the United Kingdom.
Eventually Sydney was chosen for the settlement. From there British

' See Kirmani v Captain Cook Cruises Pty Ltd [No.2] 159 CLR 461; Leeth
v The Commonwealth (1992) 174 CLR 455 at 485-486; McGinty v Western
Australia (1996) 186 CLR 140 at 230
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colonial rule spread the entire length and breadth of the continent.
With British rule came many British statutes, the common law of
England, legal traditions, legal practitioners and an independent
judiciary. Learning from the American mistakes, the British created
elected parliaments for the colonists after 1856. When those
colonists, late in the Nineteenth Century moved to establish a national
form of government, they basically followed British principles of
governance so far as the law was concerned. However, the
constitution that they adopted had several features that were different
from the United Kingdom:

® |t was expressed in a comprehensive written document,

although one that is remarkably short;

e |t adhered to the constitutional monarchy but provided
for its representatives (the Governor-General of the
Commonwealth and the Governors of the States) to have
high local autonomy, rarely interfered with;

e |t followed the American (and Canadian) precedent and
embraced a federal system of government;

e |t created a nationwide common market;

e |t provided for an integrated system of federal and state
courts, and;

* It created a new court, a “Federal Supreme Court”” to be
known as “The High Court of Australia”. Unlike the courts
of the United Kingdom, this court was to follow the
American precedent, with the power to invalidate statutes,
although enacted by a Parliament, which the court held
to be inconsistent with the Constitution.

2 Australian Constitution, s71.
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The role of the Crown in the Australian Constitution has been
the subject of contest, particularly in the last 20 years. The Queen
has repeatedly insisted that (like all other features of the Constitution)
her role is for the people of Australia to decide. A referendum in
1999, proposing amendment of the Australian Constitution to establish
a republic was defeated by a vote of the people, nationwide. It failed
to carry in any State. Formal amendments of the Australian
Constitution necessitate securing a majority of the electors voting
nationwide and a majority in most states.” This provision makes it
extremely difficult to secure formal amendment of the Constitution.
In 102 years, only 8 such amendments have been approved by the
people at referendum. Thirty six have been rejected.

Constitutionally speaking, therefore, Australia is a very stable
parliamentary democracy, with elected legislatures both nationally
and in each of the States and self-governing Territories. However, all
of their legislation is subject to challenge and scrutiny in the courts
and ultimately in the courts and ultimately in the High Court of
Australia. A particular provision of the Constitution makes it relatively
simple and quick to bring constitutional challenges before the High
Court. This is s75(v) of the Constitution which has been described
as an assurance of the rule of law." So long as a party has the
necessary “standing” (or legal interest) to bring a challenge, that party
can bypass lower courts and proceed directly to the apex court. That
court may, however, remit the matter to a lower court, federal or
state. Increasingly, in recent years, the requirement of “standing”
has been given a broad ambit in Australia. But it is not unlimited and
generally necessitates the existence of a financial or other special or

} Australian Constitution, s128.

* Australian Communist Party v The Commonwealth (1951) 83 CLR 1.
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personal stake in the outcome of the legal challenge which the party
wishes to bring.5 The extent to which an individual citizen, as an
elector or taxpayer, has sufficient interest to raise a constitutional
challenge, is a matter of controversy.6 Sometimes, the absence of
“standing” has been a way by which final courts can avoid deciding
controversial political decisions that they feel are better left to the

democratic processes and the Legislature.7

Not only is Australia very stable from the constitutional point
of view (it has the sixth oldest continuously operating constitution
in the world: after the unwritten constitution of the United Kingdom
and the written constitutions of the United States of America, Sweden,
Canada and Switzerland). The rest of the Australian legal system is
also relatively stable. Australia has never had a revolution or coup
d’état. Its legal system has evolved gradually from that of Britain.
Many old statutes, applicable to the circumstances of the colonies,
were inherited from the United Kingdom and applied in Australia.
Some still are. Nowadays, however, statute law, which is made in
democratically elected parliaments, predominates. The judge-made
law, decided by courts in resolving particular legal disputes, must
give way if a parliament enacts a valid law on the subject. Decisions
on whether such law is valid are left to the courts.

In Australia, courts have the final word on constitutionalism;
not the legislature. By the same token, courts are respectful of the

> A.R. Blackshield and G Williams, Australian Constitutional Law and
Theory (3" Edition) 2002, 1301-1308; and M.D. Kirby, “Deconstructing the Law’s
Hostility to Public Interest Litigation” (2011) 127 LQR 537 at 560.

6 Combet v The Commonwealth (2005) 224 CLR 494 at 616 ff [295].

" This was the response of the majority of the Supreme Court of the
United States recently in the case challenging the constitutional validity of state
legislation on marriage equality for same sex couples.
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democratic legitimacy of the parliaments. They do not needlessly
hold legislation to be unconstitutional. Yet when that happens, the
decision is always accepted by the institutions of government, just
as the peaceful changes of government at the ballot box are accepted,
once elections are concluded. People are entitled to criticise judges
and any other officials and to agitate for change, even basic change
— whether of the monarchy, the legislatures or the courts — without
fear of punishment or retaliation. Australia has a robust media
(although the print media is in relatively few hands) that thrives on
criticism and controversy. Although there is no comprehensive bill
of rights in the Australian Constitution, the High Court of Australia
itself has upheld, as an implication from the provisions in the
constitution establishing electoral democracy, that purported
restrictions on the public discussion of the matters of political concern
can only be valid if they do not inhibit the operation of the democracy

for which the Constitution provides.8

With a division of powers between the Federal Parliament and
those of the States and self-governing Territories, it is necessary
(as all acknowledge) to have an independent umpire to resolve
contests as to law-making power. In Australia, that umpire is provided
by the courts. Unlike some democracies, there is no special
constitutional court, such as the Constitutional Courts of Thailand,
Germany and South Africa. Every court in the land is obliged to apply
the constitution as part of the law. Constitutional arguments may
be raised, and must then be determined, in the courts: from the
lowest to the highest. When | was young, there was a provision by
which any constitutional argument relating to the respective powers

8 Lange v Australian Broadcasting Corporation (1997) 189 CLR 520 at
559, and cases there cited.
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of the federal and State parliaments had to be referred immediately
to the High Court of Australia for its consideration. This had the
consequence of stopping a legal case mid-stream until that court
determined whether it would take the issue for decision, refer it
elsewhere; or allow the matter to proceed.9 However, that
inconvenient provision has now been repealed. The Constitution
therefore permeates the legal system. Most Australians are content
with that arrangement, although occasionally criticisms are voiced
on the footing that the skills that make for accurate decision making
on criminal law, insolvency or contract law are not necessarily the
same as those philosophical and political insights essential to wise
decisions of a constitutional character.

The Australian judiciary is divided in several ways. First, there
are federal courts and judges: notably the High Court of Australia;
the Federal Court of Australia; the Family Court of Australia; and the
Circuit Court (formerly the Federal Magistrates Court). Originally, there
were relatively few federal courts and judges in Australia. By an
innovative provision of the Australian Constitution, federal jurisdiction
could be invested in any court of a State.”® This provision generally
worked well until the 1970s when creation of federal courts became
common. Alongside the federal system of courts are the State courts.
These range from State Supreme Courts (successors to the colonial
courts originally created in the Nineteenth Century by Royal Charter);
State District or County courts; and Magistrates Courts (or Courts of
Petty Sessions). The last mentioned courts deal with police, traffic
and small or minor cases, civil and criminal and process about 90%
of the cases coming before courts in Australia. In all, federal, State

® Judiciary Act 1903 (Aust.) 35B.

1OAusi‘raUan Constitution, sT7(iii).
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and Territory courts comprise about 1,000 judicial officers for a
population of 23 million. The courts are assured by federal
Constitution of their independence (and hence, it is expected, their
impartiality, integrity and neutrality).”

Generally speaking, | believe, the courts are respected by the
Australian people. Judges, like other human beings, have faults and
make errors (some of which can be corrected on appeal or review).
There have been relatively few cases of judicial corruption that have
come to light. When they do, they are truly shocking.12 Judges,
federal and state, enjoy tenure. In the case of superior court judges,
they cannot be removed from office at the will of the government
or parliament. They hold office during the term of their appointment
(usually up to the age of 70 years). They cannot be removed except
by a resolution of parliament which is based on “proved misbehaviour
or incapacity”.13 In the history of the Australian Commonwealth, no
federal judge has ever been removed in this way and only one State
Supreme Court Judge (Queensland) was so removed. Institutions
that receive and investigate complaints of misconduct and corruption
has recently been established. However, these have been mainly

addressed to the conduct of politicians and other officials.™

" The principle is applied to State Courts in Australia, as an implication
derived from the provision of the Australian Constitution obliging them to receive
federal jurisdiction. See Kable v Director of Public Prosecutions (NSW) (1997)
189 CLR 51.

12 Since the Australian Constitution came into effect in 1901, no federal
judge has been removed from office. Only one State judge (Justice Vasta in the
State of Queensland) has been removed from office under equivalent provisions
in State Constitutions.

13Ausz‘ra(/'an Constitution, s72(ii). There are similar provisions in State
Constitutions.

14Jud/'cial Commission Act 1986 (NSW).
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The appointment of the judiciary in Australia, follows the British
tradition. Judicial officers are appointed by the elected government
of the day. There is no requirement for a legislative vote or approval.
Nor is there provision for legislative questioning or participation in
appointments. Increasingly, in recent years, and especially with lower
courts, judicial positions have been advertised; interviews of
candidates have been conducted and recommendations made to
the government, which the elected government normally (though
not invariably) follows. In the highest courts, particularly in the High
Court of Australia, there are no advertisements and governments
rightly prize their power of appointment. They realise how important
judicial philosophy and attitudes can be to decision-making in
controversial cases.

In the case of the High Court of Australia since 1979, there has
been an obligation, by statute, for the elected federal government
to consult all State governments, which are also democratically
elected, before appointing a justice to the apex court.” However,
consultation does not control appointment. The justification for such
a direct participation of the elected government in the appointment
of judges is that the work of judges is not purely technical: certainly
in the highest courts and particularly in constitutional courts.
Perceived (or hoped for) philosophical attitudes of appointees are
unquestioningly significant for the discharge of judicial duties. The
role of elected government is generally seen as appropriate in a
democracy so as to reflect, over time, the ever-changing civic attitudes.
However, there is a strong tradition that, once appointed, judges have
little or nothing (including socially) to do with the members of the

P s provided by the High Court of Australia Act1979 (Aust.), s6
(“Consultation with State Attorneys-General on appointment of Justices).
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other branches of government and especially politicians. They keep
their distance. They must explain their reasons. They perform their
court duties in public under scrutiny. Judicial reasons are open to

scrutiny, commentary and criticism.

Judging is hard work. It is performed in public. It is increasingly
examined with critical and realistic appraisal. Most governments,
because they are elected and ultimately judged by the electorate,
are careful and responsible about judicial appointments and avoid
appointing those who will not have the inclination and capacity to
perform at a high level. This is especially so in the highest court.
For my own part, | would not favour appointment of judges by
committees especially if these were mostly comprised of judges and
lawyers. Often, as experience has taught in Australia, elected
politicians have a better sense of who should (or should not) serve
in the judiciary. It is a way, at the coming in and going out of judicial
office, that appointees are subject to a democratic imperative. To
change significantly the present constitutional arrangements in
Australia, certainly in the federal sphere, would require a referendum.
One change that was made at a referendum in 1976 requires
Australia’s federal judges to retire from office. In the case of the High
Court the 1976 change fixed a retiring age of 70 years. Some judges
and lawyers were and still are, critical of this change. However,
| supported it (and still do) because it ensures turnover and new
generational perspectives.

I have said nothing in these remarks about the many specialised
courts that now exist in Australia to deal with such topics as the
environment; industrial relations; drug offenders and indigenous
people. Nor of the introduction (once thought unnecessary)
of procedures for judicial education. Workshops like this one in
Thailand are now common, although they have to be conducted in
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a way that respects the independence of the judicial participants and
they are not so far addressed to the highest court most of whose
members are very long term judicial officers. Independence of the
judiciary includes independence from one another as well as from
external influences. Each country’s judiciary reflects its constitutional
and political realities. In Australia, this means that the judiciary is
generally apolitical, is generally relatively invisible, hardworking,
somewhat distant, rather conservative and removed from influence
and corruption. The apolitical character of the judiciary does not
mean that the judges are neutered. They are robust individuals and
their place on the liberal/conservative spectrum is constantly studies
by lawyers, scholars and media and this leads to speculation — often
quite accurate - on the judicial reactions to particular cases.

RULE OF LAW AND LAW OF RULES

The rule of law in Australia is a protean concept. It is not
written as a principle in the Constitution. However, in 1951, in the
Australian Community Party v The Commonwealth'® Justice Dixon
asserted that it was an unwritten, yet fundamental assumption of
the Australian Constitution. It was the bedrock justification for the
High Court’s work (especially in the resolution of constitutional
controversies) and an essential guarantee of the democratic character
of the government for which the Constitution provides.

Most observers conceive of the rule of law as a protection for
observance of the constitutional text and for the survival of its central
institutions — the Parliament, Executive and Judiciary.

' Australian Communist Party v The Commonwealth (1951) 83 CLR 1.
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The role of the federal judiciary, and ultimately the High Court
of Australia, in upholding the Constitution and the laws made under
it, is implicit in the division of the powers expressed in the Constitution.
That division is not only as between federal and State (sometimes
Territory) powers, but also as between the organs of government
themselves. Most especially, the courts have assumed the role and
duty to say what the law is. Once the Court has done this the other
organs have the duty to obey the courts’ rulings. This is why the
High Court of Australia has been especially defensive of its own role,
and of the role of the courts, in performing the tasks of the
constitutional arbiter. The judicial power under the Australian
Constitution must not be assumed by any other organ. And the
courts must not perform what are essentially legislative or executive
powers. Whilst the separation of legislative and executive powers is
not strict in Australia, that of the judicial power is strict. Naturally,
this principle has given rise to many borderline decisions about exactly
what is a judicial function and therefore one exclusively reserved to
the courts. In an age of complex public administration, drawing these
lines has often proved difficult and controversial.

It is important to recognise that a constitutional court must
constantly draw lines and declare what the law is. These lines will
often be contested in the law, the judiciary and society. It is therefore
important for a constitutional court to justify its decisions with
persuasive reasoning, impartial conduct and a high degree of manifest
political neutrality. Because politics is an exciting and contested
business, it is natural for politicians to criticise court decisions,
especially those that appear inconsistent with past rulings or those
which seem damaging to their political interests and desires. Judges
in constitutional courts normally have to endure and be above such
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criticism. Punishing people for such criticism used to be a feature of
the Australian legal system through the law of contempt of court.
But in recent years, much criticism has been accepted as a burden
that constitutional judges just have to carry.

A major controversy has been raised in international circles in
recent years concerning the ambit of the rule of law. Is it limited in
its operation solely to insisting that courts give effect to the texts
that are laid down by the lawmakers? Or are there deeper principles
that need to be observed, relating to the fundamental values of the
law and society? Some lawyers in Australia suggest that it is a mistake
for the law to become entangled with broader questions. They say
that law should confine itself to enforcing the rules laid down so that
is enough. However, the experience of recent times has caused critics
of this narrow view of the notion of the rule of law to suggest a wider
ambit for the operation of the principle of the rule of law. Germany,
under the Third Reich, was, in many ways, a rule of law society.
Judges continued to perform their normal duties in cases about
contracts, wills and taxation. But there were ‘black holes’ when it
came to enforcing the law upon or for certain minorities in the state.
They could not look to the law to protect them. This reality has led
scholars and jurists to contrast the true notion of the ‘rule of law’
with the narrower notion of a ‘law of rules’."” The narrower notion
is not, for them, sufficient. It is regarded as formalistic and prone to
deal with appearances rather than with actuality.

One great English judge, Lord Bingham, suggested that, in
contemporary circumstances, the rule of law included not just
enforcement of rules but also observance of some basic principles

Y M.D. Kirby, “The Rule of Law Beyond the Law of Rules” (2010) 33 Aust.
Bar Rev 195.
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. . 18
in society :

1) The law must be accessible and, so far as possible,
intelligible, clear and predictable for the citizens;

2) Questions of legal rights and liability should ordinarily be
resolved by application of the law and not by the exercise
of discretion;

3) The law must apply equally to all, except to the extent
that objective differences explain and justify a relevant
differentiation;

4) The law must afford adequate protection for fundamental
human rights;

5) Means must be provided for resolving, without prohibitive
costs or inordinate delay, bona fide civil disputes which
the parties themselves are unable to resolve;

6) Ministers and public officials at all levels must exercise
the powers conferred on them reasonably, in good faith,
for the purpose which the powers were confined and
without exceeding the limits of such powers;

7) Judicial and other adjudicative procedures must be fair
and independent; and

8) There must be compliance by the state with its international
legal obligations.

| am sure that there are similar controversies about the ambit
of the rule of law principle in Thailand. As in Australia, | have no
doubt that the notion of observing the rule of law — and of expecting

8 ord Bingham, “The Rule of Law” (2007) 66 Cambridge Law Journal
67 at 81.
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a constitutional court to uphold that notion — will bring forth
controversies and debates. In a democracy, this is a healthy
characteristic. Usually the resolution of such conflicts will be achieved
in the democratically elected organs of government (the legislature
and executive). But some core notions of the role and functions of
the courts have to be left to the courts themselves to decide.
Between the democratic elements in society and the unelected
elements, there will always be vigorous and sometimes heated,
differences that will invoke vigorous debates in the media, political
parties and civil society. This is not unusual. It is healthy. Only is a
country like North Korea is such debate forbidden and feared.

| now wish to turn to four cases which, when decided by the
High Court of Australia, were extremely controversial at the time of
their decision. Some still are. They illustrate the type of differences
that can exist; the legitimacy of contested viewpoints; and the
necessity of having an arbiter (such as a constitutional court) that will
authoritatively decide such questions, at least for a time, until they
are raised again.

FOUR CASES

1. The Communist Party Case of 1951:

Amongst the most controversial decisions of the High Court of
Australia was that reached in March 1951 concerning the constitutional
validity of legislation enacted by the Australian Federal Parliament
to ban the Australian Communist Party and to remove civil rights of
its leadership and its members. The Communist Party Dissolution
Act 1950 (Aust.) was enacted by the Parliament pursuant to an express
mandate given to the incoming conservative Coalition government
at the general election held in December 1949. A long preamble to
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the Act recited the suggested revolutionary purposes of the
Communist Party “to seize power and to establish a dictatorship of
the proletariat”. The legislation relied for its validity chiefly on the
following powers granted by the Constitution to the Federal
Parliament, namely the defence |oower;19 the executive povver20 and
the express incidental povver,21 i.e. that the law was justified by
matters incidental to the preservation of the Constitution and the
form of government that it provided for. In his reasons upholding
the validity of the law, Chief Justice Latham quoted the words used
by Oliver Cromwell in England three centuries earlier: “Being comes
before wellbeing”.

In other words the basic justification advanced was that the
Federal Parliament was entitled to defend the Constitution and to
use for that purpose the powers granted to it for “defence”. Similar
legislation had earlier been enacted in the United States and upheld
by the Supreme Court of the United States in Dennis v United States”
just a few months earlier. Accordingly, the Australian Government
was very confident that it would succeed before the Court. In the
result, however, all of the other participating justices (5 of them), led
by Justice Dixon, surprised the nation and shocked the Government
by declaring that the law was constitutionally invalid. It was thus
totally ineffective and a legal nullity. The case was fought in the High
Court of Australia by the lawyer politician who had formerly been a
member of the Court, Dr H.V. Evatt KC. This fact added to the tensions
about the decision.

19Ausz‘ral/'an Constitution, s51(vi).
2OAusz‘ral/'an Constitution, s61.
21Austrol/'an Constitution, s51 (xxxix).

22341 US 494 (1951).
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The Court held that it was not possible for the Australian
Parliament, by a preamble enacted in the law, to “recite itself into
power”. In effect, the Court said that Parliament could deal with
acts of subversion. However, it could not use its constitutional powers
to suppress the advocacy by communists of their political views and
doctrines about society.

Stunned by the decision (which came when Australia, like
Thailand, had servicemen fighting with the United Nations in the
Korean War) Prime Minister RG Menzies proposed the amendment
of the Constitution to overcome the decision and to make the federal
legislative power clear. However, in a referendum held later in 1951,
the double majority required for amendment of the constitution was
not achieved. There was no majority in the overall vote although
the result was close. Moreover, there was no majority of States
favouring change to the Constitution.

In retrospect, the decision in the Communist Party Case was a
strong assertion by the Court on the limits of the power of the Federal
Parliament to change a basic feature of the liberal democracy
envisaged in the constitutional document. People might disagree
with communists, even strongly. But the way that disagreement was
envisaged to be expressed was through the ballot box; not by
imposition of a legal ban. The Australian Constitution had no express
bill of rights with provisions guaranteeing freedom of expression and
freedom of association. Most of its judges at the time would not
have been seen the Constitution as specifically civil libertarian in
nature. Most were conservative commercial lawyers. However,
Justice Dixon stated that “history and not only ancient history”
showed that restrictions on liberty were often proposed by executive
government. The role of the Court was to ensure that those
restrictions were always consistent with the federal constitutional
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charter: its text and structure.

Most commentators today regard the Communist Party Case
as a high point in the history of the Australian court.” Nevertheless,
critics (sometimes in the judiciary itself) have contended that the
Court took an overly narrow view of the “defence” power and that
its decision was unsuitable to the modern age in shaping the national

L
response to acts of terrorism.

2. The Mabo Case: Aboriginal Land Rights: A second case
with great reverberations was the decision of the High Court of Australia
in Mabo v Queensland [No.2]in 1992. When the Australian continent
was settled in colonial times, the British administrators regarded it as
basically unoccupied, certainly by any civilised society. They therefore
did not recognise any Aboriginal laws, nor the laws of any other
indigenous group living in the Australian Territory. They, and the
colonial courts, treated Australia as, legally speaking, an empty

continent: terra nullius.

This doctrine was challenged in the 1980s and 90s by Mr Eddie
Mabo, an indigenous man from the Murray Islands in the Torres Strait,
situated off the northern coast of Queensland. His areument rested
on the proposition that the legal doctrine, earlier declared by the
judges, was factually incorrect and inconsistent with the equal
treatment of all Australian citizens before the courts. The factual
evidence relied on was that of anthropologists. They gave evidence
on the record that Australia’s indigenous peoples had developed

extensive laws on communal ownership of land. However, the

236. Winterton, “Dissolving the Communist Party” in Evatt Foundation,
Seeing Red , 1992.

* Thomas v Mowbray (2007) 233 CLR 307, esp per Callinan J..
% Mabo v Queensland [No.2] (1992) 175 CLR 1.
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arguments for Mr Mabo were also advanced by reference to
international law guaranteeing protection of all persons against racial
discrimination.

Although the Mabo Case was not a constitutional one, in the
sense of involving the interpretation of the Australian Constitution
itself, it certainly challenged certain basic assumptions about the
state of the law in a country governed under that Constitution.
Generally speaking, land law is an area of legal regulation that is only
altered for a very good reason, and the only by the elected parliament.
However, for 150 years the elected parliaments of Australia had not
altered the old principle of terra nullius. They had failed to protect
the minority of indigenous Australians.

When the High Court of Australia announced its decision in the
Mabo Case in 1992, it came as big shock to federal, State and Territory
governments, the mining industry, pastoralists and many other people,
including some lawyers and academics. However, a majority of the
High Court (with Justice Dawson alone dissenting) upheld both the
factual and legal arguments advanced for Mr Mabo. Justice F.G.
Brennan wrote the principal reasons for the majority. In the course
of his reasons, he said: 2

“The expectations of the international community
accord... with the contemporary values of the
Australian people. The opening up of international
remedies to individuals pursuant to Australia’s
accession to the Optional Protocol in the international
Covenant on civil and political rights... brings to bear
on the common law the powerful influence of the

%8 Ibid 175 CLR 1 at 42.
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Covenant and the international standards it imports.
The common law does not necessarily conform with
international law, but international law is a legitimate
and important influence on the development of the
common law, especially where international law
declares the existence of universal human rights.
A common law doctrine founded on unjust
discrimination in the enjoyment of civil and political
rights demands reconsideration. It is contrary both
to international standards and to the fundamental
values of our common law...”

The result of the Mabo Case was to oblige the enactment of
federal legislation in the form of the Native Title Act and detailed
provisions for the assessment of indigenous claims to title to land.
Where such title had already been granted as effective ownership of
the land in question (freehold), it was not disturbed by the decision.
But where it was possible to reconcile and continuance of native title
with some other title provided by the law, the law was to uphold
native title to that extent. In legal terms this was a revolution.
Significantly it was achieved as a result of a decision of the apex
court; not as a result of legislation, democratically arrived at.

3. Roach v Electoral Commissioner: Prisoners Voting Rights:
Those who have been following recent decisions of the European
Court of Human Rights will know that that court has repeatedly held
that the United Kingdom cannot simply deprive all prisoners as a
class of the right to vote in general elections. Under the European
Convention on Human Rights, prisoners remain human beings and
citizens entitled to vote unless deprived of voting by proportionate
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Legislation.27 Mr David Cameron, Prime Minister of the United Kingdom,
has said that these decisions “sicken” him. He asserts that the United
Kingdom Parliament must have a right to decide who will vote and
thereby to deprive convicted prisoners of that entitlement, at least
while they are still in prison. For him, this is the essence of
parliamentary democracy.

In Australia, voting is, by federal law, compulsory in federal
elections. This has been so since 1923. An amendment to the federal
electoral statute was enacted in 2006, purporting to deprive all
Australian prisoners of the right to vote. This amendment
was challenged by a prisoner serving a sentence for a dishonesty
offence in Victoria. Following an earlier ruling in Canada,28 and the
ruling of the European Court, she contended that the Australian
Constitution protected her right to vote and that the law purporting
to disqualify her was invalid because disproportionate and excessive.
Evidence was placed on the record before the High Court of Australia
indicating that some prisoners serve a sentence in custody for a very
short time because they cannot afford to pay a fine. Up until the
2007 amendment, prisoners serving only 2 years imprisonment were
entitled (and obliged) to vote if they were citizens. Only those serving
longer sentences were disqualified from voting.

In the resul