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' Jos Verhulst and Arjen Nijeboer, Direct Democracy : Facts and Argument

about the Introduction of Initiative and Referendum, p. 13.
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2 Bruno Kaufmann and M. Dane Waters, Direct Democracy in Europe: A
Comprehensive Reference Guide to the Initiative and Referendum Process in

Europe, p. 120.

> Jos Verhulst and Arjen Nijeboer, Direct Democracy: Facts and Argument

about the Introduction of Initiative and Referendum, p. 14.
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% Jos Verhulst and Arjen Nijeboer, Direct Democracy: Facts and Argument
about the Introduction of Initiative and Referendum, p. 14. ; Kris W. Kobach,
“Switzerland,” in David Butler and Austin Ranney, eds., Referendum around
the World: The Growing Use of Direct Democracy, pp. 100-101
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> Markku Suksi, Bringing in the People: A Comparison of Constitutional
Forms and Practices of the Referendum, p. 47. ; Wolf Linder, Swiss Democracy:

Possible Solutions to Conflict in Multicultural Societies, p. 5.

6 Kris W. Kobach, The Referendum: Direct Democracy in Switzerland,
p. 19.
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" Wolf Linder, Swiss Democracy: Possible Solutions to Conflict in

Multicultural Societies, p. 38.
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8 Kris W. Kobach, The Referendum: Direct Democracy in Switzerland,
p. 20
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? Kris W. Kobach, The Referendum: Direct Democracy in Switzerland,
p. 20. ; Wolf Linder, Swiss Democracy: Possible Solutions to Conflict in

Multicultural Societies, p. 39.
19 Kris W. Kobach, The Referendum: Direct Democracy in Switzerland,
p. 21. ; Wolf Linder, Swiss Democracy: Possible Solutions to Conflict in

Multicultural Societies, p. 5.
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' Markku Suksi, Bringing in the People: A Comparison of Constitutional

Forms and Practices of the Referendum, p. 48.
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12 Jean-Francois Aubert, “Switzerland,” in David Butler and Austin Ranney,
eds., Referendums: A Comparative Study of Practice and Theory, p.39. ; W. A.
B. Coolidge, “The Early History of the Referendum,” p. 675.
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13 Markku Suksi, Bringing in the People: A Comparison of Constitutional
Forms and Practices of the Referendum, p. 21.

1 Kris W. Kobach, The Referendum: Direct Democracy in Switzerland,
pp. 21-22.
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1> Kris W. Kobach, The Referendum: Direct Democracy in Switzerland,
p. 22.

16 Kris W. Kobach, The Referendum: Direct Democracy in Switzerland,
p. 23.
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7 Markku Suksi, Bringing in the People: A Comparison of Constitutional
Forms and Practices of the Referendum, p. 49. ; Kris W. Kobach, The Referendum:

Direct Democracy in Switzerland, p. 23.

18 Kris W. Kobach, The Referendum: Direct Democracy in Switzerland,
p. 23.
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1 IU%@@LWNL@&JM Kris W. Kobach, The Referendum: Direct Democracy
in Switzerland, p. 24.

20 Markku Suksi, Bringing in the People: A Comparison of Constitutional
Forms and Practices of the Referendum, p. 49. ; Kris W. Kobach, The Referendum:

Direct Democracy in Switzerland, p. 26.
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21 Kris W. Kobach, The Referendum: Direct Democracy in Switzerland,
p. 24.

2 Iﬂﬁﬂa Wolf Linder, Swiss Democracy: Possible Solutions to Conflict

in Multicultural Societies, p. 39.
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24 Alexander H. Trechsel and Hanspeter Kriesi, “Switzerland: the
referendum and initiative as a centerpiece of the political system,” in Michael
Gallagher and Pier Vincenzo Uleri, eds., The Referendum Experience in Europe
(New York: Macmillan Press, 1996), pp. 186-188
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% Bruno Kaufmann and M. Dane Waters, Direct Democracy in Europe: A
Comprehensive Reference Guide to the Initiative and Referendum Process in

Europe, p. 119
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5 Markku Suksi, Bringing in the People: A Comparison of Constitutional
Forms and Practices of the Referendum, p. 50.

27Jean—Frangois Aubert, “Switzerland,” in David Butler and Austin Ranney,

eds., Referendums: A Comparative Study of Practice and Theory, p.42
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%8 Markku Suksi, Bringing in the People: A Comparison of Constitutional

Forms and Practices of the Referendum, p. 50.
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PWolf Linder, Swiss Democracy: Possible Solutions to Conflict
in Multicultural Societies, p. 88.

*OKris W. Kobach, The Referendum: Direct Democracy in Switzerland,
p. 26.
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> David Butler and Austin Ranney, eds., Referendums: A Comparative
Study of Practice and Theory, p. 50. ; David Butler and Austin Ranney, eds.,
Referendum around the World: The Growing Use of Direct Democracy, p. 110.

; Kris W. Kobach, The Referendum: Direct Democracy in Switzerland, p. 26.

%2 Jos Verhulst and Arjen Nijeboer, Direct Democracy: Facts and Argument

about the Introduction of Initiative and Referendum, p. 47.
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%3 Jos Verhulst and Arjen Nijeboer, Direct Democracy: Facts and Argument

about the Introduction of Initiative and Referendum, p. 47.
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3LlJean—Frangois Aubert, “Switzerland,” in David Butler and Austin Ranney,

eds., Referendums: A Comparative Study of Practice and Theory, p. 50.

% Alexander H. Trechsel and Hanspeter Kriesi, “Switzerland: the
referendum and initiative as a centerpiece of the political system,” in Michael
Gallagher and Pier Vincenzo Uleri, eds., The Referendum Experience in Europe,
pp. 187-188.
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%6 Kris W. Kobach, The Referendum: Direct Democracy in Switzerland, p.
27. ; Kris W. Kobach, “Switzerland,” in David Butler and Austin Ranney, eds.,
Referendum around the World: The Growing Use of Direct Democracy, p. 110.
; Jean-Francois Aubert, “Switzerland,” in David Butler and Austin Ranney, eds.,

Referendums: A Comparative Study of Practice and Theory, p. 50.

3" Markku Suksi, Bringing in the People: A Comparison of Constitutional
Forms and Practices of the Referendum, p. 51. ; Alexander H. Trechsel and

Hanspeter Kriesi, “Switzerland: the referendum and initiative as a centerpiece
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of the political system,” in Michael Gallagher and Pier Vincenzo Uleri, eds.,

The Referendum Experience in Europe, p. 187.

*Kris W. Kobach, The Referendum: Direct Democracy in Switzerland,
p. 27.
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*Kris W. Kobach, The Referendum: Direct Democracy in Switzerland,
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%Bruno Kaufmann and M. Dane Waters, Direct Democracy in Europe:
A Comprehensive Reference Guide to the Initiative and Referendum Process

in Europe, p. 119.

 Kris W. Kobach, The Referendum: Direct Democracy in Switzerland,
p. 29
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* Markku Suksi, Bringing in the People: A Comparison of Constitutional
Forms and Practices of the Referendum, p. 52. ; Alexander H. Trechsel and
Hanspeter Kriesi, “Switzerland: the referendum and initiative as a centerpiece

of the political system,” pp. 188-189.
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44Jean—Frangois Aubert, “Switzerland,” in David Butler and Austin Ranney,

eds., Referendums: A Comparative Study of Practice and Theory, p. 51.

% Alexander H. Trechsel and Hanspeter Kriesi, “Switzerland: the
referendum and initiative as a centerpiece of the political system,” in Michael
Gallagher and Pier Vincenzo Uleri, eds., The Referendum Experience in Europe,
p. 189.
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% Alexander H. Trechsel and Hanspeter Kriesi, “Switzerland: the
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u Jean-Francois Aubert, “Switzerland,” in David Butler and Austin Ranney,

eds., Referendums: A Comparative Study of Practice and Theory, p. 57.
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% Alexander H. Trechsel and Hanspeter Kriesi, “Switzerland: the
referendum and initiative as a centerpiece of the political system,” in Michael
Gallagher and Pier Vincenzo Uleri, eds., The Referendum Experience in Europe,
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¥ Kris W. Kobach, The Referendum: Direct Democracy in Switzerland,
p. 29.
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50Jean—Frangois Aubert, “Switzerland,” in David Butler and Austin Ranney,

eds., Referendums: A Comparative Study of Practice and Theory, p.43.
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eds., Referendums: A Comparative Study of Practice and Theory, pp. 40-41. ;
Bruno Kaufmann and M. Dane Waters, Direct Democracy in Europe:
A Comprehensive Reference Guide to the Initiative and Referendum Process

in Europe,pp.119-120.

%3 Bruno Kaufmann and M. Dane Waters, Direct Democracy in Europe:
A Comprehensive Reference Guide to the Initiative and Referendum Process

in Europe, pp.119-120.
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%% Jos Verhulst and Arjen Nijeboer, Direct Democracy: Facts and Argument
about the Introduction of Initiative and Referendum, p. 47.; Alexander H. Trechsel
and Hanspeter Kriesi, “Switzerland: the referendum and initiative as a centerpiece
of the political system,” in Michael Gallagher and Pier Vincenzo Uleri, eds., The

Referendum Experience in Europe, pp. 187-190.

> Markku Suksi, Bringing in the People: A Comparison of Constitutional
Forms and Practices of the Referendum, p. 52. ; Jos Verhulst and Arjen Nijeboer,
Direct Democracy: Facts and Argument about the Introduction of Initiative and

Referendum, p. 47) Bruno Kaufmann and M. Dane Waters, Direct Democracy in
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Europe: A Comprehensive Reference Guide to the Initiative and Referendum
Process in Europe, pp.119- 120. ; Alexander H. Trechsel and Hanspeter Kriesi,
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The Constitutionality of
Civil Disobedience in the World

Nantapol Khaimuk*

Civil disobedience has been in existence since the beginning
of human civilization. In the governance of people, not all subjects
rejoice under the rule of law and therefore protest. Civil
disobedience can be defined as the refusal to obey governmental
demands or commands especially as a nonviolent and usually
collective means of forcing concessions from the government.
In the history of many nations, for example, Gandhi led the
resistance against British rule while Martin Luther King fought for
civil rights in America. Acts of civil disobedience have actually
established the foundations of governments and autonomy of
nations.

Moreover, in more recent years, acts of civil disobedience
are also done against the tyranny of one’s government. Modern
day actions have been made to check upon uncontrolled power
and institutional corruption. Edward Snowden, a whistleblower,
leaked top-secret information about NSA information-gathering
programs to tell the public how the agency and the government
exceeded its mandate and abused its power.

* Former Secretary to Justice of the Constitutional Court.
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With respect to the legal contexts of their protests, the
leaders of their movements were certainly acting against the law.
Ultimately, however, why are these leaders considered heroes
and why have their acts of civil disobedience created impact in
today’s society? Actions that even authorities today embrace
and celebrate the civil disobedient acts. If not for justice, then
are seemingly legitimate reasons such as transparency, security,
stability, privacy, integrity, and autonomy justifiable? According
to history, it can be seen that formerly rebellious acts can become
nationalistically proud movements. Let us explore instances of
the constitutionality of civil disobedience in the world. We delve
into examples of initially disobedient actions that eventually
served to transform systems of government or bring down corrupt
institutional policies and laws that are unconstitutional.

Mohandas Karamchand Gandhi or better known as
Mahatmai Gandhi can easily be considered the best-known figure
for civil disobedience. His attempt to practice nonviolence,
modesty, and self-sufficiency enabled him to employ civil
disobedience in the nationwide movement for Britain to withdraw
from India and achieve independence. In 1920, when Gandhi
took leadership of the Indian National Congress (INC), one of
India’s two major political parties, he began steady escalations
of demands for the independence of India. To briefly elaborate
on the political control administered by the United Kingdom, we
refer to Britain’s rule between 1858 until India’s independence
in 1947 called the British Raj. The Raj brought down The Mughal
dynasty, which had ruled India for 300 years and its emperor,
was exiled. Control of India was put under direct administration
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in London via the Indian Councils Act 1861. This meant that
Indian subjects were put under British modes of thought and
ultimately British imposed laws. If the Government of India
needed to enact new laws, the Legislative Council (with half of
its members consisting of British officials and the other half
comprising Indians and domiciled Britons who served only in
advisory functions) the final consent from the Secretary of State
in London would still be required. Under such governance, any
civil or constitutional rights for the Indian population would be
severely be withheld. Even when the Indian Statutory Commission
had been dispatched to India in 1928 to study constitutional
reform, its members did not include one single Indian person.
Gandhi’s perseverance and civil disobedience continued. The Salt
March, also mainly known as the Salt Satyagraha on 12 March
1930 was an important factor in the Indian independence
movement. It was a direct action campaign of tax
resistance and nonviolent protest against the British salt
monopoly in colonial India, and triggered the wider Civil
Disobedience Movement. He marched 388 kilometers from
Ahmedabad to Dandi, Gujarat to make salt himself. Thousands
of Indians joined him on this march to the sea. This was the most
significant organized challenge to British authority and Britain
responded by imprisoning over 60,000 people including Gandhi
himself.

In another movement, The Quit India Act or the August
Movement movement was launched in August 1942 in response
to Gandhi’s call for Satyagraha- “insistence on truth” (satya
“truth’; agraha ‘insistence’) or “truth force”. The All-India Congress
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Committee proclaimed a mass protest demanding what Gandhi
called “an orderly British withdrawal” from India. Gandhi and
Congress had withdrawn their support of the Raj when the Viceroy
declared war on Germany in September 1939 without consulting
India. Tensions escalated until Gandhi demanded immediate
independence in 1942 and the British responded by imprisoning
him and tens of thousands of Congress leaders for the duration.
Almost the entire INC leadership, and not just at the national
level, was imprisoned without trial within hours after Gandhi’s
speech. Finally, Britain gave in and after the end of World War Il
the India Independence Act was declared on 15 August 1947.
The Constitution of India came into effect on 16 January 1950
and has since been declared as Republic Day. It is evident that
the once illegal civil disobedient movement culminated into the
independence that Indians had lost to Europeans since the 18"
century. Today, there are 3 national holidays that commemorate
those events: Independence Day, Republic Day, and Mahatma
Gandhi’s birthday on 2 October.

Another stout practitioner of civil disobedience was Martin
Luther King, a pastor and leader in the African American Civil
Rights movement. King was deeply inspired by Gandhi’s teachings
and travelled to India to see for himself that the most effective
weapon available to the people fighting for justice and human
dignity was non-violent resistance. To briefly mention the legal
background in the US at that time, laws that promoted civil rights
for all citizens existed and include the Fifteenth Amendment of
the US Constitution which prohibits federal and state governments
from denying a citizen the right to vote based on that citizen’s
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“race, color, or previous condition of servitude”. However, there
were racial segregation laws under the Jim Crow laws that were
enacted between 1876 and 1965 that restricted the civil rights
and civil liberties of African Americans.

There were many occasions in which King used civil
disobedient acts to change the ongoing unfair treatment. An
incident in 1955, which a 15 year-old girl refused to give up her
bus seat to a white man in compliance with Jim Crow laws in
Montgomery, Alabama, brought King’s attention as he was on
the committee from the African American community that looked
into the case. Similarly later that year, in another incident, Rosa
Parks, an African American woman was arrested for not giving up
her seat. As a result, The Montgomery Bus Boycott was a campaign
led by King to protest the policy of racial segregation on the local
public transit system. The campaign lasted over a year and King
was arrested. Consequently, a United States District Court ruling
in the Browder vs Gayle case led to a Supreme Court decision
to declare the Alabama and Montgomery laws to be
unconstitutional. King’s role in the incident transformed him into
a national figure.

Another important event that further escalated his
movement for civil rights was the March on Washington for Jobs
and Freedom in 1963. The march, organized by a group of civil
rights, labor, and religious organizations, brought hundreds of
thousands of people to protest and call for civil and economic
rights for African Americans. At the Lincoln Memorial, King
delivered his | Have a Dream speech. It is strongly believed that
the march was a turning factor in President John F. Kennedy to
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push for this bill (before his assassination on 22 November 1963)
and the endorsement of the Civil Rights Act 1964 by President
Lyndon B. Johnson. The legislation outlawed major forms of
discrimination against racial, ethnic, national and religious
minorities, and women. Congress asserted its authority to legislate
under several different parts of the United States Constitution,
mainly its power to regulate interstate commerce under Article
One (section 8), its duty to guarantee all citizens equal
protection of the laws under the Fourteenth Amendment and
its duty to protect voting rights under the Fifteenth Amendment.

Not only have civil disobedient acts pushed forindependence
and civil rights but also to fight against corruption and abuse of
power. In a modern-day act of disobedience, Edward Snowden,
a former Central Intelligence Agency (CIA) employee and former
National Security Agency (NSA) contractor revealed top- secret
NSA documents to several media outlets. In his act of
whistleblowing, Snowden’s declared motive was to inform the
public about NSA’s global surveillance programs and tapping of
telephone conversations. His actions brought to light issues
related to mass government surveillance, secrecy, and the
balance between national security and information privacy.
Whether Snowden’s civil disobedience has labeled him to be a
patriot or a traitor can be debated. Nevertheless, a federal judge
ruled that the government had “almost certainly” violated the
US Constitution. On 16 December 2013, Justice Richard J. Leon
ruled that bulk collection of American telephone metadata most
likely violated the Fourth Amendment of the US Constitution
(part of the Bill of Rights that prohibits unreasonable searches
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and seizures and requires any warrant to be judicially sanctioned
and supported by probable cause). As another federal judge
ruled that the programs were legal, this indicated that the
Supreme Court would most likely decide the constitutionality of
this matter. On 28 December 2013, Justice William Pauley
dismissed a lawsuit filed by the American Civil Liberties Union
alleging that the NSA’s phone records program was unconstitutional.
The purpose of the program was within bounds of section 215
of the Patriot Act ((Access to records and other items under the
Foreign Intelligence Surveillance Act) to allow the Director of the
FBI (or an official designated by the Director, so long as that
official’s rank is no lower than Assistant Special Agent in Charge)
to apply for an order to produce materials that assist in an
investigation undertaken to protect against international terrorism
or clandestine intelligence activities. The act specifically gives an
example to clarify what it means by “tangible things”: it includes
“books, records, papers, documents, and other items”.)
Furthermore, it has caused an uncomfortable situation between
US President Barrack Obama and German Chancellor Angela
Merkel following Snowden’s revelation that Europeans were also
targets of the surveillance program including Merkel’s mobile
phone.

The constitutionality of civil disobedient acts in the world
can serve as precious case studies for the ongoing protests in
Thailand. If not real world examples, respected philosophers
such as John Rawls provide justification for civil disobedience as
a public, non-violent and conscientious breach of law undertaken
with the aim of bringing about a change in laws or government
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policies. However, his theory depends on the context of a nearly
just society leaving uncertainty about the justification in a less
just society.

Similarly, political scientist and scholar John Harvey Wheeler
states that civil disobedience is as old as our species, as old as
war and peace. Constitutionalism combines two elements: the
rule of law and democracy. The two often appear to be
incompatible; constitutionalism unifies them. Popular demand
sometimes conflicts with the rule of law.

Charles H. Mcllwain, the great authority on constitutionalism,
gave a formula for the synthesis of the two in the form of a
political equation:

Constitutionalism is “the institutionalization of civil
disobedience”. Civil Disobedience is constitutional populism; the
rule of law is constitutional order. The English and the Americans
balanced this constitutional equation in characteristically
different ways but for both, Civil Disobedience is central to
constitutionalism. Civil Disobedience means that the people can
nullify tyrannical governmental actions. Constitutionalism
requires that the capability for doing so must be protected.

In addition, American author and philosopher Henry David
Thoreau argues that individuals should not permit governments
to overrule or atrophy (waste away a part of their organ) their
consciences, and that they have a duty to avoid allowing such
acquiesce (knowingly stand by without raising any objection to
the infringement of their rights) to enable the government to
make them the agents of injustice.
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Lastly, Thailand’s Constitution of the Kingdom of Thailand
2007 permits peaceful protests as stated in Chapter Il Rights and
Liberties of the Thai People, Part 11 Liberties in connection with
Assembly and Association, Section 63:

A person shall enjoy the liberty to assemble peacefully
and without arms. The restriction on such liberty under paragraph
one shall not be imposed except by virtue of the law specifically
enacted for the case of public assembling and for securing public
convenience in the use of public places or for maintaining public
order during the time when the country is in a state of war, or
when a state of emergency or martial law is declared.

* K X X X
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AgAdedoaiiisafumsudludiniusgsssuyalussiui 8
(Proposition 8) Fafinudn “LANIZNITANTATENINBIULAZNYY
whiuftgehinamungmng uanduiivensulusasgundweside”
TneUszansuruasunanesidoasssvufiiurey Sevas 52.27
Tud 2008 vildguedlulesmaansgewsni Wuaf Perry V.
Schwazeneger (2010) 11M154Al5gssTuYRNasTuAdnasily Tnse
%’gﬁﬁimgzgaﬁ%’gam%maﬁ’uLLﬁlmLﬁaJ@m%ﬁ 14 eatufuansgeisn
AN 1IINSuALUTT TR INAN TR EoTTHYYaNSToIIEN1aT
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LAENIMUANATINTEUME 5Tyl AN gy
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lugall Huntington ¥eni1 UszurSulneadugni 2
yavasnsulanasan 2 audet 1962 Ussmanmduuszansulpafiuaiu
W 36 Uszma wazlseunanananalIsse 1970 Aasnas 30 Usemna

Asulanidguatemnissuil 20 Huntington winlanidng
AAugNN 3 vesUsensulne el 1974 Falinsuifnenafiudu
(Carnation Revolution) luussinaluseina laenmsiasUssyivu

fulaudnUszs1unsUMean e 1l (Estado Novo) @atdumdanis
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faldsgssuynuuuszuUSsan v imanaundaud U 1958 uagdl
nsuflvsgassuyapndausitusnausai 18 afs Tneadmdagaudly
iAol 2008 WeUSuanuduiusseninehouimsdadunds
AuluAUSFanT wazaeen1InsIaaeu wan1sldusuvesUss vy
lagannTEn1smsaiirtalses1usuaan 7 U wide 5 U uazenss
mudlalaiiiu 2 2158 angrunaiaasalunsussniAngingannu
1A91 16 audletiu 30 uuay 60 3u andrunvedslnwilulyive
digefelnwaniyse s unaigan lnsanglviangnssundnis
figrunalillfenuidiuseulunsusedasiumissiieg Tneusysunsun
1¢ angrunasgunalumsfivunnsymsUssguesan Wsnsenges
frednedey Inendnnylounisnislinisuanioanasdius1uves
nnngunsieswemssamsiles iusnavesmatiyTlumsnsiaaey
Y81881u199a 15355350y liAdedenguunefinuigan
Tnsgesannld Inglvmadin viermaunasesguandiuds (e finfaea
Ufiasnismuaungusneivszmaliudrindnigsssuyyan 200 U
maUSvansaleiingmanediuszniaud Aensuansiandiuse sy
(Law is general will of the people) wagmwualisl “gAvin¥ansves
wales” (The Defender of Rights) 13 iileAunsasUssenauiignazidla
anslaeiinnge 6 U uasfnasngausaszant wasUsssuisua

ludenge dn1sfemnienssuidnisiied]jussossuuguas
n13Liie9 (Political and Constitutional Reform Committee) Wa
SgunaffessuunIIRaen1sUsUsTsTsuLY waznisilosiefnnu
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2. néniifsssudasdlug wilesunslavesnasding

§uias muadnisunasesineudluTa wiwszavngmie
n3sauysananslussuauTwsulee Adeseglinsesssuaans
NIEUNINERTEENTIlNTEI198 U1 TRAU WILsIsuAIans
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masFsTIIYYR 15-18/2556)

faifu Ssssufe “sgossuyaillfiduaresnualdnys
asstuiitndfmans dninlaseadiefendeondn “Higher law” wse
nguuneiiog gendnguunsatsdnvaidnuaneuis viensadud
ﬂms@mms%’gﬁﬁm%’qLﬂaﬁaﬂdw “UﬁanLmeqmmUﬁ'w%'g'a‘isugmu 7
(Bloc de constitutionalite) A¥ganiagligunasenngvsneasdnual
SnwstilusstaydA (Lob Witalalld Fsvudsisznadnsinwevy
wagwaliles A.A. 1789 AUTISASEETIUYLY 1946 N GRCTIL IR
N MNBWiEsNsg 10 duvand mandug “Aum” wliluns
AuAuNgVsIuazn1snagyildlidagsssuynyiues uimaging
ansgosnesinafnIundn Due process of law 3o ANl
nszuu luumuAludandui 5 Imfensfidhsadesuenanslunis
TinsuazmsinuneliFomssilifinslaluisdgsssygydon
1ae (AR Miranda V. Arizona (1966)) fiafjndudenneniununis
uilufsnAnsgsssuyalilidunshane fgsssuyydoesinain
WAIU9e
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3. msdnassravsslevinazanusisdadelvi : msenidn
Useynileyd (Populism) wazdn1Uunigadannis (Welfare State)
Yuuny

SgossuynyU 2540 uay 2550 lavened@ns w@Sam v
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nsledlyaidesin 2 wuImne fie
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neigatl ussengueinAINa1ITeeARUIENTINUATEINGY
UISOULUE 1INUSA unaes (Margaret Thatcher) enanalisgng
Twsgdulaunagui

“nsidudszasulaeddluiiess deatnaunluenaaey
Relgnle wnaziludseinaaiase) Ussinatudodiaaiusn

[

a
fandasialadam uaziensnndnifsssuogrsuniulsidouaany”
“Being democratic is not enough, a majority cannot turn
what is wrong into right. In order to be considered truly free,
countries must also have a deep love of liberty and an abiding

respect for the rule of law”
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ooy Mendsasnsuduliauanas Tnefiuseldsusesufynn
n3a3BLuTIdheAvBuyYeTY (Vienna Declaration) nisuseauassil
fusnduddglunsussgy deil!

1. Jgymuwazuwimaunlulymguassavednis
ATILIUATUENEUY B

2. ANANEINUsEIINaNISLIUsEusUlnewas
Anuluannavesdvsuyvevy

3. Uszinunmnelvie Mbuguassalunisaniu
NUAMUANTUY BB

a a

4. WWINAINTINTDTENINUTEIMAN1UENS
UYBTU WAZITRIUIANENINUBIENU ST ALUNSATILUAWENS
UYWL

1 a a ' a o ea a
AMENTTUNITANTUY WYL, (2556). AnvidnSuywerulunszuiunis
8RsTINLAEAVBIYYEYUANY, NJaWIN, Wit 233-234.
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1.1.2 Anumvsngy
anSuywevu (Human Rights) nuneda @vduag
a3 nndiRafayenAuIdaussn wazlionvgnnaintuan
uywdlalngliifunsviansarunduuysdvesdiiu Anduyverui
Juandnuvaruszidveunyed [udvEuaslainnmusssunid

¥
=

uyudyneuialugugiiinuuned wedndusiouineiisaiot
wu Ansuaziasainlusienite anslunswddu winmlunisivie
Aaun wagtasnmlunisuansmuAniiu L’

agiiulddn AnusawfloseninsUsemaeaiu
avsuyvenilifionansanusniosswineUsumaaun®n fangng
anusEnIvAkaz U Ia1NaIIN e ANTUY Y YULTIENUTE VYA
dmsungUnsaniszmvfluAiussn Ui “aeBudupnudoriu
Tudvuywevusulundnyaluiesidnauasanirmvesnsdyanaly
Avssuifisuiuresysuuazanivesanlss i 7 uenaintiu
11 13 vesngiinsienandisyysiunavinfivesaivmnanl sz
1 “afvrnrgdedtBufnvinagatuayuinguizasdnistieivie
Tnefilsansuyveruuanainmiuyagiudmiunnay laglifieny
LANFNERY WoTR e MW Wi AEun” dulfaanainainniy
AvBuyveruwisanU sy Atuldlfmnuddyavsvomaidionas
@vgn1anisidles (Civil and Political Rights) Wagansnnaiasugia deny
wazInusssN (Economic Social and Cultural Rights) 1nlagnasn
quisiiagiu wazAednfudl 10 Sunau veant 1u “Yudvduyvevy
wialan”

2 ¢ a a & a a = o | o
AINIU QWEWWGUQJJ. (2543). ?WIﬁLLa%Lﬁiﬂ'w\lG’]']llﬁﬁﬁiimﬁémwLLM\?S']‘Z]EJ']ZUWQﬂﬁ
1‘1’]8 V\!Wﬁﬁ)ﬂﬁqaﬂ 2540, 3iy§g“lju, ﬂi;\TW]W, 'Wﬁ'l 44,
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1.2 @ndyuvu
1.2.1 e

A “quew” 1unquyanadidiuiddinves
pupaLaisnueslilumadsnuvieTaussalunguuesnuies Tnoi
ArunnfusmAuiuaunf anude Ardey Sausssn wa
waUsglonisaniu dau “Aviauvu’ (Hudvidgniuuaiulae
fansnanaEaUsand faussasafulunsmuaiadisly
msufiRauhlugundygfvesngmneiiienalnsesiunisduases
avslidinalumenguune lusedussninalseina ansyuoule
Fuseailungninsesrinslsemevatsatu Wy Ufaaainaineie
ﬁw%mﬂgwwmmﬂawismmaﬂﬁzyapLéaﬁﬁw%%uﬁul,ﬁawaamﬁmi
WIUsENINUTEmA Ufaaanussnvifinnienannisansuiy
fudles Unanlad@nidedviinunsns uazeydyyrindheay
VNNAIBVNTININ .. 1992 1Tusiu ngnAnisenineUsemadingan
filemiidAglunisduasesdnslunsiimuneuinntesnuies
avsnislunadowesnu avdlunsaniduiinedalidian dufigu

[

JuAs AVSEsnmyIeenau AuasessrUUinaRugivuasiugdnd

]
=

SUDIAIINR BULALANT IUNITAV NS NWITAIUSTTU USenainay

a 4 a

iUy eeniu

Y

1.2.2 A3nUnunY

=® a a

dndyuyu (Community Rights) g @ndues

a vua v =

YyuvipaumuIRusTSuALALNaUNeaLaz U URN UL Tnadiande
Uszindldunalnmedsaulunisauaunisufifuasioduansny
555U siounlaiinguneUyaifiieAunsesdvsyuvue vl

Sunssuseatuanednualdnusuazinalunengunedisiinisnsziin
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Ansevusedvsyuvuls

il Avdgumiluilagtuldsunsdunsois
ngvnnen1ely W SEsTYuieTIYeandnsing wnsdnsy 2540
LazsgeITHUnLITIgeIandnsive wnsdnsiy 2550 Wudu uay
ngvEnesEninaUseina TnednsyuyulativuiAnimuinisunainnis
Funsosdnsyuiiuiios AvSyurudaiy AvinisduasosUszing
Fauusssu gl wiosdu uaznsduasesiugNIIININGNTETTUYR
wardwandon il LﬁaﬂﬂﬂamazLmiwaw%ﬁmuﬁmﬁuéﬂgﬂ@u
naenaunsUnledilviinansenuressuuiineivewywe i

doufides AnSuywevuuasansyuvunuunUygiAves
HHRE

1.1 52AUTENINNUIENA
Uszmnalnglavihanusnasazidunanuanunnauay
oudnyaienfudnduyuetundy fil
1.1.1 ANUANaITENnINeUseinaInn1en15UsIuUsy
ANSAMIERIV A.A. 1904 way 1910 (International Convention for
Suppression of the White Slave Traffic 1904 ag 1910)

- Uszalnedunfoydyan a.a 1910 lng
nInAYiR wazde 8 veteydygninanfimuaInIstndunid
audyayatuiiaziodndunfeudyg A.e.1904 sy wnladfinis

Y @ 1 a (% 3.’/ Y & a o =
wdalueeedu Anlu nemadndunAeudyas a.a. 1910 tneds

\DunAeydyan a.a. 1904 sae

3 @ a2 a @ o
nana wadu. (2543). Avsuyvevuludnulne, nganw, vt 516 - 517.
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1.1.2 aydeyey131928n13Us Ul SAMdanaziin
A.A. 1921 (International Convention for the Suppression of the
Traffic in Women and Children 1921)

- UszAlneddunddieTuil 13 na1Au 2465
(A.A.1922)

1.1.3 aydynrinienisvdanisidendgddiseans
Iuﬂqﬂ'gﬂLLU‘u A.A. 1979 (Convention on the Elimination of All Forms
of Discrimination against Women 1979-CEDAW)

- oY fualidifudaus 3 fugneu 2524
(P.A. 1981)

- Usselvedilun@dleud 8 fuensy 2528
(A.A. 1985)

1.1.4 audygnineiedndinn a.a 1989 (Convention
on the Rights of the Child 1989 — CRC)

- amgéfagzgwﬁwai%ﬁ’aﬁué’?uwii’uﬁ 2 AueIeU 2533
(P.A. 1990)

- UsewAlveddunddleTudl 27 flunau 2535
(A.f. 1992) lavoydeyan FananfnaldTsduiulnedous Tuil
26 weu 2535 (A.A. 1992)

1.1.5 aydyandwneaninienisilowesans a.a. 1952
(Convention on the Political Rights of Women 1952)
- aqé’tyaﬁﬁwaisﬁﬁ’aﬁuﬁgmaﬁ’uﬁ 7 nIngAY 2497
(P.A. 1954)
- YszmalnadudumAdetuil 30 wgadnieu
2497 (A.f. 1954)
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1.1.6 nAnT15EWINNUIEWMAINA8ENTNALTDILaLENT
N19N15KBS A.A. 1966 (International Convenant on Civil and
Political Rights 1966 — ICCPR)

~ ndnn Sralddiduduui 23 fieg 2510
(A.A. 1967)

- UszwalnadndunimdioTu 27 fuensu 2539

uenanil Uszmalnedadunfeudygiosfinisusnu
sywiadsemedniimun 11 adu feil

(1) eudyqratudl 14 densvgaindeulsedn
dUailuaugnaIungsy w.A. 2464 (a.A. 1921)

(2) eudyanatiuil 19 TvhemsufiRlaeminfioutuly
BoarmauuEmSUALYRLUTIAU wavAusned WA, 2468 (A6,
1925)

(3) eydyaatuil 29 MdhensnaTLENUYEaNTINY
UIAU W.A. 2473 (A.F1. 1930)

(4) aué’@,agmﬁ’uﬁ 30 11A289N1TWA IUINEIUTDY
DU .M. 2489 (A.A. 1946)

(5) awé’ﬁgfwaﬁ’uﬁ 88 IENsIIRIUSMIAIY
W.A. 2491 (A.A. 1948)

(6) auﬁzgmmﬂ’uﬁ 104 198N TENTIAUNIOIQY LA

a o 14

AFFUNITNULI DI AL IAA N9 W.A. 2498 (A.A. 1955)

A
'

v a

(7) eydyeyradun 105 d1eren1senidanisnaudedy
W.A. 2500 (A.A. 1957)

(8) aqé‘zgaunaﬁuﬁ 116 T lvunsadinveseydy
W.A. 2504 (A.A. 1961)
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al

(9) eudyeyratunl 122 91938uleuIenNITIIngIy w.a.
2507 (p.A. 1964)
(10) eydygnatiuf 123 Nvheengtumileugelihay
Tuwmllasldanu w.e. 2508 (A.f. 1965)
(11) sudgratuil 127 Mdedwiingsaniioun el

WUQWUWUﬁﬁQLLUﬂMWN‘Lﬁ W.A. 2510 (A.A. 1987)

1.2 szaumelulseine

SoTTuYaLiITIveIandnsing wnsAnsy 2540 uag
SITUULMITIVRITNTINY Wnsdnsy 2550 LaUnaiRlunis

afle

AuaBunarAunToAYBIYYsTILAY AV BYNTY Feil

121 maensnuasfunsosdnaninnanduingg

122 myiunsufualeeliidusssy

1.2.3  msviudnunsnugavsetalsaiun anilinguas
Insviedd

124  msdusesedumuding Insimidunineinsves
AeUsEloniassz

125  nsfusenainnlunidivinis n1sfinwieusy
33

126 msfiavdianefulunslésunsinvtuiiugiu
Livesnin 12 ¥

127 msfiAvsyurusiesdusafaluniseudng fus
Useindl waznfiiynviesdu

1.2.8  M3lASUANEUINITANTUEUTLNUFIY

Yo a a 3 o Y
1.2.9 ﬂq{L@ﬁUaWﬁsUa\iLmﬂ LYNIVU LLagﬂiaUﬂi')V]"\]g‘lﬂ
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FUN13ANATEIAINST

1.2.10
1.2.11
1.2.12
1.2.13
1.2.14
1.2.15
V93g
1.2.16
padulagduURID
1.2.17
1.2.18
1.2.19
1.2.20

nslasuansUeIALYT

nslasuansvesAuiinis
nslasuansvesuslan
m3lasuanslun1sSuieyatnasvemesIunIs
nslesuanslunisviseniensal

A58@UIWTUNTEUIUNITAINTUIVD NI MUNT

nsianslunsyuyulaedsnmanne1s wagns

a  a

nslesuanslun1siiansauneflaesIsT Walke
nslasuansnaziinuelaesganin
nslesuanslugusduneny

nshasunsdetsnansgluafengywazgnauds

ENINNITAINTUIAR

13 N15ANATOIANTUYHEBUAINNYNU185FSITUYRY

AU IS

1.3.1 UseinAanigasni

LUIALANNITANATBIENSUY B YUVRIUTENA

An3FoIISNIBUYIINGAILANITTINFIVRY 13 1aunliAuves British

America 11t w.6. 2318 wagfaut w.6. 2319 ladausenadasnin

(Declaration of Independence) ¥adanigelain1VuIieANATEY

a I .. . . [ 1Y 1 o 1
paIn NYaInaLllee (Civil Liberties) NNRANNITAINAIUING
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$g550yyYosanigelusnn ne. 2330 dadunisneduiandn
Uszysulag wagvanansuywevuleglatinisuseniausisdnsiasnn
gaanailos (Bill of Rights) uenandu TuAnissuedl 20 Uszne
ansgeuBndunumedannlunsnessesdnisandssrmniuayle
gn3eUeyaannalnceaniuywesy (Universal Declaration of
Human Rights) 3slguszneldlutufl 10 Suiau 2491 SyoTINYLY
YeansgealIng w.a. 2330 dana1ila Uydflvaiageanves
ansgewi3nT (The U.S. Supreme Court) figrunantiiilunisiieny
Sgossuyamelddauiiiin “anugisssuianenianeldngmane
(Equal Justice under the Law)
n1siarsaIIngranelatasgessuyyrsely
FagegnavsgaiinldnmdninasinsasIaeudl’

(1) Low Level Scrutiny ﬂgumsimaﬁl'ﬂﬂ {aGEE
neaeuALdivauasHaTEINANY fifinsnudringrnety
ponuite Tnquszasdsuammauna Alifioindnigsssuyg nénns
nsanaeuilifenin “Rational Relation Test” wazifiunisnsradeuly

JEAUNATIATAtRENER

(2) Strict Scrutiny nsdiiidunguuieiiei

e

a

WouR (race) ratelndunsdlfesasde (suspect) 3 Tunns

v v '

Un5T5ITUYAND NnaNPRMavzAaasdulinauingmunefng 1

<9 Y

[ I

TASFIITUYL LATITAITINABURLNTBUARY LaengvungNnlidn

P} o

eee

4

Sgovsuyguudouandlilaindiaudnduiivsfosesnnguunsmuiiu

YRR

wazAEnTI9a0U WWminevIe IngUIsaIRvaINgnineNTmNanTe

4 a = a Y o LR
U330 F9AZIUF. (2553).MI0TIVAOUANNYBUNILTFETTYVRIUNTRyR
uiIngmanefnsEnUReanEIYYeYY, d1TINUAIASTETINYN, NTUNN, i 144-145,

A
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arandululdvelsl uasnsaeunmsiithlugithmaneiulddnaln
nsliaRuNgMINeeE1958UABY (narrowly tailored) w3aly wannas
AT19a0URBENTn “Strict Scruting” wagdussingIuLINAR
Slaughter-House lunignasusinginaalaveigaanlinsiaaey
novisnednuardus e Teud ngranewfeafunsldliansenudu
naLilee (non citizen) (Graham v. Richardson, 403 U.S. 365 (1971)
(w.e. 2514) yasvosdanmnsandilyflevinnisausa (non marital
children) (Levy Louisiana, 391 U.S. 68 (1968) (w.A. 2511)) ngnu1e
\Aenffuan3 (Craig v. Boren, 429 U.S. 190 (1976) (w.¢. 2519))

(3) Heightened Scrutiny ﬂg]wmaﬁmwuﬁm%
i iwailed (Civil and political rights) wifsgsssuyaylallasusesdnsls
Aandnlunsiagey wu anslunisesndes asmzuuy anslunis
inAeulvAuM aw%Lﬁ'mﬁums%’mﬁﬂﬁaLﬁym@ﬁﬂ avislunisanilu
ARMUANE AIDE19U AR Skinner v. Oklahoma, 316 U.S. 535 (1942)
(.7 2485) Qe ielTimsTsduvhmiugnsyhRangrne
U Wi sgessuyeelilalivanuseiull udmawiuindu
%w%ﬁug’lu (one of the basic civil rights of men) waziJudsiisndu
dmiurAnuguywd (fundamental to the very existence and
survival of the race) viieluaddufienadinlunsiaaeu wu dnslunns
sendeadends (right to vote) 1 AR Harper v. Virginia State Board
of Election, 383 U.S. 663 (1966) (W.A. 2509) ¥130&N5 LUNISHANNIS
wwaaulw (right to travel) W AR Shapiro v. Thompson, 394 U.S.
618 (1969) (w.A. 2512) ¥39ANTIUNITUIVRAINYATITUINNAA
(right to access to the judicial process) iU AA Griffin v. Illinois,
351 U.S. (1956) (.. 2499) 1dusdiu
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M28AIUAIAYVRIAIUTENIABATNINY DY
angolu3n1 (America Declaration of Independence) lofufl 4
NINYIAY W.A. 2319 (A.A. 1776) ULay3FoTTUUYVOENITOMITNN W.A.
2330 (A6, 1787) loinmsnsinguaneiilodunsesdnSuyvevy Wy
The Civil Rights Act, The Americans with Disabilities Act Dudu
Wedliifiud 1Uszimaansgowwinilddngnuneaeluiivydgs
Tvazdeni1eg 1TlunsAuaTesdnsuyyevULarAIaaIgaves
ansgauINedlaImaNNYMUIESUANIINKUIAIANIN Y1V
(Precedent) titatluusaing uuisean

1.3.2 UssinAannusasnsusgeasud

(1) wwnAndvBuywerutumdnildunstydaly
fausnglungranessinsssmanasnguinenislu Sgassaynus
aniusansnsusgieasut we. 2492 (a.A. 1949) 11931 25 tadayeld
N “nénvhlveangmnesevieUssmatioinluduniesngine
seavamitus wdninluresngmneseninsUsemasananiegludiu
figaningmnenelu uazdeliAnansuazvinilaemswioriende
agluaniiussy” Jwwandbiiuinsemaaniusalssasglivousu
wdniluveanguineseninsssmadudunguunenislulae
nguuesznlsUssala liauddydundndnsuyvevudu
2819370

(2) nsQlFnEN

(2.1) NIAVBINYLNUIVBINYNUIBTEN TS

Ussimnanilmnugsunenagldiusgmintulinsaldegng dail’

> Frauda., wih 164-171.
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N NSV YINIUNYNNIETENING
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Useina dygruseianilenvasigdyylrenisgaiua dayan

] U

andheviled dyandinandaudaiuigsssuuy iy nQINMeves

nVNNeTENINUIEWARINA1IRNeguNRauld At

@

[ a

(Uszinawasuingiuan) siuadyydndienids (Useweigasudl

T o

A Y

nriueean) neun1sanalindyy131dvedndanusysssuygle

>

o o

AunuIIesEnIelsemallla muuagUsuudnsunisyindyan

g

aowleld unegslansdifadulumuanudseadvesgdyyiin
aganasiunignvseriiluaiednualdnusuionisnisnszsilag
waiigemdulunumsnnsiin mstadeliufiastewauevesdninevis
fornduniseousu

9. N13NTLYIVBIFT MaNINNIBNIINTEIN
yaefgiiundnnisluniengminevesdisueslna-aiuing demu
NaNNIIAINEMBIANTVRIsENeTuUsTWAllp1IR IR U IUNIVBY
SpinaUseinala 1AguViasana InIUNaNLNMYIvOIN MU TENINS
Useina eakazi1uUnaTeegaulidnsnsiaaounisnseinvesy
AUszmeldnumdnaNuTeUmEnguInesEninsUssinaLazlunsdl
Adafungrneserinasamageslionanssihmslueesuing fuanlé

A. NIIAANUAYYINUNY MUY TENINS
Useina Tumsfenudyamungranesswinaseme lngimnyesads
sgdpadilefiandnnisildfunsiamnaungmneseninaseine
ImaLawwaaméwzéfaqﬁumLwaﬁ”mwa«jﬁzgwﬁLﬁuﬁaqéfaqﬁ’u
ImaﬁmimmﬂLﬂfammaqé’@mﬁy’wm TogUszasAvesdyquas
nMsistuvesdyan mstinudyynadesiaueridlureuaaves
nENNIFIUTIUTRINgMINE ST sEnaTenvesdygtduly
Readesiudoaniug
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& Mot vdnnsiduiugu
YoanguNeIIeNsda et uuauivdnddnyin yaradaudy
A5eduuauazgnasiindulafianizlafinnsnseyi@nluniseng
desannisdad$edruuauldsunissensuiiundnnisiiugiu
ragAssIILEUSIiuImdnnsfanaadundniinluveangune
FENINUTENA AIUAIUTUTDIAIATTETTUYANRUSLIAUIINTE
Fetauauiigniimnnwiliadlynelsemsiindldiunmsaziiondn
ﬁalﬂ%aﬂﬂgwmaiwdmﬂimm

2. MIAUATOMINTYA Aumdnsialy
YosngmneTEninsUssmaLdyanatiazliunsRuasemanTye
wazanunsaldansaesslaiu wwfoudunsdilusenineiiinnin
Femotuyanatudsdidyumivesigiueguarluseninefionansiu
Feonfesiiu yaratusudunadiomessgtiuagiduiiy

2. N1IUAUNTNGAuvesi1Ussina
mmuﬁmﬂwé’ﬂmiﬁaguuﬁugwumawé’ﬂauLLmu AsTUWNTL
msnuAunIndaunglulssma hisuimindauiiegusnvnunuvos
Uspinaiu nevdnmaudinisouduiiazdostiiunslussiiviins
nuAuIRalaTuNMIEaNTUNMIENATEINTRUANAINAAYD LB TUT
ngJunn nadldeliimdnimluvesngrineseninassma fimnw
vosrnamelulssmadinihiigniuannguaneseninsUsemanozdos
Aaduin manszihwesigresemandaiungrineseninaseine
Hulssizdaud Sudy

¥, 1NINUBWAUAU NIINTEVINVBIST
nilandlownuauvesdnignils mumdnAuuAYeINMLNETENINg
Ussinaudalalenansgyild mndngvidluBuseslvinsgyihnsvideidu
nsdiiliendravamannvdnilivesngrneseninsUssmnels
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%, é”mwﬁaﬁ'zyzﬁaLﬁuﬁ’mwmﬁaﬁyuﬁ
s1unvvessglumstiygngmnedieliiinaliditunioniuiivesss
thuq mafiadananilfiAnanngmnesswhaUssma mousiAnan
g1uatuNIsUIAUNETUUTENALEY NN VBINYNUIETENI
Usginalidinisdmuaiigifunsiinalidaduveanguansuesdy
venileaniumunuressiuuionda nguanessrhessmeainsg
$rfaanznsinatefureangranenisluwindy Saduluny
wdnAuuau Jsmundndananinguaneenatluliiiduuenmile
wanauld mnilseiudenlostudesnelulssma wu wiin
ngisneUseiudseudeiussifudonudn ues 25 dafunsiiutiii
mungmneUsziudsauvesgninsiieglulssmaeesuinagluvinny
TusheUszmafidlsdunsluaudissihnsndadestdiduinduns
IANULIATT 25 FaNaT7

o tondnduesdy luiinginueives
npvinesErinaszmandin ilunsunamanelulsemeadmiu
mflossgrinsusemeluBesiiAeifuvesaniuyn dmunsilesss
ssUssmadioWanuduseslummadeulunsdiiieatunssuans
TuiifuvesanuypuaznsiienieninnsBoniesrdenusuennis
yosanuya lunsdisunamavonsesiudlignirdalasndniily
VOINYUUNEIENINUIUNAUADE1LA

&0 N “Syandesiudyan” winily
YoINYAETEUINUITINAITAdlRsUNIA AN ANaYRIERTUS
ansnsnuigwesud mndefinmiuivssiuiinedoridadeludesdu
I dyaniusgdedingnesewhaUssmedeiulivield dyaiign
venidnlaedaiunguuneszninaUseindalidonaasamandyaseadu
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wale nsdlddesiionndyafinsdinansly unegrglsiniudle
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vineauin mMsvendniidunisiafungraneseninassimaas
sndnnisinalivaiunmeluyssmavesdyadnan Jdnsuivsad
ngunesznInsUssmainguasiiduteulylumisguuuuuazng
evmuesmsvendndiya et munesnsiidsnglumssmaszme

o v v 1

JUa9nnatun1susndndualeLfed Nsazindadnafanan?

g
'
[ a o

WwudenunsazilinveduanimuuanenunIsuanand I way

T o A

IS o

n1sazilinunUyaRvesnguungdnnlensusniandyay Faslwavinlef
nsenidndggrsenanidunmsiseusiengmuney

9 dywd Hlassviledendianslunis
"’zyajaﬂg]wmaLﬁaﬁmummﬁﬂﬂ@Lﬂuﬁgﬁé’zymasum%’gﬁ?m $5duq
dpsgensungmneesigiunsuwihfingrnefinanaenndosiu
aubdyansereUssme UssndiujoRssniassmanasndniiugu
mangrneilduniseensuilvluGemdnnmsidnedynd s
ngvnewnedyRvessIwiazizavsstegluveunvetedrinves

NOVUNYTENINAUTEINA

(2.2) ngnauaivesng e sEnIneseneanly
Jarunelulsemalaeiinnuyaingdedannyana aiegemsil

ninasisinnusissnelifutiannyaea
Usgnanilsfie Avdresauiednmaungrineseninaseina Geiiedn
\Juanstusiiausisiasgldfumungneseninassine
wesgudusfinanaseuaquenuUiaanaidieanBuyveTy
widudoseniidmuefemnuntueudanuuesdnisananiuediils
fonunesgrudusiiassznoudie ansluinuazdnanme w@Eam
wagnssudns Fevulunsnsinunazderiulunsdiismanisly



U1 envio 113

Usenel usaiigonlivnesuiaainmlunsusznovendn avslu
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asutunmlonInguuneniely Wns1 25 Ussleail 2)

1a1 25 Ustleadl 2 UnyalAngvanesenIg
Usswmegluddutuiindioninngmnenislu fufu anelida
foanidsiudfuiuresngmnesswisusemalunsiadidutures
ngrnengly mnuddieaiuiaoandesiuin nquaesening
Ussinaeglugduiuiiviioniingmnesssun wiegludidutudis
ni¥gessuyalnea Somneararindldogludiutuessssauyny
wardlfagludiuduiiniiosgssauy witldegluddududisndy
SyoTTUYURasTwsaetln PomiReniunsdngiutuveanguane
finnuddydesluneUfjdsd nsgnsdiiinnnudaudssening
%gﬁﬁimwﬁumgwmaswdwﬂszL%ﬁlﬁLﬂaLﬁﬂﬁu wana N A1

KNuYedeAnsrassgnelusmslannuanaillstuegiunisined
ludiutuvesszsssuyausietisln

auiuldd SgsTsuunvasUsEmAnigawE
funvyelaidunanysziudnduaziainnuazidunainuuvas
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auEnsuYevuatuniie saunngraneauiyysEnitelssme
\eafuansuyvevudie daufgsTsuyguisaniusansisusy
wasuiigadonananulunguunegeavasigsssuys lneunns 25
v995g555uynyld vayafAdmdninaaimluvesnguuieszndng
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NUNENATIVUIAYITANUALNITNTIVEBUANYDUAILITTFTTUUEY
VRINUNIYTITUAUSH Y108 Tug1u1VRIAIATTITINL YIS
AUNUS

1.3.3 Aaanduyweyuglsy (The European Court of
Human Rights)

Aaansuyweuglsy (The European Court of
Human Rights — ECtHR) svaglilasansndysn (Strasbourg) Uszina
W3ama Tndrumeunulssimeeesiiu é’jﬁumwé’ﬂmsaué’mfyﬂ@ﬁﬂ
dﬂﬁﬁﬂﬁ@ﬂ?ﬁ%%ﬂﬁwwu (The European Convention on Human
Rights) Tt A.A. 1950 (Fufl 4 wa@@neu a.a. 1950) waginadsduld
Tl aa. 1953 (Fufl 3 fugioy Aa. 1953) ayﬁmmwﬁﬁwaﬁ’ﬁuﬁ
Tuseduwn Ineldsunsaamadeudungmunevesignid tieundes
ﬁm%mmﬁﬁmumlﬂuaué’iy@w WDundnuseiudndnaliouay
31/1%‘1/1’1&?1’1’5@@@%‘1417;‘1@’114 (the fundamental civil and political
rights) Lﬁa@LLazmi'maaum5U§ﬁ’§muauﬁmiywawizmﬁam%ﬂ

o

= I Y a a s o | & |
%ﬁayamm’lqkﬂ’s’1@’383‘1/163J‘1,q4‘t-}86w 1Y9L58N2819L U UNIIN1FIN

ayé’zgzyﬂLﬁaﬁ’umm%m%wwwuuazLagmw%mﬁugm (The
Convention for the Protection of Human Rights and Fundamental
Freedoms) gadunilslusydna iddnyiignvesaniglsy (The
Council of Europe) Usznausauszinaauidnuosaniglsusia
a7 Yszne leasunudisiuduniavaslidnendusundnnisees

AUy Aanan’

6 o v = v O
AUNIUAIAITITINYEY. (2556). LONANTANHIRIUUILNAAISITUIFH AR
5enIeTui 1 - 9 dquieu 2556, NJannY, i 17 - 21.
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anadniuywosuslsliduldiAnduiiion1dss
8 Uszina ldUszmAgensusnama wWotuil 3 fueiou aa. 1958
Sutfuduszoznants 5 U ndsanileydyans Tualitsdy Falad
AaanSuywevuglsy (ECtHR) Aty e tudl 21 uns1Au A.A. 1959
Tneluduusmidumatudu (nitially) wazaendeaniilddnzans
atufl 11 (Protocol No. 11) Faflnatieduld fausfuil 1 ngedneu
A.A. 1998 Fadumanis (permanent) yiaudsian (full-time
court) InganananldhanandusilumstessmadvBuyweuglsutu
171 50 IAn1uan I@ddfAinineinga 10,000 A %qﬁmagﬂﬁu
wnrUsemaiiiotowuasiinalunisl foRun sgunarislunives
nsUnATE MIsenngIBLarMTUIMSUsEmeluvaeiiuil wae
955l dhiafnntuegradiulédn mendungnisaitung
\wasau (the fall of the Berlin Wall) 1u¥ a.ai. 1989 aunseiitaiianndn
47 Uszmneluagiu

(1) 81U1ANUN

Srunanthilvesadvuywevuglsy (ECtHR)
HulunueydyaglslindaeiFesdniuysevy (The European
Convention on Human Rights) Gsudnandnyueseudayays T
Aunsasdvduasianmaneg aguldedeluil

(1.1) @nslunsisadin

(1.2) anslunisfiagldfunisfiansunad
fifusssuidlumauaazeian

(1.3) Avifiaglizumsiisdeiensndindau

mammauazmam%’a
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(1.8) w@inmlunisiansnaufnLiu

(1.5) @3 WNNANAN Indrdniasenaun

(1.6) anslunisaseunsamingdusensguasy/
N13ANATOIMINETUY

(1.7) Avslunisieglizunadeneia

(1.8) Avslunsidendauaznisudonsa

InglawigegeBa oudggiiunseiinis
VU NadinyegNTULTUANTEURN Nsnseiegslivungay
wiolisunsuuiReedhiduuyed nstsduusanu nsiniuedne
lignngusnevienseyinlaenanis/Usaanivaua uazn1snedvinli
lulanansoldansuagiad nndinudle

(2) nszUUMsBUNDIAR

Aradnsuyvevuglsy (ECtHR) laidd1uiq
a a T k4 14 o ddy 1 ]
finnsanadlagliinisfesveld nsiiefvugmaaiuisavilalag
SgUIagnItiniouARasIINAT N1sBuEawamaaLTaRUteandy
2 Usziam fie 1) sgaullalnyeana (Individual) Usznausiy yaaale
YRRV NFUUAAR UTHN/B9ANT viTontheay NGO wag 2) 5eAusy
(Inter-State) @1u13n3ovasaraliiarsanlunisiesdoeiguia
YINASINS 47 Usema mniiansazlialudnsuyvevuiulag
% a a ANaay % = ! a v o A o ¥
Synfaun@n lunsalnisylassuilaanaslintomvuanuniivuall
Tueydya el Ssviseynralienaiosvesiemalifindunsdiigdus
vseyana (Wudazilindnsuyvesununannisld uwagddumies
LY [d Yo & a wa ﬁ' = !
sosdudlasunansenulaensavinty lunelfiinstusessena
UARAAINTNBUETDLABAILUUAITDS (application form) WiauLONETS

]

A3udumneg oes “lnonse” Tutuwsnnunglifinaudndulunis
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T o

Suduessamanng1n sruuveseudyg 81uBANNELAIN
TesndlunsihEesddmals “he” yaraanunsathiFeadngmalst
nngiinailnavesussimaasndn Tnglaifirsssudey
gavneraoaiininwlagn1suszn1einsgnala
awifineudtyan uazerndalisgnAsieademe Seigmatuasdos
duflunsufianuddnduvesma udmalifsiunafiazenian
ngranenisluvesisld el amenssunisfauunivesaniylsy
(The Council of Europe Committee of Ministers) ﬁ%ﬁﬂﬁﬁﬁU@jLLa
mMsflunsiiAdeanuimasinduuiign fiall Ffimnnuves
mafinanniusefgansalunsUfURmumamesma LM

a a2

NsanAReanuAIRNINwAFalannne luwaLdunan (case law)

(%
v v

Aty TunwsauenanaaladnAmiininwvessaiinavi e ydeya

D

o

#191u13 (powerful) wazddruvarelunisyinlduanifsssunasg
Uszndulmeluglsufinnudundanniudnnimisig

(3) 29AUTENOUVRIAMLHNHINGN

¥

HnInweadnsuywevuglsyusenausig
RNINYIINWARZSFNATe 47 Usena laesgniAeiaiaussiede

a Aa o ad [ Y] a a ¢
Annwinddgviaduluuiuvesauls dsnsauszimeanaualeil

e3P X

IpatauaBerinnwdywimnedfiuiseiudandouiu fadd
ArmnytuaglasumsiauetensgniAaus
HAnnwIeadnsuyvevuglsuinuauds
WAEIAUAANIN YA TENINUsEIMATIASOYINTIEN NATIAD
Dudrsmnsvsedsumiamihnlusguia vhoulegerdoanudamn
annsovesnu danududass lnessUsenouon@ndunsenunssiiiou
| aa ! ay v MY awvwa o A =
neauddasswiwnuila wazlilaujiRnuluuuvessgnauete
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wingndln BeenadvduywevuazivilouiuaLnTIINE TAVBLY VLYY
flagidenysysurenuLe I

mevdanniiisansatiuil 11 (Protocol No. 11)
fratedldislotuil 1 woednou a.a. 1998 FagulifiSansatuil 14
wi3a Protocol No. 14 Fsfinadsdulifeusiuil 1 fiqusu aa. 2010)
nszuIumsAndengininunlainsiddsundasluanify uas
anunUa@liluninst 22 wag 23" nanlagasuiininuilasu
dnidenlneidesirannangldiumsiauede 3 au nudazizana
Imaaﬂwmm%’gamq‘lsﬂ (The Parliamentary Assembly of the
Council of Europe) finsgnisansesiunus 9 U lagluaiunse
Iisudenlimduginnuledn fergindealsiiu 70 ¥ Jeagiing
ﬁm%aﬂﬁﬁwmwﬂwmwﬁﬁqﬁwLmﬁmﬂﬂ%”'qﬁmizmiﬁ'ﬁw‘hLmu'q
Augnawieifgandnlmidndin Vel fRnnnwiasdesufohniid
unhagdimauisiafsshumiumadensdfeinnsanefliuduade

" Article 22 - Election of Judges
The judges shall be elected by the Parliamentary Assembly with
respect to each High Contraction Party by a majority of votes cast from a list
of three candidates nominated by the High Contracting Party.
Article 23 — Terms of office and dismissal

1. The judges shall be elected for a period of nine years. They may
not be re-elected.

2. The terms of office of judges shall expire when they reach the
age of 70.

3. The judges shall hold office until replaced. They shall, however,
continue to deal with such cases as they already have under
consideration.

4. No judges may be dismissed from office unless the other judge
decides by a majority of two-thirds that judge has ceases to fulfill
the required conditions.
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YINANT HANINYIDIAINUIINAUUS ardlnan1sanaulaelyLdes

=3

930 2 Tu 3

fRvnwldFumadentsnnaausieludiu
VDIFIRLIZNA Wi INNeNsEvMslug NN wImAdysUY LY
Lildfufunuvesds fAwinvitmuaidaszfuivagliansn
flarusulunisdiiunisianssulag fezdwmadenti Wiomy
Dusssulunsesasiums

(@) TassavasAanazasannzlunisiansanad

nulaszidouda (the Rule of Court) Aalauus
psAUsTnoueanidu 4 wuim wasivuasyeznallunisiansanld
3 U lngazsadlvinnuminieuiunuusaz niimans uazUssinnves
Al venilsisnnuuanansvesssuunguinsluusazSgn1Adae
p9AUsENoUvesma wiseandu 1) A single judge TdwSunsdl
ms¥esdouiliduiisensulaednuds 2) A threejudge Committee
T¥dmiunsdinmsasnzuuugeniuuasiivssyudosiiuflasionduy
3) A seven-judge Chamber lddmsunsainisasAzuuugausuLay
Asyyudosdiuflaedsstann uag 4) The Grand Chamber of 17

v
a o a

judges i4#l FfinINw103 The Grand Chamber FoLdufidugn
lassasvesmavziuseaniusidnueg (Section)
fausazanrazUsenoulufelimnwuuiugiunnudussailudu
plmaniunzanuinfiontumane Mntduuiazesdanidonant
(Chamber) UsgnausigusesnuedAnuEkaz i AinINeIsn 6 AU
flagidonmyuivdsutuly wenand Sslannlug (The Grand
Chamber) Ssflaandn 17 Au Usznouse Uszsmumadniuywvevy

1 AY 5R9UsEEWMaENTIYYeYY 2 AU TINAERNINYBUBN
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29AAULIUNITAATUIRANINYIAT DIAALNTD

v Inulundazafazuandsiueanlumunududou
I3 | A = ) v & v
vosUszudymiuisnn felanenalundlosrnurazUsenaunie
Afivnw 3 we wiedupfnfiaudutoutsenn fenaldginny
aarAuede 7 wiedld viseludunsdifdinnuiddyyfdediu
Ansdl Tuthillaesunislussdnne Nazldesdnne 7 wewuiu way
& Aaa o w ' v I3 ~ |

mnindupdanianudidgediann agldesdnnsnuseyulng (The
Grand Chamber) é’uﬂizﬂaﬂﬂﬁw;ﬁﬂwmmﬁﬁu 17 W

(5) nsTUIUNISNASUIAR A1 (Procedure
before the Court)

(5.1) TnesalU (General)

=l

SgnAauBnuiedsvseUarnvula

[

nladnissesseuimululidemeainnisaslneydyy1m 81992

q L Ag 7]

a 1

auonftugmaldlasnssiiilosansdysn TneeaSeuindinisd iy
viennsaziinavsuywery lnesgamAaudnludnsnieilasuns
Useiuluaudya dmsuauugdilunsafiunisvesSeaseunas
wuurlesudmiunsideudieniu amsovegléfimienumsdeou
(Registry) a1

vy o a2 o v

ASosSeuntulaenvueiraviausriios
munwadls neanglsulasisunasslasainsiinnumewmaonwiu
NVNIEKAUTINEIaeunliliausiiieamenis §aunwInenis
MtlumafonudainguuazNYINTLAa WiKTeSeUaN1T9EI
o v & 9 ¥ < ) aa a =~ o
Aseadunwinldedratunamsiznanldlagnensdetadiuny

o= vy

wazdinUnwinguanglanie



U1 envio 121

(5.2) n52U2UN155UW 09 (Admissibility

procedure)

Asosisurestalntuazaeelasunis
NTUINTIVADUINNE 1891 (Reporter) nau Fandaanldfinng
nrvaeuiloaiundy faenufazyhnisinduin amsazdadody
AMZNIINNTT 3 U (a three-member Committee) #39AIAATU
29AAUE (Chamber) fiansansioly

ANENITUATT 3 WY DIRAFUTDITDISUU
sensasnzuuudsaduenduilunsaifilivensuRansanvienssii
nsnenneumseteenlUild Adowestanwuiilalasunsiiansan
Tnoanignssunsvdefignintugnisiansunvesmansuasfans
Iﬂamqmﬂﬁjmmmfu mansUssRRNzazTmsinaulainiseeusUls
fsanuassnauddonusieni (Merits) fae Aaonaasaazeuna
“Iumiﬁmmwmmuiﬁﬁ’umaﬁﬂizﬁqﬂmﬂumzﬁﬁﬂﬁﬁ?uﬁmmﬁﬂﬁ’iy
Tumsfinudeudan viensdinianudesiiazuonesnluanad

WNenfungranedidey enviuuaingdyaizasuddonluaiednval

Y

anwsnelu 1 hou

Tududuresnszuaunisfiansanine
gousuliinsauvidelity Tnevhluudarnssvinduaednuaisnys
fawhaavzsadulivhnisfiansanlunsdfivseiiuvesaiiiany
Furiug fufuidomuiadfiesdedldsunstufindre3ssuusnls
snamnfany drlunsaltenalddnauinssulifasandoduiiosiu
fazdeslisunisasmzuuudeddnunn uazazfesszulanguaatluie
LazyanNYINNSHELNSRoas1uTURB UMY
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(5.3) N52UIUN15WAI5UT (Procedure on
the merits)
44' v o v a o o v A &
WiaealevinnisdndusuAfeaseuuy
Wa3 AaendzinIskustdnsallusaufgIfuneuranguLay
nsvhenuusedledunaluatednvaldnes sumanisiienies
Iifinsvawe (Just satisfaction) 9845384 UagyNITWEULNTANT
fasandegniiavesndisoas Ty

UEIUPANADNALIANITUTNINTZUILNT

Wanugisssummnizaulidiwugin noouginlveanain
o = o Aavy v & ' N A |

nszuunsuisgnfeudyalandliidugnsdl vialuuaynnaa
A a v [y a av v & £ 14 a @ IS
Mmagtesiuad wadlailudanseaseu lunisiaueaiudiudy
avanwaldnyIkarnginisalwnasuilasuniseniulusuilale
(Exceptional circumstances) #39n135A95uNUIUN1THAITAUN $501A
audayandudvesdysfvesyiosseutiu douliavsnasiiinssii
Wuauau (confidential)

(5.4) nM36nau Judgments)

FNALFABIVININITANAUAIINITAIAL LU
Feetnaun gRmnulafidrusalunisfiansanafazdienansly
MsuiRNALAnIueRUATlUAIIIN AT NI TAu9
favslunsuansmuiudaudodousundaudafivadntouasluse
Ale

fnsdlanunsadeselridsarludsiiussam
Tngld wnduduedfidanudfy wednisiauieatuddes
vdoiuUseiiiudeonss Tnoddeweiardedldiunisnsiaasulag
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03AnaL (Panal) vosiuszvulna@esznauseUsysiuma Uszsu
whun (Presidents of the Sections) ;ﬁﬂwmmﬁﬂizmummmuﬂ
darden uazgimnuivinuduiilssunmsdndenlnonismyuidou
adufiuly el douduiifldaundnvosasdanslnnfiude

ANANINBIVDIANAATUDIAAME D LT Y

Qe

v Y Ao v a a d | & o !
u@jﬂVl']EJLLa%ﬂgmaﬂﬂJﬂqm@aUﬂqﬂiu 3 L@@u%i@@ﬁqﬂlﬁ?wq@l $1NIN

2

nsfiUsEM A eassheliinnulunisseslitinmsiauslufemny

edD_

panal ¥isanenaINntalinisinduvesany panal NUGEsAT0IUe
Intinsiaueungnu lunsdifiame panal ladnsgeusudaisosuad
= 12 o v a o a d‘ !
Mszilvgirgvinsdndulugiuuuvesmiinine lneiusyylng
hNsARAUmENITaEIUEEIN Farimnnwvesiusyylvey
doulunian

(5.5) HARNWUYBIATANINGT

Afinnnuiigavesmadvisuyyevuglsy
(ECtHR) nnaRagiinadsduunsgmaiieadeasiniy daunsaendes
aualvidulumudiivnnunifudunihiivesauznssunssguusives
amsﬂﬁ‘d (The Council of Europe Committee of Ministers) Snins
ARIENTIUNTiFUURSazdesigiiauaiwessgfiveniuinlaviing
azlineudna Men1sMINUANINTNITLA luBgIg1ag1mLvay
winiteuiu wazaonadesiuiiuseniindivaly vieidufimsuennie
LUandfininevesrane
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fagsArinInuAmagnsuyvevuglsUineafunisasiia
AnSuyvevU

pridundiduidosnnafaadniuyvesunaglsyld s
AfivnnwideTuil 1 funau a.a 2009 Faduafitussagileand
fidnfleadletudl 28 ngednieu a.a. 2005 owelunsdiignfvie
nsdiinuesdadugiaelsalafinanssidadide (a thalassemie)
I§sumsinide HIV wish$asiusniaud (’hepatile C) mmnmsenaden
%&mmﬂﬁ’lﬁﬂ\ﬂuzﬁm”IWLLm“U’la (Service de santé nation)

fouftaniduaitiusngir dilesnd Tdun we GN. uw GS.
W1y D.S. W14 GDM. we S.C. U ES. way e D.S. Wuauyd
danduy lnsunazauinlud .. 1950 A.A. 1957 A.f. 1937
A.A. 1938 A.A. 1965 A.A. 1920 Waz A.A. 1973 AUaIAU

Tnegilesnfnnaunsnidugiivesidedinlurimaissud
Auula Losnnuuaufinde HIV uazueuindeliadusniaud
nnmseedenlaediinnuaunnsiend  dwsuiilesedi 7 fo
w1 D.C. \uffidnidelunssuadonfissmuioiiisdineg Tnerfine
Tsalafinrsdaddledaiulsamaiusnssudnludoddsunsividen
WilensiseTin

WeNa15U191NANT03700 I HBIARTI19NINTY 2 (AnTves

N53T30) Yoseudyaimeaniuyvevulieglsy InefosinAdnau
I o W A 1 d' g YY) [ a

29918 (A8l Wuadndunsunazrunuhsadusnaud was HIV
TngUssrnLinemanslan a9linuanudunussEnINenIsnseyinves
NIENTIGUAIN (Bidew) waganudemeniatulaznielaiuns
14 (vunsdenufun) veseudyaratuifediuiu gilespntiaiTos
nsaiimbenulasiazanasiundulesnalagldvanlunisussuey
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Y a

o oA v vas Ao v & !
FoiinmasdunniigalangliisnisiiugUlelsadenlvalivyn
(homophiles) 7ifinie sulunsdifannsatanldiuiflosmilugiue
Auaelsalalinesdadideviuie iy

Tngfidfimnnwiletud 1 Sues a.a. 2009 AadvBuyseyue
IgEnauIUsenadaalildasdinung 2 luduiiertunssluns
Undesdnslunisidinvesussmgilosniuasafvosiiiosnd wale
avifionnsn 2 luduiiisatunisldnssuanisiansananuunuay
azlliaungl 14 Usznaunuuing 2

AadnsuyweruY laanauliusemadanddnedndemenis
#as333 (dommage moral) Wuduvisdy 39,000 gls iungilesnd
savieagusssufonuazalddrelunisdnduaiidubuiedy
9,000 gls dnFuandemefiduzussa (dommage materiel) th
Tunsusuldunns 41 madnSuywesus luamnsaanulilie
AN INBINENAILA

aRifinAulEasARnEUsENoUMBlRwInwTn 7 Au lasdun
AUN5UTTURNTDANINTENINNTTUIABA LA ULAL UTIAE N D3AR
maes 41 Tasfimsanaadulunamdnvesnndusssunud
1791 75 gonihil 4 vessuidouiiiansanafvesmadvduyseus
wazilunisisnsiodvsuywery Mmadnduyveruniglsuainau
mudennasvesgnsdllagluiinisdendingesfnmglng (Grand
Chambre) Fausginadanadesseiuliungiesnfidutudiuim
fieAu 2,324,056.05 gls
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1.1 A13daduAraigsssuygiieanuinsuysevy Ay

=1

A3tasdeRl 15/2555 asfudl 13 fiquiey 2555
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1599 {R379N15UHUAULAUBERIYTAIASs T TN
W15 UIRLANTFETIUYY WA 245 (1) INTETUTYaUA
seideud191¥n15EENaIN1TANRLRTITN WA, 2543 WIATT 26
=% o = Y Yy v

253Anie (10) AlgynReINuANNYaUAEIFSTIUUY UNT1 30
nanki

ANA5ToTINYEY RaNTauudiiudy S§TsuUL 1Rs1 30
I3 U wa I Y a a = ) ‘NI
Wuundeygiluvung 3 11918895 waztdinmussrusilng @i 2
ANNENRNIA LAguns 30 255Antle Uyeldn “yarageuiaueniy
lungrunsuaglasuanuAuATaInIuNgEWisNiyY” 155A889

a A

URYelsin “gneuasngadldnsvinineunu” 195aam UgAan “n1s
Fonufualaglidusssuseyana nnzmmuiinuuansisluEes
Aufiia WA nwn A 91y ANUANTT AnImNaNTe VidoauAm
A0UBYBIYARA FIUEMATYERITOAIAN ATIITENSMA NS
Anwrausy wieAuAniunIansilessulddamauntyaRun
SgosUYEY NIVl wAz153AE SeuelAd “mmmiﬁ%’gﬁ’mumﬁu
\ievdnguassanioduasuliyanaaiunsaldaniuasiainm
Idgufeiuyaradu exliferdunsidenfuialaglidusssumy
153AEN” IRTIsgEITHYRuRITvendnslng wnsdnsy 2550
e 30 233nans Iifismdnnslueifiddsy Tunisdunsesauiinng
wiodlsinnsdenujualagliidusssuseyanainszivguisay

waneine TuSeses “anuiinms” Weunananuiinisilldeglungy
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fumsdsuudanemstananmnadeniiluguassaderufinng
dielufinsdfsdatefiuguesiaviniion wavanunsadsedinld

va v a

sgaduunfguiuyarainly dulu Sgossuyaielydfsusesdns

o

=

LAZLEININYDIAUTINITLINA8UTENS WU JRNSuTennnanIn
dosld3uanslunisiunisdnulidesninduanslnigasdesdal
sgahisuazlinunmlagliifiualdane elwldfunisdnu
Tneviaiionfuynnadunannns 49 gRmsvseywnannilansidinds
wagliuselomianatafinns Asdueanuazainduduaisisuy
LAEAUTLNF D TLMINEANINTFANLNIATY 54 A1EndIanT
ma%fgﬁﬁwaﬂé’ﬁﬁﬁﬁﬂiaﬁ 16/2545 31 wizswdygasziisy
Fr51vmsthenainIsmagRsTaa w.e. 2543 131 26 255AWE (10)
"Lu'ﬁﬁzyjmLﬁlmﬁ’umwmauéfas%gﬁiiuyzgwaﬁwmmﬁﬂﬂms
WNEANTIY 2540 11951 30 ki Usewalneglalvidmendusydyyii
Aae@NSAUNNTT (Convention on the Rights of Persons with
Disabilities : CRPD) vedanuUsznd weuil 29 NN 2551
Fafuatsdulvisemalng FoalfoRmusiusnsdifiseylluoudaan
Fanandausiuil 28 e 2551 Wuduun WAL UFYYIRINAT
Insnandednuae “ANURnIT WazUaunTeY “n1saenuiun
ISIZMARIANfins” 13 Ysewalnedadesd JuRlimduluaa
wusnsaliluluoydynn 9o 4 Adeseenuinininiengmune
wagAndunsmunnsnsimnzauiewdlyviesnidnngmane



128 Andunven uasdnsyu

ngseieu adnUszmdliasyaiRaliegdsnelWiAnnsdenufdi
soAuiinig uagluoydma Ua 5 anuwiiisuiuwaznishidGenyus
Idsmualisgnidsumadonufifiteuss memauiinufing
wazUsgiuliauiinislasumuAuAsaImNNgINERE I ieY uaz
ﬁﬂizﬁm%wamﬂmuﬁaﬂﬂﬁﬁaé”mmaﬁgﬂma uagtilaLdunsdaety
ANULBLazvdnnsiEenU)UR sudyafenanideivuali
Symdidutureufivanzauin evssfuhasdaliimstemde
faumgauna ol oydyandananldfmualilude 1 41 aufing
(Persons with disabilities) 18ANUTINES qﬂﬂaﬁﬁmmmwiaa
n1agene Inle adlynn wienmnsUszamdudaluszezen Jade
fufduiusivgUassauntiunis asfnvineamsiidusiuludinuetng
WafluardussAvsnavuiuguiivinfionsuyaeadu uaveudoa
Aanan lamvuaddennvedndn “nsidenyuuRmweeiveurieniny
fins” ¥ wneieenuuensne mstiatu wiemssiauuiiugy
yosanuinsBaiinnugsUszasdviedamaliidunisidends vie
yilil3naganseenunsgulnavidenislidvBuyweruuaziaiam
Juitugiuatas vuftugrufivinideusuyanaduludunisdes
g daan ausssn anudunaidies viedudu saudnis
BonufiRlunnsuiuu saviinisufiasnsiewiefiaumgaunauas
IFfyuadenuvesdin “nstewmdefiaummaauna” 1131 mneds
mawasuulamideuiuussidufuuazinzaulaglinelifnanse
SuiRvaummteiiudado wwglunsdiisuiu ileyssiuheufing
gulnauarldavsuyverunanadnmduiuguieursfiviu it
yaradu Weuszmalneiduignideydygrindhednsauiinngves
avlsyanfAud mhenuvesss Sedivihiieuiusnsd e 27 ()



U1 envio 129

Afwuath FumsdenuFoRmsmmausisaafins luynenuiiieatu
mseau sudadeulilumsdndenyana Mg wagmsinsny
nMsdssuegsioides anufamiiiluendnnnsau uazaniwnis
vhauiignawennsiouazaende wag (3) Afmusliindrseuiing
dvhanlunsnuniady fofu msfimiasauressy wwtmua
vaninasilunsyuyaaatvihmidilusunise goudosdniafs
Wusnsdinueydyy) fdanainig mMsivueRuaudiLazan v
Fosnuitidnuusiunisdonufiilaglidusssudenufinig 1l
funeumssvatasypraiieaoudaidonduinsunismains Tagli
Humaidaves n.a. lumsfiarsananussngaesyanaiiayias
afnsaevdmdendutissnismainiaviolidu unisdains
aufintssausidu Taelddalenalviaufinsanunsnaeudmdenls
ogafisnfuyanasily LLaulmﬂ,amauammmammmmsa
pgnauiaieiiigitesfusumisoutiudenou fanisiandnan
é’wmwu’mmmQﬁwmmmaqaﬁiiu AB NSHATANTININYIDIIOAR
Thdululaegfsssunusgsssuyquazng vy wasdeslsfiansan
Tnsasvesdnmy Anufin1s3sdildiduguassadonsufoanin
vosgfaziduinsunisnainis fezinasenislimmudusssurigain

£

viIeRiNgIted satiy msinsesudngRssideutnsvmsihenainig

Y
U

FIBYRASTIN W.A. 2543 11ATT 26 295AUTS (10) Tudrundyas

]

T arsaeudnidoniiieussaduinsvnismanns fesdinnadfuay
Lifldnwaugdowiudn “Inmeviedslalimunganfiagfudisvnns
nams” Seddedvsuesaufinslunsdivhauuuiiuguivindes
fuyarailunueudyanivheaniauiinsvesanussnni ua
JunsidenufjifseyanalagluiiJusssumseimsuninanuunneg

Tuisesmnuinig mﬁll%éﬁiilliéﬁy’ 11091 30 399AFU



130 Andunven uasdnsyu

" Y a a o

1.2 A3NARLANRSTETINYY NN ENT YUY ATy
#1 3/2552 asiui 18 fuau 2552

5o faunasesgegademidudevasifiesnd (ue
lwyad naaifin fuwansau 211 av) tievalvima3gsssuyaiansan
gy wesnvlygRdudtuuasinunannwianadeuwiani
W.A. 2535 WIAT1 46 233ANTY TAnTeudraigsITuYYLI
FIYRIUNAINTINENNSANIIV 2540 UIATT 56 I33AHDY UAZIIAT
59 viald

A1A5T5ITUYEY WA UnUnyaAunnsn 46 155AnT
Lmewswﬁ’mfﬁ%ﬂLa‘%uLL@%%’W’]@@MW}W?&mé’ammma .4,
2535 Fadusnasmamenguaneysnmvilsildtaduiudusnems
$iavRaviolonsuifinisdiulassnisudefanisifinanseny
Aunndey mnfsuunilasanuiiureurenmnTIuNTAASoN
wisdliusznelilasinisrsefanisladesdnriseanunsieszi
NaNsTNUAINAGDLLED dauvns S5iavia violenvuiiduiy
Tassnavidefansiu fossudumsliiulunmdsenadeliussg
Inqusrasdvosngmng uazifuuniydRfduasesselovivessy
wazguuulunsduaduuaginwinunmawneden feaenndesiy
RTINS RN VY WMSANTIY 2550 1NAT 67 FTIAFBINEN
Fartu Wiziwﬁ’zgzﬁadua%mLLaS%’ﬂwmmmw?ﬁmm’ﬁ’auLwiw']ﬁ
w.A. 2535 4Im57 46 3sanils JdliidnudeuderasgeTsuyausie
3190100905 MNe WNsANTIY 2550 1M 67 153AEDS weing1alsAnu
\ilesanigsauyauissvenandnslne wnsdnsw 2550 fanunsal
TWavSuasiainmiisgsssuynaduiusedifanmissulfiudii
SeovsuyUssmialvinalidefulaglidesselvilinsdydfingmane



U1 envio 131

oyiansnlidsfunou msdsdulduntydf snne 46 13sanilausis
WisiwﬁzyiﬁaéaLa‘%mLLaz%’ﬂww@mﬂﬂwﬁaLLaﬂﬁamLwiqmﬁ W.A. 2535
Jaeenniunisliaennaewasiiulunundnnisvessysssuugy
WS dnslng WNsAnTIY 2550 1A 67 253AREs Fe daty
TunsalfifimssudiulasamsviieRamsiirosdaviisisnunsin sz s
vidoidhlassimsvideRansitlidiosdnhnenunsiesginanszmy
Aauanden AuNInT 46 155ANE WisnszsrSuaRdnaiaa
wnUsIngInsaiiulasinviseRansenane LAANaN sEN UL
USRS AN MANIREEY N NEINTETINIR Lavaun N
ROYAARYIYNTU YARaVsaYuvutouldnsileswermaUnasaslaniy
$gosTuYny 191 67 253aan Lilevelsimalidfinnnuviedly
drus1vns $53amie wielenvuiidiulasenisudeRansiu Sald
fins@nvinazUsziiunun ndsuindouuazgunnuesUsz vy
M3dnbiinssuianuAniuvesUssyyu vienslesdnsdase
fudanndeuazgunmm uazantuganAnuiidnnisnsdnuiy
danndeuvideninenssssumavzesuguamlimiuiunouduiy
1A59N159138AIN5IANINSTETTUULY 11MT 67 53AARY

e WizswﬁigiﬁaﬁaLa%uLLaz%’ﬂQOmw?ﬁLmé’am
WASR .. 2535 31091 46 155Ails SehidanTeudsresgsuymy
WS 1900NINTINe WNsENIIY 2550 11951 67 253AEBS

1.3 Adsenaunasesgegndl 592/2552 asiufl 2 urau
2552

Foe AnAwImMLABAAUNFAMIRIUNIIUNATEIVTE

Wmthilvesignszvinnislagliveudengransuasaziaedatii



132 Andunven uasdnsyu

= ° vy a wva A awva v aou . )
aunnguuenivualidesljuiansediuantdrnaenanianda
NUENAIT (AN39aNFTRIANEIAINUANIATNITHIBITNITANATOLND
UFIMYNIYIATIINBUNITANING)

¥ [
Y

ARl lesnfvdduamauiion Sgsssuyqurssy
91413N3 NENNsANIIY 2550 Ieueifeanunszuiunsiidinsou
YaaUszrvulunsaniufanssudeg veesghilunateuins lne
RINZIPT 67 153Ades TfmualilasenisvideRanssufienanels
AANENTENUA BT ITUUTININ IR 1A AT AN DY
NINNTFITUVIRRAEFUNNALNTEYIAL Liuusiazlafnwwaz sy
NaNTENUADAMNMALINdR LAY AU YR IUTTI Ul UYL Lag
JabsinszuunssuiinuAniuvesssrsusasiiidnladanou
suialdliioednsdaselausenaudae dunuasdnisiantudu
danndeuuargunm wazgunuantugaudnuiiidanisinuisy
dunndeuviieninenssssedviesugunin Wauiuuszney
rousimsdidulassnsviefanssuiionaneliAnnansznuseyusy
DENITULTS TR UALA MANAEEL N3N INTETIITIPUATAUA M
\denau

mauUnAsesgegaiitaTIzindd ARdusziuARoiansan
ImaauasHmaivuaNnITiieisnsAunse e uTIIYd
Hansnnounsiiansanvizelal Wiud 1n91 66 53Nl uiswszIY
ﬂ’aujzﬁa%’mé?qmaﬂﬂmaaLLaﬁ%ﬁmimmaﬂﬂmaa W.Al. 2542 UgyedAn
“Qunsdifimaunaseadiuaumsiinuninnsnisuieisnislag e
vssimmnddinsnliuignsdifedeadunisiinsaneunis
finnnwad lddeiidfeswennyanadnanviseld imalnases
femnadmuanesnmsienmstinsmuageenddsludamisay



U1 envio 133

N vy oA v Aa v Y a wua Y ¢ aa A o
Wamihfivessging el URnumaninasiuas Isn1sinvun
lngszilyuvasimiszyalvaigainislumaunasesgegn” wanainiiu

v @ 0%

Tuassraeedilya@neliin “nsAImuananinaYiuasIsn15M N
1535l AN 989N URATO UTDINUIBUNIIUNATDINI LN
niveesghas Uy guassniio At ulnnIsUTIISUYNSY
Usenaunie” &ele 75 wisssideuvesiusedivamainislueia
UNAT09gean 11A183aNANTuARUNATEY WA, 2543 Unyelian
« aNa P ! N o a =
wanaINNIAUNNatute 69 Tunailag AeuAalafAnInwInIe

o o & a v = A o v Ao @ o =
ANEAIYVINAR @Jﬁ@ﬂﬁ@@’]"ﬂEJUﬂqGZJ@FLﬂﬁ']alIﬂqﬁﬂﬂqﬁuﬂmqmiﬂqiﬁia

)

3N19ANATEIREIIATLHNDUTTININNTTIATIINBUNITANINGT UTD
nsflenvgudveliralmdiiivunisnisiionuasasUselevives

e eD_

29lUsENINNTNATUIMT DR UIFURUAIANINY LA

e

fiffnniesafvaudauazdiiduldidsisarudunnay
V530l lassmsvideRanssulfiumsvihssnunansenudanndes
ud7 wazldfumnuiuyeunamznssuNSEIIuIYISHoud
SoTTuYauITIveIandnsing wnsAnsy 2550 JeAuldudn thu
mauUnAsesgegaLiuin Mavhenusanseasnnden (EIA) Wuiles
Funounillunsdiiumaniumng 67 153Aa09 1093gET YA
swornndnslve wnsdngy 2550 Swismuaifidsudunou e
faazApenlunsAnwIuaUssiluNansenUsoguA I nY el ss v 1Ty
Tugnvunazdnlbifinszuiunissuilannudniuresysesyvunas
didwldids uarliosdnsdaselvianudniiiulsznausieg doud

Y
£

HgniesnAiailnazarnsaiansaneanluayy1nduasyin vl

Y Y

drulaidensaudunnauazdnduniniulasinisld anssalves
¥ a gj Y Y a 5 a |$
ngnilespiviaudnuasriidnlddensanudunnauidlivy



134 vsuywyo uazdnsyumy

Jymiidesfiansandeliiiin Smgfisswefiozimun
1MssviReIBNsANATeiaUTINYNI IR IREUM S RIAWIA
Fvevosilasaiviedauauaurialal iuh JymluFemoanseys
Ttinsanfiulasinisvsefanssulaelilaiinisnsisasunasdnu
finnsamansUseiiuluFosineg aulonng 67 255Aa08 Y9
$TITTUYHINTIYONNANT NG WNEANTIY 2550 deriow wnlu
lassmsvsenanssudsnanlasiliuniseeld deureliinanudeney
undeniimssziulassnisvienanssulineu nsd3sfimafisme
fieaaziiddaimuaninsnimieisnisduaseaiieussinmnd
Frarmneumsfininweudvevesilosaividauauay

1% (%
L4

fifgnileandvisungnssaiin fgnilesainauunlifienine
wihfinungranefiagiiddese fulasansudenanssulaldmudids
FaUnAsDItURaL mMaunAsesgean Wuluslassnisvderiansa
rinunsdnThsenunMsieszinansEnUAundonn AT 46
Lmqwaziwﬁ’ﬁyfﬁﬁmLa%uLLax'%’ﬂQOmW%qané’aml,msma
WA, 2535 Wi wazggnilesadil 4 fgnilosndil 6 uazggnilosaddi 8
o mhigiisunalseenlusygnlasedesuianungvaned
Aerdadiudidedassnmviefansaudadulidmldidelunid
Wiglvanunsosduiunmsmalassmsviofanssuld Tueugndanan
fanmdufdmiaunases muuIns 5 wianse sl Ao U un
F1BNIVUNATEY W.A. 2539 ins1sdunisidgrunaniungmuieves
Wwihiddnaidunsadsifduiustusewiyeaaludufiosels
Andvis lsiasidumsanisviednngm winislidnavesignilesad
volimihigisunaiiessnlueygn usnanazdoslidamiouds
Aunguaneatuiilisrunasendmdmnanaseudn Admisinases



U1 envio 135

v Y %

wdodlidanTeudwansesvlyaiduy Alddsdveglunaniiesn

v o
' 2
o0 o 14 A 4

fdatiuse Snvisardeslidn WaUganaunUnaiRveIigo T
Fadungmnogsgauesuszima mulfenns 6 YeISgoTTUYYUS
51991041305 Me WNsENTIY 2550 Mmnnslgunalutanseudse
wszswalRBue wazsFeTTHULY dauviliniseantuaunves
Hanflesmdvierinmihiigiiswnaliveumengmneuazenagnifinaou

Ialpgdmifgiigunseendrdmisunaseasegienulyvives
Wnthiviselagma

= a

o o.'; Y o QIJ 3 ¥ I~ vy a
PUAIFILNAENVDIAIAUNATDITUHN U LﬂuiuggﬂﬂaQQm
PN9UAFITEIUIATINITUIBNINTTUAUBNANTVUNGLEY 7 YNYAINDY
Pdun1stnsniauniiaavzisininevsesduvasuluandy
96198 oNIUlATINITNTEAINTTUUTLANGAAMNTIN §1FUT 16
ANRUN 22 81U 37 a19UN 41 a1eud 45 a1auN 50 kazainui 54
LATUSLANANUIAN ANPUN 2 81RUT 3 AI9UT 4 LagaPUT 6 WaNan
A v o o S v
DAt dulusmumdsvasrnalnasastuny

4 Y

RIS ITENSuYBevuLas AN YUY TN

a ¢

5EUIN T VBIUTENALAUIATILALILATIEN
$3593UYRY NUangvasUTEnAlng

dung

(drS))

3

1.1 UszwmaLauIan
ASINUsTANNsAlUUsTImALAUNAN RS IEl A luaR IR
AaRuIULUULAzAULLaNY

1.1.1 ¢suguuuy (FORM)
(1) nguangngfuuszrieisal Usenauae
NOUNIY Al



136 Andunven uasdnsyu

(1.1) nWNNe3gsssUYeY The Constitutional

va =2 [

Act, 1982 lavgyalRfananusziuludnsuazdasnmaunugiuves

A7)

aa

wawiles Inewadlealdasnmluanudn amnude nsuansnuAaiu
mslaan nsiiwagnsdeansieIanisene
(1.2) nguuedszv1fiansal Usenaune

2 559U fio

1. sEAuUgUIanas i The Federal
Inquiries Act, 1970, (R.S.C.) Wunguunenanvesuszimelunisvia
Uszrfiansal

2. 5¥AUTTUIATEAUIMTN URagdanin
AziingnueUssrIianaduanuLed Ao The Provincial Inquiries Act

nouueUszy IRl isansszaule

wa = [

TryelRnamnnaran1siussniansel loun iiveusylevinasinlug
ANNAIUISEUTRY N1TUTMSNUYRSTUIaNA n1sUURluRaINISves

5§ NMsUIMINULAsTIN Uselenlansnsue wazn1sufsunguuneg

(1.3) nguungLanie Yenaningvuiey
U5z innsalszausguianaliuas seausguIaseaudaninnas §9d
nganelaeAlatydRltinisiuszaniiansal Wu The Pine-Line
Act, 1955 (R.S.B.C.), The Water Act, 1960 (R.S.B.C.) The Fatality
Inquiries Act, 1980 (R.S.A.) tTudu

(2) anwauzvasnsyinussyRiasal wiseenidu
2 UszLan fAe
(2.1) Public Policy Inquiries tudnweaznis
Fuszefiansalifiesuuauleuisaisisas (Public Policy) waz
Usglevuanssase (Public Interest) va3sgua



U1 envio 137

(2.2) Investigative Inquiries Ludnwarn59
UszyrfinnsaliiledeuaiuAumangwaseuaniii lvlumsnisel
7199 MAnTunnsEnukareglunuaulavesUszvuy

(3) AZNTIUNISUTZYINDN5A] ALIZNTINAIT
JszpfinnsaivesUssimanauinniivsinglusideussdedldog
2 anwalg A Royal Commissions of Inquiry tag Commissions of
Inquiry Falsifanuunnsnsluansydrdnyesndle uilaeialuidedauns
ogtaisfunmsldstiaesfing1a Tas Royal Commissions of
Inquiry finaglgiu Public Policy Inquiries @ Commissions of
Inquiries

(3.1) NsueamInnEnsTuN1sUsTEIRe150]
ﬂgwmwizmﬁmmﬂlﬁﬁ’mﬂ&ﬁEJ’Jﬁ’uQﬁé’mwl,t,m&?ﬂﬂmzﬂsmms
Uszafiansal sall

1. sgausguranans bauA The Governor
General iufisTunausians

YY) v @ [

2. s¥AUsTUIaTEAUImIa tawn The
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adaguInidunazdeTialuiiuiinisuznzanmayuys®
a1 Hufinsyagy U (518) VT
U1y |Fed9a | deShwn
Tu 5.

1 | a.57uAwmA 30 w.8.56 64 5 0

2 |seuvullsusguia 1-35.A.56 | 221 0 0

3 | n5EN519N15A89 5 5.0.56 1 0 0

4 | uwenAenia 6 5.A.56 2 0 0

5 | TndlssusuSaulnduns 1 0 0
11 5.A.56

6 |viwieusgua 12 5.A.56 1 0 0

7 |ueds 12 5.0.56 1 0 0

8 | e1Ansiwna 2 2 0 0
25 5.a. 56

9 | auminlne-guu fuung 160 2 0
26 5.A. 56

10 | aswusdougweg 28 5.a.56 | 3 1 0

11 | UShumtinesinun aq 0 0
2.519a 13U 29 6.A. 56

12 | aswusdougiveg 30 5.0.56 | 1 0 0

13 | 195I9n1511953905 1 0 0
431.a. 57

14 |29738Y 1399 6 4.A. 57 1 0 0

8 http://www.ems.bangkok.go.th/
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a1y Nufinnsyuyy 319U (519) RERY
vy | Fedin | Sednmn
Tu sn.
15 |usnAanda 11 1.A.57 7 0 0
16 | dzwudianussasse 1 0 0
11 4.A. 57
17 [ udsTmue 14 12 w.a.57 1 0 0
18 |uenunudu 13 w.A. 57 1 0 0
19 | auquivdl 14 u.a.57 4 0 0
20 | @ewiuiatng 14 1.a.57 2 0 0
21 | Usvm anv. 14 1.a.57 1 0 0
22 | 01U TUR.NTENTHNANU 1 0 0
15 u.Aa.57
23 | duenanani1n 17 1.a.57 2 0 0
24 | aUUUTIVIANeS 17 1.A. 57 40 1 0
25 | usnaiani1 18 u.m.57 1 0 0
26 | oyandiidduausgll 19 u.A57 | 27 1 0
27 | agwrusianuieassh 19u.a57| 1 0 0
28 | wenunuiy 19 w.a. 57 1 0 0
29 | U3nadlnd swgwiasnsal 1 0 0
19 u.A. 57
30 | eyandiddeausgil 20 wA. 57| 1 0 0
31 |euanSddeausall 21 ua. 57 | 1 0 0
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a1fu Hufinsyag U (519) RERYE
U1y | Fed3a | deShwn
Tu 5.

32 | Fkenanansng 24 w.a. 57 1 0 0

33 | MNNSENSINTRINGTSY 1 0 0
24 31.a. 57

34 | winindews1vn 26 w.a. 57 1 0 0

35 | wiinesdn 26 WA, 57 12 1 0

36 | whodendsaraniwamdna 1 0 0
26 1.A.57

37 | whedondsaiatiam 1 0 0
PUDIVY 26 1.A.57

38 | aondsalviiaunuda 1 0 0
26 1.A. 57

39 | Fkenanansg 26 1.a. 57 1 0 0

40 | @gwusiigng 27 w.A. 57 1 0 0

a1 U%L’Jmﬂizgﬁﬁ 27 w.a. 57 1 0 0

42 | USnaaluasnasyinun 5 0 0
28 1.Aa. 57

43 | eyanTddausgil 30 w.A. 57| 1 0 0

a4 | Uinaagnlne-gu 1 0 0
31 u.A. 57

a5 |uenudnd 1 nw. 57 7 0 0

46 | wenanans1y 1 aw. 57 1 0 0
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a1y Huiinsyayy 319U (519) RERY
U1y | Fed3a | deSnwn
Tu 5.

47 | auuwdsInug w9y 10 1 0 0

2 AN, 57
48 | uenanansng 2 A, 57 1 0 0
a9 | azwiulve-gUu 2 nw. 57 2 0 0
50 | wensivUsyaed 5 nw. 57 1 0 0
51 | wensrvUsyaem 5 nw. 57 1 0 0
52 | niihduiieUd auuday 1 0 0

6 N.N. 57
53 [ auunses 1w 4 6 . 57 1 0 0
54 | gudsivnis auuudeinug 1 0 0

7 AN, 57
55 | Audsnwnis auuudsinug 1 0 0

8 N.W. 57 17381 04.05 .
56 | AudsIvnis auukdeiaug 2 0 0

8 N.W. 57 1381 19.50 .
57 | wiieldn 9 A.w. 57 1 0 0
58 | @gwrunun@and 10 n.w. 57 6 0 0
59 @uéswmi DUUBITIIUE 2 0 0

10 A.N. 57
60 | awauind 13 nw. 57 1 0 0
61 |a@euanais ol 13 AN, 57 1 0 0
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a1fu Hufinsyag U (519) RERYE
U1y | Fed3a | deShwn
Tu 5.

62 | a@zwiusdauseassa 2 0 0
14 an. 57

63 | Usvalngd sw.gwasnsal 1 0 0
17 an. 57

64 | @gwruniuingand 18 nw. 57| 69 6 1

65 |Inadnd lhanisasainning 2 0 0
19 n.w. 57

66 | ushalnduenusegin 6 0 0
21 AW, 57

67 |wansrvusvaem 23 n.w. 57 1 0 0

68 | vithieng sneens 23 nm. 57| 21 3 0

69 |wansrvUsvaem 24 n.w. 57 1 0 0

70 | wniiledl auuLISIRIuY 1 0 0
24 AN, 57

71 | auquind 24 nw. 57 1 0 0

72 | Uwallndnitauquind 2 0 0
25 AN, 57

73 | teauauid 1 0 0
25 AN, 57 11a1 19.30 u.

74 | nfudeiniug 28 naw. 57 2 0 0

75 | niteuquind 28 nw. 57 1 0 0
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a1y WUNNITYUYY 319U (519) RERY
U1y | Fed3a | deSnwn
Tu 5.

76 | Indauguinil 7 8.a. 57 1 0 0

77 | wonauuing 7 d.a. 57 1 0 0

78 | nAkAeTnIuy 8 9.A. 57 1 0 0

79 | auquid 11 da. 57 1 0 0

80 | mamiuwITImuy 1 1.8, 57 il 1 0

81 | vshalnaun Tatugauuiiess | 2 0 0
5.8, 57

82 | wthnsemsisuumnlng 2 0 0
8 L.8. 57

83 | usnaulng vua. nam 1 0 0
sANwIAY 10 1818, 57

84 | USnalndandiuiesiniuey 1 0 0
12 1.y, 57

85 | usnaulng @1a1s nam 2 0 0
MsANWIAY 13 1318, 57

86 | ushadlndnitanuguitdl 0 1 0
15 1.8, 57

87 | Ushauniiaudsvnig il 0 0
D.UA9TRIUE 23 1.y, 57

88 | UshnuniiAudsnunis 1 0 0
.97 25 1.y, 57

89 | UsnauniiAudsnunis 1 0 0
D.4A97RUE 1 W.A. 57
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a1fu Hufinsyag U (519) RERYE
U1y | Fed3a | deShwn
Tu 5.
90 | USvinuwen aUs 4 w.a. 57 1 0 0
91 | UShaauuunes1gaLiiy 1 0 0
4 n.A. 57
92 | Usnaeyasduszysulag 1 0 0
4 n.A. 57
93 | USnaualuasinsia 6 0 0
2.30MASAEN 9 w.A. 57
94 | vsnadndvinteuiguia 2 0 0
10 w.A. 57
95 | uSnaanfsalusinauiudn 1 0 0
10 w.A. 57
96 |U3nmenaniduszvsulee| 22 3 3
15 w.A. 57
74 782 25 4

e : wiafinludedenda Gduindu 45 18 Fed3a 3 18 5
48 578 (TaYANNITLNTIESITUEY)

- Jartansne uialu 33 18 L@eT38 3 518 53U 36 S
(22 A, 57)

- Fanrinsyend vInlU 2 578 (17 N.N.57)

- Jriaunusntl UIndu 8 318 19NN 5 918 (10 5.0. 56) ARDIVAN
3 579 (20 n.W. 57)

4 =3

- JIATAUTSUY B.419599 VAU 1 978

]

- Y inasEys 0.NTENMEUmM VIR 1 578 (15 W.A.57)
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Reforming damages in the Copyright Act
of Thailand : Compare with U.S. and
Trade - Related aspect of Intellectual

Property Right (TRIPS)

Anewara Chaianong*

l. INTRODUCTION

In 2000, the Supreme Court of Thailand reversed
the Intellectual Property and International Trade Court of
Thailand. Plaintiff sued defendant for copyright infringement
a computer program (Microsoft Window).! Defendant had
reproduction and distribution the computer program but
the plaintiff did not allow the defendant to this situation.”
According to the Supreme Court has verdict to the defendant
because the plaintiff has been entrapment the computer

program from the defendant.” The Judge told that plaintiff

’ LL.B., Ramkhamhaeng University, LL.M. in Intellectual Property Law,
Case Western Reserve University, U.S.A., S.J.D. candidate 2015-present at Case
Western Reserve University, U.S.A.

' See Microsoft Company v. Atec Company, Supreme Court of Thailand
4301/2543.

> Id. at 1.
? Id. at 6.
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got benefit from the evidence.” However, the defendant did
not intent to infringement the exclusive right of plaintiff. For

the plaintiff could not get the damages from the defendant.’
Seventy percentages of lawyers in Thailand disagree with

Supreme Court of Thailand.’

Another case as The Supreme Court of Thailand grants
summary judgment to defendant because plaintiff could not
prove the seriousness of damages. Plaintiff is the company which
products the movie claim for loss of the profit. The defendants
copy the movie of plaintiff and have already sold to consumers.
The plaintiff is claimed that would make dilution to the movie of

plaintiff.7 According to two cases show that the current copyright
law of Thailand, the act broadly scope for liability copyright

infringement also broadly for the damages.”

The section 64 of the Copyright Act of Thailand, Yet the
condition in the act unclear. Any damages awarded unfair for the

“d at 7.

> 1d.

6 http://lawyerthai.com.html.

" See RS. Company v. Chanchai, Supreme Court of Thailand
4826/2550

® The Copyright Act of Thailand (A.D.1994) Section 64 “In the case of
infringement of copyright or performer’s rights, the court may order the infringer
to compensate the owner of copyright or performers’ rights for damage the
amount of which shall be determined by the court taking into account the
seriousness of the injury, including the loss of profits and the expenses necessary

for the enforcement of the right of the owner of copyright or performers’ rights”
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copyright owner and difficult to prove infringement. As a result,
the summary judgment lack of standard Intellectual Property Law
and economy system. Any damasges for copyright infringement
compare with the United State Copyright Law, and Trade-related
aspect of intellectual property right (TRIPS).

Therefore, this paper proposes that Section 64 of
the Copyright Act of Thailand should be amended by clearly
defining the standard to proof for copyright infringement and
the burden of proof in relation to certain types of damages,
such as statutory damage, attorney’s fees, and the standard of
judiciary.

Part Il of this paper will describe history of the Copyright
Act of Thailand. Part Ill of this paper will argue the language
and structure is confusing regarding damages of section 64
the Copyright Act of Thailand. Part IV will argue a judicial
discretion. Finally, Part V will argue using economics principles
for evaluating the damages.

[l. BACKGROUND

Before enacted the Copyright Act of Thailand, in 1931
Thailand had utilized literary works and artistic works act.”
However, these act did not solve a problem of copyright law
and also damages yet. Therefore, Thailand Congress was enacted
copyright act in order to protected exclusive right of copyright
owner."”

’ Chaiyot Hamaratchata. The Intellectual Property Law.51. B.J. Plate

Processor 52 (8" ed., 2010).

Y
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A. History of the Copyright Act of Thailand

The first Copyright Act of Thailand was enacted
in B.E.2521 (1978 A.D.). This act was unclearly on damages
of copyright infringement.'’ After that, Thailand had
joined in Trade related aspect of intellectual property right
(TRIPS) is contribute to account of profit to the copyright
owner."” In order to equal to the international standard,
Thailand congress had adaptation the Copyright Act in B.E.2537
(1994 A.D.)."” Identified the damages copyright infringement
in the section 64 of the Copyright Act of Thailand. However,
the section 64 it would not solve the problem to the copyright
owner."*

There are precedents judicial that lack of standard
for summary judgment and the copyright owner cannot elect
a type of damages. For example, Plaintiff is the copyright
owner and author of “sai-chon song.” The defendant is the film
company utilized the melody of sai chon song to their movie
but the plaintiff did not allow the defendant to use the sons.
Therefore, the plaintiff sued the defendant for copyright
infringement."”

id.

" TRIPS Article 45.
b http://rachakitja.soc.go.th.html.
1 Hamaratchata, supra note 9, at 52.

*® See Chai Na Sinlawan v. A.G. Entertrainment Company, The Supreme
Court of Thailand (Intellectual Property Litigation Department and International
Trade) 5469/2552



Reforming damages in the Copyright Act of Thailand : Compare with U.S.
406 and Trade - Related aspect of Intellectual Property Right (TRIPS)

The Supreme Court of Thailand (Intellectual Property
Litigation Department and International Trade) is likely hold the
defendants infringe the plaintiff’s song and defendant is ruling

award Plaintiff 50,000 Thai currency.16 However, the damages
exclude the account of profits from a movie of the defendant,

and the plaintiff cannot get the attorney’s fees.’

According to precedent of summary judgment testify
that could not solved the copyright owner who lost of profits.
However, Thailand employ a code law that the judge who
decided copyright infringement case is necessary to follow
the copyright act. Therefore, section 64 of the Copyright Act
of Thailand should be reforming in order to development
legal standard on damage copyright infringement.'® Compare
with The United States of America.

B. Copyright Law of the United States of America

“Copyright Law of the United States 1976 allows
recovery both actual damages and profits. Plaintiff can recover

profits that are not taken into account when computing actual

»19

damages.”™ 17 U.S.C.8504. Likewise, plaintiff can elect statutory

g at7.

Yid

*® Manita Rungruangtontisuk, The implementation of statutory damages
into the case of copyright infringement in Thailand, 118, (2011) (unpublished
LL.M. dissertation,Chulalongkon University).

" Marshall A. Leaffer. Understanding Copyright Law. 458. (5" ed. 2010).
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damages, at any time before final judgment is rendered to recover,
instead of actual and profits, an award of statutory damages for
all infringement involved in the action, in a sum of not less than

$750 or more than $30,000.”° 17 U.S.C.§504(c).”* Nevertheless,
the court may award a proper costs to the prevailing party, which

may include reasonable attorney’s fees. 17 U.S.C.§505.”

According to the copyright law of United States pro-
vides a wide array of monetary remedies designed to compensate

copyright owners and to deter copyright infringers.”> Moreover,
there are the precedents judgment indicated, the copyright
owner would be justified. For example, “jury’s statutory damages
award of $22,500 per song for a total of $675,000 against

a music downloader for illegally downloading and distributing
»24

30 copyright works.

The other case is award of statutory damasges, pursuant
to the Copyright Act, in the amount of $10,000 to copyright
holders for each of three copyright infringements made during
live performances of musical compositions entitled “Stars on
the Water,” “Route 66,” and “Tulsa Time” at a bar, for a total

* 1d ata59.
“ Stephen M. Mcjohn. Copyright. 390. (Aspen Publishers. 2™ ed. 2009).
2 Leaffer, supra note 19, at 398.

2 paul Goldstein,Goldstein on copyright,(3d ed.2014), http://lawlibrary.
case.edu/treatises-by subject/copyright-law-2.

* See Sony BMG Music Entertainment v. Tenenbaum, 719 F.3d 67,107
U.S.P.Q.2d 1264 (1% Cir.2013).
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of $30,000 was reasonable.”” The bar owners refused to execute
a licensing agreement and continued public performance of
the works without permission or licenses. The cost of each

license, if paid, would have been 510,877.26 The bar owners
supervised the infringing performances and had a direct financial
interest in them.” The owners had been warned the infringer
that refusal to sign licensing agreements would likely result in

legal action.”

“The statute specifies a range of $750 to $30,000 per
work (up to $150,000 for willful infringement, down to $200 or

»29

even zero for some innocent infringers).”” It does not specify
how the court should decide on number within that range. The
court look at many factors, such as harm to plaintiff, effects on

third parties, and defendant’s good faith. Moreover, successfully

plaintiff and successfully defendant may seek attorney’s fees.”

The U.S. Supreme Court overruled the case law
supporting the favored treatment of plaintiff on the issue of

attorney’s fees.”’ The court held that Congress intend no such

> See Granite Music Corp. v. Center Street Smoke House,Inc., 786F.
Supp.2d716(W.D.N.Y.2011).

*1d. at 1.

?'Id. at 2.

®d. at 3.

% Marshall A. Leaffer, Understanding Copyright Law, 468. (5" ed. 2010).
*Id.at 468.

.
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disparity between plaintiff and defendants when, in the 1976 Act,
it permitted judges to award a reasonable attorney’s fees to the

prevailing party.”” “The Supreme Court rejected the notion that

attorney’s fees should be automatic for any prevailing par‘ty."33

However, the court should use in applying attorney’s fees, for
example frivolousness, motivation, and objective unreasonable-

ness of suit.”!

Therefore, Thailand should adopt the section 64
of Copyright Act by compare with the U.S. copyright law under
17 U.S.C.8504 and 505. For example, the copyright owner can
elect the damages and attorney’s fees.

ll. CLARIFY THE LANGUAGE AND STRUCTURE

A section 64 is obscure on the damages copyright
infringement and did not have standard to give the damages.
As a result, depend on the judge to consider how much to
damages. However, the judge is necessary to decide follow the
act. Then section 64 Copyright Act of Thailand should specify
the type of damages and narrowing the languages.

A. The Vaguely Interpretation of the Languages
As part of section 64, there are many phases

are unctearly.35 First of all, the word “lack of benefit”

1d. at 469.

* See Fogerty v. Fantasy Inc.,510 U.S.517(1994).

* See Lieb v. Topstone Inds Inc., 788 F2d151,156(3d Cir.1986).
* Copyright Act of Thailand, section 64.
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does not has a scope, plaintiff is copyright owner sued the

defendant for infringe the musical work.”® As a result,
copyright owner lost of profits. However, the Supreme
Court unclearly decided for interpretation on the damages

because the court did not decide for infringer’s profits.” Likewise,
in 2011 Supreme Court awarded to plaintiff 100,000 Thai Baths
without the statutory damages. Also, the court is difficult to prove

how the lack of benefit of copyright owner.”® On the other hand,
in the United States copyright law identifies the statutory damage
in order to the copyright owner can elect indirect damages.”
Secondly, the section 64 should be boundary “The se-
riousness of damages.” In previous case, plaintiff sued defendant
for copyright infringement. The court considered plaintiff
did not have evidence to showing, defendant infringement
in exclusive right.” As a result, the plaintiff could not get the
damages.” Plaintiff claim for the damages of the dilution of the

mark but the court consider the plaintiff do not have an evidence

to prove the actual damages.”

* See Weerasak v. Pongsum Company, Supreme Court of Thailand
9602/2554.

'Id. at 11.

*1d.

39

17 U.S.C.8504(c).
“The decide case of Supreme Court of Thailand 81/2544.
“d. at 3.

“1d.
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Lastly, should be changed the word “The owner of
copyright” to “exclusive license agreement” Unless, copyright
owner can sue to infringer to compensate who lost of benefit

can sue for this infringement.43 Therefore, a section 64 of
Copyright Act of Thailand should be clearly on the languages
because the judges decide the copyright infringement follows
the act.

B. The Structure Should be Specific

According to the previous case, plaintiff sued
defendant for copyright infringement on musical work. In other
word, defendant reproduced and sold the tape to a consumer.
As a result, most of consumers were confused who was the

owner of the musical work.” In 2002, Supreme Court of Thailand

likely hold to plaintiff and awarded to the actual damages.”
However, the plaintiff told that direct damage is difficult to

prove what the plaintiff lack of benefit.* Moreover, the plaintiff

cannot claim the profits of defendant.”’

* Mathawee Sarathai, Damages for copyright infringement in musical
work, sound record and audiovisual work:, a case of cassette tape, compact
disc(CD), video tape and video compact disc,203(2003) (unpublished LL.M.
dissertation, Chulalongkorn University)

“ SeeRs. Company v. Chanchai, Supreme Court of Thailand 4826/2550.

“1d. at 5.

“ See R.S. Primotion Company v. Mr.Somyot, Supreme Court of Thailand

7260/2562.
1. at 3.
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Plaintiff sued the defendant copyright infringement
computer program. The central Intellectual property and

international trade court is likely hold awarded to plaintiff.”
However, the court decided actual damages that plaintiff can

prove and bring evidence to the court.”” The plaintiff claimed
for lost of the profits, the court rejected the claim because
plaintiff could not prove actual damages and bring evidence to

court.” On the other hand, in United State the plaintiff can elect
actual damages and account profits or the statutory damages.
If plaintiff cannot prove the direct damages, so plaintiff can

claimed for indirect damages.”

According to summary judgment of Supreme Court
of Thailand. There are sufficient evidences show the section 64
of Copyright Act of Thailand is unclearly and copyright owner
cannot get the solution for who infringement to exclusive right
of the copyright owner. Therefore, should be identify indirect
damages other than direct damasges, for example statutory
damages, and attorney’s fees.

First of all, a section 64 of Copyright Act of Thailand
should specify statutory damages as same as the copyright
law in United State 17 U.S.C.A§ 504(c), for example, plaintiff

* See Mr.Suchat v. The Capital Company, The Central Intellectual
Property and International trade Court 9523/2544.

“1d ats.
*1d. at 9.
> See Feltner v. Columbia Pictures Television, Inc.,523 U.S.340,347n.5(1998)
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should be able to elect statutory damages under the Copyright
Act of Thailand because copyright owner is difficult to prove
the actual damages and the account of profit.”

As, The United States, “plaintiff is the owner of
the musical work, defendant alleging direct copyright

infringement arising from production to make copies the

3953

song from plaintiff’s album.””” The court of appeal in favor

of plaintiff and plaintiff elect the statutory damages.”
“Supreme Court held Seventh Amendment provides right to
jury trial on all issues pertinent to award of statutory in copyright

infringement action, including amount itself.””

In addition, the section 64 should be specify
the range of statutory damages in order to limited the

copyright owner to receive damages.”® As the U.S. Copyright
law identify the statutory damages not less than $750 or more

than $30,000.”" For instance, owner of copyright in television

> See R.S. Promotion 1992 Co., v. Pichit, Supreme Court of Thailand
2321/2544

535ee Anne Bryant, Ellen Bernfeld, Gloryvision, Ltd., v. Media right
production, Inc, 603F.3d, April27, 2010.

*id

> See Felther v. Columbia picture television, Inc., 118 S.CT.1279, March
31, 1988.

> Rungruangtontisuk, supra note 18, at 144.

>"17 U.S.C. §504(C).
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programs sued television station owner for infringement.” The
court granted summary judgment to copyright owner and award

of $20,000 per work infringed was appropriate.”

Secondly, the copyright law of The United State remain

identify for the attorney’s fees.”” The court awarded to
plaintiff its cost and reasonable attorney’s fees incurred in the

prosecution of this action pursuant to 17 U.S.C.§505.°" Plaintiff
sued defendant infringed copyrights of twenty-three musicals
composition. The court held that copyright infringement

claimed and awarded to pay attorney’s fees to the plaintiff.”’

Therefore, the Copyright Act of Thailand should identify
the attorney’s fees in the section 64. In order to, support

copyright owner who pay for process Li‘tiga‘tion.63 Supreme Court
of Thailand grants summary to copyrisht owner and award
to the damages exclude the attorney’s fee but copyright owner

pay for litigation process.64

> See Columbia picture television v. Tesfaye,293F.SUPP.2d 80,84
(D.D.C.2003).

*ld.

% Rungruangtontisuk, supra note 18, at 145.

*! See Axelrod v. Magna Carta Companies, no.602783/2006, Nov.7, 2007.

% See Boz Scagg Music v. KND Corp.,491F.SUPP.908 April 3,1980.

% Section 64 of Copyright Act in Thailand, http://krisdika.co.th/data/law.
htmtl.

% See Prosecutor at office of the Attorney-General v. Mr. Channaronsg,
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However, the language and structure of section 64
should define and narrow what the legal standard for damages
copyright infringement. Moreover, the Copyright Act should
reform because Thailand utilized civil law. Such Copyright Act
should be clearly in order to justify both of parties.

IV. JUDICIAL DISCRETION

Section 64 of Copyright Act of Thailand grants authority to
the judges to decide damages for the copyright owner and also
considering what should be the factors for evaluating damages.
The judges decide the amount of damages had not related with
the circumstance. In addition, the intellectual property judges
lack of experience to decide intellectual property cases.

Nevertheless, Thailand had joined Trade-related aspect
of intellectual property right (TRIPS). TRIPS grants authority to
the judges to decide damages copyright infringement. “The
judicial authority shall have the authority to order the infringer
to pay the right holder has suffered because of an infringement
of that person’s intellectual property right by an infringer who
knowingly, or with reasonable grounds to know, engages in
infringing activity.”® Therefore, the judges should have legal

standard for summary judgment base on intellectual property
law and business law.

Supreme Court of Thailand.
% TRIPS 45(1).
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A. The Judge Should Explain Why the Amount of
Damages is fairly for Owner

Thai judges would consider each a factor the copyright
owner lost of revenues, the copyright owner is difficult to reach
evidence, and competition between plaintiff and defendant.

1. The Copyright Owner Lost of Revenue

The plaintiff has a problem to prove how lost
of revenues. For example, plaintiff sued defendant
copyright infringement, defendant had reproduction and
advertisement.®® The court considered that the evidence of
plaintiff insufficiency to prove lack of revenues.”” The court
awarding actual damages and rejected the claimed for lack
of revenue of copyright owner.”” However, plaintiff is difficult
to prove how much for lost of revenue.”

2. The Copyright Owner is Difficult to Reach
Evidence

The court should consider that plaintiff cannot
find an evidence and bring to a court because plaintiff do not
know the amount of actual infringement so that plaintiff estimate
quantity infringement.”

e Rungruangtontisuk, supra note 18, at 91.

 1d

% Rungruangtontisuk, supra note 18, at 92.
Id.

Id.

69

70
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3. Competition between Plaintiff and Defendant

The court should consider that copyright
infringement competition with the copyright owner. However,
the market between the copyright owner and infringer are not
a competition. The court should specify on the standard of
infringer’s profits." Therefore, the Thai judges should
determine those factors in order to decide the amount of
damages is reasonable to the copyright owner.

B. The Court should Consider the Damages relate
with business Principle

The court should consider each factor such as
economic, social, and tradition." According to the Supreme
Court of Thailand some of case is too much or too less than
the defendant infringes to the plaintiff. Nevertheless, the court
should concentrate the amount of damages that justified to
injured parties.”

First of all, the court should consider about the
economic perspectives and fair market values, for example,
intention of infringer and benefit of copyright owner would get
from the damages.” According to TRIPS article 45(1) is mention

b Rungruangtontisuk, supra note 18, at 94.

& Somket Tungvanit, How to evaluate infringement lawsuits, (Oct. 2010),
http://tdri.or.th/research/i27/.html.

" Id.at 25.
" 1d.at 30.
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to the judicial authorities, the authority to order the infringer to
pay the right holder damages for the injury.” Moreover, Thailand
had a member of TRIPS, so Thailand should follow this agreement.
In order to intellectual property law is the important to Thailand.
Thus, intellectual property court should be development
of various equally civilization.”

Secondly, the court should give a chance to plaintiff
to select the damages, for example plaintiffs can select statutory
damages before the final judgment.”” However, some of case
copyright owner is difficult to prove the evidences about
infringement.”® On the other hand, plaintiff cannot prove the
actual damages or cannot bring the sufficient evidence to
the court. As a result, the plaintiff would loss the benefit and
finally plaintiff would get the damages are improper copyright
infringement.” As the U.S. court held actual damages to plaintiff
but plaintiff has an opportunity to elect statutory damages.”

C. Expert of Intellectual Property Judges

Intellectual Property cases are complicated and

" 1d.at 31.

% See WB music cooperation v. RTY communication group, 445 F.3d
538, April 19, 2006.
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more different than civil cases and criminal cases.?” Therefore,
intellectual property judges should be expert and have years
of experience.”” On the other hand, intellectual property judges
have insufficient experience intellectual property law in Thailand.
Also, they have insufficient expert on business and economics
principles.” Not only judges have insufficient experience, but
the government officer in intellectual property court also have
not enough experience.

Therefore, firstly should be developing management
lawsuits. Such as, increasing the knowledge of intellectual
property law to the government officer in intellectual property
court.® As, make a seminar with expert intellectual property
lawyer.

Secondly, the government of Thailand should support
intellectual property judges for academic exchange with foreign
judge.® The intellectual property judges should know efficiently
in English languages because most of intellectual property
cases are normally English language.* Moreover, the intellectual
property judges should know well on business principles and
also economic principles.®’

o http://info.gotomanager.com.html.

“/d,

Id.

o http://www.ryt9.com/s/ryt9/159396.html.

83

® Rungruangtontisuk, supra note 18, at 155.
8 14

1d.
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V. USING ECONOMIC PRINCIPLES

One purpose of copyright law give a creators an
incentive a person who creates a new production. Copyright law
in Thailand on section 64 did not specific how to evaluated the
damages copyright infringement and intellectual property judges
to decided by apply economic principles as same as The United
States. Therefore, the copyright owner cannot obtain a benefit
from their products. The copyright owner may loss of benefit
because infringer infringe on the copyright’s idea. Moreover,
Infringer sells the product in the market place. As a result,
the cost and revenues of the product would be decreased.
So that the court should apply economic principle to decide
damages copyright infringement.

A. Economic Principles

For instance, Lonni would like to paint his house,
so he employed Bert $10,000. The economic principle is Lonni
may concern, this is the cheapest cost than others employee.
Moreover, Bert may concern this job would be worthwhile.”
However, in Thailand the summary judgment did not concern
other than burden of proof from plaintiff. Moreover, intellectual
property judges did not utilize economic principle to decide
the amount of damages. The judges decide only the plaintiff
has already proved and brings the evidence to the court.

88Jeffey L Harrison.L.aw and Economics in a Nutshell.91. (Minnesota:
West Publishing Co.1995).
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On the other hand, the precedent judicial in The
United States, the court also considered and applied economic

principles to damages copyright infringement.” As a result,
the copyright owner can receive damages that copyright
owner cannot prove what amount of infringement and

non-monetary compensation.90 However, the U.S. Court applies
various factors of economic principles, such as expectation loss,
reliance loss, consequential damasges, liquidates damages and

punitive damages”

1. Expectation Loss and Reliance Loss

Expectation Loss or loss of anticipated profits.”
Generally, the copyright owner loss of anticipated profit of the
products, for example the owner of musical work expect the
profit per song $10,000. However, the infringer sells the same
song but cheaper costs than the copyright owner. As a result,

the copyright owner loss of the profit because infringer’s product.”
Likewise, the copyright owner would loss reliance consumer
because the consumers are confusing the quality of copyright

product and quality of infringement product.” As a result,

* See Alfred Bell&Co. v Catalda Fine Arts,86F Supp. 399(D.N.Y 1949).
% Tungvanit, supra note 72, at 32.

o Richard A Posner, Economic Analysis of Law, 118, (4™ Boston and Little

Brown Company,1992).

“1d.

”d.

* Alois Valerian Gross, Damages for copyright infringement, (December
2013).
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the copyright owner lost of benefits.”

However, in Thailand the court did not consider
about expectation loss and reliance loss of the copyright owner.
Intellectual property judges would decide to grant damages to
the copyright owner specific on actual damages.

2. Consequential Damages
Lawyer considers that a consequential damage
is indirect damages, generally the court award damages
to copyright owner if infringer intend to infringe a exclusive

right’s copyright owner.” Economist opinion look consequential
damages are incentive infringer will not infringement to

copyright owner so that infringer shall not infringe exclusive right.97
As, Thailand the judges ignore to consider about consequential
damages. If the judges consider about consequential damages
that would incentive infringer will not infringement to copyright

owner.

3. Liquidated Damages
Liquidated damages is a future loss of earning

capacity, consequence copyright infringement.” The factor is

utilized for computing liquidated damages how is value of harm.”

”d.

% Posner, supra note 91, at127.

.

.

1
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The court will compute liquidated damages

‘ ‘ . 100
from “present value” and “expected future loss earning”

In Thailand the judges should consider about liquidated
damages because the copyright owner would loss earning
in the future, such as the consumer confuse between
the owner’ product and infringer’s product.

4. Punitive Damages
Economist concerns punitive damages, encourage

On the other hand,

to protect copyright infringement.'”’

the copyright owner would sue infringer.'” As a result, lawsuits

increase in the courts and would be increasing administrative

103
cost.

According to factors of economic principles,
Supreme Court of Thailand should apply economic principles on
copyright infringement cases because many copyright infringe-
ment cases plaintiff are not be able to prove all lack of benefits.

B. Evaluate Damages Copyright Infringement Relate
to Economic Analysis of Law

Both the words of the copyright statue and standard
teaching of economics would seems to come down on the side

100 d

1ot Posner, supra note 91, at128.
%% 1d. at129.

103 Sarathai, supra note 43, at 47.
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of an incremental approach to calculating proﬁts.104 The statues
speaks of “any profits of the infringer that are attributable to

105 . .
”7 However, as is often the case for economic

the infringement
principles, what is very simple and clear in a world of useful
but restrictive assumptions becomes complicated as when we
move to actual practice. The underlying economic principle is

“the profit of infringement are the incremental revenues less the

. 2106
incremental costs

According, to economic law, the appropriate of the

damages is equally the actual damages.'”” On the other hand,
the copyright owner is difficult to prove the actual damages

or cannot bring the evidence to the court.'” The U.S. Court
considers by apply the factor, such as fair market value, a profit

of defend, and lack of revenue of copyright owner."” On the
other hand, Thai intellectual property court did not utilize
economic law to evaluate damages to the copyright owner.

For instance, “Direct Costs” Sam is the owner
of hamburger restaurant, the cost of the beef patty, the bun,

1ot Stephen E. Margolis, The Profit of Infrinsement: Richard Posner v.
Learned Hand, 2, (March 8,2006).

% 1d. at 22.
106 I
107 .
Sarathai, supra note 43, atd5.

%

109 id.
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the pickle, and the wages of cook.'"? However, business also have
various kinds of “Indirect Costs or Overhead Costs” such as, the
wages of the waiters, the bus boys, the dishwashers, and the ca-

shiers. As copyright infringement, plaintiff is easy to get the direct

costs, on the other hand, may difficult to get indirect costs.!!

Economist opinion the copyright owner has fixed cost,

for example investment of original.''* Then, the products of
owner sell to markets places, the copyright owner get variable
cost. Therefore, infringer’s product costs less than the copyright’s

product costs.'”* Moreover, the copyright owner would be loss
of opportunity, such as profits. And Copyright infringement has
affected on economic right.""* For instance, the defendant is
direct competitor to plaintiff as the product of defendant is
similarly with plaintiff’s product.' Plaintiff lost of revenue equal
the profit’s defendant.''® However, plaintiff should claim for the
profit’s infringer. Even if, defendant is indirect competitor with
plaintiff, so plaintiff can demand damage to reputation.

Therefore, the Copyright Act of Thailand on section 64
did not specify how to evaluated damages copyright infringement

o Margolis, supra note 104, at 3.
", at 3.

e Rungruangtontisuk, supra note 18, at 20.
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and the judge decided amount of damages without economic
analysis of law. As a result, the copyright owner loss of benefits
and unfairly on production cost of owner.

VI. CONCLUSION

The Copyright Act of Thailand section 64, the conditions
in the act unclear and broadly damages copyright infringement.
Damages awarded inequity to copyright owner who got exclusive
right because the copyright owner could get only direct damages,
so difficulty to prove at all. Moreover, the court unclearly
understands intellectual property law and economy systems.
So that the section 64 must be amended by clearly scope, such
as the seriousness of damages what narrowing and the burden
of proof in relation to certain types of damages. However,
the copyright owner should claim for indirect damages.
Nevertheless, the standard of judgement should be developed,
for example the intellectual property judges should decide
damages by apply economic principles.

* K X X X
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(Presumption of Innocence)

PInMsFnymuIUssmaesansideiduusenaniafidisa
WunAnfiniseninsuseimeinaieaninaiiesiaz@nsynisnisiiies
(International Covenant of Civil and Political Rights - ICCPR) iag
UszimeeaawnsidelaUydandndulivgiuinmegdemnriodiagly
ﬂamzyﬁlﬂwgu'%?mé (Presumption of Innocence) Mlulszuia
NMNNEDIY W.A. 2538 (Criminal Code Act 1995) Tngluynnsn 13.1

wazams 13.2" ladayafidn msenisitgatidengmane (Legal burden)

LR Legal burden of proof-prosecution

(1) The prosecution bears a legal burden of proving every
element of an offence relevant to the guilt of the person
charged.

Note: See section 3.2 on what elements are relevant to a
person’s guilt.

(2) The prosecution also bears a legal burden of disproving any
matter in relation to which the defendant has discharged an
evidential burden of proof imposed on the defendant.

(3) In this Code:
legal burden, in relation to a matter, means the burden of
proving the existence of the matter.

13.2 Standard of proof-prosecution
(1) A legal burden of proof on the prosecution must be
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MaNgIU (evidential burden) Wity 7198l Luwsnguineivun
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Wued19du (uwingn 13.3 15598 wisUsedian)vueeiyn
.M. 2538 (Criminal Code Act 1995) laliimnumungnisenisiaue
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discharged beyond reasonable doubt.
(2) Subsection (1) does not apply if the law creating the offence
specifies a different standard of proof.

2 13.3 Evidential burden of proof-defence

(1) Subject to section13.4, a burden of proof that a law imposes
on a defendant is an evidential burden only.

(2) A defendant who wishes to deny criminal responsibility by
relying on a provision of Part 2.3 (other than section 7.3)
bears an evidential burden in relation to that matter.

(3) Adefendant who wishes to rely on any exception, exemption,
excuse, qualification or justification provided by the law
creating an offence bears an evidential burden in relation to
that matter.

The exception, exemption, excuse, qualification or justification
need not accompany the description of the offence.
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uduasdy usduumsgiunisiigauiiuy balance of probabilities
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No 9 1)

Areg1vvesundyganaisenisiigadnnegwniney oy

Twnms 72.16° wtUsEIIangMuNeaIy W.A. 2538 (Criminal Code

? 72.16 Defences
(1) If:
(@) a person is charged with an offence against section
72.12,72.13,72.14 or 72.15 ; and
(b) the prosecution alleges that the plastic explosive
breached a particular marking equirement;
it is a defence if the defendant proves that he or she
had no reasonable grounds for suspecting that the
plastic explosive breached that marking requirement.
Note 1: A defendant bears a legal burden in relation
to the matter in subsection (1) (see section
13.4).
Note 2:  For the marking requirements, see section
72.33.
2 If:
(@) a person is charged with an offence against section
72.12,72.13 or 72.15 ; and
(b) the prosecution alleges that the plastic explosive

breached the second marking requirement; it is a
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defence if the defendant proves that, at the time of
the alleged offence:
(c) the plastic explosive contained a detection agent; and
(d) the concentration of the detection agent in the plastic
explosive was not less than the minimum manufacture
concentration for the detection agent; and
(e) the detection agent was homogenously distributed
throughout the plastic explosive.
Note 1: A defendant bears a legal burden in relation
to the matter in subsection (2) (see section
13.4).
Note 2: For the marking requirements, see section
72.33.
Note 3:  For minimum manufacture concentration,
see section 72.34.
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nsnszvianuiialavesiiiyana nszvilaggning dunu
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Juresilifiuana (@ns 12.2°)

A, 29AUsEnaunuInla (Fault elements)

Tunsaiinisnseyiianuiiala AuualitssAUsenau

* The Criminal Code Act 1995
Section 12.1 General principles
(1) This Code applies to bodies corporate in the same way as
it applies to individuals. It so applies with such modifications
as are set out in this Part, and with such other modifications
as are made necessary by the fact that criminal liability is
being imposed on bodies corporate rather than individuals.
(2) A body corporate may be found guilty of any offence,
including one punishable by imprisonment.
Note: Section 4B of the Crimes Act 1914 enables a fine
to be imposed for offences that only specify
imprisonment as a penalty.

> Section 12.2 Physical elements
If a physical element of an offence is committed by an employee,
agent or officer of a body corporate acting within the actual or apparent scope
of his or her employment, or within his or her actual or apparent authority, the

physical element must also be attributed to the body corporate.
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(1) nsideafigaiidn auznssunsUIMsvesiiyana
(board of directors) nsgshmsiAetestnsanun Tne3 Tavasziae
WIaliuaud Ity Irlaetawds lnedaw viselaeUsenelvingeyih
AruAntiu (A1 123 (2) (@)")

(2) MsABaNgald fuvu gnane weninauseaugs
vastiiyana Felvihnsuraveumilunulussiuuleugvesiiiyana
(high managerial agent) ns¥yinnsfiedtedlagianun laes lnvaziag

A ¥ o A o v b A Ty 4 o
wselnueud Uty nlnednuds Inedeu vielneusenelvingeii

¢ Section 12.3 Fault elements other than negligence
(1) (a) If intention, knowledge or recklessness is a fault element in
relation to a physical element of an offence, that fault
element must be attributed to a body corporate that
expressly, tacitly or impliedly authorised or permitted the
commission of the offence.

Section 12.3 Fault elements other than negligence
(2) The means by which such an authorisation or permission may
be established include:

(@) proving that the body corporate’s board of directors
intentionally, knowingly or recklesslycarried out the relevant
conduct, or expressly, tacitly or impliedly authorised or
permitted the commission of the offence; or
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(a1 12.3 (2) (")

(4) n3ifesfigauiindiyanaldanunsoaiiuasine
FausssuesinsidndudensufiRnunguane wws 12.3 2) ')

® Section 12.3 Fault elements other than negligence
(2) The means by which such an authorisation or permission may
be established include:

(b) proving that a high managerial agent of the body corporate
intentionally, knowingly or recklessly engaged in the relevant
conduct, or expressly, tacitly or impliedly authorised or
permitted the commission of the offence; or

’ Section 12.3 Fault elements other than negligence
(3) Paragraph (2)(b) does not apply if the body corporate proves that
it exercised due diligence to prevent the conduct, or the
authorisation or permission.

10 Section 12.3 Fault elements other than negligence
(2) The means by which such an authorisation or permission may
be established include:
() proving that a corporate culture existed within the body
corporate that directed, encouraged, tolerated or led to
non compliance with the relevant provision; or

H Section 12.3 Fault elements other than negligence
(2) The means by which such an authorisation or permission may be
established include:
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AnuUszimeadiyanaiionsunleandeiiaaisiin nmsmuau
IAN1INITOMAULANYANTTUVBIAIUNY §NINNTONTNINUVDS

(d) proving that the body corporate failed to create and maintain
a corporate culture that required compliance with the
relevant provision.

'2 Section 12.3 Fault elements other than negligence
(4) Factors relevant to the application of paragraph (2) (c) or (d)
include:

(@) whether authority to commit an offence of the same or a
similar character had been given by a high managerial
agent of the body corporate; and

(b) whether the employee, agent or officer of the body
corporate who committed the offence believed on
reasonable grounds, or entertained a reasonable expectation,
that a high managerial agent of the body corporate would
have authorised or permitted the commission of the offence.
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(due diligence)ELumwﬁm?aisqmiﬂizﬁ’]ﬂfu @M51 12.5 (1) (3) (b))

B Section 12.4 Neglicence
(1) The test of negligence for a body corporate is that set out in
section 5.5.
2 If:

(@) negligence is a fault element in relation to a physical element
of an offence; and

(b) noindividual employee, agent or officer of the body corporate
has that fault element;
that fault element may exist on the part of the body corporate
if the body corporate’s conduct is negligent when viewed
as a whole (that is, by aggregating the conduct of any number
of its employees, agents or officers).

(3) Negligence may be evidenced by the fact that the prohibited
conduct was substantially attributable to:

(@) inadequate corporate management, control or supervision
of the conduct of one or more of its employees, agents or
officers; or

(b) failure to provide adequate systems for conveying relevant
information to relevant persons in the body corporate

Y Section 12.5 Mistake of fact (strict liability)
(1) A body corporate can only rely on section 9.2 (mistake of fact
(strict liability)) in respect of conduct that would, apart
from this section, constitute an offence on its part if:
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(@) the employee, agent or officer of the body corporate who
carried out the conduct was under a mistaken but reasonable
belief about facts that, had they existed, would have meant
that the conduct would not have constituted an offence;
and

(b) the body corporate proves that it exercised due diligence
to prevent the conduct

1 Section 12.5 Mistake of fact (strict liability)
(2) A failure to exercise due diligence may be evidenced by the fact

that the prohibited conduct was substantially attributable to:

(a) inadequate corporate management, control or supervision
of the conduct of one or more of its employees, agents or
officers; or

(b) failure to provide adequate systems for conveying relevant
information to relevant persons in the body corporate

16 Section 12.6 Intervening conduct or event
A body corporate cannot rely on section 10.1 (intervening conduct
or event) in respect of a physical element of an offence brought about by
another person if the other person is an employee, agent or officer of the body

corporate
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1. NYUUIYITAUABNNBULIAG

1.1 Taxation Administration Act 1953

11751 8 Y Witg Taxation Administration Act 1953
Gl

1.1.1 nsdinfifypmansyyin1swseasiunseyinnisia
PIDNTLYINEILA TIN1TATLYINNTVIDRLIUNTLYINAITUL N AANIS

° A A ) ~ vy 1 PP '

nspieaRaieIiuneins tedueea (liinesiiveiSenagnals
= F =3 Y] Aaa by = | v A v =
vsoluInzidundnuvesdifyanatuvioly) gMieides wie
fdusanlunisuimsdanisiiyaraty nseiiaurafeIiy
AN tazdeasulnydnsuauRnty (Wnsd 8 Y (1))

1.1.2 yarafignilesieediiiuafniy (1.1.1) a@wnsa
gndesediomals vnigarlai

(n) aulalaemae aduayu WidUsnw v3e

Jugsedamlbiifianisnserimioaziiunisnseyivesiiiyaaatiu
w1851 8 Y (2) (2))

7 Section 8Y Liability of officers etc. of corporations

(1) Where a corporation does or omits to do an act or thing the
doing or omission of which constitutes a taxation offence, a
person (by whatever name called and whether or not the person
is an officer of the corporation) who is concerned in, or takes
part in, the management of the corporation shall be deemed to
have committed the taxation offence and is punishable
accordingly

18 Section 8Y Liability of officers etc. of corporations
(2) In a prosecution of a person for a taxation offence by virtue of
subsection (1), it is a defence if the person proves that the
person:
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yARAdUNUIMIIANITuMsUssueunilseninediiuanadiuynnady
(11951 8 Y (8)1)

(a) did not aid, abet, counsel or procure the act or omission of
the corporation concerned; and

1 section 8Y Liability of officers etc. of corporations
(2) In a prosecution of a person for a taxation offence by virtue
of subsection (1), it is a defence if the person proves that the
person:
(b) was not in any way, by act or omission, directly or indirectly,
knowingly concerned in, or party to, the act or omission of
the corporation

20 section 8Y Liability of officers etc. of corporations
(3) For the purposes of subsection (1), an officer of a corporation
shall be presumed, unless the contrary is proved, to be concerned
in, and to take part in, the management of the corporation

2! section 8Y Liability of officers etc. of corporations
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2. ﬂg%ﬂﬂﬂua%’g Northern Territory

2.1 Waste Management and Pollution Control Act

2.1.1 nsiinfifuAnansevinAuRanUNg el
yanaynauivimiiluginenis (director) wianetesiunis
a Y aa S oA [ a v 22

UIMFIANITUAYAAAUU 091NTENIAUNRANIY (110151 91 (1))
2.1.2 yapany 2.1.1 fignifeadudnasanunsn
endesedlundsonald mnigaulain

1 Y

(n) BAyARaNNsEiAURaiiTonadanluag

Y

TuauRaRgITul @ns1 91 (2) @)%°)

(4) In this section, officer, in relation to a corporation, means:
(a) a director or secretary of the corporation;
(b) a receiver and manager of property of the corporation;
(ba) an administrator, within the meaning of the Corporations
Act 2001, of the corporation;
(bb) an administrator of a deed of company arrangement
executed by the corporation under Part 5.3
A of that Act;
(d) a liquidator of the corporation appointed in a voluntary
winding up of the corporation; or
(e) a trustee or other person administering a compromise or
arrangement made between the corporation and another
person or other persons

22 Section 91 Director may be liable for offence of body corporate
(1) Where a body corporate commits an offence against this Act,
every person who is a director of or who is concerned in the
management of the body corporate is to be taken to have
committed the same offence

2 Section 91 Director may be liable for offence of body corporate
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(2) Itis a defence to a prosecution for an offence committed by
virtue of subsection (1) if the defendant establishes that:
(@) the body corporate had, under this Act, a defence to the
offence that the defendant is, apart from this section, to be
taken to have committed;

24 Section 91 Director may be liable for offence of body corporate
(2) Itis a defence to a prosecution for an offence committed by
virtue of subsection (1) if the defendant establishes that:
(b) the act or omission that constituted the offence took place
without the defendant’s authority, permission or consent;

2 Section 91 Director may be liable for offence of body corporate
(2) Itis a defence to a prosecution for an offence committed by
virtue of subsection (1) if the defendant establishes that:

(c) the defendant did not know, and ought not reasonably be
expected to have known, that the offence was to be or was
being committed and took all reasonable steps to prevent
or stop the commission of the offence; or

2 Section 91 Director may be liable for offence of body corporate
(2) Itis a defence to a prosecution for an offence committed by
virtue of subsection (1) if the defendant establishes that:
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2.1.4 iﬁﬁﬁiuﬂgwmﬁa Waste Management and
Pollution Control Act #3® NHMU1e Environmental Offences and

o [
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Lldfvuataudeindunssvasdtaslunisiigaudengming (legal
burden) n1sznisfigataziduiisanisslunisuananerundngiu
Wity (evidence burden) wazanmsgiunsigaivessaesoniy

(d) the defendant could not by the exercise of reasonable
diligence have prevented the commission of the offence
by the body corporate

%" Section 91 Director may be liable for offence of body corporate
(3) A person may be proceeded against and found guilty under a
provision in pursuance of subsection (1) whether or not the body
corporate has been proceeded against or found guilty under the
provision

28 Section 91 Director may be liable for offence of body corporate
(4) Notwithstanding anything in this Act or the Environmental
Offences and Penalties Act , a person is not liable to be
punished by imprisonment for an offence if the person would
not have been found guilty of the offence except for
subsection (1).
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2 International Covenant of Civil and Political Rights
Article 14
(2) Everyone charged with a criminal offence shall have the right to
be presumed innocent until proved guilty according to law
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1. Ujaeyrainadnegd@nsuyuwevu (Universal Declaration of
Human Rights)

2. AANT1TE NI NUTEINAT IR 20ENT WAL DaLazdnEn1en1Tiies
(International Covenant of Civil and Political Rights -
ICCPR)

3. Criminal Code Act 1995
4. Taxation Administration Act 1953
5. Waste Management and Pollution Control Act

6. Environmental Offences and Penalties Act
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