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20
The Constitution of France Article 61-1

“If, during proceedings in progress before a court of law, it is claimed that
a statutory provision infringes the rights and freedoms guaranteed by the Constitution,
the matter may be referred by the Conseil d’Etat or by the Court de Cassation to the
Constitutional Council, within a determined period.

An Institutional Act shall determine the conditions for the application of
the present article.”

21
The Constitution of France Article 62 paragraph 2

“A provision declared unconstitutional on the basis of article 61-1 shall be
repealed as of the publication of the said decision of the Constitutional Council or as
of a subsequent date determined by said decision. The Constitutional Council shall
determine the conditions and the limits according to which the effects produced by
the provision shall be liable to challenge.”
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Basic Law for the Federal Republic of Germany Article 93 (1) 2
“(1) The Federal Constitutional Court shall rule:
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2. in the event of disagreements or doubts respecting the formal or
substantive compatibility of federal law or Land law with this Basic Law, or the com-
patibility of Land law with other federal law, on application of the Federal Government,
of a Land government, or of one third of the Members of the Bundestag.”

e 5
LIDIAYINY, KU1 35.

29
Basic Law for the Federal Republic of Germany Article 93 (1) 2a
“(1) The Federal Constitutional Court shall rule:

2a. in the event of disagreements whether a law meets the require-
ments of paragraph (2) of Article 72, on application of the Bundesrat or of the
government or legislature of a Land”
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30
Basic Law for the Federal Republic of Germany Article 93 (1) 4b

“ (1) The Federal Constitutional Court shall rule:

4b. on constitutional complaints filed by municipalities or associations
of municipalities on the ground that their right to self-government under Article 28
has been infringed by a law; in the case of infringement by a Land law, however, only
if the law cannot be challenged in the constitutional court of the Land,;

31
Basic Law for the Federal Republic of Germany Article 100 (1)

“ (1) If a court concludes that a law on whose validity its decision depends
is unconstitutional, the proceedings shall be stayed, and a decision shall be obtained
from the Land court with jurisdiction over constitutional disputes where the constitu-
tion of a Land is held to be violated, or from the Federal Constitutional Court where
this Basic Law is held to be violated. This provision shall also apply where the Basic
Law is held to be violated by Land law and where a Land law is held to be incompat-
ible with a federal law.”
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Gottfried Dietze, Judicial Review in Europe, 55 Miclican Law Review, 1975
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35
Constitution of Austria Article 139a

“ The Constitutional Court pronounces on application by a court whether
in the re-publication of a legal norm the limits of the authority conferred were
transcended; ex officio, in so far as the re-publication of the legal norm constitutes
the prerequisite to a judgment by the Court itself; also on application by a State
Government, in the case of legal norms re-published by the Federation. Likewise on
application by the Federal Government in the case of legal norms republished by a
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State. It pronounces furthermore whether in the re-publication of a legal norm the
limits of the authority conferred were transcended when an application alleges direct
infringement of personal rights in so far as the republished legal norm has become
operative against the applicant without the delivery of a judicial decision or the issue
of a ruling. Article 59 (2), (3) and (5) as well as Article 139 (2) to (6) apply analogously.”

36
Constitution of Austria Article 140

“(1) The Constitutional Court pronounces on application by the Administra-
tive Court, the Supreme Court, or a competent appellate court whether a Federal or
State law is unconstitutional, but ex officio in so far as the Court would have to apply
such a law in a pending suit. It pronounces also on application by the Federal Govern-
ment whether State laws are unconstitutional and likewise on application by a State
Government or by one third of the House of Representatives’” members whether
Federal laws are unconstitutional. A State constitutional law can provide that such a
right of application as regards the unconstitutionality of State laws lies with one third
of the State Parliament’s members. The Court also pronounces whether laws are
unconstitutional when an application alleges direct infringement of personal rights
through such unconstitutionality in so far as the law has become operative for the
applicant without the delivery of a judicial decision or the issue of a ruling. Article 89
(3) applies analogously to such applications.”
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° Constitution of The Republic Of Turkey Article 148

“ The Constitutional Court shall examine the constitutionality, in respect of
both form and substance, of laws, decrees having force of law, and the Rules of
Procedure of the Turkish Grand National Assembly. Constitutional amendments shall
be examined and verified only with regard to their form. However, no action shall be
brought before the Constitutional Court alleging unconstitutionality as to the form or
substance of decrees having force of law issued during a state of emergency, martial
law or in time of war.”
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“ Constitution of The Republic Of Turkey Article 150

“The President of the Republic, parliamentary groups of the party in power
and of the main opposition party and a minimum of one-fifth of the total number of
members of the Turkish Grand National Assembly shall have the right to apply for
annulment action to the Constitutional Court, based on the assertion of the uncon-
stitutionality of laws in form and in substance, of decrees having the force of law, of
Rules of Procedure of the Turkish Grand National Assembly or of specific articles or
provisions thereof. If more than one political party is in power, the right of the parties
in power to apply for annulment action shall be exercised by the party having the
greatest number of members.”

42 Constitution of The Republic Of Turkey Article 151
“The right to apply for annulment directly to the Constitutional Court shall
lapse sixty days after publication in the Official Gazette of the contested law, the
decree having the force of law, or the Rules of Procedure.”

© Constitution of The Republic Of Turkey Article 152

“If a court which is trying a case, finds that the law or the decree having the
force of law to be applied is unconstitutional, or if it is convinced of the seriousness
of a claim of unconstitutionality submitted by one of the parties, it shall postpone
the consideration of the case until the Constitutional Court decides on the issue.

If the court is not convinced of the seriousness of the claim of unconstitu-
tionality, such a claim together with the main judgment shall be decided upon by the
competent authority of appeal.
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The Constitutional Court shall decide on the matter and make public its
judgment within five months of receiving the contention. If no decision is reached
within this period, the trial court shall conclude the case under existing legal provi-
sions. However, if the decision on the merits of the case becomes final, the trial court
is obliged to comply with it.

No allegation of unconstitutionality shall be made with regard to the same
legal provision until ten years elapse after publication in the Official Gazette of the
decision of the Constitutional Court dismissing the application on its merits.”

“ Constitution of The Republic Of Turkey Article 153 paragraph 2
“In the course of annulling the whole or a provision of laws or decrees
having force of law, the Constitutional Court shall not act as a law-maker and pass
judgment leading to new implementation.”
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® The Constitution of France Article 89 paragraph 4-5
“No amendment procedure shall be commenced or continued where the
integrity of the territory is jeopardized
The republican form of government shall not be the object of an amend-
ment.”

46 The Constitution of France Article 7 paragraph 10
“Neither articles 49 and 50 nor article 89 of the Constitution shall be
implemented during the vacancy of the Presidency of the Republic or during the
period between the declaration that the incapacity of the President of the Republic
is permanent and the election of his successor.”
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53
Basic Law for the Federal Republic of Germany Article 76

“(1) Bills may be introduced in the Bundestag by the Federal Government,
by the Bundesrat, or from the floor of the Bundestag.

(2) Federal Government bills shall first be submitted to the Bundesrat. The
Bundesrat shall be entitled to comment on such bills within six weeks. If for important
reasons, especially with respect to the scope of the bill, the Bundesrat demands an
extension, the period shall be increased to nine weeks. If in exceptional circum-
stances the Federal Government on submitting a bill to the Bundesrat declares it to
be particularly urgent, it may submit the bill to the Bundestag after three weeks or,
if the Bundesrat has demanded an extension pursuant to the third sentence of this
paragraph, after six weeks, even if it has not yet received the Bundesrat’s comments;
upon receiving such comments, it shall transmit them to the Bundestag without delay.
In the case of bills to amend this Basic Law or to transfer sovereign powers pursuant
to Article 23 or 24 the comment period shall be nine weeks; the fourth sentence of
this paragraph shall not apply.

(3) Bundesrat bills shall be submitted to the Bundestag by the Federal
Government within six weeks. In submitting them the Federal Government shall state
its own views. If for important reasons, especially with respect to the scope of the
bill, the Federal Government demands an extension, the period shall be increased to
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nine weeks. If in exceptional circumstances the Bundesrat declares a bill to be par-
ticularly urgent, the period shall be three weeks or, if the Federal Government has
demanded an extension pursuant to the third sentence of this paragraph, six weeks.
In the case of bills to amend this Basic Law or to transfer sovereign powers pursuant
to Article 23 or 24 the comment period shall be nine weeks; the fourth sentence of
this paragraph shall not apply. The Bundestag shall consider and vote on bills within
a reasonable time.”
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qa
’ Basic Law for the Federal Republic of Germany Article 79 (3)

“(3) Amendments to this Basic Law affecting the division of the Federation
into Lander, their participation on principle in the legislative process, or the principles
laid down in Articles 1 and 20 shall be inadmissible.”
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55
Kemal Gozler, Judicial Review of Constitutional Amendments : A Com-
parative Study (Bursa : Ekin Press, 2008), pp. 55 - 64.
56
Ibid, pp. 56 - 59.

o Basic Law for the Federal Republic of Germany Article 10

“(1) The privacy of correspondence, posts and telecommunications shall
be inviolable.

(2) Restrictions may be ordered only pursuant to a law. If the restriction
serves to protect the free democratic basic order or the existence or security of the
Federation or of a Land, the law may provide that the person affected shall not be
informed of the restriction and that recourse to the courts shall be replaced by a
review of the case by agencies and auxiliary agencies appointed by the legislature.”
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58
Kemal Gozler, op.cit, pp. 62 - 63.

”? Basic Law for the Federal Republic of Germany Article 16a

“(1) Persons persecuted on political grounds shall have the right of asylum.

(2) Paragraph (1) of this Article may not be invoked by a person who enters
the federal territory from a member state of the European Communities or from
another third state in which application of the Convention Relating to the Status of
Refugees and of the Convention for the Protection of Human Rights and Fundamen-
tal Freedoms is assured. The states outside the European Communities to which the
criteria of the first sentence of this paragraph apply shall be specified by a law requir-
ing the consent of the Bundesrat. In the cases specified in the first sentence of this
paragraph, measures to terminate an applicant’s stay may be implemented without
regard to any legal challenge that may have been instituted against them.”

60
Ibid, pp. 63 - 64.

o Basic Law for the Federal Republic of Germany Article 13

“(3) If particular facts justify the suspicion that any person has committed
an especially serious crime specifically defined by a law, technical means of acousti-
cal surveillance of any home in which the suspect is supposedly staying may be
employed pursuant to judicial order for the purpose of prosecuting the offence,
provided that alternative methods of investigating the matter would be dispropor-
tionately difficult or unproductive. The authorisation shall be for a limited time.
The order shall be issued by a panel composed of three judges. When time is of the
essence, it may also be issued by a single judge.”
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Kemal Gozler, op.cit, pp. 35 - 37.

64
Constitution of Austria Article 44

“(3) Any total revision of the federal constitution shall upon conclusion of
the procedure pursuant to Art.42 above but before its authentication by the Federal
President be submitted to a referendum by the entire nation, whereas any partial
revision requires this only if one third of the members of the House of Representatives
or the Senate so demands.”
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Ibid.
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lbid, pp. 38 - 39.
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Harald Eberhard and Konrad Lachmayer, “Constitutional reform 2008 in
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Constitution of The Republic Of Turkey Article 150

“The President of the Republic, parliamentary groups of the party in power
and of the main opposition party and a minimum of one-fifth of the total number of
members of the Turkish Grand National Assembly shall have the right to apply for
annulment action to the Constitutional Court, based on the assertion of the uncon-
stitutionality of laws in form and in substance, of decrees having force of law, of Rules
of Procedure of the Turkish Grand National Assembly or of specific articles or provisions
thereof. If more than one political party is in power, the right of the parties in power
to apply for annulment action shall be exercised by the party having the greatest
number of members.”
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Decision of April 3, 1971, No. 1971/37 19lu Kemal Gézler. (2008). Judicial

review of Constitutional Amendments: A comparative study. Istanbul : Ekin Press.
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” Decision of January 28, 1977, No. 1977/4 and Decision of September 27,
1977, No. 1977/117 &13lu Kemal Gézler. (2008). Judicial review of Constitutional
Amendments: A comparative study. p. 44 — 45 Usznauniu VUNUY éjﬁm’ai, NITUIUNTT
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o Constitution of The Republic Of Turkey Article 148 paragraph 1 - 2

“The Constitutional Court shall examine the constitutionality in respect of
both form and substance of laws, decrees having force of law, and the Rules of Pro-
cedure of the Turkish Grand National Assembly. Constitutional amendments shall be
examined and verified only with regard to their form. However, no action shall be
brought before the Constitutional Court alleging the unconstitutionality as to the form
or substance of decrees having force of law, issued during a state of emergency,
martial law or in time of war.

The verification of laws as to form shall be restricted to consideration of
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whether the requisite majority was obtained in the last ballot; the verification of
constitutional amendments shall be restricted to consideration of whether the reg-
uisite majorities were obtained for the proposal and in the ballot, and whether the
prohibition on debates under urgent procedure was complied with. Verification as to
form may be requested by the President of the Republic or by one-fifth of the mem-
bers of the Turkish Grand National Assembly. Applications for annulment on the
grounds of defect in form shall not be made more than ten days after the date on

which the law was promulgated; nor shall objection be raised.”

82
Kemal Gozler, op.cit, pp. 47-48.
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[opulail], 26 AuBIBU 2556. Wnaafiun :  http://www.anayasa.gov.tr/index.
php?l=content&lang=en&id=141
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