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Rule of Law and its Acknowledgement in Thai Society
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ngunevdongunasitumnuiandnnisiinesfinseuliidululuwuimeiigniiaasfiasi
lugnsl¥nasfidanlavevinnauinsrunanmsinsla naddumsgisuiadosnia
Jeedlivanifisssy uazvdniiasy mudiuluiFouaiiounionidesdiaesiuiaue

75353 (Rule of Law) e msfisguiasufiinisle q deseglénisyniinues
Nl (Rule) Mudueunaglauszniaarmiiuda Tnsfingunmueidangnagdell
anunsamansalduasiasliaininneusuionising q Iuuiuguresnnudfingt?
mmﬁmL‘%@Wé’ﬂﬁaﬁimﬁ%ﬂuﬂizLvmé’mqw 3 Albert Venn Dicey la@¢ (A.V.Dicey)
Tnngrunesgsssuyydingulaesuiednvaenandisssuliin® devimsluisnus
atlnwyaealaldnmsunele Gufedunsdiifinsazfinngrunelaedaudaaznisading
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ﬂ{]i%LﬁﬁJUﬁ’ju ffss3u audl AV.Dicey lananlilunilsde Introduction to the Study
of the Law of the Constitution indn 3 Yszn1331

F.A. Hayek, “The Road to Serfdom.” (The University of Chicago Press, 1956) p. 72 &19luasy lawantiun
“ORUSYRY” NN UMTINeNFEIIMAUNAL. 2545 Wi 350

A.V.Dicey “Law the Constitution” with an introduction by E.C.S. Wade, ( English language book
Society Macmillan 1979) pp. 187-203

98 115813AN83g55TUYEY UM 18 1auTl 53 Woungun1AL-3anaL w.e. 2559



nslte9TgULNLg Ve IMaNTAsTsH : N3AINI1TNTINAOUAIINYOUAIETTETTUYYYONT NN MUY

1. fhevimslidigunanudnels
2. yarannavegnelinguuneieiiusasmaieiuazdudiiarsaniining
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1.1 AULANANNNAUUBAATINVNIY 150 NINTUINGUAWTLA Na1IAB
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pgraumaluszuungvung Civil Law sulidnvazifussuungminele detefiveasiu
Ao AuurauueuwislAsiug uitedesfiinsinisuudliidifuaninvedany
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'
o a

lddouniinnunuisliianiziaizas malussvunguuie Civil Law 3alimuanunse

o

a5ty Tawantiuy, GAUTYEYN, NTUVN : UWINEIREIIUALNG, 2545 w1 350.

] Ll
aav

3l MAsE. nandRsguaznaniifsssy wsevengruieumvulne: Public Law Net www.pub-law.net
31 UN3IAY 2553
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David Hume, “A Treatise of Human Nature”, in The Great Legal Philosophers, edited by Clarence
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Morris (Philadelphia: University of Pennsylvania Press, 1963), p. 194.
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Prinect Color Editor
Page is color controlled with Prinect Color Editor 4.0.55
Copyright 2008 Heidelberger Druckmaschinen AG
http://www.heidelberg.com

You can view actual document colors and color spaces, with the free Color Editor (Viewer), a Plug-In from the Prinect PDF Toolbox. Please request a PDF Toolbox CD from your local Heidelberg office in order to install it on your computer.

Applied Color Management Settings:
Output Intent (Press Profile): GrayCoated_hdm.icc

RGB Image:
Profile: eciRGB.icc
Rendering Intent: Perceptual
Black Point Compensation: no

RGB Graphic:
Profile: eciRGB.icc
Rendering Intent: Perceptual
Black Point Compensation: no

CMYK Image:
Profile: ISOcoated_v2_eci.icc
Rendering Intent: Perceptual
Black Point Compensation: no
Preserve Black: no

CMYK Graphic:
Profile: ISOcoated_v2_eci.icc
Rendering Intent: Perceptual
Black Point Compensation: no
Preserve Black: no

Device Independent RGB/Lab Image:
Rendering Intent: Perceptual
Black Point Compensation: no

Device Independent RGB/Lab Graphic:
Rendering Intent: Perceptual
Black Point Compensation: no

Device Independent CMYK/Gray Image:
Rendering Intent: Perceptual
Black Point Compensation: no

Device Independent CMYK/Gray Graphic:
Rendering Intent: Perceptual
Black Point Compensation: no

Turn R=G=B (Tolerance 0.5%) Graphic into Gray: yes

Turn C=M=Y,K=0 (Tolerance 0.1%) Graphic into Gray: no
CMM for overprinting CMYK graphic: no
Gray Image: Apply CMYK Profile: no
Gray Graphic: Apply CMYK Profile: no
Treat Calibrated RGB as Device RGB: no
Treat Calibrated Gray as Device Gray: yes
Remove embedded non-CMYK Profiles: no
Remove embedded CMYK Profiles: yes

Applied Miscellaneous Settings:
Colors to knockout: yes
Gray to knockout: yes
Pure black to overprint: no
Turn Overprint CMYK White to Knockout: yes
Turn Overprinting Device Gray to K: no
CMYK Overprint mode: set to OPM1 if not set
Create "All" from 4x100% CMYK: no
Delete "All" Colors: no
Convert "All" to K: no



waniaoysunutlywinisdnwevsuludaulne

wdnn158 AU AUTINAL191ANIZUFUUITNIIYLOINITVBINTZUIMALLAS
N30T “I3nvzUnAToNUAUlAgsTIY WU TElevdguuiamaUI I IL”
uiiulainsresdinuasnsdinmanssmans wazndndfmans Weuloeiulud
| | q' 12¢ = Y o i =3 < !
n1suvanen d@uauituludduunielidilanssyguususvlenisfingnd Avsiiuwe
ANUTALENTUsEnINSEAanskasifmans dilinenenumnyasiuiazidumslunadeiuld
sz asdunandeganunevartemeivineululiigeiendu
HlaASINITUSUAIENDIRAUIAIEUINENNVSRIUsTAANNSAEWT (AunUD3adad)
wazvanbiannimatey awmendieluauagnie iWeinsesssuiteeanluimennsuiumvy
Tinitga iwelvinudganle Whilansesssddeneitunsenmsemaun famsennsesd
v 18 vd = a 5 A v ° a =
nswain “Widuluionvauitnnes guive” (Wwu fie dAu wnvudwIun A fe
Usglewl guiez A auga) dunfe WeUselovdguwnumaudiuauuin
AULAINTUNTZIAITITYIYNN LANTEI N IUARSTTURAYIIWA LT iloawnils
a (% a Y1 «. Y + LY [ 1 al A A " | 1al
NgfuNIsUsmsUsemalidn “l@iRaudey sudwnvegNsugsiwede Wlvegiinssuas
F1wdans azllegfiluuiay ddnaavilisnegsweienisanuasvsiwds Willasoen
1% v ! [ 4 [ [ 1w,
Winadldudlunarsnsgviuinsssaunivisugsegiduduguriuiu
MO “137198A RN WU leYUFULANMITUIILIUNIN wagABlAT1YYs
wdeulaasnsiig ” Fasensiniodugaunisallunisviau

a [ [

wenandl viauasy dndsuna Selvdefandnnisviinuiieyssleviguuvianivy

v
v a

‘:{I v A QU gj
LLa%LW@IﬁiWH{]?Lﬁ@MIﬁﬁiWﬁW 6 VUNBDU AU

—
Y ] T a a
6. aovlguusymdoneuamzqinll (dunaenai)

5. woelidnau @enifiidedta luidlusssulidudos

Y = Y
4. DNLLYNLYZAUA - AU °lm1Ju

3. doutlaTomalwszanyuiiaiugiu

2. doalannunache

Y a I
I 1 andnsziilu

(1) Fosdnseniu wdesdmalildneuin Ussvwuvsenyrus s suRnveusy

t4 o I a d' o 1 1 1A 19 ¥
WwIReen1TNIsewlsAItdusssuLagn1susnsuuuluuniseusuls lulviiesuald

2135813A183g530YRY UM 18 1auTl 53 Houngun1AL-3aaL W.e. 2559 195


Prinect Color Editor
Page is color controlled with Prinect Color Editor 4.0.55
Copyright 2008 Heidelberger Druckmaschinen AG
http://www.heidelberg.com

You can view actual document colors and color spaces, with the free Color Editor (Viewer), a Plug-In from the Prinect PDF Toolbox. Please request a PDF Toolbox CD from your local Heidelberg office in order to install it on your computer.

Applied Color Management Settings:
Output Intent (Press Profile): GrayCoated_hdm.icc

RGB Image:
Profile: eciRGB.icc
Rendering Intent: Perceptual
Black Point Compensation: no

RGB Graphic:
Profile: eciRGB.icc
Rendering Intent: Perceptual
Black Point Compensation: no

CMYK Image:
Profile: ISOcoated_v2_eci.icc
Rendering Intent: Perceptual
Black Point Compensation: no
Preserve Black: no

CMYK Graphic:
Profile: ISOcoated_v2_eci.icc
Rendering Intent: Perceptual
Black Point Compensation: no
Preserve Black: no

Device Independent RGB/Lab Image:
Rendering Intent: Perceptual
Black Point Compensation: no

Device Independent RGB/Lab Graphic:
Rendering Intent: Perceptual
Black Point Compensation: no

Device Independent CMYK/Gray Image:
Rendering Intent: Perceptual
Black Point Compensation: no

Device Independent CMYK/Gray Graphic:
Rendering Intent: Perceptual
Black Point Compensation: no

Turn R=G=B (Tolerance 0.5%) Graphic into Gray: yes

Turn C=M=Y,K=0 (Tolerance 0.1%) Graphic into Gray: no
CMM for overprinting CMYK graphic: no
Gray Image: Apply CMYK Profile: no
Gray Graphic: Apply CMYK Profile: no
Treat Calibrated RGB as Device RGB: no
Treat Calibrated Gray as Device Gray: yes
Remove embedded non-CMYK Profiles: no
Remove embedded CMYK Profiles: yes

Applied Miscellaneous Settings:
Colors to knockout: yes
Gray to knockout: yes
Pure black to overprint: no
Turn Overprint CMYK White to Knockout: yes
Turn Overprinting Device Gray to K: no
CMYK Overprint mode: set to OPM1 if not set
Create "All" from 4x100% CMYK: no
Delete "All" Colors: no
Convert "All" to K: no
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Prinect Color Editor
Page is color controlled with Prinect Color Editor 4.0.55
Copyright 2008 Heidelberger Druckmaschinen AG
http://www.heidelberg.com

You can view actual document colors and color spaces, with the free Color Editor (Viewer), a Plug-In from the Prinect PDF Toolbox. Please request a PDF Toolbox CD from your local Heidelberg office in order to install it on your computer.

Applied Color Management Settings:
Output Intent (Press Profile): GrayCoated_hdm.icc

RGB Image:
Profile: eciRGB.icc
Rendering Intent: Perceptual
Black Point Compensation: no

RGB Graphic:
Profile: eciRGB.icc
Rendering Intent: Perceptual
Black Point Compensation: no

CMYK Image:
Profile: ISOcoated_v2_eci.icc
Rendering Intent: Perceptual
Black Point Compensation: no
Preserve Black: no

CMYK Graphic:
Profile: ISOcoated_v2_eci.icc
Rendering Intent: Perceptual
Black Point Compensation: no
Preserve Black: no

Device Independent RGB/Lab Image:
Rendering Intent: Perceptual
Black Point Compensation: no

Device Independent RGB/Lab Graphic:
Rendering Intent: Perceptual
Black Point Compensation: no

Device Independent CMYK/Gray Image:
Rendering Intent: Perceptual
Black Point Compensation: no

Device Independent CMYK/Gray Graphic:
Rendering Intent: Perceptual
Black Point Compensation: no

Turn R=G=B (Tolerance 0.5%) Graphic into Gray: yes

Turn C=M=Y,K=0 (Tolerance 0.1%) Graphic into Gray: no
CMM for overprinting CMYK graphic: no
Gray Image: Apply CMYK Profile: no
Gray Graphic: Apply CMYK Profile: no
Treat Calibrated RGB as Device RGB: no
Treat Calibrated Gray as Device Gray: yes
Remove embedded non-CMYK Profiles: no
Remove embedded CMYK Profiles: yes

Applied Miscellaneous Settings:
Colors to knockout: yes
Gray to knockout: yes
Pure black to overprint: no
Turn Overprint CMYK White to Knockout: yes
Turn Overprinting Device Gray to K: no
CMYK Overprint mode: set to OPM1 if not set
Create "All" from 4x100% CMYK: no
Delete "All" Colors: no
Convert "All" to K: no
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A01ULNINNUIBVDIN15N 52NN 16 iduRianifisslunisisinig

Juegawnn Wesnnddofiarsaniugiufiuansieiu fe
v J= | o <) [ A & [y

n. aunilsdodnnisnssimiuuias 16 Wunisnseiilugiusndusyuia
(acte de gouvernement)® #slalagnnelinisauaunsiaaeula lnvesdnsnainis

2. Tudnamunilsfieinn1snseyimuuing 16 azdesiansaievdunsd o 1u
g o A 19 o & & o A o a Yo
dunisnsziindselanle nanfe ainisnsevitdudunisnsyiiiiisuiAsslanunng

nszyimel@dyal® (matiere législative) folad1n1snseinduiaatuzidunguuie

o

7 Nuly WhataRng, n1snseimeiguiavsenisnseinvesiyuia « deandissmyinnisluszuungmane
wnvulneg, AnglAmans WNINeIFUSITUAERNS, NTUNN, WA, 2551
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aa o L%

firentaedeffvaydd (La loi) e?fwzhigﬂmuqumnaauimﬂmiQImsta WANINITNTZYI
fuifisuiiesldiunisesnng (matiere reglementaire) felddndunisnszsirlugiue
fheunAses TsamnsagnmuaunTRseUAsTBUEnganelagmals’
MndeRansandrsdu Sauusniiniufife nsdedinisnsgyniuung 16
\dumsnspidislaniuzuandsainnisnszviiduauliieg neldnismuquanaaeulag
psAnInaINstuazdeindivanaifivamevield Tuvazdivandedinisnseimuunng
16 sgneldanugmangrneuieItunisnszyidiegluaniunisalun@fasnaminiu
JunmsufiasvanGesmsldsnnaluanunisellaiund (La theorie des pouvoirs de crise)
Faommil sl winuadeinnsandeduisdauddgmaenisseusundnnsiiuagly
gnaluganumsalldund Auhdudumsiidminluddefansan n. Huddy wiilodos
Ailsdmdndfsgrsenanifsssumeudd ndeldindunslilinueaseuszansninlunis
vimshanstudessudull Wl msennsnseviifinsenunsudfieusedniuaziainin

vosUszrrunaunslasunsfuaseslunnnsdinuiu

2 nsalnsUsENnANgdunIshn (L'état de siege)
ngrinefnefiungdensAnlulsenarTuea Ao ngvung asiun 9 dmney 1849

la loi du 9 aolt 1849) Lagngnuny asiuil 3 wwiou 1878 (la loi du 3 avril 1878)

'
=

Fadunguraneinndisintiunnds Taenmsagdsenalingdons@nannsansgsinldneld
Fouludlefifuanasnsiunieuen (une guerre étrangere) w‘%amﬂmiaawaﬁﬁmﬂ%’mqﬁ
(une insurrection 4 main armée) Vil MU3gsIIUYY U 1958 11M51 36 N1sUsENA
n9ouNIANILADINTZYINIALAMILAUTEUVBIAULSTUUNT wazmINTin1SVEI8T2E2Ia1N13
Uszmalddesfuiiufinuanal 12 Yu nsvenesseznantuasdedldsuanudiurouann
anfunusugs lnonavnangunefidfguesmsuszmalingsonsdind 3 Usznns e

(1) nslsualunishviauasusesudes (pouvoir de police) aziUdsuriy
g1u1aINMIenaiseu (Vautorité civille) ldgmnanianisnms (Uautorité militaire)
oy flefinisuszmangsenisfinuds nisdadulalunislésinaiiesnviainuasy

o w

FeuSesdtusgiudunanensnmsiludfgy

! @ﬂa C.E., Ass., 13 juillet 1965, Gauthier, AJDA 1965.466, chron, Puybasset et Puissochet.
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(2) MIVIITRULATEIBILITIUNT NYIALasUTUSsTdluaniuniTaiund
Lilgfinguanelisiualunsnsginisdenanls Wy nsemaduislunainaisiuuae
Tunainansdiu msviusiunguauyy 1Jusu

(3) lusegninennizasasia n1stesafiAeafuanusuRameeILasausUin
yaazdindeifunnsznuseniusiunswesy (a sareté de UEtat) fatfy n1sfiansan
aRsanadslngUnfoglusnafinnsanfininuivesmagisssuazilasunudusiung

TunsiasanAnInEIve9dIanms (le tribunal militaire) knu

3 nsfin1susEnAdaIun1salanidu (L état d’urgence)

TunsdinfianunsaiinsgnuegieussrennuaSeuiosvizedlsoitfassas
lidrnaeniidsuinanieifisiunsdinvesseing orafinnsusenialiiuszneanio
ydnvesUsasgluaniunisalanidu Wy ngraneasiuil 3 wwieu 1955 (la loi n°
55-385 du 3 avril 1955) Fsualaeihluvesnsuseniaaniunisalgnidufionisvensveulu
nsldgunalunisshwanuasuieuiay (le pouvoir de police) lUgai1519n1539nTn
(prefet) M303FUUATINNIINTENTNUMALNEY (ministre de Uintérieur) W §runalun1sviy
N3RuNdasTvesuARanseetunIugla g nmsviualuluwsmsinn viienisviiuesn
Mnangann Wudu Fsnnsusznmaaniunsalgniduaungrineasiudl 3 gy 1955
pdsdndnyadamils fio nseenngufn astuil 8 ngAinieu 2005 (le décret 2005-1386
du 8 novembre 2005) Uszmaaniunisaianidulungaidasuiosnanifnivnaaiaa
desurariuiliansoudlvaniunsaifanaalaenislinguuneluaniunsaiunild

wonaNt Uwﬁ@@’amaQﬂgﬁmwaﬁﬂ"mumLﬁ'mﬁ’uamumiaigﬂLaumﬁ]ﬁmumiﬁ
Tuvsanunisalidmdidisrualunisasraduluianganuislunainaisiuuay
Tunainasdu nMsmuauds naenauNIsHELNTY1a1s Taudenislousiunalunis
AINTUIANNINYIARANUTURANIILN AT N1919919 N Ay AssU U IR Aannis
dudfinnsanfinnuldiduiy diswdnisleusiunamaiasdesiniunislaenguing
ﬁaaﬂimamﬁ’aémwmmgmma astudl 21 nInnIAu 1982 (la loi n® 82-621 du 21
juillet 1982) fid1AyAomaUnasesfsnadiunuinlunismuauasaasunisldsiuia
Yol 1eUnATes Wy nsfin1sUseniaaatunisalaniduly Nouvelle-Calédonie

mungsneasiufl 25 unsiau 1985 (a loi du 25 janvier 1985) Usingilléiimsendusiung
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mungvsnganadenunsiinedeluusnuiimun Weldinsewemaunasesgn
Jmsimuaiiudnaniliveusiengrune aaunasesatantasuadfaina1alinensan
warladfdadednaaiisuiamuauasisaeulaeiuiinisldsiuatiseudlengnuig

wszlifinstadounisldeuna (le detournement de pouvoir)®

I Mqvﬁdﬂﬁwamummﬁajﬂﬂa (La théorie des circonstances exceptionnelles)
auuuIA3dadevesraunasasggnva s
TunsdlfildSundygRvesnguunsfmualidisunasesisunatsn1sufiin
ngmanedatunsdilananluiide 1. wd nmsddanioanunuimvemdniasguie
ndnddsssuluszuunguineunasesnuaadsinsamduluauuuidiidedees
A1aUNA09aIgn (le Conseil d’Etat) 8n ludrazidunsdinisuimsianisiiuies

Tunmrasmsuriosslunmsuinsfanisthudiesilieglunnizasnsuin

1 anununess “aanunsallaiung”
nsufuRed1uasinsanungruneiionisideiuiavesdminianegly
ca a 6 I = i I - a
anunsalingAvianiunisaiinasidunisidesdenisilulynivseguassalunisuinms
Aanstnudedly wu enavilvliaunsaldgunaimusuinsnisndnduls wisenaviili
cava v Al Yy & v o & ca a 1 & o & v =
nsudavdanaidnle Wusu deldu luaaiunisalingAuiidheunasesdndudeien
serinaUsEansnmuesnsusmshianstiuilasiunisieswuJURmungvang
Wenaunatedamifing 1y amaunATedgegavessuaaneteunvduasuln
fheunasesuimsianistiudiedlaegnaivsednsamluras idadinisimsnaensu i
AungvNIee FaunasesgegadwensuIttuan unsaiiliung deunaseseauims
AansthudledleeddusengunedlaeUnfudaieunasesazfeanisnle wisgielsinu
n15ldgrunalunisuimsianistiudieduaniunisalliunidmaunasesasgaion
rheunpsesndnsioansnseagnelingving wissusidunguunedivey (un droit special)

wansieannranelddsulunsaiunfimintuy

® @fCE 25 juillet 1985 Mme Dagostini, Rev. Adm. 1985.581, note Pacteau.
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faiu “aonunsallaiung” Ssanefefofienidusiaranumsnifiinaussnisusn
fie ilifeunasesldfuoniunaimsnuiinungunaminisngumneunafliteiuer
waznaUsznsiassie vilwieunasesnnog neldngunaeiniesngmunefiauiiaia
firsanifuianiunsaidudondedidesdinlitidungunasimenguanefiewduty

2 d@arumsalnunuianiiadevesdtalnasesiitedndu “aanunisalldun@”
¢ PN ) Yaa o 1 M a a
antuntsalusniidnaunasesdiueaalaitdadeiiuaniunisallaund e
aounsaliidunizasnsiu lneaiaunasesgean (Le Conseil d’Etat) l@3dadedn
wl1319N1598dng MUY asiud 22 wwiey 1905 (la loi du 22 avril 1905) Su8s
nanUseiungItunMsadnematoundisvnisey Wy anslunsnfleyadniansves
AULDY (UIMT1 65) NTNTTUIARBNNGUANT asTui 10 Aueeu 1914 (le décret du 10
septembre 1914) sziunislrdsdundndsziudsnaaieluiinisasineniaidy
wAt151915e TSI U uANN L TuTunsUesiulsewa (la défense nationale) fals
i = a' S o A 1% d' 3 Yo v
ngufmitesnutudunisnsgyiiiveumengruneiiasandunisldgeiuanielsteu
AIaEIns I’
ueadgniu luadnieunasesefedunamung e aaiuin 9 fwnau 1849
(la loi du 9 aoUt 1849) senngimuaAMIUEUsENOUNITIUALT UIT LALLATEIAY
a = a (=3 1 a [ < 1 a 3 [ a = o w = K3 ¥ a
USnsiesesnuuAingyvale lidndngvdgeluazansuuimaiesivseliin gilesns
Wiwdngnfidesnuaninadliseudienguunaimsizidunisnsznusedniuaziasnm
TUNUFIU (en matiere de libertés publiques) auagUsznaun1suazveslsey1vu
A1aunAsesasantaitiadedndenmunfinanveuslenguuienas iszidudaninue
AFuNeTne FsanuasuissusoslarAassTusufvesUszasu nasnaun1TUeeiu
afupsefenaziindulalunistesiulsenaainagasnsiy (pendant la période de
guerre)"
UBNINANUNITUTUAMIZAATINLAY WUIANITIdEVoIMmalUUTEIIANTSLAE
galavggvauwnvosaniunisalliunfinseunguisaniun1salauiuaATenn1aN15Hes

? AR CE, 28 juin 1918, Heyries, Rec., p. 651.

10 _a« P 1 ad vV vy
AR CE, 28 février 1919, Dlles Dol et Laurent, GAJA, n0 34. waranun1salliuninilunnisasnsudaldsu
nsgudulaganifdadevesaalnasesgegaineriuangasnsuiiinusening a.a. 1939 s a.A. 1945
anee
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(La tension politique) é’mﬁmmmﬂmwiaﬁl,ﬁ'aﬂamﬂdaaﬂingﬂN%’mm (La Libération
de la France) nendsasasalanadedl 2" anunsainsTaganAAITUNINgAIL
#3lU (Les menaces de gréve générale)”? anunsaiifusdosodaay (Les troubles
sociaux) W3aAeNURMILSTINTIR (Les catastrophes naturelles)”

oglsfinna Tuuwaniunisal maunasesSuaaldufasarudu “aomunisnl
Llnf” Wy anunisainisandeussiiasndsddyedamislulseifmansiinaavos
TandnAnwinazd lusenulugisseninasounguaiauiasouiquigy A.A. 1968
Femaunesesgegaiuhdilidhiouludu “anunsalliung” (circonstances exceptionnelles)
Mannaseiseaaiunsalianas “Wuanunisaliiew” (circonstances particuliéres)
Wity wiudfmaszlidosdiiunndsiusasvinliquiiouduaniunisaififissduainy
dutuvesaniunisaliliwmiioudu aafldidedeadluluwuinieifinanienguune
wuderiunsaiiduaniunisallaiund

nadAldnaiuItedy esnuesdUsenauiimilon fuvesrnudu
anunsaliliun@ Ae nsilvnnnsalfiiaund (une situation anormale) fivil¥reUnases
pnogluanunsaiidesnseyinnsiledliinansenusoysslovduvnvu udluvaeifediu
fheUnasesilionam U fiRnungunasiunfvesngmneluaniunsaiiug 16 desan
Tnganrunsaludndululdlfaefiesufud wu nsgndavinainnisindedeasiu

YU v v

AUAuTyYn v3ee1aliesunananuidswensuuRntnlaglusiuseansain vilv

Y

o a Ao & | ¢ v v
AsaiunIsNIndusaanunsaifesa1tneanid

a

3 WaNNNNgUAIEYaY “aarunisallaiund”

anunsalliunAiinavnangraneidndny il

(1) fheunasesléfunissenfuinlifesufiRmunginasimangraneiionanseny
somsUftRnthiivesmiluanumsaiildundty wu ngnasiAetuderuesdng

H81U13 (regles de compétence) MEgUnATeI013lT81U1ANTEYIINSIAUNIITOUE WA

o TC, 27 mars 1952, dame de la Murette, RDP, 1952, p. 757, Notes Waline, Tome 1 n0 8.

" @l CE, 18 avril 1947, Jarrigion, S., 1948, Ill, p. 33, note Rivero.
B o CE, 18 mai 1983, Félix Rodes, AJDA 1984, p. 44, pour une éruption volcanique a la Guadeloupe.
" e CE, 12 juillet 1969, Chambre de Commerce de Saint-Etienne, AJDA 1969, p. 565.
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wipaUnale ﬂgLﬂﬁWTL‘ﬁImﬁumzmumﬁumauuagLLUU (regles de procédure et de
forme) ﬁc’haﬂﬂmaaaml‘i’fémwﬂszﬁwmi‘[@alaiﬂﬁﬂ’ammﬂszuauﬂws%umauﬁmmﬂﬂﬁ
wAITARIUUR ‘vﬁaﬂgmmszﬁl,ﬁ'mﬁ’mﬁammaqmimaﬁ’l (regles de fond) AFheunAsos
annsalierunansenunsziiieusiedviuasianmuesszvvuiluaniunisaiuniliiens
nsgvila

ogalsfinny maunasearSuaalfanusmalunsiionsunitedoinluaniunisel
LiunafiAntulunsdaznsd nquasimangminglaaunsneniunsufoald uasngunasi
mangmingladidanadesldSunisiasmufiaey demaunasesaziansanidadelay
Ailsdadoulvvesanunisaimuaiduaiaunseiainissoniuinianunisailiung
flanunsavilinisnseieaenyusssuang fdinsgsiumudmihfvessgiliegluide
sz oAnthald TanmsdunisnssimisUnasesiiveusnenguang™

2) dheunaseaniulidesdlddwnaniy “vinanuveunlenguungluaniunisal
Laiund” (La légalité de crise) %amaﬂﬂmam%"qLﬁﬁlﬁﬁmumﬁﬂmaﬁgqaguuﬁugmﬁﬁﬁﬁg

Usgnndls fie TnguszasAreenisliduna (Le but poursuivi) agsiaudunisliguna

' [
aad a =

WowdguisieaniunisaBngAiintu viendndntevis fde nslishunavedeaduly
iondlundendnansaniunisaifiAatutu diudnusenianis fe Bnnsudeutnsns
fiald (Les moyens mis en ceuvre) xfasaanadpavnyauiuingUsyasduaanisld
srunaiideldinduternudniddgsznmanislungmneunaseafase

(3) wenandeiarsufsaiuanuveufenguune (La legalite) vosnislisiua

Tuanrunisalldunfuas SullvefansafdrAgdnusynisuils A FT99ANNSURANIY

Y
= 1

UnA04 (La responsabilité administrative) as1anunsanan al 91171 @a1un1sallaiung
anunsndsrarenNsuRanIsUnaTeslavaeUszn1s naAe '
a & v o PN ¢ ad & ANaa a
n. vnnsalliunislasrunanluaatunisaiunftetdunsandaiiuiia (actes
fautifs) wazdeasulin willoagluaniunisalliund nisldgrunaiueassdnuiuiied
dheunaseslinessuiinle
2. TuuneansdlonadunisldsruiafilieRansuifesefuaninuseussreenis

nszvirluaniunisalun@udsfiesndunisnssvindianiusuussegn9de (voies de fait)

L o CE, 7 janvier 1944, Lecoq, RDP, 1944, p. 331, concl. Léonard, note Jeze.

' Jean WALINE, Droit administratif, §19ud3vessed 2, p. 312.
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dasgidsssuiumanavudesluaniunsalliiunglussuungmngdsaas

guagludunanasuinINwIvemagfsssy winnn1sldauatunseinluaniunisel
Liunfindueinduanuiinszausssuanieglusiunaiansaniininevesmaunases’’
= Y o dl 1 Y a = d! ¥ o 1 a
A. UNNNSaINIsTenuIannelinaanuderedalanseyinluaniunisalldund way
Duiiwousuindunisnsgyilidfinauiia (actes non fautifs) usfierayniuliitheunases
Aoesurnn1ElALuIANNANIEEIANSURALABUSIARINAMER (La responsabilité sans

faute) 1

4 N13AUANATAIIABUNITUIHISAANIsU 1wl asTuaatunisallaiunfivag
AaunATeY

n13AIUANATIIEBUNISUTISAINIsUMlesluanunsalliuniivesalnases
Duvildlussddsznouiidrdnuemauiindsaniunisalliung msiznisiimalnases
fansAruANnIIERUNSIEIuIATe1sUnATedluan unsalliund wirdumaunases
fvilnnslderunaluantunisaliuiunnag neldndnanureudsnguunsedidl
UszAnSnmuazUszaninatiules nanfe maunasesazmiuANTIIdoUIN@a NI
LiunAfidneunasedldndsraduiiegviaintusiadolidudesiu dufu massdy

U

HAN8TULA AZARI1EANIUNISUALAAINNITATIVADUVIFNAUUD D LA NI B L1198

Y
)

\uaaunsallivninds wazilelnazdeldiranunsallinduAuganiunisaiuningy
feantil FaunAsesIsaasvaeusslUiuasnsTismunaudeldudniunouaue
TLTENTDIVOINANAIUYBUAIUNYNUIER1UTeNI U (La légalité d’exception)
Tuanunisaflaiunivdolsl winldmnuinuinsnisiulinevaussiendnanusouse

ngranefina maunaseanaitaduenidniiinaaunisldsnunatugey

5 2UANNNNYRNNEYamgR)IdeaaIun1salliung
1 v 3 Y1 a 1% a1 £ 1 aal v o
Na17laesIULd I NlaIn 9399 wdmguinalvaniunisallidunadileiy
UUNIUYBIMANANUYBUAIENY MNBUsEla Larnaznanlignavaudd 151asdang

lennsderuldngrungluaniunisalndsiengruneesildliniavunaagluvagningg
gnsenguetu Avihdulunisliinsnronausualiuiaswessinguuy widlows

Y @f TC, 27 mars 1952, dame de la Murette SrudnFeessad 11.
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fimnuAniimnuegsenannfoessy (a survie de Uktat) Wuieulvwamnauveusie
ngviang N1snsevinlas AdeRatuluuRBaLnguaeiUnRvesn graneunsEnunsETiouse
ANURYTEAUADAIYDITT IuﬁwﬁqmLLé"smi%amﬁjusiama’mLflum'ﬁﬁ’]awa'mgmﬁuaq
NSNAUYBUMENYMUELAELDS

uanaNil yNRsANNVENNMIedu MAsanuuditdsusiiagiuves
maUnasesiLaa i Aaznuimguiivhganunsalliundfidennufndiliunndieiu
Mnnvdnnguanewmattues nade wiluaniunisalund Auveudiengvangves
miﬂiz‘vﬁmqﬂﬂﬂiaaﬁ%‘uagiﬁuamumiajwwﬁaLﬁaﬁﬂ‘ﬁLﬁmﬁfuiusumzﬁﬁmimzﬁﬁﬁy’u
U AugaLduvesaniunsal Tnstannzegdddunsdiifetunisldsiunalunissnu
AINEIUSEUSeY (En matiere de police) w3panimaulusgn1u3tdinvoaguyu
vio9diu (La vie local) FsenafimnauandnsiulubeafsafunsiGumansugisluusay
yiganiu aa’mmiaiwmﬁil’at,ﬁw%amdwﬁ%ﬁdaulﬂum&;maﬁaﬁfuayumwEJ']EJGU@ULsumé’m’m
vesheunasedld dunsdlanunisaiitlienanieviangld (Les circonstances imprévisibles)
Iuﬁ'awaaé’zymmwﬂmaamu “mwﬁmaﬁlajmamwmﬂlﬁ” (Théorie del’imprévision)

anunsainludnisvinlantaudygyiseivla Weawangudiiaiganiunisalldundil

1%
P

\JundnngrneiuanieensgrsdinnuisiuanudnvesmaunasestuGesi
agslsinu gufieanunisalliun@niidunsiedenisAunseIdnsuazasnIn
vosUszrvueglitos szdidwlunmadalenaliitheunasesausrsaniunisalitliung
iieldmnavesnunuduaslald waznismuauaTeaouvesma ulaedl wifidunis
AUANATIIEULULLA I endannildinsldsinaliuda Seldannsateaiunisly
grunugunelavesheunaseslaegieriuria

Jodanndanig
A1NNITANWILALIAUNITUTIISINANIav UL asluantunisalldung aziiulealn

szl suaaiinuinuanluisesnina1InilaguntygAvengnuny waslagiud

o

Aitadeaasmaunases il iesaniduiiseusuiulaemaluludagiuiinisuinis

Aanstudledluaniunisalund dheunasesavdeswaninnanuedunisideunsegniele

aay aa

WANNLUUIBAI9Y W1nNe WeliiAnaududfssifsssy wienandndenis Ae

o«

LNOABUAUDIABNS LA NANUTLAULN AN WALLATNINYDIUTLIIBUINNAT KT BIUIDAY
91.n8lRve%ENgUNATD
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agsyafsssunvmanaUnudedluaaumsalliiunglussuungvuiedsauaa

idlenisuimnsfanistuiiosnnegaeldiFoulamsaniunisal@iliund suilna
nsgnuegTuLIIenTUImsAiam st nlleaiiodnwlifesslowmiansnsne delasanm
yosanunsaliliiFesjsuluivssansamvesnslidernasgitensttuilieandug
ampUnd fewni nsisdlifsnruaugaszrieusiiuiasdeseusulitheunases
flonanslumslisruauma (prérogatives de puissance publique) funislimdnuseiu
TuavBuaziainmveslszvwusgsifigauinfagyinld Sadudesiiennesdduaniunisal
flaiunddl

uinszdufanm ufnnsmsdlifianuaunafinanasdldFosdis szuunguune

UnasesdSuaailawanddiiiudaninuneignulunisiazsnwiaauaugadina 1o

aa v a

aeldrududdssuazdfsssy MelpsundydfvesnguuistazAiidadeussingiu

o«

Y93A1aUNATOI NA1IAD FTOITUYYLMIANSITUSTNTILAA A.A. 1958 uilagla1ula

9 Y

ag1andrndsssusuiiliedaniunisalldungd udnnererusnwinnuluinssg
fRsssusensimualineuldsiuiadszsuduiazdesUsnwmisesgradunisnisiu
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The Rule of Law for the Constitutional Court of
the Kingdom of Thailand*

Dr. Punya Udchachon**

1. Introduction

The Rule of Law is the moral concept and it has become a global ideal and
aspiration. It is supported by people, governments and organizations around
the world. And also, the Rule of Law is progressively recognized as a
fundamental component in international relations. In history original of the Rule of
Law, the philosopher Plato said that

“Where the law is subject to some other authority and has none of
its own, the collapse of state is not far off, but if the law is the master of
government and the government its slave, then the situation is full of promise
and men enjoy all the blessings that the god shower on a state” !

In the modern concept of the Rule of Law is brought lay the professor
A.V. Dicey, the father of the Rule of Law, in his book in the introduction to the
Study of the Law of the Constitutional. He studies the non-codified British
Constitution and he believes the British Constitution has the principles. The first
principle is “the Sovereignty or the Supremacy of the Parliament” and the second
one is “The Rule of Law”. In term of the Rule of Law, he divides 3 core features
as follow;

First, that no person should be punished but for a breach of the law,
so as to guide peoples’ actions and transactions and not to permit them to be

punished retrospectively.

* Presents to the Rule of Law Programme KAS 10 years’ Anniversary Symposium and Asia’s 10" year
Anniversary Event and Research Group on Constitutionalism in Asia. 28" June, 2016. Singapore.

** Justice of the Constitutional Court
Ph.D, LL.D.

' Plato , Laws , Book IV, 715 d ; Complete Works , Cooper , John et al ;
Hackett Publishing Company Inc ; 1997 Indiana , p. 1402 .
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Second, that no person should to exercise above the law and that all
classes should be equally subjected to the law.
Thirdly, that the Rule of Law should emanate not from any written Constitution

but from the common law.

2. The Meaning and the Element of the Rule of Law

The Rule of Law means that citizens and those who govern them should
obey the good law. It means that all person are equal before the law and shall
enjoy equal protection under the law. And also, there are non-discrimination
against a person on the grounds of the difference in origin, race, language, sex,
age, education and religious belief.

In briely, for example, when the governmental power exercises in the
Rule of Law context.

First, whenever an official exercises power, he or she must have legal
authority to do so.

Second, when exercising power, officials must obey the law.

So, the Rule of Law subjects the exercise of power to law and it is relevant also
to relations among individuals or officials.

In terms of the elements of the Rule of Law. It consists of the legality,
the democracy and the human rights. The three aspects can be distinguished
as follows.-

The legality context, the Rule of Law are rules which possess a set of
formal characteristics. These characteristics are called formal, for example,
the rules are published in a national legal gazette.

The democracy context, laws can be made by persons who have been
elected by and are accountable to the people or by persons who have not
been elected. They can be made democratically or in a system when there
is no democracy.

The human rights context, the Rule of Law requires respect for
human rights exercises in every section, for example, political including economic

and social rights.

288 115813AN83g553YeY UM 18 Laui 53 LAounnun1AN-AamAL W.A. 2559



The Rule of Law for the Constitutional Court of the Kingdom of Thailand

3. The Rule of Law for the Judiciary
It is the most important requirement of the Rule of Law is the presence
of an impartial and independent judiciary which, the last resort, is able to
resolve disputes and assure respect for the laws. According to the Rule of Law,
the courts have to exercise in major factors as follows.-
3.1 Independence
The court independence must be ensued by laws regarding to the
appointment of judges, the security of terms, the salaries and the conditions
of service without from the government’ s influence. Therefore, the court must
be independent from the government and must commit to the code of conduct.
3.2 Impartiality
The judge is impartial that he or she is not biased towards any of the
parties in the case. And also, the parties have an opportunity to challenge the
judge if the judge is biased as well.
3.3 Professional Ethics
The judge must not compromises himself in his private life and
jeopardize his independence and Impartiality by making himself. He must abide
by the law, even in apparently trivial cases and also he must be cautious in
engaging in activities.
3.4 Justice delayed is justice denied
The court cases do not take too long but are resolved within reasonable
period of time. The court should have case management principle to manage
the priority case and to have schedule case.
3.5 Procedure must be Fair
The procedure in courts of law must be fair that the hearings in
principle are open to the public. The parties can seek legal representation that they
have time enough to prepare their arguments and they can able to respond

to the arguments of the other party.
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4. The Rule of Law in National and International Level
The concept of the Rule of Law can be found at the national level as well
as at the international level. In the 2005 in the World Summit Outcome
Document, the Heads of State and Government of the world agreed to recognize
the need for universal adherence to and implementation of the Rule of Law
in both the national and international level. Later, the United Nations
General Assembly adopted a resolution on the Rule of Law at the national
and international level and has continued to do so at annual sessions’
4.1 The National Level
4.1.1 Constitutionalism
The Constitutionalism is the basic requirement of the Rule of Law.
It means that there is a body of fundamental laws in the legal system of the
legislative, the executive and the judicial powers. This set of the basic law is
mostly laid down in a formal, written document and the exhaustive summany
of the basic law that so called “The Constitution”. But there are some states
with unwritten constitution that there are mix of various laws and document
of a constitutional nature as well.
4.1.2 The Separation of Powers
The Rule of Law requires the legislative, the executive and
the judicial powers are separated and check and balance powers in each
other. The separation is not only different institutions but also the individuals
cannot be number of more than one of these institutions. Nevertheless,
many countries, for example the United Kingdom, allow individuals to be part
of two institutions at the same time. Conclusion, the proper system of check
and balance powers is the most important to the Rule of Law.
4.1.3 The Discretionary Powers
The Rule of Law also requires that the government power is exer-

cised as much as possible through laws. To satisfy the standard of the Rule of Law,

> Marie Turma and Sam Muller. Rule of Law : A guide for politicians. The Hague Institute for the
International of Law (HILL). The Netherlands. 2012. p 6.
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the discretionary power needs to be circumscribed by general law. In addition to the
legislative and judicial powers should to exercise their power with the discretionary
powers too lightly.
4.2 The International Level

The Rule of Law at the international level applies to states and
international organizations. It means that the international law must be
respected by its subjects. There are two main sources of international law :
customary law and treaty law. The customary law recognizes the rule of
conduct while the treaty law rests on the honour practices that so called
“pacta sunt servanda” in the Latin sentences. Therefore, the Rule of Law
at the international level requires that the laws are made by public, accessibility

and the law-making process is guided by the democracy principles.

5. The Constitutional Court of the Kingdom of Thailand
5.1 Historical Background
The Constitutional Court of the Kingdom of Thailand was established
by the Constitution 1997 in the first times in Thailand. And now, It exercises
on the provision of the Constitution 2007 which come into force on 24" August
2007. The Constitution is the supreme law of the State ; the provisions of any organic
law, law, rule or regulation, which are contrary to or inconsistent with this
Constitution, shall be unenforceable. The Constitutional Court of the Kingdom
of Thailand is the specialized court form that follows the Philosopher Hans
Kensen idea, the father of the Constitutional Court, to safeguard the Supremacy
of the Constitution. Therefore, The Constitutional Court of the Republic of
Austria and the Constitutional Court of the Federal Republic of Germany
are the model of Thai Constitutional Court.
5.2 Composition
The Constitutional court of the Kingdom of Thailand consists of the

President of the Constitutional Court and eight judges of the Constitutional Court,
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appointed by the King upon the advice of the Senate. This composition can
divide as follows :

5.2.1 Judges of the Supreme Court, 3 of whom are elected at a General
Assembly of the Supreme Court by secret ballot.

5.2.2 Judges of the Supreme Administrative Court, 2 whom are elected
at a General Assembly of the Supreme Administrative Court by secret ballot.

5.2.3 Qualified persons in the field of law, 2 persons who genuinely
possess knowledge and expertise in law.

5.2.4 Qualified persons in the field by political science, public
administration or other social sciences, 2 persons who genuinely possess
knowledge and expertise in the administration of state affairs.

In case of that no judge of the Supreme Court or judge of the
Supreme Administrative Court is elected to become a Constitutional Court
Judge, the General Assembly of the Supreme Court or General Assembly of the
Supreme Administrative Court, as the case may by, shall elect other persons
having the qualifications and not being under a prohibition with regard to being
a Constitutional Court Judges.

The nine Constitutional Court Judges meet and select one among
themselves to become the President of the Constitutional Court. The President of
the Constitutional Court and Constitutional Court Judges shall hold office for nine
years and may hold office for only one term. For the appointment, the President of
the Senate tenders to the King for the appointment of Constitutional Court Judges.

5.3 The Constitutional Court Rules

Now, There are three laws that effect on the Constitutional Court
Rulings as follows: The Constitution, The Rules of the Constitutional Court on
Procedures and Ruling 2007, and The Regulation of the Constitutional Court on
Case Management 2012.°

5.3.1 The Constitution

The Constitution of the Kingdom of Thailand 2007 provides

the essential rules on Constitutional Court rulings.

? Punya Udchachon. The Constitutional Court Procedures of the Kingdom of Thailand.
The Constitutional Court Journal, Vol. 43, January - April, Thailand, 2013, P 3 - 9.
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(1) A quorum of the Constitutional Court Judges in a hearing and
giving of a decision must comprise no fewer than five Constitutional Court Judges.

(2) A ruling of the Constitutional Court shall be made by
a majority of votes unless the only exception concerning with the constitutionality
review of the conditions for enacting an Emergency Decree, which requires the
votes of no fewer than two-third of the total number of the Constitutional
Court Judges.

(3) Each the Constitutional Court Judge shall to prepare an
individual opinion in the ruling. This opinion shall be declared orally in a meeting
before voting on a resolution and will be published in the Government Gazette.

(4) The essential substance of the Constitutional Court
decision must at least consists of the background or allegation, summary of
facts, obtained from hearing, reasons for the decision on questions of fact and
questions of law and the provisions of the Constitution and the law invoked
and resorted to.

(5) The decision of the Constitutional Court shall be deemed
find and binding on the National Assembly, Council of Ministers, Courts and
other State organs.

The Constitution of the Kingdom of Thailand (Interim) 2014
provides the Constitutional Court power in the judicial review.

(1) Whenever no provision under this Constitution is applicable
to any case, any action shall be taken or decision shall be rendered in accordance
with Thailand’s constitutional convention of the democratic regcime of govern-
ment with the King as Head of State, provided that such constitutional convention,
shall not be contrary to or inconsistent with this Constitution.’

(2) The Constitutional Court shall have power to determine wheth-
er or not a law is contrary to or inconsistent with this Constitution, and shall have

powers as prescribed by the organic law on ombudsman and the organic law on

* The Constitution of the Kingdom of Thailand (Interim) 2014. article 5.
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political parties.”
5.3.2 Rules of the Constitutional Court on Procedures and Ruling

2007

These Rules consist of fifty-eight clauses that provide for
an inquisitional system in five steps.’

First step, it is the acceptance of application. The application
must be in writing and contains polite words for at least relating to follow details.’

(1) The name and address of the applican ;

(2) A specification of the section of the Constitution and law
relevant to the cause of application;

(3) A specification of the matter giving rise to the cause for
exercise of rights together with the relevant facts and circumstances;

(4) A request specifying an intent for the Court to proceed in
a certain manner together with clear supporting reasons; and

(5) A signature of the applicant. But in case of the application
is filed and submitted on behalf of another person, a power of attorney to carry
out the following act must also be attached. The office of the Constitutional
Court has power to examine the absolute application. Once the application
has been filed with the Constitutional Court, the President of the Constitutional
Court shall appoint no fewer than three Constitutional Court Judges to have
charge of case. But exception in case of the following applications, the
President of the Constitutional Court may elect to not appoint a Constitutional
Court Judge. There are the applications as follows.

(1) The application for a constitutional review of an organic
law bill approved by the National Assembly.

(2) The application for ruling on whether then has been

> Ibid., article 45.

® The Rules of the Constitutional Court on Procedures and Ruling 2007, clause 6.

" lbid ; clause 18.
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a proposal, motion or any act by a member in the deliberation of an Annual
Appropriations Bill, Supplemental Appropriations Bill and Transfer of Appropria-
tion Bill which results in the member of the House of Representatives, Senator or
Committee Member having a direct or indirect interest in the expenditure of
appropriations budget.

(3) A case of urgent necessity.

In the (1) (2) (3) mentioned cases, the full Constitutional Court
Judges must consider to accept the application within three days as from the receipt
date of the application.

Second step, it is the consideration of the application. There are
two options of the Constitutional Court Judges consideration.

(1) In case of acceptance the application, the Constitutional Court
Judges quorum shall be made the order within fifteen days.”

(2) In case of non-acceptance the application, the Constitutional
Court Judges quorum shall be set to the meeting of the whole Constitutional
Court Judges within seven days. If the whole Constitutional Court Judges agree,
the order shall be made.” If the whole Constitutional Court Judges disagree,
the case shall proceed in accordance with the whole Constitutional Court
Judges’s opinion."

Third step, it is the notification. After the Constitutional Court
Judges accept a party’s application for consideration, the Office of the Constitutional
Court shall be made a copy of application to the respondent. And the respondent
shall submit a statement in reply to the allegation within fifteen days as from the
receipt date of the application copy or within the period stipulated by the Consti-
tutional Court. If the respondent does not apply the allegation, the Constitutional

Court shall proceed with the trial process in the next forth stage.'

® Ibid., clause 27 paragraph one.
’ Ibid., clause 27 paragraph two.
" Ibid., clause 27 paragraph three.
H Ibid., clause 29.
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Forth step, it is the trial proceedings that means the inquiry or
consultation meeting for deliberation or ruling.

(1) The inquiry means inspection of evidence, hearing or
examination of evidence that consists of important principles.

1.1 The inquiry must be conducted openly, except
where the Constitutional Court considers it appropriate in the interest of order
in courthouse vicinity or preservation of public interest. For the first inquiry
hearing date, the copies of the notice shall be sent to the parties at least fifteen
days prior to the scheduled date.

1.2 The parties have the rights to adduce themselves,
a person or other items as evidence as the Constitutional Court considers and
the rights to inspect evidence and make copies of evidence of oneself or
the other party. In order to trial proceedings proceed quickly and fairly, the
Constitutional Court may determine a prior inspection of evidence but shall be
notified at least fifteen days in advance of the evidence inspection date.

1.3 The parties shall present all evidence submitted
to the court in order to enable both parties to inspect such evidence in the
evidence inspection date in item 1.2.

1.4 If the Constitutional Court finds that the case contains
sufficient facts and evidence, the Constitutional Court may refrain from caring out
an inquiry. And for the interest of justice, the Constitutional Court may allow the
parties to carry out additional examination pursuant to the issues and facts
already determined by the Constitutional Court.

1.5 The Constitutional Court may allow for an examination of
evidence located outside the courthouse by video conference.

1.6 The parties have the rights to request to make an opinion
or closing statement. In this case, the applicant shall be the first to make a statement

and followed by the respondent.
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(2) The consultation meeting for deliberation and ruling requires a
quorum that must consist of no fewer than five judges.'” A party, witness or related
person may give facts or opinions in writing with the permission of the Constitutional
Court.”

Final step, the ruling and order making shall be made by a
majority vote except where provided otherwise by the Constitution,
for example, emergency decree which requires the note of no fewer than two-third
of the total number. A judge who is not eligible to participate in the proceedings
of a case does not have the power to make a ruling for that case.

(1) Every judge must prepare a written opinion with his or her
individual ruling and make an oral statement to the meeting prior to voting on
a resolution.

(2) A ruling of the Constitutional Court must at least contain the
background or allegations, a summary of facts obtained from the proceeding,
reasons for ruling on a point of fact or law, and the provisions of the Constitution
and laws.

(3) A ruling of the Constitutional Court shall become effective
on reading date and the ruling of the Constitutional Court and the opinions
of every judge in the quorum shall be published in the Government Gazette.

5.3.3 The Regulation of the Constitutional Court on Case
Management 2012

By virtue of the Rules of the Constitutional Court on Procedures
and Ruling 2007 clause five, the President with the approval of the Constitutional
Court Judges has authorized to set this regulation. The regulation consists of
thirty-two clauses that have the importance rule for example as follows:

1. The Constitutional Court opens daily since 08.30 to 16.30 except

on the official holiday but it can be opened by the court or secretary-general’s

" Ibid., clause 24 paragraph one.
1 Ibid., clause 44.
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notice.

2. The case bureaus have the register application system that separates
case into there categories: express case, urgent case and normal case.

3. The case bureaus have to submit the application to the court
within seven days as from the date of its receipt except for the Rules of the
Constitutional Court on Procedures and Ruling 2007 clause 17 (5) (9) the have to
submit immediately to the court.

4. The Constitutional Court has power to combine cases together
that they are the same as law.

5. The ruling of the Constitutional Court and the opinions of every judge
shall be published in the Government Gazette within sixty days as from the

court decision except by virtue of law or necessary else.

6. The Rule of Law for the Constitutional Court of the Kingdom of Thailand

With the provisions of the Constitution, A person shall have the following
rights in the judicial process as follow :

(1) Right of easy, convenient, expedient and comprehensive access to the
judicial process.

(2) Fundamental rights in the judicial process which shall consist at least
of the right to public trial, right to be adequately informed of the fact and to
inspect document, right to present one’s facts, defences and evidence, right
to object to judges, right to be considered by the full bench of judges, and right
to be informed of the reasons for a ruling, judgement or order.

(3) Right to a proper, swift and fair trial.

The Constitutional Court of the Kingdom of Thailand strictly exercises
in “The Rule of Law” (The United Kingdom) “The Rechtsstaat” (Europe)
“Due Process of Law” (U.S.A.) concepts because this court has the judicial
review power to safeguard the constitution. In terms of the judicial review,
the constitutionality review of laws concentrates on the area of the rule of law,

the democracy, and the human rights. There are at least five indicators to
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measure the performance of the Constitutional Count of the Kingdom
of Thailand in its justice system.

(1) The legality of the Supremacy of Law

(2) The Legal Certainly

(3) The Access to Justice

(4) The Respect of Human Rights

(5) The Equality before the Law and Public Confidence

6.1 The legality of the Supremacy of Laws

The Thai Constitution is the supreme law of the state, the provision
of any law, rule or regulation, which are contrary to or inconsistent with this
Constitution, shall be unenforceable. In terms of the legality of the supremacy of
law, it also addresses on the actions of public officials that they require the
authority to act by the law and within the law. No person can be punished by
except enacted law and that law cannot violated with impunity. In addition
that the legality of the supremacy of law implied to a transparent, accountable
and democratic process for enacting law.

For example, the Constitutional Court judgement No. 3 - 5/2007 in May
30™ 2007 concerning with the Thai Rak Thai Party that acting to the government
in cabinet.

The acts of Thai Rak Thai Party were committed to acquire national
governing powers through means which were not provided in the Constitution
and posed a threat to the security of the state or inconsistent with law or
public order or good morals of the people. There was a lack of regard for
the essential principles of the democratic form of government, lack of due respect
for the laws of the nation and lack of capability to remain as a political party
that could create legitimate politics or the further implementation thereof in

the democratic form of government. Therefore, there were causes for the
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dissolution of Thai Rak Thai Party.
6.2 The Legal Certainly

The principle of the legal certainly is essential to the confidence in the
judicial system and the rule of law.” To achieve this confidence, the state must
make the law easily accessible and foreseeable. The Legal certainly requires that
the legal rules are clear and precise and also that rules are implemented in
practice. So, the legal certainly means the law in done by academic research and
implemented in practice before adopting it.

For example, the Constitutional Court judgement No. 15 - 18/2014 in
20" November 2014 concerning with the Constitution amendment that a person
has rights to protect the Constitution.

In fact, the government parties acting in the Parliament body tried to
amend the Constitution. The Constitution amendment draft had the context to
acquire the power to rule the country by any means which was not in accordance
with the modes provided in the Constitution. This Constitution draft tried to amend
the Senate qualification that to be meaning to overthrow the democratic regime of
the government with the King as Head of State under the Constitution. Therefore,
the Constitutional Court had the decision that the Constitution draft was inconsistent
with the Constitution.

6.3 The Access to Justice

The access to justice means the social equity, the regional accessibility,
the independent, and the impartial courts. The role of the Constitutional
Court is essential based on the rule of law that it is the guarantor of justice in
a fundamental value in the law. The judiciary must be independent and impartial
that it is free from the external pressure especially the executive branch. There is
a fair and open hearing in a reasonable period before judgement. There is
recognized in independent legal profession that is legally empowered, willing

to provide the legality in judical process. So, the judical decision must be

" The Council of Europe and the Rule of Law. An overview. CM (2008) 170 21 November 2008 -
paragraph 51.
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effectively implemented and respected of “Res Judicata”.

For example, the Constitutional Court judgement No. 12 - 13/2008
in 9" September 2008 concerning with the Prime Minister’s malpractice in
the conflict of interest.

In fact, the Prime Minister (Mr. Samark Sunthara Vath) received the special
money or benefit from the company by advertising goods at T.V. program for many
times. It was certify that the Constitutional Court had the evidence of his tax docu-
ment. Therefore, the Prime Minister vacated his office by the ethics of person holding
political position.

6.4 The Respect for the Human Rights

The Constitutional Court of the Kingdom of Thailand hold on the human
right standards. With the provision of the Constitution, Unjust discrimination against
a person on the grounds of differences in origin, race, language, sex, age, disability,
physical or health condition, personal status, economic or social standing, religious
belief, education or political view shall not permitted. The indicators of the human
rights can be useful for formulating policies and state organ rules.

For example, the Constitutional Court judgement No. 15/2012 in 13"
June 2012 concerning with the disability person would like to take the exam for
the judge candidate.

In fact, the disability person (Mr. Sirimith Boonmoon), graduated in
Law degree and would like to take the exam for the judge candidate but the
exam committees did not allow him to test the exam because of the judiciary
official rule act 2000 was strictly in qualification. The Constitutional Court had
decision that this act had the over discretionary power for the committees
decision and took unjust discrimination to disability person. Therefore, this act
was consistent with the Constitution.

6.5 The Equality before the Law and Public Confidence

All persons shall be equal before the law that each individual is subject
to the same laws, with no individual or group having special legal privileges.
The equality before the law is based on an individual libertarian model as it seeks

to limit the application of full redistribution justice. In terms of the public
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confidence, the judgement shall be trusted and respected in public. There are
reasonable legal logics and can solve the political, economic and social-culture
problems. Especially, the judgements are not two-standards in the same facts
but they must be respected by the rule of law.

For example, the Constitutional Court judgement No. 21/2003
in 5™ June 2003 concerning with the Name Person Act 1962.

The Name Person Act 1962 section 12 had the characteristics of a
mandatory provision for married women to use their husbands’ surnames only,
which was an encroachment of the rights to use of surname of married women
resulting in an inequality in rights as between men and women, it followed
that the provision created inequality under the law due to differences in sex
and personal status. The case was also an unjust discrimination because
married women were one-sidedly compelled to use their husbands’ surname
on the grounds of marriage, and not on the grounds of differences in physical
attributes or obligations between men and women arising from the difference
in sex such that discrimination was necessary.

The Constitutional Court held that Section 12 of the Names of Persons Act,
1962, was unconstitutional by reason of being contrary to of inconsistent with Section
30 of the Constitution of the Kingdom of Thailand, 1997. The provision was therefore
unenforceable according Section 6 of the Constitution of the Kingdom of Thailand,
1997

7. Conclusion

Now, the Constitutional Court of the Kingdom of Thailand is eighteen
years ago that exercises on the standard of the Rule of Law within the justice
indicators. These indicators consist of three sectors.

First, the judicial performance that is the public confidence, the access
to justice and the effectiveness statement.

Second, the judicial integrity, accountability and transparency that is
the independence, public trust and public respect.

Finally, the judiciary capacity that is the human resources, the material
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resources and the administration capacity.

To achieve of the Rule of Law for democracy and human rights, the
Constitutional Court has power to safeguard the Constitution, to protect rights
and liberties of an individual, and to protect rights in judicial process in Thailand.
For international cooperation, the Constitutional Court of the Kingdom of Thailand
has bilateral cooperation with the Constitution Court in other state, for example,
There are the memorandum of understanding (M.0.U.) between the Constitu-
tional Court of Austria Republic, the Republic of Korea, the Republic of Indonesia
and the Republic of Turkey. In addition that the slogan of the Constitutional
Court of the Kingdom of Thailand is “Adhere to the Rule of Law, Uphold
Democracy, Protect Rights and Liberties of the People”

215813AN83g55TUYEY UM 18 1auTl 53 WaunguA1AL-8aaL W.e. 2559 303



Ugyayr anvivu

Bibliography

Marie Turma and Sam Muller. Rule of Law : A guide for politicians. The Hague
Institute for the International of Law (HILL). The Netherlands. 2012.

Plato. Laws. Book IV, 715 d ; Complete Works, Cooper, John et al ; Hackett
Publishing Company Inc. Indiana. U.S.A. 1997

Pieter van DIJK. Report on the Rule of Law. European Commission For Democracy
through Law. Strasbourg. 4 April 2011.

Punya Udchachon. The Constitutional Court Procedures of the Kingdom of
Thailand. The Constitutional Court Journal, Vol. 43, January - April, Thailand.
2013.

Yvon Dandurand, Kittipong Kittayarak and Alison MacPhail. Justice Indicators
and Criminal Justice Reform. International Centre for Criminal Law Reform
and Criminal Justice Policy and TIJ. Vancouver, British Columbia, Canada.
2015.

The Constitution of the Kingdom of Thailand 2007.

The Constitution of the Kingdom of Thailand (Interim) 2014.

Rules of the Constitutional Court on Procedures and Ruling 2007.

The Constitutional Court Judgement No. 3-5/2007 in May 30" 2007.

The Constitutional Court Judgement No. 12-13/2008 in September 9" 2008.

The Constitutional Court Judgement No. 15-18/2014 in November 20" 2014.

The Constitutional Court Judgement No. 15/2012 in June 13 2012.

The Constitutional Court Judgement No. 21/2003 in June 5" 2003.

304 215813A183g55T0YeY UM 18 1auTl 53 Waungun1AL-8avnas w.e. 2559



NBIUTIAUNBNITINTAITANATFETTUYY
VY YIUFIUNAIUNINIYINT TN AINANNLNE WS LU TES AR TS TTaIUEY

drinauAaiEsTTuYeY Lflu‘wu'wqimimaama%’gﬁiiuwfyﬁﬂWiﬁwﬁ’]ﬁﬁwﬁm

Uszmsvilafenisduadunnuanudnluiefuigsssuyguazaaigossuyy el
asrsavuldsuanudanudilafedtusssssuyy ngvsneuvy uagduy MAvIdes
Jelddnfinsinsansmasgsssuygyiiomsuninuinudiladensasigs sy nLauusn
¢ afiasidous® wa. 2542 Wuduan
Waviane ¢ d1inueaszessuyy YedinriuueaInsiuniisnunasy/envu @nduy
Msfnw W mthivessy wastszvvuiinld Aiflesdrnuinisnuigessuyy ARsgsssuysy
AOMINBNMNTY AQVANY LaIUMSInINsiAeITesiuaaszsssuyguazd1inay
Fa3gessuynUeslnuazssUsTma deunanumaininisioasiiuiimeunsluasans
AR3T5TTHYLY
Faguszasd : iiloatfuayuduaiuuazinmnosdnnuiiAediuissssuyy aRsEssTyY
NOMINENMITY AQVINY LazIUMTInINsTifeTesfiumaizssauyguazdiinau
Aa3eTTYvRtlneLaieUsEImA
SELIANITIANUN :

13a13A18355 5Ny vualAiinsdIaiuidas 3 @y aiud1nuaiiag
JrUEna Ao

-l 1 sgrihadiounniay - ey

- \dufl 2 sewihafeungunia — ey

- 1wl 3 sEvhadeuiiugney - funeaw
FTYTLIANTTBUNT

MIANIAATTE I VLA NAUTOUTEIZAIR L TLAN TS
Souwluusazsoutiug
wuanufualunisuiauaunadng @ §1numaszsssuyiMuALYINIINITIDyY
UnANLYNSIIINTg Feil

1. feuduumAnumnAnnsfusgossiyny ARSETTIY NGVINENMIYY
nQve wasumainnsiiiedestumasgsssuyguasdtinaumaigsssuyavedine
waEANaUTEINA



[ Y

2. Enwazvesunanuiietianiieweuns feaduunaiunisivinig
FUSFEITIYY ARSEEITUYY NOVIRNENINTU AQVINY WazunaInInsTiAgIdosty
Fa¥gsITuyaLardinmumagsTsiyuadineuarsiUszma unALmsITInIsiy
Usenoude Soides umi iiedes unasy wasn13dneds

3. sUuuUMISsBsunaramisinns Tidsdduiodoaduziuuures
nsldifsessasiay fedl

avwnlve Fo-ana/ToBey/dlesiiast//diust,/Affu //miniensd. s/

Mg Je-ana.//Aodes,/mlsinu,/doiifu/fa/Affusi 7

0. Foulunsiuunanuuagnisthasiisn s

(1) unArumsivImsidiauededliingasiamineunsilaunnou
wazlaiogszminsnsiausveasiiusiludedsiulas

(2) unAumeIvInsiasiuineunsluansansaaigsssuymy
WwHesIuNITIFeULArUsHliunma A wANy st udlevilasauenITuNT 9NN
LHBUNTUNANNITININ1aFe AeiiusiveadinauAasEssINYY MNANENTINANT
fnnufunazdedunafinidusounanuiiunisnsisasunazUsziiuganinud,
NOIUTINBNITNIAIMATT TR U e uunauladilunsudluliussioly
wagagihunaNuasiuieunsaondsandigidouunanaldudluuivlsuda dvdy
unewitlslsiunsiansanasudslimsuuasdausioly

5. d1neuAaigsssuyyveaIudnslunisiuwineuns unany
yAMsunsinsanud lunsasmasgsssuyaalafldmumumza

6. HWLUUNANUMAVINMTATadIRURTUUNAINNITINNITIUYBIN
FI9e) it

(1) dddusuuuuienans $1uau 1 ya wiesusudAfiussgienansunay
meAvms tnodaluil drdnaueasgsssuyy quisiwnisiedunsziiosi 80 wisw
91ANSTWEAINGYS (81A1518) 1avfl 120 1) 3 auuudeiany uwjsaesies lwavdnd
NIUNNUMUAT 10210

(2) ﬁﬂ‘ug‘dLL‘UUIWéL’eJﬂﬁﬁ@%@%N E-mail : journal@constitutionalcourt.
or.th

Tnganansnasuamdoyaiianduldinsdwivneian 0 2141 7675
wag 0 2141 7681 TuTuans1wnis



Amauunulun1slsuunAY :

J@suunanumaninisezlasuaneuunuluninidouunanuilolds
MsthunAnImTTIAsasissineunslunsansimaszessiyy ausnsfidmualy
aaufidndeunady ;

Reauladeunanumadnnislamunegimuansil

Y

d11nauAIASTETTIYLY
AudTumsiadunsziies 80 wisw) 91sTvyIAsngys (8101510)
W@l 120 1) 3 auuudsTmue uwjsanseq wAndna
NTWNNUNIUAT 10210 E-mail : journal@constitutionalcourt.or.th
nsadAsiuaNnTNNTEARSEsTIIYEY :
Hendaanunsoasinsiduanndnansasmadgsssygy Weunsasigossy
167 nguauadsuazian diinuivmsnans didnanumasgsssuysy
vangiaulnsdwsi 0 2141 7680, 0 2141 7635
AoUnUsIEaTIBLALRALAY :
ansnaeuauTIBaziBeaLisANle nquauideuaz iU 3gs Ty

s a

an1duigessuynAny d1dnaumazsssuyy AugIIINITRaUNITEIAYA 80 WITWI
91A131VYIAINYNT (91A1510) U 5 1Al 120 My 3 AUULITTAIUY UYIYaERIRY
WANSNE NTUNNUNIUAT 10210 vanglarlngdndt 0 2141 7675 uag 0 2141 7681

Tuiunaisnns w%amwamﬁammwﬁﬂ%ﬁ www.constitutionalcourt.or.th
Y




lugsinsaun®n “13ansrnasgsssuyey”

215813A183F5TIUYY

1'% o w g & a = a U

Wrves drilnnummaigsssuyy  Audsvmsaiunsziiesi 80 wisw 5 Suinau 2550
91ANTIIVUIASNGNT 1A 120 My 3 auuudeTnuy
WUYARIVIDY WANANE NTuNNUMIUAT 10210

ANATANITN ANELNTN

(1 U 3 1au suAdndannalusueald)

S1A131%UY @Y 120 U

oadAluaNIINITAIIAIAITETIUYLY

I T R F AR L OO

4 dy 14 .
wiauillAuuusunain
#9978 Yourl. Audsnanisdunssiiesh 10215/8A5U1A15/Aaniu I ... UM
Tngdedngluuiy garuen1sngaueuaduasnen
o w o/ L4 a = a /.
dineuAadgsssuy:  AudsYNIsdunsziiesh 80 wiswn 5 Sua1AN 2550
oo £ = ' Y ' v
21ANTTIVYTALINGNS tav?l 120 My 3 auuudednue uvlejsasias
WANENE NJNWINIUAT 10210 Ins. 02 141 7777
viie  Anselaenselin antuigsssuynfne drdnauaasssuyey
Ins. 0 2141 7681 In3a1s 0 2143 9515

nsdsunALiTeasiailuIsanseasTessHgLarn1sAnmaEea 9 fUNaUTIANGENIT

1

Tsaudsannunegfiannsadeseliazain wisuwasinsdniiuay E-mail (1)




3196119 y ISSN 1513-1246

ﬁha%‘asa‘suum

Constltutlonal Court doumal

U9 18 1au¥l 53 WOEAIAY - B991AN W.A. 2559
NUsA¥
ANIZAAINISANASTETTUYLY

US50415015

Y1eRLa 5ISUR NG

{Y28uIIUIBT
WY lesune winshion lavgassansd il anagl Aansend
NBIUTIUIBNNS
WIBUUAT AUNITS UNYANTNT LANIEU unilug lnlnslne
WIPYYLATH UIAENT BRI OTUANIA WNAIBIATING NIYNA
anzidmiini
unaAInsasal sy WA FUnTadsss Wi desusvasd
WNEANINYIINT MDA
Anranlgsuiulinyeu : nsadasluandn :

andusgessuynAny) dinnumaigssuyy  Aalnsandninsansaaiaessyey

Insény 0 2141 7681 Yag 300 U (ARl UTHaE)
nsd15 0 2143 9519

http://www.constitutionalcourt.or.th

“unauvsetefniula 9 NUsnglulnsansaadgsssuundulssunssuvesdideu

drinnumasgsssuugyuazussandnisidnludaaiudag”










F1HNINBAIRIZTE I TN
AwdIZNITIRAaNIIID IR 80 WIIE1 5 SWINAN 2550
21A13BUTALINAND 120 Waj 3 AUBUIIIAIWE

WUI99NDIRDI LUARANA NFILNN 10210
Insdni 0-2141-7777 Tnsa1s 0-2143-9500

www.constitutionalcourt.or.th




	a Cover 2
	bbbbbbbb - Copy
	Binder2
	IN_1-6
	001-016
	017-034
	035-049
	050-058
	059-096
	097-123
	124-134
	135-146
	147-162
	163-174
	175-190
	191-220
	221-236
	237-246
	247-271
	272-286
	287-310

	ccccc
	z Cover 3

