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PROVISIONS ON DIRECTIVE PRINCIPLES OF FUNDAMENTAL
STATE POLICIES IN THE THAI CONSTITUTION™

Chalermpon Ake-uru**

l. INTRODUCTION

Written constitutions in modern times usually contain, inter alia, provisions
recarding the structure and form of the government of the country, the separation
of powers among organs that exercise sovereign powers, the principle of checks and
balances, the independence of the judiciary and the so-called “bill of rights” of the
people. However, in 1937 a new type of provisions “Directive Principles of Social Policy”
did appear in Article 45 of the Constitution of the Republic of Ireland of 1937. The practice
of having such a type of provisions in the Constitution was followed by many countries,
notably in Asia and Africa, such as India, Thailand, Sri Lanka, Nigeria and Ghana, with a
little change in the title into “Directive Principles of State Policy” or “Directive Principles
of Fundamental State Policies” to suit the preference of each country.

Provisions on Directive Principles of State Policy or Fundamental State Policies
reflect the ideals and the national goals to which the State wishes to attain. They are
fundamental in the governance of the country. In the case of India, it is said that the
Directive Principles of State Policy in Part IV (Article 36-51) of the Constitution reflect
a unique mixture of humanitarian, socialist percepts, Gandhian ideals and democratic
socialism. They are in the nature of directions to the legislative and executive wings of
government to be observed while formulating laws and policies.'

This paper will look into the provisions on Directive Principles of Fundamental
State Policies as appeared in the current Thai Constitution (Constitution of the Kingdom

* A paper presented to the International Conference on “The Constitution — A Basis of Strategy of Development
of Society and the State” organized by the Constitutional Council of the Republic of Kazakhstan, Astana,
29-30 August 2013.

** Justice of the Constitutional Court of Thailand

' Kamaluddin Khan, Directive Principles for the establishment of the welfare state, search from http://
twocircles.net/book/export/html/135418 p.1
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of Thailand, B.E. 2550 (2007) — hereinafter referred to as “the Constitution”). It will first
trace the history of the stipulation of this kind of provisions in the Thai Constitutions.
Then, the status and sanctions of this type of provisions will be discussed. After that, the
contents of the provisions will be examined and assessed as to whether they could be a
basis of strategy for development of society and the State. Conclusions will then follow.

ll. HISTORY OF THE PROVISIONS IN THE THAI CONSTITUTIONS

The provisions on Directive Principles of State Policy first appeared in the
Constitution of the Kingdom of Thailand, B.E. 2492 (1949). It was assumed that the
drafters of that Constitution were inspired by the Irish and Indian constitutions. Thailand
is thus the third country that has Directive Principles of State Policy provided in its
constitution.  The Constituent Assembly, responsible for drafting the constitution at
the time, considered that since the Constitution enunciated the rights, liberties and
duties of the Thai people, it should also stipulate the duties that the state should
perform for the benefit of the people. Provisions on Directive Principles of State Policy
thus appeared as Chapter V of the Constitution. The Chapter set the general guidelines
for the basic policies and functions which the State should perform so that these basic
policies would not change whenever there were changes of governments.2

Directive Principles of State Policy was provided in Chapter V of the Constitu-
tion of B.E. 2492 (1949) which had 19 sections stipulating what the State “should” do.
Section 54, the first section of the Chapter stated that “the provisions in this Chapter
were intended for the general guidance of legislation and administration of State affairs
in accordance with defined policies and did not give rise to any cause of action against
the State.” The enumeration of what the State should do in terms of basic policies
appeared in 18 sections that followed, covering national security policy, foreign policy,
education policy, cultural policy, economic policy, agricultural policy, scientific policy,
labour policy and public health policy.

The stipulation of the provisions on Directive Principles of State Policy then
became a tradition. The provisions appeared in 6 Constitutions which were in force
before the promulgation of the current Constitution (Constitution of the Kingdom of
Thailand, B.E. 2550 (2007). They are Constitutions of the Kingdom of Thailand, B.E. 2475 (1932)

% Choamsi Arayasiri, Directive Principles of State Policy and Policy of Administration of State Affairs
of the Government (in Thai) , National Defense College ( B.E. 2545 (2002) ), pp.c-d.
? Constitution of the Kingdom of Thailand, B.E. 2492 (1949), section 54.
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PROVISIONS ON DIRECTIVE PRINCIPLES OF FUNDAMENTAL STATE POLICIES IN THE THAI CONSTITUTION

(amended in B.E. 2495 (1952), B.E. 2511 (1968), B.E. 2517 (1974), B.E. 2521 (1978),
B.E. 2534 (1991) and B.E. 2540 (1997).

In the Constitution of the Kingdom of Thailand, B.E. 2540 (1997), the name of this
type of provisions was changed from “Directive Principles of State Policy” to “Directive
Principles of Fundamental State Policies”, signifying that the provisions contained only
important and fundamental policy matters. Wordings in the provisions were changed
from “the State should...” to “the State shall...” and the phrase “do not give rise to any
cause of action against the State” was deleted since, it was felt, the phrase “the State
shall...” already showed commitments by the State. *

The directive principles provisions thus changed from “guidelines” to “framework
and direction” for the enactment of legislation and the administration of State affairs
the aim of which was to bring the country to the desired goals, such as the preservation
and promotion of security of the nation, religion and monarchy, a steady progress of a
democratic governance, the advancement of the national economy, the redistribution
of income, the socio-cultural development, etc.

In addition, the Constitution of B.E.2540 (1997) invented new mechanism to
monitor or follow up the implementation of the directive principles by the government
of the day. These mechanism are as follows:

(1) The requirement that in stating its policies to the National Assembly which
must be done within 15 days of taking office, the Council of Ministers which will
assume the administration of the state affairs must clearly state to the National
Assembly the activities intended to be carried out for the administration of the State
Affairs in implementation of the directive principles of fundamental state policies. °

(2) The council of Ministers must prepare and submit to the National Assembly
an annual report on the result of the implementation, including problems and obstacles
encountered. ®

(3) The State must establish the National Economic and Social Council to be
charged with the duty to give advice and recommendations to the Council of Ministers
on economic and social problems. Opinions of the National Economic and Social Council

* Pakom Priyakorn, State Policy Directives under the 2007 Constitution : From “Guidelines” to

“Framework of actions for the State” in KP| yearbook 4, Exploring the 2007 Constitution, Bangkok: King
Prajarthipok’s Institute, 2008 (Wuttisarn Tanchai, ed.) p.84.

Constitution of the Kingdom of Thailand, B.E. 2540 (1997), section 88 para. 2 first part reading together
with section 211 para. 1.

Ibid., section 88 para. 2 second part.
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must be obtained before a national economic and social development plan and other
plans as provided by law can be adopted and published. !

(4) The persons having the right to vote of not less than 50,000 in number have
a right to submit a petition to the President of National Assembly to consider such law
as prescribed in the provisions on Directive Principles of Fundamental State Policies of
the Constitution. A bill must be attached to such a petition. ;

The current Constitution still keeps these mechanism with some detailed changes.

[1Il. DIRECTIVE PRINCIPLES IN THE CURRENT CONSTITUTION

The provisions on Directive Principles of Fundamental State Policies in the
Constitution of the Kingdom of Thailand, B.E. 2550 (2007) are adjustments of the said
provisions in the Constitution of B.E.2540 (1997), making them clearer, grouping the
policies that really connect together and adding some necessary details.

A. Status and sanctions of the provisions on directive principles

Chapter V of the Constitution contains 10 parts with 13 sections (sections 75 to 87).
Part 1 or the first Part deals with General Provisions. Section 75 paragraph 1 states that
the provisions in this chapter are the will that the State must follow in enacting legislation
and in formulating policies for the administration of state affairs.” Thus, the status
of the provisions on directive principles was changed to become obligatory for the
State, both the Legislature in the enactment of legislation and the Executive in the
formulation of policies for the administration of state affairs. Moreover, according to
Section 75 paragraph 2 and Section 176 paragraph 1., the Council of Ministers which
will assume the administration of State affairs must, within 15 days as from the date it
takes office, state its policies and explanation for implementation of the directive
principles of fundamental state policies. In stating its policies and the implementation
of these policies, the Council of Ministers must clearly state to the National Assembly
the activities and their implementation period intended to be carried out in pursuance
of the directive principles. The Council of Ministers must prepare and submit to the
National Assembly an annual report on the result of the implementation, including
problems and obstacles encountered. 10

! Ibid., section 89 paras. 1 and 2.

8 Ibid., section 170 paras. 1 and 2.

’ Constitution of the Kingdom of Thailand, B.E. 2550 (2007), section 75.
10 Ibid., section 75 para. 2 and section 176 para. 1.
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Apart from these, Section 76 prescribes that the Council of Ministers must
prepare a State administration plan stating the measures and details of guidelines for
the discharge of official functions in each year of the administration of the State, which
must be consistent with the directive principles of fundamental state policies. For the
purpose of state administration, the Council of Ministers must prepare a plan for the
enactment of legislation necessary for the implementation of policies and the State

administration plan. H

It can, therefore, be seen that the directive principles serve as yardsticks with
which the enactment of legislation, the formulation and implementation of policies will
be measured.

Another issue that deserves discussion relating to this is the sanctions of the
provisions on Directive Principles of Fundamental State Policies. When the provisions
on Directive Principles first appeared in the Constitution of B.E. 2492 (1949), there was
no question about their sanctions. As stated earlier in this paper, the first section of the
Chapter, Section 54 stated clearly that the provisions were intended for the general
guidance of legislation and administration of State affairs in accordance with defined
policies and did not give rise to any cause of action against the State. So, even if the
Legislature and the Government did not follow the general guidance, no sanctions could
be applied against them. However, when the provisions changed from “guidelines” to
“framework and direction” under the Constitution of B.E. 2540 (1997) together with new
mechanism for following up the implementation of the directive principles, the issue of
sanctions became more meaningful at least with regard to political sanctions.

Under the current Constitution, the provisions on Directive Principles are obligatory
for the State to comply with in the enactment of legislation and in the formulation of
policies for administration of state affairs with the strengthening of mechanism of follow-
up but still the main sanctions are political ones. These sanctions may be in the forms of
interpellation, general debate, debate of no-confidence, for example. However, since in
the parliamentary system of government, the Government usually controls the majority
vote in Parliament. The application of political sanctions is therefore not really effective.

As far as legal sanctions are concerned, the provisions on Directive Principles, by its
very nature, only assigned duties upon the State without conferring any corresponding rights
on persons or individuals. Thus, with or without the phrase “do not give rise to any cause
of action against the State” as provided in the Constitution of B.E. 2492 (1949) section 54,

1 Ibid., section 76.
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no person can sue the State in court for failing to comply with the provisions on
Directive Principles.

Nonetheless, a bill purported to implement the Directive Principles which has
been approved by the National Assembly but before the Prime Minister presents it to
the King for signature may be subject to review of its constitutionality. This may happen
if members of the House of Representatives, senators or members of both Houses of
not less than one-tenth of the total number of the existing members of both Houses
are of the opinion that provisions of such bill are contrary to or inconsistent with the
Constitution or such bill is enacted contrary to the provisions of the Constitution, they
can submit their opinion to the President of the House of Representatives, the President
of the Senate or the President of the National Assembly, as the case may be, and the
President of the House receiving such opinion will refer it to the Constitutional Court for
decision. % In this way, the provisions of the bill will be reviewed by the Constitutional
Court against the Constitution (including provisions on Directive Principles of Funda-
mental State Policies) to find out whether they are contrary to or inconsistent with the
Constitution or not. This is probably the only legal sanction available.

B. Contents of Directive Principles of Fundamental State Policies

The Constitution of the Kingdom of Thailand, B.E. 2550 (2007) Chapter V - Directive
Principles of Fundamental State Policies — contains 10 Parts with 13 sections (Sections 75 to 87).
Part 1 is the General Provisions which have already been discussed. Part 2 to Part 10
enumerate the contents of Directive Principles in 9 different areas, namely: national
security policy, state administrative policies, religions, social, public health, education
and culture policies, law and justice policies, foreign policy, economic policies, land
use, natural resources and environmental policies, science, intellectual properties and
energy policies and public participation policy. Each of these Directive Principles will
now be examined.

National Security Policy (Part 2)

Section 77 states that “The State shall protect and uphold the institution of
kingship and the independence, sovereignty and integrity of its jurisdictions and shall
arrange for the maintenance of necessary and adequate armed forces and ordnances
as well as up-to-date technology for the protection and upholding of its independence,
sovereignty, security of State, institution of kingship, national interests and the democratic

12 Ibid., section 154 para. 1.
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regime of government with the King as Head of State, and for national development.” "

This is an adjustment of the Constitution of B.E. 2540 (1997) sections 71 and 72.
A clause was added to make it clear that the state must provide weapons and military
equipment and technology, making sure that they are modern, adequate and necessary
for protecting national security. H

State Administration Policies (Part 3)

Section 78 stipulates that “The State shall act in compliance with the following
State administration policies:

(1) to carry out the administration of State affairs with a view to establishing the
sustainable development of society, the economy and national security by promoting
the implementation of the sufficiency economy philosophy with significant regard to
overall benefits of the nation;

(2) to organize a system for the central administration, provincial administration
and local administration with clear limits, powers, duties and responsibilities suitable for
national development, and to support the Changwat’s formulation of a development
plan and provincial development budget for the benefit of the public within that area;

(3) to decentralize powers to local government organizations in order to promote
self-dependency and self-determination of local affairs, to promote local government
organization participation in the implementation of directive principles of fundamental
State policies, to develop local economies, public utilities and assistances as well as
a comprehensive and nationally uniform information infrastructure in the localities,
including to develop a competent Changwat into a large-sized local government
organization after having due regard to the will of the people in that Changwat;

(4) to develop a State sector working system by placing emphasis on the
development of quality, merits and ethics of State officials along with the improvement
of forms and methods of operations so as to enable the efficient administration of the
State and to promote a State agency’s adoption of good public governance principles
as a guideline for the discharge of official functions;

(5) to organize a working system for official tasks and other tasks of the State
in order to enable the swift, efficient, transparent and accountable formulation and
provision of public services with due regard to public participation;

B Ibid., section 77.
' pakorn Priyakorn, supra note 4. p.108.
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(6) to undertake that a legal agency providing legal opinions relating to State
activities under the laws and examining draft laws for the State shall perform its duties
independently so as to ensure that the administration of State affairs is in accordance
with the rule of law;

(7) to prepare a political development plan as well as to establish an indepen-
dent political development council to monitor the strict compliance of such plan;

(8) to ensure that government officials and State officials receive appropriate

rights and benefits.” ®

This section derived from sections 77 and 78 of the Constitution of B.E. 2540 (1997).
The two sections were combined and the wordings improved to make a new provision
clearer. '® The new section (as well as section 83 in Part 7 — economic policy) places
emphasis on the sufficiency economy philosophy which is a philosophy expounded by
His Majesty King Bhumibol Adulyadej of Thailand. H

Religious, Social, Public Health, Education and Cultural Policies (Part 4)

Part 4 has 2 sections. Section 79 deals with religions. It states that “The State
shall patronise and protect Buddhism as the religion observed by most Thais for a long
period of time and other religions, and shall also promote a good understanding and
harmony among the followers of all religions as well as encourage the application of

religious principles to create virtue and develop the quality of life.” 0

With respect to religions, the Constitution enjoin that the State must give
patronage and protection to all religions, following the same principles as the Constitu-
tion of B.E. 2540 (1997). The phrase “Buddhism as the religion observed by most Thais
for a long period of time “is freshly added. Y

Section 80 deals with social, public health, education and culture policies. It
states that “The State shall act in compliance with the following social, public health,
education and culture policies:

(1) to protect and develop children and youths, to promote childhood nourish-
ment and education, to promote equality between women and men, to reinforce and

' Constitution of the Kingdom of Thailand, supra note 9. Section 78; “Changwat” is the Thai word for
“province”.

' pakom Priyakorn, supra note 4. p.109.

' Details of the concept of sufficiency economy philosophy will be given in a comment on section 83.

' Constitution of the Kingdom of Thailand, supra note 9. section 79.

" pakom Priyakorn, supra note 4. p.109.
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develop family integrity and the strength of communities, as well as to provide aid and
welfare to the elderly, the indigent, the disabled or handicapped and the destitute
person for their better quality of life and ability to become self-reliant;

(2) to promote, support and develop a health system with emphasis on health
promotion for sustainable health conditions of the public, including the provision and
promotion of people’s access to comprehensive and efficient standard public health
services and encouraging private sector and the communities in participating in health
promotion and providing public health service, and the person having duty to provide
such service whose act meets the requirements of professional and ethical standards
shall be protected as provided by law;

(3) to develop the quality and standard of education at all levels and forms in
line with economic and social changes, to prepare a national education plan and a law
for national education development, to provide development of the quality of teachers
and educational personnel to meet the current changes in the present day world, and
to instil awareness of being Thai, disciplines, common interests and a devotion to the
democratic regime of government with the King as Head of the State to learners;

(4) to promote and support the decentralization of powers to the local govern-
ment organizations, communities, religious organizations and the private sector in the
provision of and participation in educational management for the development of a
uniform educational quality standard in line with the fundamental State policies;

(5) to encourage and support researches in various disciplines of arts and
sciences and disseminating all research results funded by the State;

(6) to encourage and instil a sense of national unity and love of learning, to
create an appreciation of and publicize arts, tradition and culture of the nation as well

. 20
as good value and local wisdom.”

This section was taken from the Constitution of B.E. 2540 (1997) sections 80 to
82, with some new principles added, notably in (2) and (4) of the section.”!

Law and Justice Policies (Part 5)

Section 81 states that “The State shall act in compliance with the following law
and justice policies:

20 Constitution of the Kingdom of Thailand, supra note 9. section 80.
*! pakorn Priyakorn, supra note 4. pp.109-110.
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(1) to ensure compliance with and enforcement of laws in a proper, swift, fair
and comprehensive manner, to promote the provision of legal aid and knowledge to
the public, and to organize systems for carrying out official tasks and other tasks of
the State in the administration of justice by enabling the participation of the public
and profession organizations in the administration of justice, and to provide legal aid to
the public;

(2) to protect the rights and liberties of an individual from violation whether by
a State official or other persons, and to deliver justice to the public on an equal basis;

(3) to provide a law establishing an independent law reform organ for the
purpose of reforming and developing laws of the nation, including the revision of
existing laws for the compliance with the Constitution, whereby due regard must
also be given to the opinions of persons affected by such laws;

(4) to provide a law establishing an independent organ for the purpose of
reforming the judicial process in order to improve and develop the performance of all
agencies concerned with the judicial process;

(5) to provide support for the operation of private organs rendering legal

assistance to the public, especially for persons affected by domestic violence.” #

This section retains the principle under section 75 of the Constitution of B.E.
2540 (1997) with some improvements in wording. * (3) and (4) of the section are new
principles which would bring about progress in the areas of law and justice.

Foreign Policies (Part 6)

Section 82 states that “The State shall promote friendly relations with other
countries and adopt the principle of non-discrimination and shall comply with human
rights conventions in which Thailand is a party thereto as well as international obliga-
tions concluded with other countries and international organizations. The State shall
promote trade, investment and tourism with other countries and shall render protection
and guardian to benefits of Thais living abroad.”

In general, this section reflects and emphasizes the foreign policy practiced by
Thailand for a long time. This is probably the area of policy that has changed least.

2 Constitution of the Kingdom of Thailand, supra note 9. section 81.

> Pakorn Priyakorn, supra note 4. p.110.
* Constitution of the Kingdom of Thailand, supra note 9. section 82.
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Economic Policies (Part 7)

Part 7 has 2 sections. Section 83 states clearly that “The State shall encourage

and support the implementation of the sufficient economy philosophy.” »

The sufficiency economy philosophy has been mentioned in section 78 (1)
whereby the state must carry out the administration of State affairs with a view to es-
tablishing the sustainable development of society, the economy and national security
by promoting the implementation of the sufficiency economy philosophy with significant
regard to overall benefits of the nation. In this section, the implementation of the suf-
ficiency economy philosophy has been reemphasized.

As mentioned earlier, the sufficiency economy philosophy was expounded by
His Majesty King Bhumibol Adulyadej of Thailand, the current King. According to this
philosophy, the importance of building a “good and stable foundation” before further
progress could be developed is stressed. This means that instead of putting the emphasis
on the expansion of the industrial sector prior to development, the stability of the basic
economy should be established first, that is, assuring that the majority of rural people
have enough to subsist first. This is a method of development that stress the distribution
of income to build the overall economic foundation and stability of the country before
going on to a higher level of development. On a personal level, the philosophy can be
adopted by all people simply by adhering to the middle path. The awareness of virtue
and honesty is also essential for people as well as public officials.

The philosophy has 3 pillars:

- Moderation : Sufficiency at a level of not doing something too little or too much
at the expense of oneself or others.

- Reasonableness: The decision concerning the level of sufficiency must be

made rationally with consideration of the factors involved and careful anticipation of

the outcome that may be expected from such action.
- Risk management : The preparation to cope with the likely impact and changes
in various aspects by considering the probability of future situations. *°

On economic policies, section 84 states that “The State shall act in compliance
with the following economic policies:

» Ibid., section 83.
% http://www.chaipat.or.th/chaipat_english/index.php?option=com_content. More information about
sufficiency economy philosophy can be searched from this website.
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(1) to support a free and fair economic system through market mechanism and
to promote the sustainable development of economies by repealing and refraining from
the enactment of laws and rules with respect to the regulation of businesses which do
not correspond with economic necessity, and refraining from engagement in an enter-
prise in competition with the private sector, except where necessary for the purpose
of maintaining the security of State, preserving common interests, or providing public
utilities;

(2) to encourage entrepreneurs to apply merits, ethics and good corporate
governance principles in carrying out of their businesses;

(3) to preserve monetary and financial disciplines in order to strengthen the
economic and social stability and security of the nation, to improve the tax collection
system to ensure fairness and compatibility with changing economic and social condi-
tions;

(4) to provide a comprehensive savings system for old age living to the public
and State officials;

(5) to regulate business activities to ensure free and fair competition, prevent
monopolies, whether direct or indirect, and protect consumers;

(6) to undertake the fair distribution of incomes, and to protect, enhance and
extend occupational opportunities to the public for the benefit of economic develop-
ments, including the promotion and support of the development of local wisdom and
Thai wisdom for application to the manufacture of goods, provision of services and
engagement in occupations;

(7) to promote people of working age to obtain employment, to protect child
and woman labour, to provide a tripartite labour relations system which entitles work-
ers to elect their representatives, to provide social security and to provide safeguards
for workers working at equal value to obtain wages, benefits and welfares on a fair and
indiscriminate basis;

(8) to protect and maintain the manufacturing and marketing interests of farmers,
to promote the maximization of yields from farm products, including the promotion of
farmers associations in the form of a farmers council in order to carry out agricultural
planning and the protection of their mutual interests;

(9) to promote, support and protect the independent cooperatives system and
associations of occupational or professional bodies as well as associations of the public
for the purpose of carrying out economic activities;

12 NIAIMaITeTINYY VN 15 16w 44 \hounnua1as - Aamau w.a. 2556



PROVISIONS ON DIRECTIVE PRINCIPLES OF FUNDAMENTAL STATE POLICIES IN THE THAI CONSTITUTION

(10) to provide basic utility services which are essential for the people’s subsis-
tence in the interest of maintaining the economic security of the State and to prevent
the private sector from monopolising basic utility services which are essential for the
people’s subsistence that may be harmful to the State;

(11) to refrain from doing any act which may give rise to the transfer of ownership
of the infrastructure or fundamental network of basic utility services which are essential
for the people’s subsistence or for national security to the private sector or which results
in the State holding less than a fifty-one percent share of ownership;

(12) to promote and support merchant marine, rail transportation, including the
operation of domestic and international logistics management systems;

(13) to promote and strengthen private sector economic organizations at national
and local levels;

(14) to promote the agricultural product processing industry in order to create

. 27
economic added value.”

This is perhaps a longest section in Chapter V of the Constitution. It combined
what were sections 83 to 87 of the Constitution of B.E. 2540 (1997), with some new
principles added. %

Reading together with section 83, it shows that Thailand’s economic system must be
a free and fair economic system through market mechanism. Within this broad economic
system, the implementation of sufficiency economy philosophy must be encouraged
and supported by the State.

Land Use, Natural Resources and Environmental Policies (Part 8)

This group of Directive Principles of Fundamental State Policies is provided in
Section 85 which states that “The State shall act in compliance with the following land
use, natural resources and environmental policies:

(1) to prescribe rules on land use applicable to the entire country with due regard
to compatibility with environmental conditions, including land and water and the way
of life of local communities, the efficient measures for preservation of natural resources,
the sustainable standard for land use and opinion of the people in the area who may
be affected by the rule on the use of land,;

2 Constitution of the Kingdom of Thailand, supra note 9. section 84.
*® pakorn Priyakorn, supra note 4. p.110.
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(2) to undertake a fair distribution of landholdings and to carry out a compre-
hensive conferment of titles or rights in land for agricultural use to farmers by means
of land reform or by other means, including the procurement of water sources for the
adequate and appropriate use of water by farmers in agriculture;

(3) to provide town and country planning and to implement the town and country
plans effectively and efficiently for the benefit of sustainable preservation of natural
resources;

(4) to provide a systematic management plan for water and other natural
resources for the common interests, which shall also enable the public to participate
in the preservation, maintenance and balanced utilization of natural resources and
biological diversity;

(5) to promote, conserve and protect the quality of the environment under
sustainable development principles, and to control and eliminate pollution which may
affect health and sanitation, welfare and quality of life of the public by encouraging the
public, the local communities and the local government organizations to participate in

. . 29
the determination of measures.”

The stipulation in (2) is important because it obligates the State to undertake a
fair distribution of landholdings and to carry out a comprehensive conferment of titles or
rights in land for agricultural use to farmers by means of land reform or by other means.
This will be beneficial to the farmers who constitute the majority of the Thai population.

Science, Intellectual Properties and Energy Policies (Part 9)

This group of policy directives is contained in Section 86 which states that
“The State shall act in compliance with the following science, intellectual properties
and energy policies:

(1) to promote the development of science, technology and innovation in all
aspects by enacting specific laws for such purpose, allocating budgets for studies and
researches, establishing institutions for research and development, providing for the
utilization of products derived from research and development, the efficient transfer of
technology and the appropriate development of personnel, including the dissemination
of science and modern technology knowledge to the public and encouraging the public
to apply science into their subsistence;

# Constitution of the Kingdom of Thailand, supra note 9. section 85.
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(2) to promote the invention or discovery of new knowledge, preserve and
develop local wisdom and Thai wisdom, and protecting intellectual properties;

(3) to promote and support the continuous and systematic research, develop-
ment and use of alternative energy that is derived from nature and beneficial to the

. 30
environment.”

This provision (1) concerns science and technology, (2) intellectual properties
and (3) energy respectively.

Public Participation Policy (Part 10)

This is the last Part of the Chapter. Section 87 states that “The State shall act in
compliance with the following public participation policies:

(1) to promote public participation in the determination of public policies and
economic and social development planning both at national and local levels;

(2) to encourage and support public participation in the decision making process
with respect to politics, economic and social development planning and the provision
of public services;

(3) to encourage and support public participation in the scrutiny of the exercise
of State power at all levels in the form of a professional body or diverse occupational
body or in other forms;

(4) to strengthening the political power of the people, and to prepare a law
establishing a civil politics development fund for supporting the activities of people’s
groups in communities and for supporting the activities of groups of people that have
united into networks of all forms so as to enable their expression of opinions and
suggestions of communities’ requirements in the localities;

(5) to support and provide education to the people in relation to the develop-
ment of politics and public administration under the democratic regime of government
with the King as Head of State, and to encourage the people to exercise their rights to
vote honestly and uprightly.

Public participation under this section shall pay due regard to the proximate

. 31
proportion between women and men.”

30 Ibid., section 86.
2 Ibid., section 87.
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The purpose of the public participation policy under this section is undoubtedly
to increase the role of the citizens in political, economic and social development as
well as the administration of the country so that democracy in Thailand could become
more and more participatory democracy.

C. Directive Principles of Fundamental State Policies as a basis of strategy

for development of society and the State

Looking at the 9 areas of the Directive Principles of Fundamental State Policies
in the current Constitution, a question arises as to whether these provisions could serve
as a basis of strategy for development of society and the State.

Before giving an answer to this question, one has to consider the status of the
Directive Principles, the comprehensiveness of its substance as well as the mechanism
of its implementation.

Firstly, recarding the status, as mentioned earlier the status of Directive Principles
in this Constitution was changed from “guidelines” to “frameworks and direction” and
became binding on the State to comply with. But the frameworks and direction in this
respect are so fundamental and broad so that the State (e.c. the Legislature and the
Executive) have some leeway and flexibility in the enactment of legislation and deter-
mination of policies in the administration of State affairs. The point is that the State
should not overstep the parameters of the frameworks. For example, concerning eco-
nomic policies, the State must support a free and fair economic system through market
mechanism, the policies of the State should not be so drastic as to change the economic
system to one which amounts to a centrally planned economy. So, what the critiques
say that the Directive Principles tie the hand of the Government in devising its policies
is not correct. The purpose of the Directive Principles of Fundamental State Policies is
that what constitute fundamental policies for the State should not change at the whim
of the government in power.

Secondly, the substance of 11 sections in Part 2 to Part 10 of Chapter V en-
compassing 9 areas of fundamental state policies is indeed comprehensive. Sufficiency
economy philosophy is designated as a leading philosophy of national development.
Emphasis has equally been placed on all areas of fundamental state policies: national
security policy, state administration policies, religions, social, public health, education
and culture policies, law and justice policies, foreign policies, economic policies, land
use, natural resources and environmental policies, science, intellectual properties and
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energy policies and public participation policy. If all of these 9 areas of fundamental
state policies are implemented efficiently and effectively, it is believed that the country
will be on the way towards remarkable development, not just economically, socially,
culturally or politically but desirable balanced development with the participation of
public sector, private sector and the people.

Thirdly, the procedures for implementation of the directive principles are set in
the Constitution sections 75, 76 and 176. The Council of Ministers (the Government)
which will assume the administration of state affairs must, within 15 days as from the
date it takes office, state to the National Assembly its policies and explanation for imple-
mentation of the directive principles of the fundamental state policies. It must state
clearly the activities and their implementation period intended to be carried out for
the administration of State affairs in pursuance of the directive principles. The policies
stated by the Council of Ministers would therefore be measured against the directive
principles of fundamental state policies specified in the Constitution.

After that, the Council of Ministers must prepare a State administration plan.
This plan will state the measures and details of guidelines for the discharge of official
functions in each year of the administration of the State which must be consistent with
the directive principles and, of course, the policies stated to the National Assembly.
The Council of Ministers, for the purpose of State administration, must prepare a plan
for the enactment of legislation necessary for the implementation of policies and the
State administration plan. So, the State administration plan would be measured against
the policies of the Government and, of course, the directive principles.

Moreover, each year the Council of Ministers must prepare and submit to the
National Assembly an annual report on the result of the implementation, including
problems and obstacles encountered.

All these procedures make it necessary for the Government to come up with
strategic planning in the administration of State affairs.

The answer to the question posed at the beginning of this section of the paper
is therefore in the affirmative.

IV. CONCLUSIONS

The Directive Principles of Fundamental State Policies enunciate principles which
are fundamental in the governance of the country. They direct and inspire legislative
policy as well as provide impetus for efficient and effective administration of State
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affairs. Many countries nowadays adopt the Directive Principles of Fundamental
State Policies in their Constitution. This phenomenon proves that the provisions
on Directive Principles of Fundamental State Policies have their own utility and
significance. They are not absolutely useless as some critics may say. They are just like
a Pole Star that provide direction. No government can afford to ignore those directive
principles as they reflect the basic spirit of the Constitution. They are a mirror that the
government could see the performance of itself.

In the case of Thailand, the provisions on Directive Principles of Fundamental
State Policies afford the framework and direction to the State in the enactment of
legislation and in determination of policies for the administration of State Affairs.
The Directive Principles are very comprehensive in their approach the aims of which
are sustainable development of society, the economy and national security and the
happiness of the people. The leading philosophy of the Directive Principles is the
sufficiency economy philosophy. If the Directive Principles are followed and
implemented efficiently and effectively, it is believed that balanced development
of the country will ensue. It is therefore fitting to say that the provisions on Directive
Principles of Fundamental State Policies in the Constitution play a role of a basis of
strategy for development of society and the State.
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Annex

(Unofficial Translation) Chapter V
of

Constitution of the Kingdom of Thailand, B.E. 2550 (2007)

CHAPTER V

Directive Principles of Fundamental State Policies

Part 1

General Provisions

Section 75. The provisions of this Chapter are intended to serve as directive
principles for legislating and determining policies for the administration of State affairs.

In stating its policies to the National Assembly, the Council of Ministers which
will assume the administration of State affairs shall clearly state to the National
Assembly the activities and their implementation period intended to be carried out
for the administration of State affairs in pursuance of the directive principles of
fundamental State policies provided in this Chapter and shall prepare and submit
to the National Assembly an annual report on the result of the implementation,
including problems and obstacles encountered.

Section 76. The Council of Ministers shall prepare a State administration plan
stating the measures and details of guidelines for the discharge of official functions in
each year of the administration of the State, which must be consistent with the directive
principles of fundamental State policies.

For the purpose of State administration, the Council of Ministers shall prepare a
plan for the enactment of legislation necessary for the implementation of policies and
the State administration plan.
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Part 2
National Security Policy

Section 77. The State shall protect and uphold the institution of kingship and
the independence, sovereignty and integrity of its jurisdictions and shall arrange for
the maintenance of necessary and adequate armed forces and ordnances as well as
up-to-date technology for the protection and upholding of its independence,
sovereignty, security of State, institution of kingship, national interests and the
democratic regime of government with the King as Head of State, and for national
development.

Part 3

State Administration Policies

Section 78. The State shall act in compliance with the following State adminis-
tration policies:

(1) to carry out the administration of State affairs with a view to establishing the
sustainable development of society, the economy and national security by promoting
the implementation of the sufficiency economy philosophy with significant regard to
overall benefits of the nation;

(2) to organize a system for the central administration, provincial administration
and local administration with clear limits, powers, duties and responsibilities suitable for
national development, and to support the Changwat’s formulation of a development
plan and provincial development budget for the benefit of the public within that area;

(3) to decentralize powers to local government organizations in order to promote
self-dependency and self-determination of local affairs, to promote local government
organization participation in the implementation of directive principles of fundamental
State policies, to develop local economies, public utilities and assistances as well as
a comprehensive and nationally uniform information infrastructure in the localities,
including to develop a competent Changwat into a large-sized local government
organization after having due regard to the will of the people in that Changwat;

(4) to develop a State sector working system by placing emphasis on the
development of quality, merits and ethics of State officials along with the improvement
of forms and methods of operations so as to enable the efficient administration of the
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State and to promote a State agency’s adoption of good public governance principles
as a guideline for the discharge of official functions;

(5) to organize a working system for official tasks and other tasks of the State
in order to enable the swift, efficient, transparent and accountable formulation and
provision of public services with due regard to public participation;

(6) to undertake that a legal agency providing legal opinions relating to
State activities under the laws and examining draft laws for the State shall perform
its duties independently so as to ensure that the administration of State affairs is
in accordance with the rule of law;

(7) to prepare a political development plan as well as to establish an
independent political development council to monitor the strict compliance of such
plan;

(8) to ensure that government officials and State officials receive appropriate
richts and benefits.

Part 4

Religions, Social, Public Health, Education and Culture Policies

Section 79. The State shall patronise and protect Buddhism as the religion
observed by most Thais for a long period of time and other religions, and shall also
promote a good understanding and harmony among the followers of all religions as
well as encourage the application of religious principles to create virtue and develop
the quality of life.

Section 80. The State shall act in compliance with the following social, public
health, education and culture policies:

(1) to protect and develop children and youths, to promote childhood nourish-
ment and education, to promote equality between women and men, to reinforce and
develop family integrity and the strength of communities, as well as to provide aid and
welfare to the elderly, the indigent, the disabled or handicapped and the destitute
person for their better quality of life and ability to become self-reliant;

(2) to promote, support and develop a health system with emphasis on health
promotion for sustainable health conditions of the public, including the provision and
promotion of people’s access to comprehensive and efficient standard public health
services and encouraging private sector and the communities in participating in health
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promotion and providing public health service, and the person having duty to provide
such service whose act meets the requirements of professional and ethical standards
shall be protected as provided by law;

(3) to develop the quality and standard of education at all levels and forms
in line with economic and social changes, to prepare a national education plan and
a law for national education development, to provide development of the quality
of teachers and educational personnel to meet the current changes in the present
day world, and to instil awareness of being Thai, disciplines, common interests and a
devotion to the democratic regime of government with the King as Head of the State
to learners;

(4) to promote and support the decentralization of powers to the local
government organizations, communities, religious organizations and the private sector
in the provision of and participation in educational management for the development
of a uniform educational quality standard in line with the fundamental State policies;

(5) to encourage and support researches in various disciplines of arts and
sciences and disseminating all research results funded by the State;

(6) to encourage and instil a sense of national unity and love of learning, to
create an appreciation of and publicize arts, tradition and culture of the nation
as well as good value and local wisdom.

Part 5

Law and Justice Policies

Section 81. The State shall act in compliance with the following law and justice
policies:

(1) to ensure compliance with and enforcement of laws in a proper, swift, fair
and comprehensive manner, to promote the provision of legal aid and knowledge to
the public, and to organize systems for carrying out official tasks and other tasks of the
State in the administration of justice by enabling the participation of the public and
profession organizations in the administration of justice, and to provide legal aid to the
public;

(2) to protect the rights and liberties of an individual from violation whether by
a State official or other persons, and to deliver justice to the public on an equal basis;
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(3) to provide a law establishing an independent law reform organ for the
purpose of reforming and developing laws of the nation, including the revision of
existing laws for the compliance with the Constitution, whereby due regard must
also be given to the opinions of persons affected by such laws;

(4) to provide a law establishing an independent organ for the purpose of
reforming the judicial process in order to improve and develop the performance of all
agencies concerned with the judicial process;

(5) to provide support for the operation of private organs rendering legal
assistance to the public, especially for persons affected by domestic violence.

Part 6

Foreign Policies

Section 82. The State shall promote friendly relations with other countries
and adopt the principle of non-discrimination and shall comply with human rights
conventions in which Thailand is a party thereto as well as international obligations
concluded with other countries and international organizations.

The State shall promote trade, investment and tourism with other countries and
shall render protection and guardian to benefits of Thais living abroad.

Part 7

Economic Policies

Section 83. The State shall encourage and support the implementation of the
sufficient economy philosophy.

Section 84. The State shall act in compliance with the following economic
policies:

(1) to support a free and fair economic system through market mechanism and
to promote the sustainable development of economies by repealing and refraining
from the enactment of laws and rules with respect to the regulation of businesses
which do not correspond with economic necessity, and refraining from engagement in
an enterprise in competition with the private sector, except where necessary for the
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purpose of maintaining the security of State, preserving common interests, or providing
public utilities;

(2) to encourage entrepreneurs to apply merits, ethics and good corporate gov-
ernance principles in carrying out of their businesses;

(3) to preserve monetary and financial disciplines in order to strengthen the
economic and social stability and security of the nation, to improve the tax collection
system to ensure fairness and compatibility with changing economic and social condi-
tions;

(4) to provide a comprehensive savings system for old age living to the public
and State officials;

(5) to regulate business activities to ensure free and fair competition, prevent
monopolies, whether direct or indirect, and protect consumers;

(6) to undertake the fair distribution of incomes, and to protect, enhance and
extend occupational opportunities to the public for the benefit of economic develop-
ments, including the promotion and support of the development of local wisdom and
Thai wisdom for application to the manufacture of goods, provision of services and

engagement in occupations;

(7) to promote people of working age to obtain employment, to protect child
and woman labour, to provide a tripartite labour relations system which entitles
workers to elect their representatives, to provide social security and to provide
safeguards for workers working at equal value to obtain wages, benefits and welfares on
a fair and indiscriminate basis;

(8) to protect and maintain the manufacturing and marketing interests of
farmers, to promote the maximization of yields from farm products, including the
promotion of farmers associations in the form of a farmers council in order to carry out
agricultural planning and the protection of their mutual interests;

(9) to promote, support and protect the independent cooperatives system and
associations of occupational or professional bodies as well as associations of the public
for the purpose of carrying out economic activities;

(10) to provide basic utility services which are essential for the people’s
subsistence in the interest of maintaining the economic security of the State and to
prevent the private sector from monopolising basic utility services which are essential
for the people’s subsistence that may be harmful to the State;
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(11) to refrain from doing any act which may give rise to the transfer of ownership
of the infrastructure or fundamental network of basic utility services which are essential
for the people’s subsistence or for national security to the private sector or which results
in the State holding less than a fifty-one percent share of ownership;

(12) to promote and support merchant marine, rail transportation, including the
operation of domestic and international logistics management systems;

(13) to promote and strengthen private sector economic organizations at national
and local levels;

(14) to promote the agricultural product processing industry in order to create
economic added value.

Part 8

Land Use, Natural Resources and Environmental Policies

Section 85. The State shall act in compliance with the following land use,
natural resources and environmental policies:

(1) to prescribe rules on land use applicable to the entire country with due regard
to compatibility with environmental conditions, including land and water and the way
of life of local communities, the efficient measures for preservation of natural resources,
the sustainable standard for land use and opinion of the people in the area who may
be affected by the rule on the use of land,

(2) to undertake a fair distribution of landholdings and to carry out a compre-
hensive conferment of titles or rights in land for agricultural use to farmers by means
of land reform or by other means, including the procurement of water sources for the
adequate and appropriate use of water by farmers in agriculture;

(3) to provide town and country planning and to implement the town and country
plans effectively and efficiently for the benefit of sustainable preservation of natural

resources;

(4) to provide a systematic management plan for water and other natural
resources for the common interests, which shall also enable the public to participate
in the preservation, maintenance and balanced utilization of natural resources and
biological diversity;

(5) to promote, conserve and protect the quality of the environment under
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sustainable development principles, and to control and eliminate pollution which may
affect health and sanitation, welfare and quality of life of the public by encouraging the
public, the local communities and the local government organizations to participate in
the determination of measures.

Part 9

Science, Intellectual Properties and Energy Policies

Section 86. The State shall act in compliance with the following science,
intellectual properties and energy policies:

(1) to promote the development of science, technology and innovation in all
aspects by enacting specific laws for such purpose, allocating budgets for studies and
researches, establishing institutions for research and development, providing for the
utilization of products derived from research and development, the efficient transfer of
technology and the appropriate development of personnel, including the dissemination
of science and modern technology knowledge to the public and encouraging the public
to apply science into their subsistence;

(2) to promote the invention or discovery of new knowledge, preserve and
develop local wisdom and Thai wisdom, and protecting intellectual properties;

(3) to promote and support the continuous and systematic research, develop-
ment and use of alternative energy that is derived from nature and beneficial to the
environment.

Part 10
Public Participation Policy

Section 87. The State shall act in compliance with the following public
participation policies:

(1) to promote public participation in the determination of public policies and
economic and social development planning both at national and local levels;

(2) to encourage and support public participation in the decision making process
with respect to politics, economic and social development planning and the provision
of public services;
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(3) to encourage and support public participation in the scrutiny of the exercise
of State power at all levels in the form of a professional body or diverse occupational
body or in other forms,

(4) to strengthening the political power of the people, and to prepare a law
establishing a civil politics development fund for supporting the activities of people’s
groups in communities and for supporting the activities of groups of people that have
united into networks of all forms so as to enable their expression of opinions and
suggestions of communities’ requirements in the localities;

(5) to support and provide education to the people in relation to the develop-
ment of politics and public administration under the democratic regime of government
with the King as Head of State, and to encourage the people to exercise their rights to
vote honestly and uprightly.

Public participation under this section shall pay due regard to the proximate
proportion between women and men.

* 3k kK
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CONSTITUTIONAL COURT OF THAILAND
COURSE ON THE RULE OF LAW FOR DEMOCRACY
ADDRESS, BANGKOK, 12 SEPTEMBER 2013
THE RULE OF LAW AND CONSTITUTIONALISM:
AUSTRALIAN EXPERIENCE

The Hon. Michael Kirby AC CMG*

INTRODUCTION

| pay my respects to the Judges of the Constitutional Court of Thailand. | am
honoured to be invited to this occasion. It signals the growing links that are being
established between judicial institutions in Thailand and Australia.

The High Court of Australia, upon which | served until 2009, is the Supreme,
Federal Court of Appeal and Constitutional Court for Australia. In 2012, the Court was
honoured by the visit of Her Royal Highness Princess Bajrakitiyabha Mahidol. In 2009, it
was honoured by a visit of the President of the Supreme Court of Thailand, Justice Viruch
Limvichai. The Chief Justice of Australia, Chief Justice Robert French, was pleased to
hear of this occasion. The Senior Justice of the Court, Justice Kenneth Hayne, convenes
the Asia Pacific Judicial Reform Forum, which will be meeting in Singapore in October
2013 in conjunction with the Lawasia Conference and the Asia Pacific Regional Chief

Justices’ Conference, that Justice French will attend.

The subject of the rule of law in a democracy is a very large one. In these remarks
| will address three particular issues relevant to that subject. First, I will say something
about the Australian judiciary, its position within the constitutional arrangements of the
nation, the modes of appointment and removal of judges and some changes that have
occurred in recent years. Secondly, | will relate some of the controversies that have
existed about the ambit of the rule of law, both in Australia and in our region. Thirdly,
| will describe some controversial cases that have arisen in the High Court of Australia,

* Past Justice of the High Court of Australia
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in which attributes of democracy and the rule of law have been examined and
resolved.

A CONSTITUTIONAL JUDICIARY

Australia is a constitutional democracy that observes the rule of law. It is a
constitutional monarchy. Her Majesty Queen Elizabeth I, of the United Kingdom is also
the Queen of Australia. This fact is recognised throughout the Australian Constitution,
adopted by the Australian colonists, following referenda at the end of the Nineteenth
Century. The actual form of the Constitution was enacted in 1900, to take effect in
1901, by a statute of the Imperial Parliament at Westminster, then the supreme legislature
of the British Empire. Nowadays, it is generally accepted, following reasoning in the High
Court of Australia, that the basic foundation of the Constitution is the will of the Australian
people, first evident in their endorsement of the text of the Constitution in the votes
held throughout Australia in the 1890s."

Australia’s modern history had an unpromising start. Having lost the American
colonies in 1776, the British Government searched for a remote place to send shiploads
of its prisoners. Those prisoners had been convicted and sentenced by courts in the
United Kingdom. Eventually Sydney was chosen for the settlement. From there British
colonial rule spread the entire length and breadth of the continent. With British rule
came many British statutes, the common law of England, legal traditions, legal practitioners
and an independent judiciary. Learning from the American mistakes, the British created
elected parliaments for the colonists after 1856. When those colonists, late in the
Nineteenth Century moved to establish a national form of government, they basically
followed British principles of governance so far as the law was concerned. However,
the constitution that they adopted had several features that were different from the
United Kingdom:

e |t was expressed in a comprehensive written document, although one that is
remarkably short;

e |t adhered to the constitutional monarchy but provided for its representatives
(the Governor-General of the Commonwealth and the Governors of the States)
to have high local autonomy, rarely interfered with;

! See Kirmani v Captain Cook Cruises Pty Ltd [No.2] 159 CLR 461; Leeth v The Commonwealth (1992) 174 CLR
455 at 485-486; McGinty v Western Australia (1996) 186 CLR 140 at 230
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e |t followed the American (and Canadian) precedent and embraced a federal
system of government;

e |t created a nationwide common market;
e |t provided for an integrated system of federal and state courts, and;

e |t created a new court, a “Federal Supreme Court”? to be known as “The High
Court of Australia”. Unlike the courts of the United Kingdom, this court was
to follow the American precedent, with the power to invalidate statutes,
although enacted by a Parliament, which the court held to be inconsistent
with the Constitution.

The role of the Crown in the Australian Constitution has been the subject of
contest, particularly in the last 20 years. The Queen has repeatedly insisted that (like
all other features of the Constitution) her role is for the people of Australia to decide.
A referendum in 1999, proposing amendment of the Australian Constitution to establish
a republic was defeated by a vote of the people, nationwide. It failed to carry in any
State. Formal amendments of the Australian Constitution necessitate securing a majority
of the electors voting nationwide and a majority in most states.” This provision makes
it extremely difficult to secure formal amendment of the Constitution. In 102 years,
only 8 such amendments have been approved by the people at referendum. Thirty six
have been rejected.

Constitutionally speaking, therefore, Australia is a very stable parliamentary
democracy, with elected legislatures both nationally and in each of the States and self-
governing Territories. However, all of their legislation is subject to challenge and scrutiny
in the courts and ultimately in the courts and ultimately in the High Court of Australia.
A particular provision of the Constitution makes it relatively simple and quick to bring
constitutional challenges before the High Court. This is s75(v) of the Constitution which
has been described as an assurance of the rule of law.” So long as a party has the
necessary “standing” (or legal interest) to bring a challenge, that party can bypass lower
courts and proceed directly to the apex court. That court may, however, remit the
matter to a lower court, federal or state. Increasingly, in recent years, the requirement
of “standing” has been given a broad ambit in Australia. But it is not unlimited and

z Australian Constitution, s71.
? Australian Constitution, s128.
‘ Australian Communist Party v The Commonwealth (1951) 83 CLR 1.
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generally necessitates the existence of a financial or other special or personal stake in
the outcome of the legal challenge which the party wishes to bring.5 The extent to
which an individual citizen, as an elector or taxpayer, has sufficient interest to raise a
constitutional challenge, is a matter of con’troversy.6 Sometimes, the absence of
“standing” has been a way by which final courts can avoid deciding controversial political
decisions that they feel are better left to the democratic processes and the legislature.’

Not only is Australia very stable from the constitutional point of view (it has the
sixth oldest continuously operating constitution in the world: after the unwritten
constitution of the United Kingdom and the written constitutions of the United States
of America, Sweden, Canada and Switzerland). The rest of the Australian legal system
is also relatively stable. Australia has never had a revolution or coup d’état. Its legal
system has evolved gradually from that of Britain. Many old statutes, applicable to the
circumstances of the colonies, were inherited from the United Kingdom and applied in
Australia. Some still are. Nowadays, however, statute law, which is made in democratically
elected parliaments, predominates. The judge-made law, decided by courts in resolving
particular legal disputes, must give way if a parliament enacts a valid law on the subject.
Decisions on whether such law is valid are left to the courts.

In Australia, courts have the final word on constitutionalism; not the legislature.
By the same token, courts are respectful of the democratic legitimacy of the parliaments.
They do not needlessly hold legislation to be unconstitutional. Yet when that happens,
the decision is always accepted by the institutions of government, just as the peaceful
changes of government at the ballot box are accepted, once elections are concluded.
People are entitled to criticise judges and any other officials and to agitate for change,
even basic change — whether of the monarchy, the legislatures or the courts — without
fear of punishment or retaliation. Australia has a robust media (although the print media
is in relatively few hands) that thrives on criticism and controversy. Although there is
no comprehensive bill of rights in the Australian Constitution, the High Court of Australia
itself has upheld, as an implication from the provisions in the constitution establishing
electoral democracy, that purported restrictions on the public discussion of the matters

AR. Blackshield and G Williams, Australian Constitutional Law and Theory (3 Edition) 2002, 1301-1308; and
M.D. Kirby, “Deconstructing the Law’s Hostility to Public Interest Litigation” (2011) 127 LQR 537 at 560.
Combet v The Commonwealth (2005) 224 CLR 494 at 616 ff [295].

This was the response of the majority of the Supreme Court of the United States recently in the case challenging

the constitutional validity of state legislation on marriage equality for same sex couples.
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of political concern can only be valid if they do not inhibit the operation of the democracy
for which the Constitution provides.8

With a division of powers between the Federal Parliament and those of the States
and self-governing Territories, it is necessary (as all acknowledge) to have an independent
umpire to resolve contests as to law-making power. In Australia, that umpire is provided
by the courts. Unlike some democracies, there is no special constitutional court, such
as the Constitutional Courts of Thailand, Germany and South Africa. Every court in the
land is obliged to apply the constitution as part of the law. Constitutional arguments
may be raised, and must then be determined, in the courts: from the lowest to the
highest. When | was young, there was a provision by which any constitutional argument
relating to the respective powers of the federal and State parliaments had to be referred
immediately to the High Court of Australia for its consideration. This had the consequence
of stopping a legal case mid-stream until that court determined whether it would take
the issue for decision, refer it elsewhere; or allow the matter to proceed.9 However,
that inconvenient provision has now been repealed. The Constitution therefore permeates
the legal system. Most Australians are content with that arrangement, although
occasionally criticisms are voiced on the footing that the skills that make for accurate
decision making on criminal law, insolvency or contract law are not necessarily the same
as those philosophical and political insights essential to wise decisions of a constitutional
character.

The Australian judiciary is divided in several ways. First, there are federal courts
and judges: notably the High Court of Australia; the Federal Court of Australia; the Family
Court of Australia; and the Circuit Court (formerly the Federal Magistrates Court). Originally,
there were relatively few federal courts and judges in Australia. By an innovative provision
of the Australian Constitution, federal jurisdiction could be invested in any court of a
State."® This provision generally worked well until the 1970s when creation of federal
courts became common. Alongside the federal system of courts are the State courts.
These range from State Supreme Courts (successors to the colonial courts originally
created in the Nineteenth Century by Royal Charter); State District or County courts; and
Magistrates Courts (or Courts of Petty Sessions). The last mentioned courts deal with
police, traffic and small or minor cases, civil and criminal and process about 90% of the

s Lange v Australian Broadcasting Corporation (1997) 189 CLR 520 at 559, and cases there cited.
’ Judiiciary Act 1903 (Aust.) 35B.
10 Australian Constitution, sT7(ii).
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cases coming before courts in Australia. In all, federal, State and Territory courts comprise
about 1,000 judicial officers for a population of 23 million. The courts are assured by
federal Constitution of their independence (and hence, it is expected, their impartiality,

11

integrity and neutrality)

Generally speaking, | believe, the courts are respected by the Australian people.
Judges, like other human beings, have faults and make errors (some of which can be
corrected on appeal or review). There have been relatively few cases of judicial corruption
that have come to ligsht. When they do, they are truly shocking.12 Judges, federal and
state, enjoy tenure. In the case of superior court judges, they cannot be removed from
office at the will of the government or parliament. They hold office during the term of
their appointment (usually up to the age of 70 years). They cannot be removed except
by a resolution of parliament which is based on “proved misbehaviour or incapacity”.13
In the history of the Australian Commmonwealth, no federal judge has ever been removed
in this way and only one State Supreme Court Judge (Queensland) was so removed.
Institutions that receive and investigate complaints of misconduct and corruption has
recently been established. However, these have been mainly addressed to the conduct
of politicians and other officials.™

The appointment of the judiciary in Australia, follows the British tradition. Judicial
officers are appointed by the elected government of the day. There is no requirement
for a legislative vote or approval. Nor is there provision for legislative questioning or
participation in appointments. Increasingly, in recent years, and especially with lower
courts, judicial positions have been advertised; interviews of candidates have been
conducted and recommendations made to the government, which the elected
government normally (though not invariably) follows. In the highest courts, particularly
in the High Court of Australia, there are no advertisements and governments rightly prize
their power of appointment. They realise how important judicial philosophy and attitudes
can be to decision-making in controversial cases.

" The principle is applied to State Courts in Australia, as an implication derived from the provision of the Australian
Constitution obliging them to receive federal jurisdiction. See Kable v Director of Public Prosecutions (NSW)
(1997) 189 CLR 51.

12 Since the Australian Constitution came into effect in 1901, no federal judge has been removed from office. Only
one State judge (Justice Vasta in the State of Queensland) has been removed from office under equivalent
provisions in State Constitutions.

B Australian Constitution, s72(ii). There are similar provisions in State Constitutions.

" Judicial Commission Act 1986 (NSW).
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In the case of the High Court of Australia since 1979, there has been an obligation,
by statute, for the elected federal government to consult all State governments, which
are also democratically elected, before appointing a justice to the apex court.” However,
consultation does not control appointment. The justification for such a direct participation
of the elected government in the appointment of judges is that the work of judges is
not purely technical: certainly in the highest courts and particularly in constitutional
courts. Perceived (or hoped for) philosophical attitudes of appointees are unquestioningly
significant for the discharge of judicial duties. The role of elected sovernment is generally
seen as appropriate in a democracy so as to reflect, over time, the ever-changing civic
attitudes. However, there is a strong tradition that, once appointed, judges have little
or nothing (including socially) to do with the members of the other branches of
government and especially politicians. They keep their distance. They must explain
their reasons. They perform their court duties in public under scrutiny. Judicial reasons
are open to scrutiny, commentary and criticism.

Judging is hard work. It is performed in public. It is increasingly examined with
critical and realistic appraisal. Most governments, because they are elected and ultimately
judged by the electorate, are careful and responsible about judicial appointments and
avoid appointing those who will not have the inclination and capacity to perform at a
high level. This is especially so in the highest court. For my own part, | would not favour
appointment of judges by committees especially if these were mostly comprised of
judges and lawyers. Often, as experience has taught in Australia, elected politicians have
a better sense of who should (or should not) serve in the judiciary. It is a way, at the
coming in and going out of judicial office, that appointees are subject to a democratic
imperative. To change significantly the present constitutional arrangements in Australia,
certainly in the federal sphere, would require a referendum. One change that was made
at a referendum in 1976 requires Australia’s federal judges to retire from office. In the
case of the High Court the 1976 change fixed a retiring age of 70 years. Some judges
and lawyers were and still are, critical of this change. However, | supported it (and still
do) because it ensures turnover and new generational perspectives.

| have said nothing in these remarks about the many specialised courts that now

exist in Australia to deal with such topics as the environment; industrial relations; drug
offenders and indigenous people. Nor of the introduction (once thought unnecessary)

P as provided by the High Court of Australia Act1979 (Aust.), s6 (“Consultation with State Attorneys-General on
appointment of Justices).
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of procedures for judicial education. Workshops like this one in Thailand are now
common, although they have to be conducted in a way that respects the independence
of the judicial participants and they are not so far addressed to the highest court most
of whose members are very long term judicial officers. Independence of the judiciary
includes independence from one another as well as from external influences. Each
country’s judiciary reflects its constitutional and political realities. In Australia, this means
that the judiciary is generally apolitical, is generally relatively invisible, hardworking,
somewhat distant, rather conservative and removed from influence and corruption. The
apolitical character of the judiciary does not mean that the judges are neutered. They
are robust individuals and their place on the liberal/conservative spectrum is constantly
studies by lawyers, scholars and media and this leads to speculation - often quite
accurate — on the judicial reactions to particular cases.

RULE OF LAW AND LAW OF RULES

The rule of law in Australia is a protean concept. It is not written as a principle
in the Constitution. However, in 1951, in the Australian Community Party v The
Commonwealth'® Justice Dixon asserted that it was an unwritten, yet fundamental
assumption of the Australian Constitution. It was the bedrock justification for the High
Court’s work (especially in the resolution of constitutional controversies) and an essential
guarantee of the democratic character of the government for which the Constitution
provides.

Most observers conceive of the rule of law as a protection for observance of the
constitutional text and for the survival of its central institutions — the Parliament, Executive
and Judiciary.

The role of the federal judiciary, and ultimately the High Court of Australia, in
upholding the Constitution and the laws made under it, is implicit in the division of the
powers expressed in the Constitution. That division is not only as between federal and
State (sometimes Territory) powers, but also as between the organs of government
themselves. Most especially, the courts have assumed the role and duty to say what
the law is. Once the Court has done this the other organs have the duty to obey the
courts’ rulings. This is why the High Court of Australia has been especially defensive of
its own role, and of the role of the courts, in performing the tasks of the constitutional

' Australian Communist Party v The Commonwealth (1951) 83 CLR 1.
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arbiter. The judicial power under the Australian Constitution must not be assumed by
any other organ. And the courts must not perform what are essentially legislative or
executive powers. Whilst the separation of legislative and executive powers is not strict
in Australia, that of the judicial power is strict. Naturally, this principle has given rise to
many borderline decisions about exactly what is a judicial function and therefore one
exclusively reserved to the courts. In an age of complex public administration, drawing
these lines has often proved difficult and controversial.

It is important to recognise that a constitutional court must constantly draw lines
and declare what the law is. These lines will often be contested in the law, the judiciary
and society. It is therefore important for a constitutional court to justify its decisions
with persuasive reasoning, impartial conduct and a high degree of manifest political
neutrality. Because politics is an exciting and contested business, it is natural for politicians
to criticise court decisions, especially those that appear inconsistent with past rulings or
those which seem damaging to their political interests and desires. Judges in constitutional
courts normally have to endure and be above such criticism. Punishing people for such
criticism used to be a feature of the Australian legal system through the law of contempt
of court. But in recent years, much criticism has been accepted as a burden that
constitutional judges just have to carry.

A major controversy has been raised in international circles in recent years
concerning the ambit of the rule of law. Is it limited in its operation solely to insisting
that courts give effect to the texts that are laid down by the lawmakers? Or are there
deeper principles that need to be observed, relating to the fundamental values of the
law and society? Some lawyers in Australia suggest that it is a mistake for the law to
become entangled with broader questions. They say that law should confine itself to
enforcing the rules laid down so that is enough. However, the experience of recent
times has caused critics of this narrow view of the notion of the rule of law to suggest
a wider ambit for the operation of the principle of the rule of law. Germany, under the
Third Reich, was, in many ways, a rule of law society. Judges continued to perform their
normal duties in cases about contracts, wills and taxation. But there were ‘black holes’
when it came to enforcing the law upon or for certain minorities in the state. They could
not look to the law to protect them. This reality has led scholars and jurists to contrast
the true notion of the ‘rule of law’ with the narrower notion of a ‘law of rules’.!” The

' M.D. Kirby, “The Rule of Law Beyond the Law of Rules” (2010) 33 Aust. Bar Rev 195.
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narrower notion is not, for them, sufficient. It is regarded as formalistic and prone to deal
with appearances rather than with actuality.

One great English judge, Lord Bingham, suggested that, in contemporary
circumstances, the rule of law included not just enforcement of rules but also observance

of some basic principles in society'®:

1) The law must be accessible and, so far as possible, intelligible, clear and

predictable for the citizens;

2) Questions of legal rights and liability should ordinarily be resolved by application
of the law and not by the exercise of discretion;

3) The law must apply equally to all, except to the extent that objective
differences explain and justify a relevant differentiation;

4) The law must afford adequate protection for fundamental human rights;

5) Means must be provided for resolving, without prohibitive costs or inordinate
delay, bona fide civil disputes which the parties themselves are unable to

resolve;

6) Ministers and public officials at all levels must exercise the powers conferred
on them reasonably, in good faith, for the purpose which the powers were
confined and without exceeding the limits of such powers;

7) Judicial and other adjudicative procedures must be fair and independent; and

8) There must be compliance by the state with its international legal obligations.

| am sure that there are similar controversies about the ambit of the rule of law
principle in Thailand. As in Australia, | have no doubt that the notion of observing the
rule of law — and of expecting a constitutional court to uphold that notion — will bring
forth controversies and debates. In a democracy, this is a healthy characteristic. Usually
the resolution of such conflicts will be achieved in the democratically elected organs
of government (the legislature and executive). But some core notions of the role and
functions of the courts have to be left to the courts themselves to decide. Between
the democratic elements in society and the unelected elements, there will always be
vigorous and sometimes heated, differences that will invoke vigorous debates in the
media, political parties and civil society. This is not unusual. It is healthy. Only is a
country like North Korea is such debate forbidden and feared.

' Lord Bingham, “The Rule of Law” (2007) 66 Cambridge Law Journal 67 at 81.
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I now wish to turn to four cases which, when decided by the High Court of Australia,
were extremely controversial at the time of their decision. Some still are. They illustrate
the type of differences that can exist; the legitimacy of contested viewpoints; and the
necessity of having an arbiter (such as a constitutional court) that will authoritatively
decide such questions, at least for a time, until they are raised again.

FOUR CASES

1. The Communist Party Case of 1951:

Amongst the most controversial decisions of the High Court of Australia was that
reached in March 1951 concerning the constitutional validity of legislation enacted by
the Australian Federal Parliament to ban the Australian Communist Party and to remove
civil rights of its leadership and its members. The Communist Party Dissolution Act 1950
(Aust.) was enacted by the Parliament pursuant to an express mandate given to the
incoming conservative Coalition government at the general election held in December
1949. A long preamble to the Act recited the suggested revolutionary purposes of the
Communist Party “to seize power and to establish a dictatorship of the proletariat”.
The legislation relied for its validity chiefly on the following powers granted by the
Constitution to the Federal Parliament, namely the defence power;19 the executive
power” and the express incidental power,”" i.e. that the law was justified by matters
incidental to the preservation of the Constitution and the form of government that it
provided for. In his reasons upholding the validity of the law, Chief Justice Latham
quoted the words used by Oliver Cromwell in England three centuries earlier: “Being
comes before wellbeing”.

In other words the basic justification advanced was that the Federal Parliament
was entitled to defend the Constitution and to use for that purpose the powers granted
to it for “defence”. Similar legislation had earlier been enacted in the United States
and upheld by the Supreme Court of the United States in Dennis v United States™ just
a few months earlier. Accordingly, the Australian Government was very confident that
it would succeed before the Court. In the result, however, all of the other participating

0 Australian Constitution, s51(vi).

2 Australian Constitution, s61.

2 Australian Constitution, s51 (xxxix).
% 301 US 494 (1951).
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justices (5 of them), led by Justice Dixon, surprised the nation and shocked the Government
by declaring that the law was constitutionally invalid. It was thus totally ineffective and
a legal nullity. The case was fought in the High Court of Australia by the lawyer politician
who had formerly been a member of the Court, Dr H.V. Evatt KC. This fact added to
the tensions about the decision.

The Court held that it was not possible for the Australian Parliament, by a preamble
enacted in the law, to “recite itself into power”. In effect, the Court said that Parliament
could deal with acts of subversion. However, it could not use its constitutional powers
to suppress the advocacy by communists of their political views and doctrines about
society.

Stunned by the decision (which came when Australia, like Thailand, had servicemen
fighting with the United Nations in the Korean War) Prime Minister RG Menzies proposed
the amendment of the Constitution to overcome the decision and to make the federal
legislative power clear. However, in a referendum held later in 1951, the double majority
required for amendment of the constitution was not achieved. There was no majority
in the overall vote although the result was close. Moreover, there was no majority of
States favouring change to the Constitution.

In retrospect, the decision in the Communist Party Case was a strong assertion
by the Court on the limits of the power of the Federal Parliament to change a basic
feature of the liberal democracy envisaged in the constitutional document. People
might disagree with communists, even strongly. But the way that disagreement was
envisaged to be expressed was through the ballot box; not by imposition of a legal ban.
The Australian Constitution had no express bill of rights with provisions guaranteeing
freedom of expression and freedom of association. Most of its judges at the time would
not have been seen the Constitution as specifically civil libertarian in nature. Most were
conservative commercial lawyers. However, Justice Dixon stated that “history and not
only ancient history” showed that restrictions on liberty were often proposed by executive
government. The role of the Court was to ensure that those restrictions were always
consistent with the federal constitutional charter: its text and structure.

Most commentators today regard the Communist Party Case as a high point in
the history of the Australian court.”” Nevertheless, critics (sometimes in the judiciary
itself) have contended that the Court took an overly narrow view of the “defence”
power and that its decision was unsuitable to the modern age in shaping the national

2 G. Winterton, “Dissolving the Communist Party” in Evatt Foundation, Seeing Red , 1992.
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. 24
response to acts of terrorism.

2. The Mabo Case: Aboriginal Land Rights: A second case with great
reverberations was the decision of the High Court of Australia in Mabo v Queensland
[No.2] in 1992.” When the Australian continent was settled in colonial times, the British
administrators regarded it as basically unoccupied, certainly by any civilised society.
They therefore did not recognise any Aboriginal laws, nor the laws of any other indigenous
group living in the Australian Territory. They, and the colonial courts, treated Australia
as, legally speaking, an empty continent: terra nullius.

This doctrine was challenged in the 1980s and 90s by Mr Eddie Mabo, an indigenous
man from the Murray Islands in the Torres Strait, situated off the northern coast of
Queensland. His argument rested on the proposition that the legal doctrine, earlier
declared by the judges, was factually incorrect and inconsistent with the equal treatment
of all Australian citizens before the courts. The factual evidence relied on was that of
anthropolosgists. They gave evidence on the record that Australia’s indigenous peoples
had developed extensive laws on communal ownership of land. However, the arguments
for Mr Mabo were also advanced by reference to international law guaranteeing protection
of all persons against racial discrimination.

Although the Mabo Case was not a constitutional one, in the sense of involving
the interpretation of the Australian Constitution itself, it certainly challenged certain
basic assumptions about the state of the law in a country governed under that
Constitution. Generally speaking, land law is an area of legal regulation that is only
altered for a very good reason, and the only by the elected parliament. However, for
150 years the elected parliaments of Australia had not altered the old principle of terra
nullius. They had failed to protect the minority of indigenous Australians.

When the High Court of Australia announced its decision in the Mabo Case in
1992, it came as big shock to federal, State and Territory governments, the mining industry,
pastoralists and many other people, including some lawyers and academics. However,
a majority of the High Court (with Justice Dawson alone dissenting) upheld both the
factual and legal arguments advanced for Mr Mabo. Justice F.G. Brennan wrote the
. . . . . 26
principal reasons for the majority. In the course of his reasons, he said:

“ Thomas v Mowbray (2007) 233 CLR 307, esp per Callinan J..
» Mabo v Queensland [No.2] (1992) 175 CLR 1.
* Jbid 175 CLR 1 at 42.
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“The expectations of the international community accord... with the
contemporary values of the Australian people. The opening up of
international remedies to individuals pursuant to Australia’s accession to
the Optional Protocol in the international Covenant on civil and political
rights... brings to bear on the common law the powerful influence of the
Covenant and the international standards it imports. The common law
does not necessarily conform with international law, but international
law is a legitimate and important influence on the development of the
common law, especially where international law declares the existence
of universal human rights. A common law doctrine founded on unjust
discrimination in the enjoyment of civil and political rights demands
reconsideration. It is contrary both to international standards and to the

»

fundamental values of our common law...

The result of the Mabo Case was to oblige the enactment of federal legislation
in the form of the Native Title Act and detailed provisions for the assessment of
indigenous claims to title to land. Where such title had already been granted as
effective ownership of the land in question (freehold), it was not disturbed by the
decision. But where it was possible to reconcile and continuance of native title with
some other title provided by the law, the law was to uphold native title to that extent.
In legal terms this was a revolution. Significantly it was achieved as a result of a decision
of the apex court; not as a result of legislation, democratically arrived at.

3. Roach v Electoral Commissioner: Prisoners Voting Rights: Those who have
been following recent decisions of the European Court of Human Rights will know that
that court has repeatedly held that the United Kingdom cannot simply deprive all
prisoners as a class of the right to vote in general elections. Under the European
Convention on Human Rights, prisoners remain human beings and citizens entitled to
vote unless deprived of voting by proportionate legislation.”” Mr David Cameron, Prime
Minister of the United Kingdom, has said that these decisions “sicken” him. He asserts
that the United Kingdom Parliament must have a right to decide who will vote and
thereby to deprive convicted prisoners of that entitlement, at least while they are still
in prison. For him, this is the essence of parliamentary democracy.

?" Hirst v United Kingdom [No.2] (2005) 42 EHRR 41.
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In Australia, voting is, by federal law, compulsory in federal elections. This has
been so since 1923. An amendment to the federal electoral statute was enacted in
2006, purporting to deprive all Australian prisoners of the right to vote. This amendment
was challenged by a prisoner serving a sentence for a dishonesty offence in Victoria.
Following an earlier ruling in Canada,” and the ruling of the European Court, she
contended that the Australian Constitution protected her right to vote and that the
law purporting to disqualify her was invalid because disproportionate and excessive.
Evidence was placed on the record before the High Court of Australia indicating that
some prisoners serve a sentence in custody for a very short time because they cannot
afford to pay a fine. Up until the 2007 amendment, prisoners serving only 2 years
imprisonment were entitled (and obliged) to vote if they were citizens. Only those
serving longer sentences were disqualified from voting.

In the result, a majority of the High Court of Australia upheld the prisoner’s
challenge. It concluded that the pre-existing law (disqualification for imprisonment of
2 years or more) was proportionate. The amending statute of 2006 was unconstitutional.
It was supported by the Australian government of day led by Mr John Howard. However,
that government lost office in the ensuing election and the law has remained the same
ever since. A Professor of Law, Professor James Allan, has been intensely critical of the
decision of the High Court in this case:

[This is a] prime example... of judicial activism... [A] rather blatant
example... of illegitimate judging techniques or interpretive approaches
taken by the majority justices. The fact that the outcomes achieved in
both instances are likely to be seen by many (me included) as, on balance,
a good call in cost-benefit terms... does not in some magical, ineffable
way make the illegitimate interpretive approaches of the majority
judges thereby acceptable or legitimate... [They are] implausible and
farfetched... 2

Two justices of the High Court of Australia (Justices Hayne and Heydon) dissented
from the majority opinion, of which | was part. However, that decision was written by
reference to the history of the interpretation of the Australian Constitution; an analysis

* Sauve v Canada [2002] 2 SCR 519 (SCO); cf Mulholland v Australian Electoral Commission (2004) 220 CLR 181.
» J. Allan, “The Three ‘Rs’ of Recent Australian Judicial Activism: Roach, Rowe and [No] “Riginalism”” (2012) 36
Melbourne University Law Review 743 at 745.
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of its textual provisions; a reference by analogy to the earlier decisions in other jurisdictions
on like issues of principle; and close attention to the arguments of the parties.

The critics of the decision in the Roach Case suggested that it was for the elected
parliament, not the judges, to decide who should enjoy the vote. However, the fallacy
of this argument could be seen when it was remembered in Australia, that at different
times, the statute law of England had forbidden Roman Catholics for taking part in public
life; and Aboriginals and Chinese citizens from voting. So there had to be some limitations
or the entitlement to vote would be hostage to self-interested political decisions. The
limitations were as declared by the nation’s constitutional court. In the nature of such
declarations there will be differences and disagreements. However, the court has the
responsibility of being the final umpire and the decision of the majority judges will
decide the outcome and express governing law.

4. Minister for Inmigration v B: Refugee Rights: Many decisions in recent years
in Australia have examined power of the Federal Parliament to make laws in respect of
refugees. A number of those decisions have disallowed provisions in such laws holding
them to be unconstitutional. They might have been popular with the electorate or
sections of it. But the duty of the court was to uphold the Constitution in a neutral and
impartial way.

One case came to decision in 2003 concerning two young boys. They were known
by the description “B”.*° They claimed to be refugees from Afghanistan who arrived in
Australia with their parents but without entry visas. They were thereupon detained in
a camp situated in the middle of the desert in South Australia. They asserted that the
provisions of the Migration Act 1958 (Aust.), obliging the universal detention of refugee
applicants until granted an entry visa, amounted to a misinterpretation of the Act. They
contended that the Act applied only to adults who could be expected to know the
obligation to secure a visa. Children were innocent of any error. So the Act should be

held not to apply to them. That approach was upheld in the lower courts.

One of the provisions of the United Nations Convention on the Rights of the Child
states that, in the instance of children, detention must only be for the shortest possible
time and as provided by law. Arguably, Australia was in breach of this obligation because
it had accepted the Convention by ratifying by and subscribing to its terms.

* Minister for Immigration v B (2003) 219 CLR 365.
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| was sympathetic to the arguments for the children. When [ left the courtroom,
at the conclusion of submissions, | was inclined to uphold those arguments. Yet when
| undertook the necessary close analysis of the applicable laws, it soon became clear
that | could not do so. First, it was made plain in the record that federal officials had
warned the Australian Parliament that, if they went ahead with a law obliging detention
of all children, such law would probably be in breach of the Child Convention. So this
was not some mere oversight which the court could cure by reading the statute narrowly.
Moreover, there were specific provisions in the Act, for example in respect of searching
children in detention. If the Act did not apply to children at all, why would such provisions
have been adopted?

In the result, | was obliged to rule against the children and to require them to
return to detention. Of course, this was a painful decision to have to make. However,
it illustrates the duties that fall upon judges in accordance with the principles of the
rule of law. Judges enjoy no authority simply to do, as judges, what they consider to
be right or just. That question was to be decided by parliament. Australia had no human
rights provisions in its Constitution that we could call upon to invalidate the parliamentary
law. We were required to give effect to the law, no matter what our private opinions
might be about it.

In a sense the rule of law matters most when judges are called upon to rule in
favour of an outcome that they personally disagree with. That was my case in the case
of “B”.

CONCLUSIONS

It follows that, in every country, and certainly in Australia, the rule of law is greater
than the individual judge. Constitutionalism cannot simply depend on the whims and
preferences of the individual judges. Their duty is to the letter of the law but also to
the purpose and spirit of the law. There are limits upon them that they must obey. If,
on analysis, a law is clear and, if it valid under the constitution, a judge’s duty is to give
effect to it.

This notwithstanding, many laws are not clear. Many constitutional provisions
themselves are unclear. In that lack of clarity lies choices to be made. The duty of the
judges is then to make those choices as clearly as they can and to provide persuasive
reasons: striving for legal accuracy, constitutional consistency and (where possible) justice
and fairness. These are heavy and sometimes mutually inconsistent responsibilities.
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Especially in a national constitutional court, they demand scholarship, devotion to duty,
respect for the democracy but insistence of the separate protective power and
responsibility of the judiciary.

What is appropriate in any case has been determined by those who are familiar
with the applicable laws; knowledgeable about their texts and history and alert to the
considerations of justice operating in society. The judge is therefore controlled by law.
But the law will itself afford the judge inescapable obligations of choice. So long as such
choices are made with clarity, honesty, integrity and supported by appropriate reasons,
the judge will have done his or her duty.

In the international community, the Bangalore Principles of Judicial Conduct™
have been adopted to express the expectations imposed upon those who hold judicial
office. Those expectations are summed up in 5 basic concepts:

¢ Independence;

e Impartiality;

® Integrity;

e Propriety;

e FEquality; and

e Competence with diligence.

If, in deciding each case, a judge observes these basic values of judicial conduct,
that judge will earn, and deserve, the love and respect of the people.

* ok ok ok

*" United Nations Office on Drugs and Crime, Commentary on the Bangalore Principles of Judicial Conduct (UNODC,
Vienna 2007), 39 ff. The author is the rapporteur of the Judicial Integrity Group which devised, revised and

helped implement the Bangalore Principles.
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The Right to Public Assembly
In the Context of the Constitution of Thailand
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1

(61) SINCE WE HAVE GRANTED ALL THESE THINGS for God, for the better ordering of our kingdom, and to
allay the discord that has arisen between us and our barons, and since we desire that they shall be enjoyed in
their entirety, with lasting strength, for ever, we give and grant to the barons the following security:

The barons shall elect twenty-five of their number to keep, and cause to be observed with all their might,
the peace and liberties granted and confirmed to them by this charter.

If we, our chief justice, our officials, or any of our servants offend in any respect against any man, or transgress
any of the articles of the peace or of this security, and the offence is made known to four of the said twenty-five
barons, they shall come to us - or in our absence from the kingdom to the chief justice - to declare it and claim
immediate redress. If we, or in our absence abroad the chief justice, make no redress within forty days, reckoning
from the day on which the offence was declared to us or to him, the four barons shall refer the matter to the
rest of the twenty-five barons, who may distrain upon and assail us in every way possible, with the support of
the whole community of the land, by seizing our castles, lands, possessions, or anything else saving only our
own person and those of the queen and our children, until they have secured such redress as they have

NIAIARITETINYRY U 15 6N 44 \houngun1ag - Aamau w.a. 2556 107



o330Ma [ngaane

=

fansnesdemndrenssumnensdieliuiloyndliuneu n1slddnsiemndlussezusn

sz dunsidunusiugstudesesmnddonssuningnidlaenss Aeuloszuausgani

v < & gy a & ] A a <
L?JllLLGUQGUULLQSNF{;ljLLV]U?'TUQiV]JJ"I‘\]']ﬂﬂqiLa@ﬂﬁﬂﬂJ@\iﬂigsﬂqsﬁu YULNHNI18UTN15LU Y

Aldgrunavsnisluniunssuningnsd ansieamndd lawawinndudnivesuszyvu

a o ¢

(Commoner) MzSoamnndsadieuims ewnlunndlusedasemisdiunny wagsuwuy
Y09n1550nddinnuvainuateundu nduiilunisBuniidesesseu Avaundunis

FAAITUETYNTY al Mn1svedreuInTvIededfdyad sune dnsiduauiuann

d‘ v a 1%

Windulalensaslusaaln

Y] wa

anuiyuyy ldaauninisvesheusmvizedhedadyed
RREVAIA
& v a £ 1 ! LY = a =3

wenanil Msyuuuddinnufettesegrauenlisaniuaiamlunisuaniaufniiy
(Free Speech) 8nde n3aldenaniledn Tumenguune wesamlunisguyy Wauunnans
Tunis¥eanduaziadnmlunisuannaufniiu

| L < Ao w I3 = - | AW

winsyuuRassae TddnsilunmsyuyandingUssasdmeanisilewselyl ldnuae
gy 2 Usenis fie

Usn15nuile N15guyNansisae gaulinansznudadszyrvy Ndilddasau

' o A v v oA = . v = o

n1sguysegnmaniaeslild lnsanizediede nisnuszvvuliamnsalinaisnsasnd
nsguyuldninun® wu nisiluanunsaldauuienisdyaslu-ndumuund (Right to
Pass and Re-pass) T3uvI9MALABATOUTIAIYAIY BULHBINIAINATYLYY WU LHIAT
voz \Hudu Jeradinguluai McAra V Magistrates of Edinburgh leansmanlinsuad
AL 1913 91 @ mlunisyuyy WewaninnuAaiiuty wensenldlaehinuin A0
Tindinsldasnmiduile dsdu gldaTamlunisyuysluiansisugdad “wihnlagdseny”
(Implied duty) Nagsesyuysludnuazineliiinxansenusegdutiosian

Uszn15iiaes NsyuUNEsIsae “IanudesineinaaliasuBeuies” wlaaue
WIgn1sguyuasIsagidunisidiunsindiduresaunyuin luaaiuilaaaiuninis
warlugisssaznauuneaueds JuwdguuesiidhUssaivaniunsunyuyaduegiaseaiu
wiRgLusLsazAusdianusenistueasdeailimilioudu donsualdeiu dauaune
luniseanussanunaduaieiu Wudy Jadefeadudidyuyunail Srunsiinadoszau

YaarudaniinaullasuituTeerIeinlugnnseinazlindvsiasnmuesyanadu

determined upon. Having secured the redress, they may then resume their normal obedience to us. [Emphasis
added] Etc.
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Article 21 The right of peaceful assembly shall be recognized. No restrictions may be placed on the exercise
of this right other than those imposed in conformity with the law and which are necessary in a democratic
society in the interests of national security or public safety, public order (ordre public), the protection of public
health or morals or the protection of the rights and freedoms of others. IneUsenalnalddnlunAvesnin
syrhalssmadsnamlnensmagyiRdle Tl 29 ganen 2539 Ll,axpﬁﬂﬁuﬁG”maﬂﬁﬂ“ﬁmmﬁuﬁﬂﬁa‘jﬁmdné‘?w,sﬁuﬁ
30 Wn3IAY wW.A. 2540.

Unsal Jauseins, MINTINYVNETITRENITYLYLENSI0ME, AULJ Vollll December, 2012, wih 3-5.

NIAIARITETINYRY U 15 6N 44 \houngun1ag - Aamau w.a. 2556 109



o330Ma [ngaane

ANNNTFaULATANFBINITRIUlUS s FUIawAzdIRNlnem ST

el nguuievesUssmanimuiulssesulasunegneniuiy o9 Usee
aviussglwesull Usemaansnsasansaaa Ussimaanszosng wasUsemaansivetaning
= Yo ] a P 1o v Yo Y
Jalasuseaatamlunsyuusluniassaendululngas Ingliddesdasuougnanninau
WIntfiney kazsgaedlinIUANATOINTYUYUNYBUAINMUY AADAIUVIUNITAAY
MIguLNmEIasNsnguese Wlddndiuneauarsuinsdiwazlidulumuduneuainszdu

\wlUgniin®

nsyguyuasIsazlulssnalng

wiuUszmalng Msguuulavasusarsranensduainmilasunissuseduy

d
$T5ITUUYLAWATTETTUY L NITIvR 1T TINg WnsdnsY 2489 dmSuSTeITUULM

o

sweandnslveatuiagiu (w.a.2550) ladyaasusaaliluuing 63° uenanil avissana
galasunisAuasesuninisenitaUsemeiimedninailowazdnininisdes (The UN
International Covenant on Civil and Political Rights : ICCPR)® 98 21 Fauszmelnglidn
HumAlnisniaeydd Wotudl 27 sanan w.m.2539 uardnatadudiauiud 30 unsiau
.71.2540 LJusiugn

Y o o

Tuduasegia wazdny nsguyutaznsiusnudueseefidAydmiulssanau

o

syavatsvesdinuing Tunisazouanuhenioutdgymuinvesuasdeissndesvosnuluia

o [

Sguna wiluvnanisieansunases nsguyaLaznsdurUIl gnitiduasesdieddaluns

<9
'

=

doansmuAniuanIsiissveIngunsdiowneg dednuuaziuesesdiolunisnanuiguia

) = o ! [d = Ao o = a =3
Lﬁiﬂ?WﬁLuﬂﬁiﬁﬁJ‘L‘gﬂJ ‘N‘U‘U’J’WLﬂuLﬁiﬂ’TW‘Vlﬁ’]ﬂiyfﬂ@ﬂi]ﬁ%sﬁ’]‘sﬁu‘l‘ﬂﬂ TunsuanieendanuAnLiy

a [ [ [ o

N19N15Ll0e LATwERe daunardausssuduaziiludnisasiesingrundrAyvesdeny

el
'

UszrSulneuavilnsglunian

@ a Y1 a Y b
9g19l3AA wdinasanlunisyuyuvesUszvrvurilngaslasunisAuases lag

Sgossuyeylnenazniniszuinslsemeaimedndnaliosazansnienisdes (ICCPR) Anu

YR

snmuszmsilldliadnmauysal wilduaSamienagniidald nanfe Tuenuiitiudes

q o a { { o o Y o o . ..
Junds ey, wEnmlunmsyuydluiiansisae: vdnialluagdodndn, http: www.enlightened-jurists.com,

wih 1-2.
SpossuuwRTeINdnslng Wisns1y 2550 131 63 F3AGeN.
The UN International Covenant on Civil and Political Rights : ICCPR.

110 NIANTAATFETIUYY TN 15 16w 44 Flounguaiau - Anau w.A. 2556



msuanseannUsyrsulae lnensyuuaisrsasmeldsgssauauiosivernninslne wnsAnsy 2550

[ a o v o aa & =
Judnfaw msddanisyuuuaiunsanseyilalunsaindunisyuyuluaniuiiansisae was
nsIfiaasaniinguszasAiiofuasesauazaInveslsey1vuyanaiaunazldn

GRBRETIEANY

wANANY MUNINT 21 VBINANTENINUTEWATIMEEVENALTBIwa AnSn1enIsiiles
(ICCPR) nisdriatasannisguyaluiiansisazdeaduly Wisduasessnwiaulasndie
d1571500Y AUATUSEUTRETRINIAY LaTANATOINTANSITNEYMY (TRgUssasAauysenis

o A w v va [ 1 < a a i L4 a
nasildlavgaRlilusgessuyaradine) eagelsid Tueunussimasgluaniinisalanidu
v3eeglun1IraInTINNdsU N mlunsgNyNasTEEgnINin ieShwiauasuSeuTey
ANuuAIUanieveesy n1elanguuiednniensusnssnisiuaniunisaignidusay
NNBYNIIAN
' < 1 = ' N9 Yo o =

agalsiny vauelsewelneasdiuinguanenldddaasamlunisyuyuasisuy
lussniranamuseimaeglunnzasnsuvseluseninnaniimsussnaaniunsalanduvse
Ussmieldngdenisdinuintu’ wifdsliusngindnisesmszssdyainmaninugidediin
nsyuudluianssauzuasmsiaurulunizund eanulddsduusdadidla

At Tunesufon elinsyuyuyserievoel sy WInTNNA1599390 091

d‘ Y v v 3 ~ ! gj M YA o (3 ~ o a LY
nguunsduanlddsAulageylay Mennguanewmaduldladiinguszasd iweatunisiu
nsyuyuluiunas sy 8nne allundyandandaiundnaiaimlunisyuyulnense
Tngtanivogdansimualvigyuyudeaveaygnneudiiuns tawn wizsedyaAasnes
VIUA WA, 2522 WIzSUQYEIANIIMaT W.A. 2535 WAluliuLiu (@Uud 2) w.A. 2549 atayem
ulaliguyuvseldiiufiouunaiy aunsluanislunisyuyuvseiuvuIunaulasuayys

va v

Wumledeanidminn® wisensessdugisnuanuaretauazanudussideuiseuiesves

o

Urndles w.e. 2535 wasnsyudyafnuaunisiavaniagldeiomenaidss w.e. 2493 1Wusu

dedlifingrunedsiensyuusluiianssasgairuaaninasivednfmesnmlunis
YWUNYDIUsTYIRU e TngUsrasAlumsAuasassnyaNuUasniuasIsae AnuauteuTay
Yosdeny UarAuasesUsrlevivasyanafiany Tudunaglaliiunasnsaedu aundygalilu

UINT1 63 ITIAFADY WINTTETTUUYYLMT TN INBUAZIUN AN TENIUsEINAY Favili

Usgnaumengmuneiidify 3 atu Ao wegsliaAngdumsfin we. 2457 wsEs1uimunnIsuSNTsIwnIshy
anmrmsniandu w.e. 2548 wasnsesdyaAnsshwianuiuaaneluswerandng wea. 2551 suadu,

' g o aa o o :4' aa o 1 4 v  wady Yo < o N g
agelsff Addaduenasgsssuyni 11/2549 adedn “anuundygindesldsveynyinlunidenouty

' Y
waa o v o = o A

DuuntyelRndaudetueEnmduiiuguvesussysulaeduda”.

NIAIARITETINYRY U 15 6N 44 \houngun1ag - Aamau w.a. 2556 111



o330Ma [ngaane

14 %

avnnUgyaldlilungurune Lifieudaou

Wil nounedallnulidaey wasnanNN1SEIALUBINTYULLLAZLAUTUIUUTEYIN
= v = Y = 1% o i o o = 1%
Ao AAsaTadeatstoseniowweinuludidentavunusing q uagludidsny liaasiauss
nafusesgUIaEaNUfURmudeiunieaty Bedeuavdnuiusiieiudaseniosveadyuyy
WNwile gouanunsaasIusinafusassualaunvniu

lnawnil Wiesensesruaulaaindemiarulardiny NSYLLNLALAUIUILEENTS

2%

o Aa = v [ v | = Ao W [y [
sindesnseviluanunfdwanseiioulaas 1Wududn Tudloaats Tuanundidgyduduy

& o

UGNANEINATY Wy Vlleusiuia $3an1 A18INa19INIR NTENTNNTONUIBTIVNTN

e [22)))

v a a 1

Suravau vIelugugsiandwansenulusiuATEaia WY VuauuaASYENAvEenuUUnNaI

1l
aeddny luannuiidudydnualnsssiimansvideeyasaianiu udu
dmiuusznvuyanaiia SsiildiAedesiunisyuyn (Non-Participant) sy
Fosldanuiiansisazvandl elifnguuneldguauindnoudimiilunsdnass
nslfiuftassmrssrispnuiuyarameusn TiismuaunauazasmnUasnfoudn

Ya a 3 ° A U a a = PN [ V|
Eﬂ%aVl51Uﬂq3ﬁﬂJH3Jﬂ@Tﬂﬂigwqﬂqﬁmﬂﬁg'WUﬂigVNaV]ﬁ Laimwsuamﬂﬂawamlﬂ LWJURAUIN

'
a

Tddmasnnlunsiiuniavesideddiniansisasignlanu axazdinesanluanuduy

Y

agogeunfigy wiaiainnlunisusznevisnsauendnluusnamu Tududmiindnduy

v ° A Aav va o ¢ A Yo o I3 v
Aoninguunedy NElaNTngUsras Weniuauguan syuyslagenzan Uiy [Wumel

detavoamarsusenis

dmunguiyuyn TnolannzlunsdiifinnsyuyuiSonieamsmsisiosdaunnnisal
Sofuil 14 ganAn W.A2516 Juil 5-6 na1Aw WA, 2519 wMIaiTudl 17-20 nguanAL
WA, 2535 Sufl 7 ganAu 2551 wRNsaiiud 13-15 Wwigu WA, 2552 Lavananinnisal
nsaaensuysiilafeumeu-nguaiau 2553 Fadguialdlddmmsuagiisaens
asuionusuusuaaten syuuvesnguiguynawdumg Mafideindengn 90 e

UIUBNI1I 2,000 57

'
=

Weldfingruennamaninuet Tuneu 3N159An1sAUNSYRLNUTEaTe s sY T

Nado o ‘r{j v v

lunsaisgindusendimuauudloaniunisalfnezidudunsieneainuaiuiousosnie

Y ¥ A

o 1% Y ddou a = v A wva Y A v a
AMULUAIUABANEVBIUTULL DY LQWWU'WW]TUN@‘U@UQQW@QUQU@WUWWVL‘U ﬂ']EJELG]UIEJU']EJVﬁ@

LY LY 1

N15dIN15veIUIAUTYY drunisaivaukaznisaateasy iufuRluaiutuneuisnis

U o

FaduszfevujUianeluvesmihsnumingy iBendiuaunsng wnulniiung Judu)

112 NIAIMaITeTINYY VN 15 16w 44 \hounnua1as - Aamau w.a. 2556



msuanseannUsyrsulae lnensyuuaisrsasmeldsgssauauiosivernninslne wnsAnsy 2550

'
[ v v [

o Uerulyund sulevdfiinieluvesniasaund Wladuasesdniiasninves

Y

Do

[

Ayuyy Dumglidivssmouldsuuiniu aydedinsemeavayluuazninddudsme
Fruauun vz Aliannsauntoad s dguidRnu iuanausuiiensngrane
wiazlduianumdadaegain WumgliidmihAiufoRnaumihigndndunismeide
ot eeusnargnaiunfionq dansdivnnisaliuil 7 nanau 2551 Wumstuneuyiyidsla
v URNuTUfTRAnTIfeaua93n usvinauianadilafefuesaimlunng
yuyvesUsznTy Manmsindususuifeiunisldgaidadndulaluanninisaling neld
ArunafuLazransEn fiRludutuneuisnsvhauiionuaunissuyamieudnseits

D

NsAaNeNSYNYN lwnean n1saanenIsyuuannAse 39nsldenisiewss nelminaiy
dorenamd i Ussssusazlssinarifudenozuszunale Wuvala
AaUnAsoInae dmdsenaunaseasnansluafvuieavdiil 1065/2551 AMuANTaUNIS

¥ i o

UATRNwresdmihiisslunsaasnsguyud szfesnseyiinisndu taeddadisn

I
N o v v

WgaNuwazilanuTunaumNranaInanitlun1saane N Y LN VRIUTEI YU

anmnmsalwull geuvianendnysyivansenmlunisyuuuluiansisusvessenvy
Tunauaslaread vty wazvazinentu ATunauauveusssulun1sUnATaIUsEsBUV

Syunalusseze

Tnewil msfnwndnnisiuguieafuadnwlunmspuasisusias nsiuuIu
wazdedrdaAgafuiainmdingn  demduussloviunnisuulaassuunguneves
Uszwalneludosdngnn IaenadesivundaysfAvessgossuynuminveraninsinguas
nRnIsEINUIEIWAMeAvENalewazdvsvninisdes uazilunumnslunisenseng e
PenmsguyuassusuasmaiutuIuedlnglusuan sl Welvinigld msdueses uag
nsiinavsuestiyuyus maemaudnsnihiivesiiiieidoshedus Tunsynmansisasuas

AMsRuuIu Wulusundnnisaina™ sald

v A o oA

FEURANMIRNTANvILarTIuTImteya nTdlvgnisalaaenguiyuyy Wetui 7 nateu we. 2551 lag

9

ARIENTIUNBNNTUATIIUUALNNTANTIR JlEN.

10 o a = S v o
WUV LBUUNYIN, LNDN, YU 3.

NIAIARITETINYRY U 15 6N 44 \houngun1ag - Aamau w.a. 2556 113



o330Ma [ngaane

UsedRnsyuyuasnsue’

fuvesnsyuyuassuy Bulsngiuesrafusluvuadiusnlussmadingy
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wizliuwiuAuazFeniAumBiieluldinslufanisvesssina wszesdreaFenyszguan
(House of Commons) LilawaAuBuseuren nszartuaindnan duud iy
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anSuaviainmusznisduilifoatesdnuateusznis Wy nisuansmuAnLiueg el
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4.1 Uuaunanadnfefnsuysevuvasanussvivif a.a. 1948 (The Universal

wa | a a

Declaration of Human Right 1948) (UDHR)'® 11151 20 (1) Usyel@in “umpavinawuiians

o

TuESanuvian1sLNkaEN1saLNALlAg AU

*® The Universal Declaration of Human Right 1948) (UDHR).
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4.2 ARn13zrIUssnAdndleAnsvaanailiowwasdnsnienisilios a.A. 1966
(International Covenant on Civil and Political Right 1966) (ICCPR) 78 21 Unye)fiin
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4.4 American Convention on Human Rights”" 119571 15 Uyajan “wa3nwlu
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" International Covenant on Civil and Political Right 1966) (ICCPR).
% European Convention on Human Rights (ECHR).

a American Convention on Human Rights
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2 The Nouveau Code Penal : article 431 - 1
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6 US Constitution and the First Amendment to the Constitution of the United States.

*" Us Constitution 1 Amendment.
Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof; or
abridging the freedom of speech, or of the press; or the right of the people peaceably to assemble, and to
petition the government for a redress of grievances.
US Constitution 14" Amendment
Section 1. All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are citizens
of the United States and of the state wherein they reside. No state shall make or enforce any law which shall
abridge the privileges or immunities of citizens of the United States; nor shall any state deprive any person of
life, liberty, or property, without due process of law; nor deny to any person within its jurisdiction the equal
protection of the laws
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American Convention on Human Rights.

The Universal Declaration of Human Right 1948) (UDHR) 11¢151 20(1).

International Covenant on Civil and Political Right 1966) (ICCPR).

European Convention on Human Rights (ECHR).

Law of the People’s Republic of China on Assembles, Processions and Demonstration.
The Nouveau Code Penal.

Magna Carta 1215.

Public Order Act 1986.

US Constitution and the First Amendment to the Constitution of the United States.
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