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The Role of the Constitutional Court in the Protection
of the Rights and Liberties of the People :
the case of Thailand*

Chalermpon Ake-uru™*

“Adhere to rule of law,
uphold democracy,
protect rights and liberties of the people. ”

- Slogan of the Constitutional Court of Thailand

[. INTRODUCTION

A country that adopts constitutional democracy and adheres to the doctrine of
constitutionalism usually has a written constitution which contains provisions on rights
and liberties of its people as well as provisions on a body - either a constitutional
court or an equivalent institution — to administer constitutional justice.

As for Thailand, this practice started with the promulgation of the Constitution
of the Kingdom of Thailand, B.E. 2540 (1997). In that constitution, enumeration of rights
and liberties of the Thai people was systematically provided and the Constitutional Court
set up as a judicial organ to adjudicate on constitutional matters for the first time. The
Constitution of the Kingdom of Thailand, B.E. 2550 (2007), its successor, follows suit in
this regard. While the substance of its predecessor was largely retained, the new
Constitution brought more clarity and wider perspectives to the provisions regarding
rights and liberties of the people. Moreover, with an addition of a provision on an
individual constitutional complaint to the Constitutional Court, access to the Court by

* A paper presented to the International Symposium on “Movements of Rights and Freedoms in 21* Century
and the Role of Constitutional Courts” organized on the occasion of the 50" Anniversary of the Constitutional
Court of Turkey.

** Justice of the Constitutional Court of Thailand
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an individual was opened up.

This paper will assess the role of the Constitutional Court in the protection of
rights and liberties of the Thai People. It will first look at the provisions of the
Constitution of the Kingdom of Thailand, B.E. 2550 (2007) regarding rights and
liberties of the Thai people. It will then consider the jurisdiction of the Constitutional
Court and how it accords protection to rights and liberties of the Thai people. After that,
jurisprudence of the Constitutional Court in some prominent cases will be reviewed,
followed by conclusions.

[l. CONSTITUTIONAL PROVISIONS ON RIGHT AND LIBERTIES OF THE
PEOPLE

1. General Principles

The Constitution of the Kingdom of Thailand B.E. 2550 (2007) (hereinafter
referred to as “the Constitution”)' devotes 46 sections to the related issues of
human dignity, rights, liberties and equality of the people. Two sections in Chapter | -
General Provisions for the Constitution as a whole - state two general principles
concerning human dignity, rights, liberties and equality of the people. The first principle
is that human dignity, rights, liberties and equality of the people shall be protected.2
The second one is that the Thai people, irrespective of their origins, sexes or religions,
shall enjoy equal protection under this Constitution.”

The remaining 44 sections (section 26 to 69) are in Chapter Ill on Rights and
Liberties of Thai People. Chapter Il is divided into 13 parts. Part 1 is General Provisions
of the Chapter, while Part 2 deals with Equality. Part 3 to 13 enumerate various rights
and liberties of the Thai people.

As general provisions of the Chapter, Part 1, having 4 sections (section 26-29),
states general principles concerning human dignity, rights and liberties of the Thai people
as follows:

First, the exercise of powers by all State authorities is commanded by the

Constitution to pay due regard to human dignity, rights and liberties in accordance with
the provisions of the Constitution.”

' The text of Chapter | and Chapter Il of the Constitution of the Kingdom of Thailand, B.E. 2550 (2007)

appears as Annex to this paper.

The Constitution of the Kingdom of Thailand, B.E. 2550 (2007), section 4.
Ibid., section 5.

Ibid., section 26.
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Second, rights and liberties recognised by the Constitution explicitly, by
implication or by decisions of the Constitutional Court will be protected and directly
binding on the National Assembly, the Council of Ministers, the Courts, Constitutional
Organs and State agencies with respect to the enactment, application and interpretation
of all laws.”

Third, a person can invoke human dignity or exercise his rights and liberties
insofar as it is not in violation of rights and liberties of other persons or contrary to the
Constitution or good morals. A person whose rights and liberties recognised by the
Constitution is violated can invoke the provisions of the Constitution to exercise rights
in courts or to defend himself in courts. In addition, a person can directly exercise rights
in courts to enforce the State’s compliance with the provisions in this Chapter (Chapter
IIl). If there is a law providing details on the exercise of any right and liberty recognised
by the Constitution, the exercise of that right and liberty will be in accordance with such
law. A person will also have the right to be promoted, supported and assisted by the
State in the exercise of rights under this Chapter. o

Fourth, the restriction of rights and liberties of a person as recognised by the
Constitution will not be imposed except by virtue of law specifically enacted for the
purpose determined by the Constitution and only to the extent of necessity and provided
that it will not affect the essential substances of such rights and liberties. Such a law
will be of general application and will not be intended to apply to any particular case
or person; provided that the provisions of the Constitution authorizing its enactment will
also be mentioned therein. This principle also apply mutatis mutandis to rules or
regulations issued by virtue of law. !

Part 2 of the Constitution deals with equality. This part has two sections
(section 30 and 31). The first enunciates the principles of equality and non-unjust
discrimination. The provision states that all persons are equal before the law and
will enjoy equal protection under the law. Men and women will enjoy equal rights.
Unjust discrimination against a person on the grounds of differences in origin, race,
language, sex, age, disability, physical or health condition, personal status, economic or
social standing, religious belief, education or political view not inconsistent with the
provisions of the Constitution will not be permitted. However, measures determined by
the State in order to eliminate an obstacle to or to promote a person’s ability to exercise
rights and liberties on the same basis as other persons will not be deemed as unjust

> Ibid., section 27.

Ibid., section 28.
Ibid., section 29.

6
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discrimination. ®

The second provision of Part 2 is about the rights and liberties of members
of the armed forces or the police forces, Government officials, other officials of the
State and officers or employees of State agencies who will enjoy the same rights and
liberties under the Constitution as those enjoyed by other persons, unless such
enjoyment is restricted by law or rule issued by virtue of law specifically enacted in
recard to politics, efficiency, disciplines or ethics. ?

2. Enumeration of rights and liberties

Enumeration of rights and liberties of the Thai people are in Parts 3 to 13 of
Chapter lll. These parts of the Constitution could be termed a catalogue of rights and
liberties of the people. Since space precludes any detailed attention to the very extensive
provisions of these rights and liberties, this paper will take brief reviews of them.

Part 3 — Rishts and Liberti f an Indivi [

This part has 7 sections, grouping together various protected rights and
liberties of an individual as follows:

(1) Right and liberty in life and person. A person will enjoy the right and liberty
in his life and person. "’

(2) Liberty of dwelling. A person is protected for his peaceful habitation
in and for possession of a dwelling. Unwarranted entry into a dwelling without the
consent of its possessor or unwarranted search of a dwelling or private place cannot be
made. '

(3) Liberty of travelling and making choice of residence. A person will enjoy
the liberty of the travelling and the liberty of making the choice of his residence within
the Kingdom. *?

(4) Family rights, dignity, reputation and the right of privacy of a person will
be protected. **

(5) Liberty of communication by lawful means will be enjoyed by a person.™

8 Ibid., section 30.
? Ibid., section 31.
For detail, see /bid., section 32.
For detail, see /bid., section 33.
% For detail, see /bid., section 34.
For detail, see /bid., section 35.

For detail, see /bid., section 36.
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(6) Liberty to profess a religion, a religious denomination or creed is protected.15

(7) Right against forced labour is protected. '

Part 4 — Rights in Judicial Process
This part has 2 sections covering rights in judicial process as follows:

(1) Right against retrospective criminal penalties. (Nullum crimen, Nulla poena

sine lege) and the right to be presumed innocent until proven guilty. !’

(2) Following rights in the judicial process:

2.1 right of easy, convenient, expedient and comprehensive access to the
judicial process;

2.2 right to public trial, right to be adequately informed of the facts and
to inspect documents, right to present one’s facts, defences and
evidence, right to object to judges, right to be considered by the full
bench of judges and right to be informed of the reasons for a ruling,
judgment or order;

2.3 right to a proper, swift and fair trial;

2.4 right to appropriate treatment in the judicial process, which includes
the right to proper, swift and fair investigations and to withhold
self-incriminating testimony;

2.5 right to necessary and appropriate assistance from the State;

2.6 right to appropriate protection in the judicial process and the right to
appropriate treatment in cases relating to sexual violence for a child,
youth, women, senior person or disabled or handicapped person;

2.7 asuspect or defendant in a criminal case will have the right to proper,
swift and fair investigations or trial with an adequate opportunity to
defend his case, the right to examine or to be informed of evidence
as appropriate, right to be assisted counsel in legal proceedings and
the right to bail;

2.8 In acivil case, the right to appropriate legal assistance from the State.'®

15

16

17

18

For detail, see Ibid., section 37.
For detail, see /bid., section 38.
For detail, see /bid., section 39.

For detail, see /bid., section 40.
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Part 5 — Property Rights

There are 2 sections in this part dealing with properly rights, right of succession
of a person and expropriation of immovable property.

They are as follows:
(1) Property rights and right of succession are protected. v

(2) Expropriation of immovable property will not be made except by virtue
of law specifically for the purposes mentioned in section 42 and with certain conditions
mentioned therein. *°

Part 6 — Rights and Liberties in ion
This part also has 2 sections covering rights and liberties in occupation as
follows:

(1) Liberties to engage in an enterprise or an occupation and to undertake a
fair and free competition. *’

(2) Right to work safety and welfare and to living security. #

Part 7 — Fr m of Expression of Individuals and the Pr
Four sections are in this part. They deal with the following rights or liberties.

(1) Liberty to express opinions, speech, writing, printing, publication, and
expressions by other means. =

(2) Liberties for officials or employees in a private sector undertaking mass
media business to present news and express their opinions under the constitutional
restrictions without mandate of any government agency. 2

(3) Transmission frequencies for radio or television broadcasting and
telecommunication are national communication resources for public interest. An
independent regulatory body of the State will be set up to distribute such frequencies
and supervise radio or television broadcasting and telecommunication businesses as
provided by law. =

For detail, see Ibid., section 41.
For detail, see /bid., section 42.
For detail, see /bid., section 43.
For detail, see /bid., section 44.
For detail, see /bid., section 45.
For detail, see /bid., section 46.
For detail, see /bid., section 47.

20

21
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(4) Persons holding political positions are not allowed to be owners or hold
shares in a newspaper, radio or television broadcasting or telecommunication
businesses. *°

Part 8 - R berties in E ,

This part covers rights and liberties in education and comprises 2 sections as
follows:

(1) Equal right to receive at least twelve years of comprehensive and quality
education as provided by the State free of charge for every person. 2

(2) A person will enjoy academic freedom. Education and training, learning
and teaching, research and disseminating of research according to academic principles
will be protected; provided that it is not contrary to his civic duties or good morals. %

Part 9 — Righ Public Health servi nd Welfar
The following rights in the 5 sections of this part are protected.

(1) Equal rights to receive appropriate, standard, comprehensive and efficient
health services from the State, especially the right of the indigent to receive free medical
treatment from the State’s infirmaries. ~

(2) Right to survive and to receive physical, mental and intellectual development
according to their potentials of children and youth. %

(3) Right to welfare, public facilities and appropriate aid from the State for
persons of over sixty years of age and have insufficient income for living. >

(4) Right of access to and utilise welfare services, public facilities and appropriate
aid from the State for the disabled or handicapped. >

(5) Right to appropriate aid from the State for persons who are homeless and
have insufficient income for living. >

% For detail, see /bid., section 48.

For detail, see /bid., section 49.
For detail, see /bid., section 50.
For detail, see /bid., section 51.
For detail, see /bid., section 52.
For detail, see /bid., section 53.
For detail, see /bid., section 54.
For detail, see /bid., section 55.
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Part 10 — Righ Information an mplain

Seven sections comprise this part and they concern various rights to information
and complaints as follows:

(1) Right to be informed and to access public information in the possession
of a government agency, State agency, State enterprise or local government organiza‘tion.34

(2) Right to receive information, explanation and reasons from a government
agency, State agency, State enterprise or local government organization before granting
a licence or undertaking a project or activity which may affect the quality of the
environment, health and sanitary conditions, the quality of life or any other material
interests concerning a person or a local community as well as the right to express his

. . . . . 35
opinion on such matters to the concerned agencies for their consideration.

(3) Right to participate in the decision-making process of State officials in the
performance of administrative functions which affect or may affect a person’s rights and
liberties. *°

(4) Right to present a petition and to be informed of the result of its
consideration within appropriate time. >

(5) Right to take legal action against a government agency, State agency, State
enterprise, local government organization or other State authority which is a juristic
person to assert liability for an act or omission of government officials, officials or

. 38
employees of such agencies.

(6) Right of a person who is a consumer to receive truthful information as well
as the right to make a complaint for remedy of damage and to unite with others to
protect consumers’ rights. »

(7) Right to follow up and to request for examination of the performance of
40

duties of a person holding political position, State agency and State officials.
Part 11 — Liberties to Assembly and Association

This part contains 3 sections relating to liberties to assembly and association
as follows:

* For detail, see Ibid., section 56.

For detail, see /bid., section 57.
For detail, see /bid., section 58.
For detail, see /bid., section 59.

For detail, see /bid., section 60.

35
36
37
38

* For detail, see /bid., section 61.

O For detail, see /bid., section 62.
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(1) Liberty to assemble peacefully and without arms. o

(2) Liberty to unite and form an association, union, federation, co-operatives,
farmer group, private organization, non-governmental organization or any other
a2
group.

(3) Liberty to unite and form a political party.”

Part 12 - C ity Ri

There are 2 sections in this part which concern the following community
rights:

(1) Persons assembling as a community, local community or traditional local
community will have the right to preserve or restore their customs, local wisdom, arts
or good culture of their community and of the nation and participate in the management,
maintenance and exploitation of natural resources, the environment and biological
diversity in a balanced and sustainable fashion. **

(2) The rights of a person to participate with the State and communities in the
preservation and exploitation of natural resources and biological diversity and in the
protection, promotion and conservation of the quality of the environment for usual and
consistent survival in the environment which is not hazardous to his health and sanitary
condition, welfare or quality of life. 45

Part 13 — Righ Pr he Constitution
Two sections form this part which provides the following rights:

(1) No person can exercise the rights and liberties prescribed in the Constitution
to overthrow the democratic regime of government with the King as Head of State or
to acquire power to rule the country by any means which is not in accordance with the
modes provided in the Constitution. .

(2) A person will have the right to peacefully resist an act committed for the
acquisition of the power to rule the country by a means which is not in accordance with
the modes provided in the Constitution. o

1 For detail, see /bid., section 63.
For detail, see /bid., section 64.
For detail, see /bid., section 65.
* For detail, see /bid., section 66.
For detail, see /bid., section 67.
For detail, see /bid., section 68.
" For detail, see /bid., section 69.
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The foregoings are the brief reviews of rights and liberties as contained in
Chapter Il of the Constitution to give an idea of how extensive these rights and
liberties are.

Apart from prescribing all State organs and authorities how to exercise povversqg,
the Constitution also empowers some constitutional organs to oversee and protect the
people’s rights and liberties within their own jurisdiction. The Constitutional Court is one
of them.

In the next part of this paper, the composition of the Constitutional Court
and its powers and duties or jurisdiction will be examined, especially the power
of constitutional review with regard to the protection of rights and liberties of the
people. Modes of review, namely, a priori review and a posteriori review as well as
channels of referring cases or access to the Constitutional Court in a posteriori review
will also be discussed.

lll. THE CONSTITUTIONAL COURT AND ITS JURISDICTION

The Constitutional Court performs the important function of safeguarding the
supremacy of the Constitution. It also serves as a judicial body which recognizes and
protects the rights and liberties of the people and translate into reality the protection
of rights and liberties by the exercise of adjudicative power.

The Constitutional Court was established by virtue of the Constitution. It consists
of the President and eight judges to be appointed by the King upon advice of the Senate.”
Judges of the Constitutional Court are styled “Justices of the Constitutional Court”.

The Constitution provides for the Constitutional Court to have powers and duties
in adjudicating and ruling constitutional cases. These powers and duties may be divided
into the following nine categories:

(1) constitutional review of bills and draft rules of procedure of the legislative
branch prior to their promulgation to ensure that they are not inconsistent with or
contrary to the Consti‘tu‘tion;50

(2) constitutional review of a promulgated law to ensure that it is not inconsistent
with or contrary to the Constitu’tion;51

1 Supra notes 4 and 5.

9 Supra note 1, section 204 para. 1.
% Ibid., sections 141, 149, 154, 155.
*! Ibid., sections 211, 245, 257, 212.
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(3) constitutional review of the prerequisites for the enactment of an Emergency
Decree to ensure that it is not inconsistent with or contrary to the Constitution;”

(4) ruling on whether or not members of the House of Representatives, senators
or members of the committee are involved directly or indirectly in the use of the
appropriations;53

(5) ruling on disputes regarding the powers and duties among the National
Assembly, the Council of Ministers or the Constitutional organs other than the Courts
which arise between two or more of such organs;54

(6) review resolutions or regulations of political parties, consideration of appeals
of members of the House of Representatives and ruling on cases concerning the
constitutional exercise of political rights and liberties by a person or a political party;”

(7) ruling on the membership or qualification of a member of the National
Assembly, Ministers and Election Commissioners;56

(8) ruling on whether or not a treaty requires prior approval of the National
Assembty;57

(9) powers and duties prescribed under the Organic Act on Political Parties,
B.E. 2550 (2007).”

Regarding the Constitutional Court’s jurisdiction of constitutional review, the
Constitution provides for both a priori review as mentioned in (1) above and a posteriori
review as mentioned in (2) above.

As far as a priori review is concerned, there are two types of a priori review.

1. A priori review of an Organic Bill before it is presented to the King for Royal
Signature. This is compulsory. The Constitutional Court has to complete its
determination of its constitutionality within thirty days.59

2. A priori review of a Bill before it is presented to the King for Royal Signature.
If either members of the House of Representatives, senators or members of the both

> Ibid., section 184.

Ibid., section 168.

Ibid., section 214.

1bid., sections 65, 106 (7), 237.
Ibid., sections 91, 182, 233.
Ibid., section 190.

The Organic Act on Political Parties, B.E. 2550 (2007), section 13, 14, 20 (4), 31, 33, 41, 91, 93, 94, 98.
See also, Office of the Constitutional Court, A Basic Understanding of the Constitutional Court of
the Kingdom of Thailand, (2™ Edition) 2011 pp. 4 - 32.

Ibid., section 141.

53

54

55

56

57

58

59
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Houses of the National Assembly constituting no fewer than one tenth of the existing
members of both Houses or the Prime Minister finds that such a bill contains provisions
which are contrary to or inconsistent with the Constitution or the enactment process as
provided by the Constitution was not properly complied with.*

In its a priori review, the Constitutional Court will look into the substance of the
bill as well as the enactment process. In case of a priori review of an organic bill, if the
Constitutional Court decides that the provisions of an organic bill are contrary to or
inconsistent with the Constitution, such provisions shall lapse. But if the Constitutional
Court decides that such provisions are the essential element thereof or the organic bill
has not been duty enacted under the provisions of the Constitution, such organic bill
shall lapse.61

However, in the case where a decision of the Constitutional Court results in the
lapse of provisions contrary to or inconsistent with the Constitution as stated above,
such organic bill will be returned to the House of the Representatives and the Senate
respectively for their reconsideration. The House of Representatives or the Senate will
amend the organic bill by removing the provisions which are contrary to or inconsistent
with the Constitution. The organic bill will then proceed towards promulga‘cion.62

In a priori review of an ordinary bill, the Constitution prescribes that if the
Constitutional Court rules that such bill contains provisions which are contrary to or
inconsistent with the Constitution, or has not been enacted in accordance with the
provisions of this Constitution, and such provisions constitute an essential substance,
the entire bill will lapse.63 Such being a case, the enactment process for that bill will
have to be restarted.

However, if the Constitutional Court rules that such bill contains provisions which
are contrary to or inconsistent with the Constitution, but do not constitute an essential
substance, only such contrary or inconsistent provision will lapse. The bill without the
lapsed provisions, however, will be able to come into force upon promulga‘tion.64

A posteriori review, on the other hand, is a review of promulgated law in a concrete
case. In its a posteriori review, the Constitutional Court can only look into the substance
of the promulgated law. If the provisions of law are found to be contrary to or inconsistent

60 Ibid., section 154.

o1 Ibid., section 141 para 2.
62 Ibid., section 141 para 3.
63 Ibid., section 154 para 3.
o Ibid., section 154 para 4.
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with the Constitution they will be unenforceable. ®

As regards channels of referring the constitutional cases to the Constitutional
Court or access to the Constitutional Court for a posteriori review, normally questions
as to whether one or more provisions of law are contrary to or inconsistent with one or
more provisions of the Constitution or not are referred by the Courts, either the Courts
of Justice or the Administrative Courts or even the Military Courts.®® However, the
Constitution also allows the Ombudsmen®’ and the National Human Rights Commission®®
to file applications to the Constitutional Court. Moreover, the Constitution further provides
that a person whose rights and liberties recognised by the Constitution has been violated
by a provision of law has the right to file an application with the Constitutional Court
fora ruling.69 But in case of individual constitutional complaint such as this, the following
conditions must be satisfied:

(1) A person who submits a complaint must have been violated by a provision
of law;

(2) Such a person submits a complaint to the Constitutional Court for a ruling
that such a provision of law is contrary to or inconsistent with the Constitution; and

(3) AUl legal remedies must have been exhausted, namely the case must have
gone through the Courts, the Ombudsmen and the National Human Rights Commission.
The complaint to the Constitutional Court must be a last resort remedy sought for.

These conditions are rather stringent, especially the third one. By far, there has
been thinking, among a number of justices of the Constitutional Court, of relaxing the
third condition somewhat so that cases could be accepted for consideration of the
Constitutional Court. Since the promulgation of the Constitution in August 2007, of all
individual constitutional complaints filed with the Constitutional Court (92 complaints)
only one could satisfy all conditions required to be accepted for consideration.

The majority of cases for constitutional review seized by the Constitutional Court
are naturally cases of a posteriori review that concern issues of human dignity, rights,
liberties and equality of the people recognised and guaranteed by the Constitution.
Cases of a priori review are few and far between, although there were some a priori
review cases which the Constitutional Court found that provisions of laws violated the

6> Ibid., section 6.

* Ibid., section 211.
o7 Ibid., section 245.
% Ibid., section 257.
* Ibid., section 212.
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rights and liberties of the people.

It is a duty of the Constitutional Court, whenever a case comes up for review, to
check whether one or more provisions of law under consideration are contrary to or
inconsistent with the Constitution. In this way, it will be certain that the laws enacted
by the legislature will conform to the Constitution and will not encroach upon human
dignity, rights, liberties and equality of the people. Thus, through constitutional review
of legislative acts, does the Constitutional Court play an important role in protecting
human dignity, rights, liberties and equality guaranteed by the Constitution for the
people.

IV. JURISPRUDENCE OF THE CONSTITUTIONAL COURT - SELECTED CASE
SUMMARIES

There were numerous case involving human dignity, rights, liberties and equality
of people that the Constitutional Court rendered rulings. The following are some selected
cases that are both a priori review cases and a posteriori review cases. Many cases were
ruled during the time when the Constitution of the Kingdom of Thailand, B.E. 2540 (1997)
was still in effect. However, almost all provisions relating human dignity, rights, liberties
and equality of the Thai People are the same in the current Constitution.

1. Ruling No.21/2546 This case was submitted by the Ombudsmen. It involved
the issue of equality between women and men. The issue considered by the Constitutional
Court was whether or not section 12 of the Names of Persons Act, B.E. 2505 (1962) raised
a question of constitutionality under section 30 of the Constitution of the Kingdom of
Thailand, B.E. 2540 (1997).

The point was whether the wording in section 12 of the Names of Persons Act,
B.E. 2505 (1962), bore a meaning which made it mandatory for married women to use
their husbands’ surnames only or not. The Constitutional Court held that the crucial
words of section 12 were “shall use”, which expressly bore the characteristics of a
mandatory provision. Once it had been determined that section 12 had the characteristics
of a mandatory provision for married women to use their husband’s surnames only,
which was an encroachment of the rights to use the surnames of married women
themselves resulting in an inequality in rights as between men and women, it followed
that the provision created inequality under the law due to differences in sex and personal
status. The case was also an unjust discrimination because married women were one-
sidedly compelled to use their husbands’ surnames on the ground of marriage, and not
on the ground of differences in physical attributes or obligations between men and
women arising from the difference in sex such that discrimination was necessary.
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The Constitutional Court, therefore, held that section 12 of the Names of
Persons Act, B.E. 2505 (1962) was unconstitutional by reason of being contrary to or
inconsistent with section 30 of the Constitution of the Kingdom of Thailand, B.E. 2540
(1997). The provision was therefore unenforceable according to section 6 of the
Constitution of the Kingdom of Thailand, B.E. 2540 (1997).

2. Ruling 30/2548 This is a priori review case. It was referred by the President
of the Senate for the Constitutional Court’s ruling as to whether or not section 38
paragraph one of the CD Products Bill, B.E.... was contrary to or inconsistent with
section 29, section 32 and section 48 of the Constitution of the Kingdom of Thailand,
B.E. 2540 (1997).

Section 38 paragraph one of the CD Products Bill, B.E.... provided that
a Court may order confiscation of machines in the following cases: failure to notify
a competent official of a use of machines for the production of CD, failure to give notice
of the place of production and relocation of place of production, failure to affix and
display a product certificate and an original copy certificate, use of a product certificate
and original copy certificate, counterfeiting or imitating a product certificate or original
copy certificate, failure to give notice of acquisition or possession of machines, or failure
to give notice of distribution, disposal or transfer of machines or loss of possession of
machines. The Constitutional Court considered that in the case of section 38 paragraph
one of the CD Products Bill, B.E...., a machines used for the production of CD was not a
property whose manufacture or possession constituted an offence_per se. In confiscating
the machines, the Court had to issue a confiscation order without any discretion. No
regard was given as to whether or not the owner of such machines connived at the
commission of the offence, nor was the owner of the machines given an opportunity to
prove whether or not he/she connived at the commission of the offence. The confiscation
under such provision was absolute. No considerations were given to the offence or the
suitability of penalties. The measures imposed on the owner of the properties were
severed and amounted to restriction of a person’s rights in property that was
disproportional to necessity and affected the essential substances of a person’s rights
in property.

The Constitutional Court, therefore, held that section 38 paragraph one of the
CD Products Bill, B.E.... was contrary to or inconsistent with section 29, section 30, section
31, section 32 and section 48 of the Constitution of the Kingdom of Thailand, B.E. 2540
(1997). The Constitutional Court also held that since section 38 paragraph one of the
CD Products Bill, B.E.... was not of essence to the Bill, so only this section including
paragraph two of the section lapsed.
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3. Ruling No.11/2549 This is another a priori review case. In this case, liberty to
assemble and its restriction were at issue.

The point to be decided by the Constitutional Court was whether or not section
20 of the Highway Bill (No....), B.E...., which add section 46/1, contained provisions which
were contrary to or inconsistent with section 29 and section 44 of the Constitution of
the Kingdom of Thailand, B.E. 2540 (1997).

The Constitutional Court held as follows: Section 20 of the Highway Bill (No....),
B.E.... provided that “the following shall be added as section 46/1 of the Highway Act,
B.E. 2535 (1992)”, wherein section 46/1 paragraph one stated that “no person shall
assemble in the higshway zone in a manner which obstructs traffic or may pose a danger
or cause injury to vehicles or highway users, except where written permission of the
Director of Highways or a person delegated by the Director of Highways is obtained, or
the assembly is constituted as a column, procession or traditional or cultural assembly,
or a public benefit activity or situated within an area exempt from permission filings as
prescribed by notification of the Minister,” and paragraph two stated that “applications
for permission and the grant of permissions shall be in accordance with the rules and
procedures prescribed by Ministerial Regulation.” Such provisions were contrary to or
inconsistent with section 29 and section 44 of the Constitution of the Kingdom of Thailand,
B.E. 2540 (1997) because it more than necessarily restricted the liberty to assemble
peacefully and without arms, and affected the essential substance of the fundamental
liberty of the people as provided under section 29 and section 44 of the Constitution
of the Kingdom of Thailand, B.E. 2540 (1997).

The Constitutional Court held that section 20 of the Highway Bill (No....), B.E....,
which added section 46/1, was contrary to or inconsistent with section 29 and section
44 of the Constitution of the Kingdom of Thailand, B.E. 2540 (1997) and therefore lapsed.
Furthermore, it was held that the provision in section 30 which added a penal provision
in section 73/1, only with respect to the text stating “section 46/1”, which was connected
to section 20 providing for the addition of section 46/1, also lapsed.

4. Ruling No.2/2552 In this case, the issue considered by the Constitutional Court
was whether or not section 35 (6) of the Attorneys Act, B.E. 2528 (1985) was contrary to
or inconsistent with section 29 of the Constitution of the Kingdom of Thailand, B.E. 2550
(2007) (the current Constitution).

Section 29 of the Constitution was a provision which laid down the principles
for safeguarding rights and liberties of a person whereby the enactment of law to restrict
rights and liberties of the people was permitted only for the purposes prescribed by the
Constitution and only to the extent of necessity and must not affect the essential
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substances of such rights and liberties. Such law should be of general application and
should not be intended to apply to any particular case or person.

Section 35 (6) of the Attorneys Act, B.E. 2528 (1985) was a provision which
stipulated the qualifications of an applicant for registration and obtaining an attorney’s
licence, stating that a person who had previously served a prison term pursuant to a
final judgment of imprisonment for a case which the Board of the Lawyers Council held
as bringing disgrace to the honour of the profession, would be barred or disqualified
from registration and obtaining an attorney’s licence. This provision meant that a person
applying to register and obtain an attorney’s licence who once served a prison term
pursuant to a final judgment of imprisonment would be barred or disqualified only upon
the Board of the Lawyers Council finding that such person had served a prison term
pursuant to a final judgment of imprisonment for a case that would bring disgrace to
the honour of the profession. Section 35 (6) was therefore not a provision which constituted
an absolute restriction on the qualification of an attorney. This was a case where the
law authorised the Board of the Lawyers Council to exercise judgment for the purpose
of control and scrutiny of persons having qualification suitable for the attorney profession.
Furthermore, the exercise of discretion by the Board of the Lawyers Council to reject
the registration and issuance of an attorney’s licence to an applicant had to be
accompanied by the Board’s explanation of clear reasons for rejection. In such event,
the applicant would have the right to appeal against such rejection to the Special
Honorary Chairman of the Lawyers Council. Moreover, the law did not deprive the right
to file an action in the Administrative Court.

The Constitutional Court found that section 35 (6) of the Attorneys Act,
B.E. 2528 (1985), despite being the provisions empowering the Board of the Lawyer
Council to exercise discretion in determining the cases that would bring disgrace to the
honour of the attorney profession, thus constituting a restriction of rights and liberties
of a person in engaging in the attorney profession, did provide for safeguards of the
interests of the people and peace and order in the judicial process which was the public
interest. Such public interest had a higher priority than the protection of individual
interests of those engaged in the attorney profession which was a specific group interests.
The provision was therefore a restriction of rights and liberties which was necessary and
did not prejudice the essential substances of rights and liberties. The Board of the Lawyers
Council could not exercise power absolutely but was subject to reviews by the Special
Honorary Chairman of the Lawyers Council and the Courts.

The Constitutional Court therefore held that section 35 (6) of the Attorneys
Act, B.E. 2528 (1985) was neither contrary to nor inconsistent with section 29 of the
Constitution of the Kingdom of Thailand, B.E. 2550 (2007).
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5. Ruling No.12/2552 This is a case which concerns the rights and liberties to
engage in an enterprise or an occupation.

Saraburi Provincial Court referred the objection of the defendant in the
case before it to the Constitutional Court for ruling. The defendant was charged with
committing an offence of selling food and beverages during prohibited hours (between
01.00 hours to 05.00 hours) without a licence in accordance with clause 3 of the
Announcement of the National Executive Council No.45 dated 17" January B.E. 2515
(1972), as amended by clause 1 of the Announcement of the National Executive Council
No.252 dated 16" May B.E. 2515 (1972).

The issues considered by the Constitutional Court was therefore whether
or not clause 3 of the Announcement of the National Executive Council No.45 dated
17" January B.E. 2515 (1972) as amended by clause 1 of the Announcement of the
National Executive Council No.252 dated 16" May B.E. 2515 (1972) was contrary to or
inconsistent with section 26, section 27, section 28, section 29, section 30, section 34
and section 43 of the Constitution of the Kingdom of Thailand, B.E. 2550 (2007).

The Constitutional Court considered that the Constitution of the Kingdom of
Thailand, B.E. 2550 (2007) section 43 paragraph one recognised the liberty of a person
to engage in an enterprise or occupation. Restriction of such liberty must be made by
a provision of law for the benefit of maintaining national or economic security, the
protection of the people with regard to public utilities, maintenance of public order
or good morals of the people, maintaining order in occupation, consumer protection,
city planning, preservation of natural resources or the environment, the people’s welfare
or to prevent monopolies or eradicate unfair behaviour in competition as provided in
section 43 paragraph two. Moreover, the restriction could be imposed to the extent of
necessity and should not affect the essential substances of such rights and liberties as
provided in section 29 paragraph one.

The restriction were necessary at the time of issuance of the Announcement
in B.E. 2515 (1972) because the National Executive Council (military regime) wanted the
people to remain in peace without any disorder that would affect national security. The
situation had changed significantly nowadays. The requirement that the people who
engaged in the occupation of selling food and beverages between 01.00 hours to 05.00
hours should apply for a licence was unnecessary and without reasonable justification.
It was apparent that the restriction of such liberty was not in any manner beneficial to
the security of the state or national economy, the protection of the people with regard
to public utilities, the maintenance of public order or good morals of the people, or
other benefits as specified in section 43 paragraph two of the Constitution. The needs
for maintenance of public order had changed. The measures were no longer suitable
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to the current way of life of the people. The restriction of the people’s liberty as
recognised under the Constitution therefore exceeded the extent of necessity and
affected the essential substances of such liberty, thus prohibited under section 29
paragraph one of the Constitution.

The Constitutional Court therefore held that clause 3 of the Announcement
of the National Executive Council No.45 dated 17" January B.E. 2515 (1972), as amended
by clause 1 of the Announcement of the National Executive Council No.252 dated 16"
November B.E. 2515 (1972) was unconstitutional for being contrary to or inconsistent
with section 29 paragraph one and section 43 of the Constitution of the Kingdom of
Thailand, B.E. 2550 (2007) and therefore rendered unenforceable under section 6 of the
Constitution.

6. Ruling No.47/2554 This is the first case of an individual constitutional
complaint accepted for ruling by the Constitutional Court.

The Co-operatives Act, B.E. 2542 (1999) has a provision prohibiting a person
who was removed from office of director of the Co-operatives by order of the
Co-operatives Registrar from assuming the position of director or manager of a
co-operatives. On 27 August B.E. 2543 (2000) the applicant was elected by the annual
general meeting of the Agricultural Co-operatives of Suphanburi Ltd. to be its Chairman
of the Board of Directors. But the Acting Co-operatives Registrar issued an order
revoking the resolution of the annual general meeting of the Agricultural Co-operatives
of Suphanburi Ltd. with regard only to the election of the applicant as the Chairman of
the Board, reasoning that the applicant was a person who had been removed from
office in accordance with the provision of the Co-operatives Act, B.E. 2511 (1968).
The applicant was accordingly a person disqualified for the position of director or
manager of a co-operatives.

In his application to the Constitutional Court, the applicant argued that the
Co-operatives Act, B.E. 2542 (1999) section 52 (3) was contrary to or inconsistent with
the Constitution section 39. Section 39 of the Constitutions reads: “No person shall be
subject to a criminal penalty unless he has committed an act which the law in force at
the time of commission provides to be an offence and provides a punishment therefore,
and the punishment to be imposed on such person shall not be of greater severity than
that provided by law in force at the time of the commission of the offence. A suspect
or defendant in a criminal case shall be presumed innocent. Before a final judgment
convicting a person for an offence, such person shall not be treated as a convict.”

The issue considered by the Constitutional Court was therefore whether or
not section 52 (3) of the Co-operatives Act, B.E. 2542 (1999) was contrary to or inconsistent
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with section 39 of the Constitution.

The Constitutional Court considered that section 39 of the Constitution
aimed to protect rights and liberties of a person regarding criminal liability by
prohibiting an application of provisions of criminal law and penalties to the case
retrospectively as well as by adhering to the presumption of innocence principle. However,
the Co-operatives Act, B.E. 2542 (1999) section 52 (3) prescribed disqualifications of
persons for the position of director or manager of co-operatives, not penalties under
the criminal law or a law imposing criminal penalties.

The Constitutional Court therefore held that the Co-operatives Act, B.E. 2542
(1999) section 52 (3) was not contrary to or inconsistent with section 39 of the Constitution
of the Kingdom of Thailand, B.E. 2550 (2007).

7. Ruling No.12/2555 This case was referred by the Supreme Court of Justice.
It involves the presumption of innocence principle as recognized and guaranteed in
section 39 paragraph two of the Constitution of the Kingdom of Thailand, B.E. 2550
(2007).

The defendant in the case before the Supreme Court of Justice argued
that section 54 of the Direct Sale and Direct Marketing Act, B.E. 2545 (2002) was contrary
to or inconsistent with section 39 paragraph two, section 40 (5) together with section 30
of the Constitution. Section 54 of the Direct Sale and Direct Marketing Act, B.E. 2545
(2002) reads: “In case an offender which will be inflicted with punishment according
to this Act is a juristic person, a managing director, a manager or any person responsible
for the operation of such a juristic person shall also be inflicted with punishment which
the law stipulates for that offence unless he can prove that he has no part in the
commission of the offence of that juristic person.” The defendant reasoned that when
the applicant could prove the commission of the offence by the juristic person and the
court decided that the juristic person was guilty, the managing director, manager or any
person responsible for the operation of such a juristic person would be presumed by
section 54 of the Act to have committed the offence without any proof by the applicant.
Instead, the burden was then shifted to the managing director, manager or any person
responsible for the operation of the juristic person to prove that he had no part in the
commission of the offence of the juristic person. While the juristic person was granted
the right to be presumed innocence, they did not receive such right. This is against
section 39 paragraph two of the Constitution.

The issue considered by the Constitutional Court was therefore whether or
not section 54 of the Direct Sale and Direct Marketing Act, B.E. 2545 (2002) was contrary
to or inconsistent with section 39 paragraph two of the Constitution.
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The Constitutional Court considered that the presumption of innocence
principle as stated in section 39 paragraph two of the Constitution derived from
human rights principle as enunciated in Article 11 of the Universal Declaration of
Human Rights. The presumption of innocence principle is one of the fundamental
principle of criminal justice as well as an important component of the rule of law
generally accepted in most civilized countries and internationally through the
Universal Declaration of Human Rights and the International Covenant on Civil and
Political Rights to which Thailand is a party.

As regards section 54 of the Direct Sale and Direct Marketing Act, B.E. 2545
(2002), the Constitutional Court considered that the section was a legal presumption
of guilt of a managing director, manager or any person responsible for the operation
of the juristic person without any need on the part of the applicant to prove that
each one of them had taken part in the commission of offence by the juristic person.
The burden of proof had been shifted to these persons. Each one of them, instead, had
to prove that he or she had no part in the commission of offence. It was not a presumption
of innocence but a presumption of suilt based on status of a person. Nor was it a
presumption of facts which constituted some elements of the offence.

The Constitutional Court held that section 54 of the Direct Sale and Direct
Marketing Act, B.E. 2545 (2002), specifically that part which presumed guilt on the part
of a managing director, manager or any person responsible for the operation of the
juristic person without proof that he or she had a part in the commission of the offence
of the juristic person, was contrary to or inconsistent with section 39 paragraph two of
the Constitution of the Kingdom of Thailand, B.E. 2550 (2007) and therefore rendered
unenforceable under section 6 of the Constitution. It was thus unnecessary to make a
further ruling on whether such provision of law was contrary to or inconsistent with other
sections of the Constitution.

From the reviews of jurisprudence of the Constitutional Court, it can be seen
that the Constitutional Court was so prudent as to exercise due diligence and care in its
consideration and ruling in each case.

CONCLUSIONS

The Constitution of the Kingdom of Thailand, B.E. 2550 (2007) attaches great
importance to human dignity, rights, liberties and equality of the people. This is evident
by the fact that so many sections on these values are provided in the Constitution.
Furthermore, the Constitution empowers various institutions to check on the intrusion
or violation of these values. The Constitutional Court, with its powers and duties of
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constitutional review of law or legislative acts, plays a meaningful role in this regard.

Since provisions of law are the basis for the exercise of State powers, so if the
law is within bounds set by the Constitution it is certain that human dignity, rights, liberties
and equality of the people will be safeguarded.

It could be noted that almost all the cases which come to the Constitutional
Court for constitutional review are cases that invoke the constitutional provisions on
human dignity, rights, liberties and equality of the people as provisions to which provisions
of law are alleged to be contrary or with which provisions of law are alleged to be
inconsistent. Through constitutional review can the Constitutional Court guard against
violation of human dignity, rights, liberties and equality of the people. At the present
time, cases for constitutional review which relate to human dignity, rights, liberties and
equality of the people start to flood the docket of the Constitutional Court. This
phenomenon shows the increasing awareness of the people about how to protect their
highly cherished values. Just as in the past the Constitutional Court performed its function
of constitutional review remarkably well, so it is quite certain that it will keep its
outstanding records in the future.
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Annex

(Translation) Chapter | and Chapter I
of
Constitution of the Kingdom of Thailand, B.E. 2550 (2007)

CHAPTER |
General Provisions

Section 1. Thailand is one and indivisible Kingdom.

Section 2. Thailand adopts a democratic regime of government with the King as
Head of State.

Section 3. Sovereign powers belong to the Thai people. The King as Head of
State shall exercise such powers through the National Assembly, the Council of Ministers
and the Courts in accordance with the provisions of this Constitution.

The performance of duties of the National Assembly, the Council of Ministers,
the Courts, Constitutional organizations and State agencies shall be in accordance with
rules of law.

Section 4. Human dignity, rights, liberties and equality of the people shall be
protected.

Section 5. The Thai people, irrespective of their origins, sexes or religions, shall
enjoy equal protection under this Constitution.

Section 6. The Constitution is the supreme law of the State. The provisions of
any law, rule or regulation, which are contrary to or inconsistent with this Constitution,
shall be unenforceable.

Section 7. Whenever no provision under this Constitution is applicable to any
case, it shall be decided in accordance with the constitutional Conventions of the
democratic regime of government with the King as Head of State.
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CHARTER I
Rights and Liberties of Thai People

Part 1

General Provisions

Section 26. The exercise of powers by all State authorities shall pay due regard
to human dignity, right and liberties in accordance with the provisions of this Constitution.

Section 27. Rights and liberties recognized by this Constitution explicitly, by
implication or by decisions of the Constitutional Court shall be protected and directly
binding on the National Assembly, the Council of Ministers, the Courts, Constitutional
organisations and State agencies with respect to the enactment, application and
interpretation of all laws.

Section 28. A person can invoke human dignity or exercise his rights and liberties
in so far as it is not in violation of rights and liberties of other persons or contrary to this
Constitution or good morals.

A person whose rights and liberties recognized by this Constitution is violated can
invoke the provisions of this Constitution to exercise rights in Courts or to defend himself
in Courts.

A person can directly exercise rights in Courts to enforce the State’s compliance
with the provisions in this Chapter. If there is a law providing details on the exercise of
any right and liberty recognized by this Constitution, the exercise of that right and liberty
shall be in accordance with such law.

A person shall have the right to be promoted, supported and assisted by the
State in the exercise of rights under this Chapter.

Section 29. The restriction of rights and liberties of a person as recognised by
the Constitution shall not be imposed except by virtue of law specifically enacted for
the purpose determined by this Constitution and only to the extent of necessity and
provided that it shall not affect the essential substances of such rights and liberties.

The law under paragraph one shall be of general application and shall not be
intended to apply to any particular case or person; provided that the provisions of the
Constitution authorizing its enactment shall also be mentioned therein.

The provisions of paragraph one and paragraph two shall apply mutatis mutandis
to rules or regulations issued by virtue of law.
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Part 2
Equality

Section 30. Al persons are equal before the law and shall enjoy equal
protection under the law.

Men and women shall enjoy equal rights.

Unjust discrimination against a person on the grounds of differences in origin,
race, language, sex, age, disability, physical or health condition, personal status, economic
or social standing, religious belief, education or political view not inconsistent with the
provisions of the Constitution, shall not be permitted.

Measures determined by the State in order to eliminate an obstacle to or to
promote a person’s ability to exercise rights and liberties on the same basis as other
persons shall not be deemed as unjust discrimination under paragraph three.

Section 31. Members of the armed forces or the police force, Government officials,
other officials of the State and officers or employees of State agencies shall enjoy the
same rights and liberties under the Constitution as those enjoyed by other persons,
unless such enjoyment is restricted by law or rule issued by virtue of law specifically
enacted in regard to politics, efficiency, disciplines or ethics.

Part 3
Rights and Liberties of an Individual

Section 32. A person shall enjoy the right and liberty in his life and person.

Torture, brutal acts or punishment by cruel or inhumane means shall not be
inflicted; but a punishment imposed pursuant to a Court Judgment or by virtue of law
shall not be deemed as punishment by cruel or inhumane means under this paragraph.

Arrest and detention of person shall not be made except by order or warrant
issued by the Courts or on other grounds as provided by law.

Search of person or any act affecting the right and liberty under paragraph one
shall not be made except by virtue of law.

In the case where there is an act affecting the right and liberty under paragraph
one, the injured person, public prosecutor or any person acting for the benefit of the
injured person shall have the right to file a motion to the Courts to restrain or withdraw
such act, which may also include the imposition of an appropriate measure, or a remedy
for losses occurred therefrom.
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Section 33. A person shall enjoy the liberty of dwelling.
A person is protected for his peaceful habitation in and for possession of a dwelling.

Entry into a dwelling without the consent of its possessor or search of a dwelling
or private place shall not be made except by order or warrant issued by the Courts or
on other grounds as provided by law.

Section 34. A person shall enjoy the liberty of travelling and the liberty of making
the choice of his residence within the Kingdom.

Restrictions on liberties under paragraph one shall not be imposed except by
virtue of law specifically enacted for maintaining the security of the State, public order,
public welfare, town and country planning or welfare of youth.

No person of Thai nationality shall be deported or prohibited from entering the
Kingdom.

Section 35. A person’s family rights, dignity, reputation and the right of privacy
shall be protected.

The assertion or circulation of a statement or picture in any manner whatsoever
to the public, which violates or affects a person’s family rights, dignity, reputation or the
right of privacy, shall not be made except for the case which is beneficial to the public.

A person shall be protected from the unlawful exploitation of personal information
in relation to oneself as provided by law.

Section 36. A person shall enjoy the liberty of communication by lawful means.

Censorship, detention or disclosure of communication between persons including
any other act which discloses the content of a communication between persons shall
not be made except by virtue of law specifically enacted for security of the State or
maintaining public order or good morals.

Section 37. A person shall enjoy full liberty to profess a religion, a religious
denomination or creed, and observe religious precepts or commandments or exercise
a form of worship in accordance with his belief; provided that it is not contrary to his
civic duties, public order or good morals.

In exercising the liberty referred to in paragraph one, a person shall be protected
from any act of the State, which is derogatory to his rights or detrimental to his due
benefits on the grounds of professing a religion, a religious denomination or creed or
observing religious precepts or commandments or exercising a form of worship in
accordance with his different belief from that of others.

Section 38. Forced labour shall not be imposed except by virtue of law specifically
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enacted for the purpose of averting imminent public calamity or by virtue of law which
provides for its imposition during the time when the country is in a state of war or armed
conflict, or when a state of emergency or martial law is declared.

Part 4

Rights in Judicial Process

Section 39. No person shall be subject to a criminal penalty unless he has
committed an act which the law in force at the time of commission provides to be an
offence and provides a punishment therefore, and the punishment to be imposed on
such person shall not be of greater severity than that provided by law in force at the
time of the commission of the offence.

A suspect or defendant in a criminal case shall be presumed innocent.

Before a final judgement convicting a person for an offence, such person shall
not be treated as a convict.

Section 40. A person shall have the following rights in the judicial process:

(1) right of easy, convenient, expedient and comprehensive access to the judicial
process;

(2) fundamental rights in the judicial process which shall consist at least of the
right to public trial; right to be adequately informed of the facts and to inspect documents,
right to present one’s facts, defences and evidence, right to object to judges, right to be
considered by the full bench of judges, and right to be informed of the reasons for a
ruling, judgement or order;

(3) right to a proper, swift and fair trial;

(4) an injured person, suspect, plaintiff, defendant, interested party, interested
person or witness in a case shall have the right to appropriate treatment in the judicial

process, which includes the right to proper, swift and fair investigations and to withhold
self-incriminating testimony;

(5) an injured person, suspect, defendant and witness in a criminal case shall
have the right to necessary and appropriate assistance from the State. Remuneration,
compensation and necessary expenses shall be as provided by law;

(6) achild, youth, women, senior person or disabled or handicapped person shall
have the right to appropriate protection in judicial process and shall have the right to
appropriate treatment in cases relating to sexual violence;

(7) a suspect or defendant in a criminal case shall have the right to proper, swift
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and fair investigations or trial with an adequate opportunity to defend his case, the right
to examine or to be informed of evidence as appropriate, right to be assisted counsel
in legal proceedings and the right to bail;

(8) a person shall, in a civil case, have the right to appropriate legal assistance
from the State.

Part 5
Property Rights

Section 41. Property rights of a person shall be protected. The extent and the
restriction of such right shall be in accordance with the provisions of law.

Succession shall be protected. The rights of succession of a person shall be in
accordance with the provisions of law.

Section 42. Expropriation of immovable property shall not be made except by
virtue of law specifically for the purpose of a State activity with respect to public utilities,
essential elements of national defence, procurement of national resources, town and
country planning, promotion and preservation of environmental quality, agricultural or
industrial development, land reform, conservation of ancient monuments and historical
sites, or other public interests, and fair compensation shall be paid in due time to the
owner thereof as well as to all persons having rights thereto, who suffer loss as a result
of such expropriation, as provided by law.

The amount of compensation under paragraph one shall be fairly determined
with due regard to the normal market price, mode of acquisition, condition and location
of the immovable property, loss of the person whose property or right thereto is
expropriated, and benefits that the State and the person whose property or right thereto
is expropriated may receive from the use of the expropriated property.

An immovable property expropriation law shall specify the purpose of the
expropriation and expressly prescribe a period of time for use of the immovable property.
If the immovable property is not used to fulfil such purpose within such period of time,
it shall be returned to the original owner or his heir.

The return of immovable property to the original owner or his heir under paragraph
three and the claim for return of compensation paid shall be in accordance with the
provisions of law.
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Part 6
Rights and Liberties in Occupation

Section 43. A person shall enjoy the liberties to engage in an enterprise or an
occupation and to undertake a fair and free competition.

The restriction on such liberties under paragraph one shall not be imposed except
by virtue of the law specifically enacted for the purpose of maintaining the security and
safety of the State or the national economy, protecting the public in regard to public
utilities, maintaining public order and good morals, regulating the engagement in an
occupation, consumer protection, town and country planning, preserving natural resources
of the environment, public welfare, preventing monopoly, or eliminating unfair
competition.

Section 44. A person shall enjoy the right to work safety and welfare and to living
security irrespective of whether he is employed or unemployed in accordance with the
provisions of law.

Part 7

Freedom of Expression of Individuals and the Press

Section 45. A person shall enjoy the liberty to express opinions, speech, writing,
printing, publication, and expressions by other means.

Restrictions on liberty under paragraph one shall not be imposed except by virtue
of law specifically enacted for the purpose of maintaining the security and safety of the
State, protecting the rights, liberties, dignity, reputation, family or privacy rights of other
person, maintaining public order or good morals or preventing or halting the deterioration
of the mind or health of the public.

The closure of a newspaper or other mass media in deprivation of the liberty
under this section shall not be made.

The prevention of a newspaper or other mass media from presenting news or
expressing their opinions, wholly or partly, or interference in any manner whatsoever in
deprivation of the liberty under this section shall not be made except by virtue of law
enacted in accordance with the provisions of paragraph two.

Censorship of news or articles by a competent official before publication in a
newspaper or other mass media shall not be made except during the time when the
country is in a state of war; provided that it must be made by virtue of law enacted
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under the provisions of paragraph two.
The owner of a newspaper or other mass media shall be a Thai national.

No grant of money or other properties shall be made by the State as subsidies
to private newspapers or other mass media.

Section 46. Officials or employees in a private sector undertaking newspaper,
radio or television broadcasting businesses or other mass media business shall enjoy the
liberties to present news and express their opinions under the constitutional restrictions
without mandate of any government agency, State agency, State enterprise or the owner
of such businesses; provided that it is not contrary to their professional ethics, and shall
enjoy the right to form an organization to protect rights, liberties and fairness as well as
a self-regulating mechanism for the professional organization.

Government officials, officials or employees of a government agency, State agency
or State enterprise engaging in the radio or television broadcasting business or other
mass media business shall enjoy the same liberties as those enjoyed by officials or
employees in the private sector under paragraph one.

Any act committed by a person holding political position, State official or the
owner of business with a view to obstruct or interfere with the presentation of news or
expression of opinions on a public issue of a person under paragraph one or paragraph
two, irrespective of whether such act has been done directly or indirectly, shall be
deemed as a willful misuse of power and take no effect except where such act has been
done to secure compliance with the

law or professional ethics.

Section 47. Transmission frequencies for radio or television broadcasting and
telecommunication are national communication resources for public interest.

There shall be an independent regulatory body of the State having the duty to
distribute the frequencies under paragraph one and supervise radio or television
broadcasting and telecommunication businesses as provided by law.

Undertakings under paragraph two shall have regard to the greatest benefit of
the public at national and local levels with respect to education, culture, State security,
other public interests and fair and free competition, including public participation in
providing public mass media.

The supervision of the businesses under paragraph two shall also contain measures
for the prevention of merger, cross-control or domination among the mass media or by
other persons which may interfere with the public’s liberty to access information or
hinder the public from access to a variety of information.
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Section 48. No person holding a political position shall be the owner of or hold
shares in a newspaper, radio or television broadcasting or telecommunication business,
whether in one’s own name, or through the business ownership or shareholding of others
on one’s behalf, or by other direct or indirect means which enable the administration
of such business in the same manner as an owner or shareholder of such business.

Part 8
Rights and Liberties in Education

Section 49. Every person shall enjoy equal rights to receive at least twelve years
of comprehensive and quality education as provided by the State free of charge.

The indigent, disabled or handicapped, or destitute person shall enjoy equal
rights under paragraph one and shall be supported by the State to receive education
on an equal basis as other persons.

Education and training provided by professional or private organizations, alternative

education of the public, self-learning and lifelong learning shall receive appropriate
protection and promotion from the State.

Section 50. A person shall enjoy academic freedom.

Education and training, learning and teaching, research and disseminating of
research according to academic principles shall be protected; provided that it is not
contrary to his civic duties or good morals.

Part 9
Rights to Public Health Services and Welfare

Section 51. Every person shall enjoy equal rights to receive appropriate and
standard public health service, and the indigent shall have the right to receive free
medical treatment from a State infirmary.

A person shall have the right to receive comprehensive and efficient public health
services from the State.

A person shall have the right to enjoy the prompt prevention and eradication of
harmful contagious diseases from the State free of charge.

Section 52. Children and youth shall enjoy the right to survive and to receive
physical, mental and intellectual development according to their potentials in a suitable
environment with due regard to their participation.
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Children, youth, women and family members shall have the right to receive
protection against violence and unfair treatment from the State and shall have the right
to medical treatment or rehabilitation upon the occurrence thereof.

Interferences with and impositions of restrictions on the rights of children, youth
and family members shall not be made except by virtue of law specifically enacted for
the maintenance of family institution or the greatest benefit of such person. Children
and youth with no guardian shall have the right to receive appropriate care and education
from the State.

Section 53. A person who is over sixty years of age and has insufficient income
for living shall have the right to welfare, public facilities as fitting for such person’s status
and appropriate aid from the State.

Section 54. The disabled or handicapped shall have the right of access to and
utilise welfare services, public facilities and appropriate aid from the State.

A person of unsound mind shall have the right to appropriate aid from the State.

Section 55. A person who is homeless and has insufficient income for living shall
have the right to appropriate aid from the State.

Part 10

Rights to Information and Complaints

Section 56. A person shall have the right to be informed and to access public
information in the possession of a government agency, State agency, State enterprise or
local government organisation, except where the disclosure of such information shall
affect the security of the State, public safety, the protected interests of other persons,
or personal information as provided by law.

Section 57. A person shall have the right to receive information, explanation and
reasons from a government agency, State agency, State enterprise or local government
organization before granting a license or undertaking a project or activity which may
affect the quality of the environment, health and sanitary conditions, the quality of life
or any other material interests concerning him or a local community and shall have the
right to express his opinions on such matters to the concerned agencies for their
consideration.

The State shall arrange for a comprehensive public consultation process prior to
the implementation of a social, economic, politic and cultural development plan, the
expropriation of immovable property, the determination of town and country plan, the
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determination of land use, and the enactment of a rule which may affect the material
interests of the public.

Section 58. A person shall have the right to participate in the decision-making
process of State officials in the performance of administrative functions which affect or
may affect his rights and liberties.

Section 59. A person shall have the right to present a petition and to be informed
of the result of its consideration within the appropriate time.

Section 60. A person shall have the right to take legal action against a government
agency, State agency, State enterprise, local government organisation or other State
authority which is a juristic person to assert liability for an act or omission of government
officials, officials or employees of such agencies.

Section 61. The right of a person who is a consumer to receive truthful information
shall be protected and a consumer shall have the right to make a complaint for remedy
of damage and to unite with others so as to protect consumers’ rights.

There shall be a consumer protection organisation which is independent from a
State agency consisting of representatives of consumers to perform the functions of
giving opinions to a State agency for consideration on the enactment and application of
laws, rules and regulations and on the determination of various measures for consumer
protection, and for examining and making a report on any act or omission related to
consumer protection. The State shall provide financial support for an operation of such
independent organisation.

Section 62. A person shall have the right to follow up and to request for
examination of the performance of duties of a person holding political position, State
agency and State officials.

A person who in good faith provides information related to the performance of
duties of a person holding political position, State agency and State officials to the
organisation examining the exercise of State power or State agency shall be protected.

Part 11

Liberties to Assembly and Association

Section 63. A person shall enjoy the liberty to assemble peacefully and
without arms.

The restriction on such liberty under paragraph one shall not be imposed except
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by virtue of law specifically enacted for the purpose of public assembling and for securing
public convenience in the use of public places or for the maintenance of public order
during the time when the country is in a state of war, or when a state of emergency or
martial law is declared.

Section 64. A person shall enjoy the liberty to unite and form an association,
union, federation, co-operative, farmer group, private organization, non-governmental
organisation or any other group.

Government officials and State officials shall enjoy the same liberty to association
as other persons generally provided that the efficiency of State administration and the
continuation of public services are not affect, as provided by law.

The restriction on such liberty under paragraph one and paragraph two shall not
be imposed except by virtue of law specifically enacted for protecting the common
interests of the public, maintaining public order or good morals or preventing economic
monopoly.

Section 65. A person shall enjoy the liberty to unite and form a political party
in order to manifest the political will of the people and to carry out political activities
in fulfillment of such will through the democratic regime of government with the King
as Head of State as provided in this Constitution.

The internal organisation, management and regulation of a political party shall
be consistent with the fundamental principles of the democratic regime of government
with the King as Head of State.

Members of the House of Representatives who are members of a political party,
members of the Executive Committee of a political party, or members of a political
party, of not less than the number prescribed by the Organic Act on Political Parties
shall, if of the opinion that their political party’s resolution or regulation on any matter
is contrary to the status and performance of duties of a member of the House of
Representatives under this Constitution or contrary to or inconsistent with the fundamental
principles of the democratic regime of government with the King as Head of State, have
the right to refer it to the Constitutional Court for decision thereon.

In the case where the Constitutional Court decides that such resolution or
regulation is contrary to or inconsistent with the fundamental principles of the democratic
regime of government with the King as Head of State, such resolution or regulation shall
lapse.
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Part 12
Community Rights

Section 66. Persons assembling as a community, local community or traditional
local community shall have the right to preserve or restore their customs, local wisdom,
arts or good culture of their community and of the nation and participate in the
management, maintenance and exploitation of natural resources, the environment and
biological diversity in a balanced and sustainable fashion.

Section 67. The rights of a person to participate with the State and communities
in the preservation and exploitation of natural resources and biological diversity and in
the protection, promotion and conservation of the quality of the environment for usual
and consistent survival in the environment which is not hazardous to his health and
sanitary condition, welfare or quality of life, shall be appropriately protected.

Any project or activity which may seriously affect communities with respect to
the quality of the environment, natural resources and biological diversity shall not be
undertaken, unless its impacts on the quality of the environment and health of the
people in the communities have been studied and evaluated and consultation with the
public and interested parties have been organised, and opinions of an independent
organisation, consisting of representatives from private environmental and health
organizations and from higher education institutions providing studies in the field of
environment, natural resources or health, have been obtained prior to the operation of
such project or activity.

The right of a community to take legal action against a government agency, State
agency, State enterprise, local government organization or other State authority which
is a juristic person to enforce the performance of duties under these provisions shall be
protected.

Part 13
Rights to Protect the Constitution

Section 68. No person shall exercise the rights and liberties prescribed in the
Constitution to overthrow the democratic regime of government with the King as Head
of State under this Constitution or to acquire the power to rule the country by any
means which is not in accordance with the modes provided in this Constitution.

In the case where a person or a political party has committed an act under
paragraph one, the person knowing of such act shall have the right to request the
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Attorney-General to investigate facts and submit a motion to the Constitutional Court
for an order to restrain such act without prejudice to the institution of a criminal action
against such person.

In the case where the Constitutional Court passes a ruling which compels the
political party to cease the act under paragraph two, the Constitutional Court may order
the dissolution of such political party.

In the case where the Constitutional Court issues a dissolution order under
paragraph three, the right to vote in an election of the leader and the executive committee
of the dissolved political party at the time the act under paragraph one has been
committed shall be suspended for a period of five years as from the date of such
Constitutional Court order.

Section 69. A person shall have the right to peacefully resist an act
committed for the acquisition of the power to rule the country by a means which is not
in accordance with the modes provided in this Constitution.

* k ¥k ¥
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The Role of the Asean Law Association

Punya Udchachon*

1. Introduction

The Asean Law Association namely “ALA” is an non-government organization
which brings together under one roof all different branches of the law profession. This
profession are the judges, law teachers, law practitioners and government lawyers. The
ALA consists of 10 member countries : Thailand, Indonesia, The Philippines, Singapore,
Malaysia, Brunei Darussalam, Vietnam, Laos, Cambodia and Myanmar. The objectives of
the ALA are the following activities:-

1) To promote close relations, cooperation and mutual understanding amongst
lawyers in the ASEAN countries ;

2) To provide the organizational framework for regional cooperation;

3) To provide organizational facilities for Asean cooperation in conflict avoidance,
in the arbitration or resolution of legal disputes in transnational contracts within the
ASEAN region ; and

4) To cooperate with international, regional, national and other organizations in
the furtherance of the aforementioned objectives.

Since the Asean law Association seted up, there were 11 the General Assembly
conferences among member countries. The General Assembly is generally held once
every three years. Unless circumstances otherwise acquire, the venue of each General
Assembly is rotated among the member countries in alphabetical order that describes
in below.

* Ph.D., LL.D. Deputy-Secretary General of the Constitutional Court Office.
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Table 1 : Shows the number of General Assembly Conferences.

ltem General Assembly Place Dated
1 1" General Assembly Manila 24-29 Nov 1980
2 2" General Assembly Kuala Lumpur 25-29 Oct 1982
3 3" General Assembly Singapore 12-15 Nov 1984
a4 4™ General Assembly Bangkok 15-19 Nov 1986
5 5" General Assembly Bali 5-10 Dec 1989
6 6" General Assembly Manila 30 Nov-4 Dec 1992
7 7" General Assembly Kuala Lumpur 6-10 Dec 1995
8 8" General Assembly Singapore 29 Nov-2 Dec 2003
9 9" General Assembly Bangkok 22-26 Nov 2006
10 10" General Assembly Hanoi 14-18 Oct 2009
11 11" General Assembly Bali 14-19 Feb 2012

Source : Asean Law Association, The 11" General Assembly, Bali, Indonesia.

2. The General Assembly

The 11" General Assembly of the Asean Law Association was held on
15-18 February 2012 with the theme : Embracing the new role of ALA after the Asean
Charter at the Bali international center, Indonesia. At the opening conference, there is
the address by H.E. Dr. Susilo Bambang Yudhoyono, the President of the Republic of
Indonesia that emphasizes on the Rule of Law as the following issues. '

' Dr. Susilo Bambang Yudhoyono addresses in the 11" General Assembly of the Asean Law

Association, 15-18 February 2012, Bali, Indonesia.
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2.1 The Strategy Administration

He is not a lawyer by training, but he trained himself to work with many good
lawyers for their expert opinions. But then he realized it is not always easy to harmonize
opinions among them. This leaves him pondering, what magic ALA has to bring harmony
among their members. Leaving that little challenge aside, the convening of this Assembly
could not have been more timely, hold it at a time when Asean is in the midst of
transformation from a loose association into a rule-based institution, though still people-
centered and people-driven Asean Community.

2.2 The Asean Pillars

Asean’s three pillars-the Political and Security Community, the Economic
Community, and the Socio-Cultural Community-are making rapid progress. We are
witnessing an Asean that is becoming more politically stable, economically integrated,
and socially cohesive. It is also becoming more responsive and responsible to its people.
Also of great importance is its transformation into a rules-based regional organization.
Having adopted the Asean Charter in 2007, Asean now has a legal personality. It has a
firm institutional framework, that provides its members with guidance as they work
closely in concert. Last year, during Indonesia’s chairmanship, Asean was able to
achieve important milestones. Asean acquired new vigor as a force for stability and
progress.

2.3 The Asean Theme

In reflection of the current and future global trends, Indonesia adopted
the theme “Asean Community in a Global Community of Nations.” The theme
focused Asean to enhance its international responsibility, to help address the global
challenges of our time. Last year, we also made significant progress towards the
attainment of the Asean Community by 2015. We saw that the regional architecture
and the regional environment remain conducive to development. Having committed
itself to play a more robust role in the global arena, Asean today is focusing on a
three-pronged agenda. First, to foster its vision of a just, peaceful and prosperous world.
Second to help resolve common challenges. And third, to firmly establish itself as a
reliable and responsible partner with other regions in the global community of nations.

2.4 The Rule of Law

Under pinning that agenda, we also strive to achieve an Asean Community
that adheres to the rule of law, and contributes to a just and a more predictable
international order. Establishing such a community poses a formidable challenge. But
we have gladly taken up that challenge. Thus, besides advocating and adhering to
international law, we are also called upon to develop and set legal norms that will
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govern our relations. Relations not only among ourselves, but also with non-regional
powers, and all for the benefit of our people. Looking back, he is happy to mention
that Asean has been continuously laying legal foundations, to govern inter-state
relations. In the political-security field, we have developed an array of legally binding
instruments. Many of the instruments has gained international recognition, including the
Treaty of Amity and Cooperation, and the Southeast Asian Nuclear Weapons-Free Zone
Treaty and its Plan of Action. We have also instituted instruments for conflict resolution,
and mechanisms for dispute settlement. These instruments are to ensure compliance
and maintain peaceful relations among Asean Member States. These achievements
attest to the strength of our commitment to maintaining respect for one another’s
territorial integrity, sovereignty, and unity.

2.5 The Economic Sector

In the economic field, Asean has free trade agreements within the Association
and with our strategic partners, including China, Japan, Korea, India, Australia and
New Zealand. We have also put in place an Asean Comprehensive Investment
Agreement to harmonize our investment policies, aimed at attracting and protecting
Asean investors. This region-wide agreement will make intra- Asean investment more
attractive and simple. Within these agreements, we have instituted dispute-settlement
mechanisms to ensure compliance and greater predictability. These achievements
demonstrate that Asean has significantly advanced harmonization of rules, standards,
and requirements, for the free flow of goods, services, investments, capital and skilled-
labor within the region. The next step is to ensure implementation at the national level.
He is confident that when once implemented, our region’s development will surge and
bring us closer to an Asean Economic Community.

2.6 The Socio-cultural Sector

With regard to the socio-cultural pillar, he is pleased to mention that we are
developing a region-wide system on labor. In partnership between labor- exporting and
labor-importing countries, we aim to better regulate the recruitment of migrant workers,
and adopt mechanisms to eliminate recruitment malpractices. Apart from these, there
remains a lot to be done. We must, for instance, create the legal basis for further progress
the attainment of the Asean Socio-cultural Community. Moreover, our efforts at
creating legal norms should not be limited to our own immediate region. Developments
in the South China Sea have made it necessary, that the Declaration on the Conduct of
Parties be fully implemented. This means that we must work to reach an agreement on
a Code of Conduct, that would serve as legal reference for interactions between Asean
members and the People Republic of China on the issue of the South China Sea. With
this, we can ensure peace and stability in the area. At the same time, we in Asean have
decided to build a regional architecture, based on the last year’s Declaration of the Sixth
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East Asia Summit, on the Principles of Mutually Beneficial Relations. What he was been
sharing thus far are some of the important developments at the regional level. In the
case of Indonesia, we continue to make advances in our legal reform. We are fully aware
that legal reform is an essential part of our dedication to build a just and stable society.
We are committed to ensuring that our judicial system is well respected, trustworthy
and ensure legal certainty. A judicial system that is free of bribery and other corrupt
practices. As a result of this commitment, there were cases where corrupt judges and
legal practitioners have been brought to justice, and have been imprisoned for the terms
that they deserve. This is unprecedented in the history of Indonesia. Of course, we admit
that more needs to be done. We cannot complete our legal reforms overnight. But with
God’s help and the support of our people, Indonesia will achieve this goal with full
confidence.

2.7 The Judiciary Systems

To realize the Asean Community that we have envisioned, Asean Member
Countries must support and help one another. We must continue to strengthen the rule
of law, and enhance our judiciary systems, as well as the legal infrastructures in our
region. This task cannot be confined only to the Governments of Asean. We need to
increase the participation and the sense of ownership among our civil society. Our people
must have confidence that the laws that are passed, interpreted and enforced are for
their own good. The Asean Law Association is one important component of the region’s
civil society, and should be deeply involved in this process. He has very confidence that
in enhancing member states’ capacity in the legal field, the Asean Law Association can
generate fresh ideas and formulate concrete measures. The Association can help ensure
that we remain faithful to our vision of a people-centered Asean, where all our actions
and programs uphold the rule of law. An effective and just legal system is one of the
main foundations for the Asean Community, that will come about in 2015. Given that
strong base, the laws and legal systems of Asean countries will complement one another,
and thereby accelerate and facilitate regional integration. This does not mean that Asean
should combine or merge the diverse legal systems in Asean countries. That is not our
goal. But there has to be a process of harmonization among the different legal systems.

2.8 The Suggestion

As a final note, he would like to suggest for the Asean Law Association to
consider seriously the following three issues.

First, you could provide a platform for the study and analysis of the laws of
Asean countries, with a view to harmonizing them. You are already doing this to a certain
extent. By expertly identifying legal issues of common concern, you would be rendering
a great and valuable service to Asean member states and to the region. The people of
Asean will be grateful to you for that.
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Second, you should direct your cooperation at enhancing professionalism
and integrity among the legal professions of each member country. These include state
attorneys, judges, legal academicians, and legal practitioners. The association can facilitate
exchanges of knowledge and experiences among its members. It can also identify and
set benchmarks for best practices.

Third, you need to expand engagement and collaboration with all relevant
stakeholders in carrying out your activities. You must reach out to government institutions,
private sectors, the academic world, civil society organizations, mass media and other
relevant parties. Inclusiveness promotes a better public understanding of the Association’s
role and task, and generates public support.

3. Workshop : Analysis and Summary

In the 11" General Assembly of the Asean Law Association, there are
6 workshops for the General Assembly participants. Each workshop, the writer will
analysis and summary as the follows.

3.1 workshop 1 discusses on the topic of Establishment of Center of Asean Law
Information.

3.1.1 Sharing of Information

Information on the various Asean legal systems are already readily
available on the internet. As an example, the ALA website itself has over the years gone
through a commendable and progressive change, providing valuable information such
as the numerous legal systems, information on ALA Members Directory and ALA law
Firm Directory with links to other useful websites with information on the various aspects
and issues relating to Asean laws. Furthermore, with the wonderful advent of technology,
information is just at one’s fingertip as one just has to type ‘Asean Law’ and click ‘search’
and an array of websites appear.

3.1.2 Content

The Centre will provide a comprehensive, although not exhaustive,
database on Asean law materials which is offered to the global public free-of-charge to
assist students, scholars and practitioners of Asean legal systems. Apart from the
information which are now available on the ALA and Asean website, the Centre will also
provide legal information including information about general court procedures of the
various Asean legal systems with a focus on those considering self representation in civil
or criminal matters. This will include links to various court forms and documents and
information on legal advice options, alternatives to court proceedings and other legal
information.

92 NIMIMaigeTIuYy U0 14 @i 41 eunguaau-aamnau w.a. 2555



The Role of the Asean Law Association

3.1.3 Funding

Although a free access legal information website sounds attractive
enough to the different branches of the legal profession which make up the membership
of ALA, the setting up and the consequent maintaining of such a website requires huge
funding. One way of raising such funds is through multiple contributors such as from
private individuals and law firms coming from the individual Asean countries or other
regional stakeholders who have an interest in ensuring free access to legal information
such as the Asian Development Bank or through collaborations with legal publishers.
Alternatively of course, which is the less attractive way, is by way of subscription of
memberships or seeking funding from the individual Asean governments.

3.1.4 Physical Presence

An added value would be if the Centre can in the long run evolve into
a Centre for Asean Law located within an already established legal institution, for example,
within one of the existing law schools in one of the Asean countries. The scope and
objectives of such a Centre will expand to include beyond mere providing legal information
and include facilitating cooperation amongst the Asean countries in research, training,
familiarization and implementation of any Asean treaty and other international and
regional obligations. In the Asean countries through student exchange programmers or
bridging programmers, so that law students from the various Asean legal institutions can
learn and understand the different aspects of the Asean legal systems, through both
theory and practice. As creation of specialized legal professionals in current and relevant
legal issues is also key to the development of the legal professions, the Centre can
provide professional development and technical assistance through workshops, seminars
and conferences. It can also facilitate attachment programmers of legal professionals
between the Asean countries.

3.2 Workshop 2 discuses on the topic of Framework for Judicial Cooperation in
case management : The Experience of each Asean country.

3.2.1 Case Flow Management

The Case Flow Management concept is an innovation of the American
Bar Association that :

“From the commencement of litigation to its resolution, whether by
trial or by settlement, any elapsed time other than reasonably required for pleadings,
discovery, and court events, is unacceptable and should be eliminated to enable just
and efficient resolution of cases. The court, not the lawyers or litigants, should control
the pace of litigation. A strong judicial commitment is essential to reducing delay and,
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. . . 2
once achieved, maintaining a current docket”.

3.2.2 Th Flow Manasement trackin m

1) Fast Track Cases, cases simple in nature with very little judicial
intervention, such as collection suits for a sum of money and cases covered by the rules
on Summary Procedure. Normally, the disposition period does not exceed 6 months.

2) Complex Track Cases, those that require extensive court intervention
and time owing to the number of parties and claims/causes of action and defenses, and
complexity of the legal and factual issues involved. The nullification of titles or recovery
of property or possession involving numerous parties may be cited as examples. Disposition
period should not exceed 18 months.

3) Standard Track Cases, cases that do not fall under either the fast
or complex track group. Disposition period does not go beyond 12 months.

4) Holding Track Cases, those that cannot be subjected to specific time
tables due to the nature of the issues or certain legal or procedural requirements, like
intestate or estate proceedings and corporate rehabilitation. Disposition period ranges
from 2 years and beyond.

3.2.3 The Steps in the Case Flow Management

1) The branch clerk of court shall recommend to the judge the suitable
tracking system based on the Case Information Statements of the parties. The judge will
then decide to which track the case shall be assigned, after which he issues an Order of
Track Assignment. The parties are bound to follow strictly the timeframes in said tract.

2) The Case Flow Management chart corresponding to the assigned
tract shall be entered into the software, each stage having its own timeframe. Upon
discovery that the timeframe for a particular stage has been exceeded, the judge may
issue appropriate orders and take such measures to address the causes of delay and
expedite proceedings to bring the case on track.

3) From pre-trial up to submission of the case for decision, the Case
Flow Management encoder must encode all pleadings, orders and important proceedings
held in each vent of the case.

4) The judge and the branch clerk of court shall monitor daily the
encoding of all said pertinent data, particularly the timeframes and deadlines assigned
to as well as the events set for the case.

5) The monitoring efforts will assist the judge in determining if deadlines
are met; if not, he can identify operational problems and take corrective measures for

2 The Case flow Management, an innovation of the American Bar Association.
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the purpose of bringing the case on track. The ultimate goal at any event is to have the
case decided within the prescribed disposition period.

3.3 Workshop 3 discusses on the topic of Critical Issues on Investment law
harmonization within Asean.

3.2.1 Asean Investment Area

The Asean Leaders decided to establish the Asean Investment Area
(AIA) at its Fifth Asean Summit in Bangkok on 15 December 1995. The AIA was created
in response to the crisis with the aim of attracting foreign direct investment flows from
both outside and within Asean. The Framework Agreement on the AIA was thereafter
signed on 7 October 1998 and entered into force on 7 April 1999.

The objectives of the AIA Agreement are;

1) To establish a competitive Asean Investment Area with a more
liberal and transparent investment environment among Member States ;

2) To jointly promote Asean as the most attractive investment area,
strengthen and increase the competitiveness of Asean’s economic sectors;

3) To reduce or eliminate regulations and conditions which impede
investment flows and the operation of investment projects in Asean ; and

4) To contribute towards free flow of investment by 2020.

3.2.2 Asean as a Hub of Investment

Decisions made at the following Asean Summits accelerated the
economic integration among Asean Member States. The 2™ Informal Asean Summit was
held in Kuala Lumpur in 1997 decided to transform Asean into a stable, prosperous and
highly competitive region with equitable economic development and reduced poverty
and socio-economic disparities. At the Bali Summit in 2003, the Asean Leaders declared
that the Asean Economic Community (AEC), Asean Socio-Cultural Community and Asean
Security Community shall be the goal of regional economic integration by 2020 and this
goal is accelerated to 2015 at the Cebu Summit in 2007. The Declaration on the AEC
Blueprint was issued in 2007 with the aim to transform Asean into a single market and
production base, a highly competitive economic region, a region of equitable economic
development, and a region fully integrated into the global economy. The AEC Blueprint
was developed as a single and coherent roadmap for advancing the AEC by identifying
the characteristics and elements of the AEC, with clear targets and timelines. The
achievement of long-term stable economic development relies on the stimulation of
intra-regional demand and opening up the region to outside demand. The AEC is seen
as having the potential to comply with these conditions for achieving the long-term
stable development goal in this region.

NIANIMaIFeTINYY UN 14 1w 41 iAeungua1Au-amau w.a. 2555 95



Punya Udchachon

3.3.3 Ch n n Investment | aw Harmonization within A

The creation of the Asean Comprehensive Investment Agreement (ACIA)
is undeniably a positive move of the Asean in its effort towards the deepening of its
economic integration. Nevertheless, there are some challenges that need to be looked
into which could potentially affect the investment liberalization and facilitation in Asean.
One of the main challenges relates to the implementation of the ACIA itself. One must
understand that the process of harmonization does not end with the completion of the
texts as the same has to be incorporated into the domestic laws. The ACIA contains
provisions which may be expensive to implement and administer and for some Member
States may require the enactment of new legislations and regulations or revision of
existing ones which will create substantial burden to these Member States, particularly
for those countries whose practice differs significantly from international standards.

3.4 Workshop 4 discusses on the topic of Implementation of International
Agreements in the Realization of the Asean Charter.

The Asean Charter is an important document that serves as a roadmap in
strengthening Asean as a regional institution

“The Charter adopted in November 2007 not only codified prevailing norms
governing the conduct of interstate relations but behavior of States towards their own
people. For the first time references were made to an Asean document on adherence
to the principles of democracy, the rule of law and good governance, respect for and
protection of human rights and fundamental freedoms. It also set out the guiding principles
and purposes of Asean.

The adoption of the Charter represented a historical milestone for Asean in
a sense that is a binding Treaty in terms of international law. And while the purposes of
the document outlined are ambitious, the character of the document, given the diversity
within Asean is pragmatic”

The establishment of the Asean Community is set at 2015. Therefore that
time will soon dawn upon Asean. ALA must work on establishing the institutions required
to forge ahead towards the ideals of an Asean Community. Asean Member States have
an obligation to initiate such steps to enable the Charter’s objectives and aspirations be
effected. Member States will make it easier for the implementation of the policies of
Asean. The failure of such steps would only delay implementation of agreements within
Asean let alone international agreements.

In any event for international agreements there has to be a cohesive and
common platform for Asean. Member States cannot afford to go it alone. There has to
be some ability for Member States to act on their own when signing International
agreements yet in some areas where has to be strict regulation for example security and
economic concerns.
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3.5 Workshop 5 discusses on the topic of Mediation Practices : Asean’s
Experiences. There are 3 elements of Asean Model for Mediation.

3.5.1 The first crucial element of the Asean Model for Mediation should be
the adoption of fundamental legal rules aimed at creating a legal environment that
assures Member States of consistency, reliability and quality in the conduct of mediation.
The seven best practices should be embodied in the legal regsime of every Member
State. To reiterate, these best practices are 2

1) Mandatory training and accreditation of mediators;
2) Filtering of disputes and specialization of mediators;

3) Reliability and transparency in procedure through a legislative
instruction of a standardized process;

4) Imposition of impartiality of mediators;

5) Categorical and detailed rules on confidentiality of information
disclosed and obtained in mediation, waivers, exceptions and sanctions for breach;

6) Formulation of a process for the quick enforcement of mediated
settlements; and

7) Availability of limited, well-circumscribed and expeditious judicial
intervention for interim measures of protection and confidentiality orders.

3.5.2 The second crucial element is the promulgation of a Code of Ethical
Conduct of Asean Mediators to which mediators and mediation service providers across
Member States would be required to adhere, on minimum, as a precondition to
accreditation. Similar to the Code of Ethical Standards of Mediators governing court-
related mediation, the Asean standardized ethical code should specifically and clearly
set forth. Among these vital norms of conduct are those discussed in the best practices
and suggested areas of improvement, for example, in the Philippine legal system including
matters pertaining to the following:

1) Competence, training, accreditation and appointment of mediators;
2) Independence, impartiality and conflict of interest;

3) The mediation agreement and process as well as the role of the
mediator and parties’ counsel in mediation;

4) The execution and enforcement of a mediated settlement;

5) Confidentiality, waiver and exceptions thereto as well as
consequences for breach thereof;

Patricia-Ann T. Prodigalidad, delegate from the Philippines, presents in the 11" General Assembly,
17 February 2012, Bali, Indonesia.
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6) Mediation fees, expenses and costs; and

7) Sanctions and liabilities for misconduct.

3.5.3 Lastly, after standardization is accomplished across Member States
within the Asean, the last step would be the organization of a regional mediation center
that would be tasked to among others. There are the following activities :

1) Disseminate legal information and salient updates on the practice
of mediation across the region.

2) Collate and update rosters of accredited mediators and mediation
service providers on per Member State basis with sufficient details so as to allow quick
access and communication.

3) Act as the repository of the official documents pertaining to the
ASEAN Model.

3.6 Workshop 6 discusses on the topic of The Asean Charter and the Asean
Lawyer.

3.6.1 The Asean Charter

The Asean Charter serves as a firm foundation in achieving the Asean
Community by providing legal states and institution framework for Asean. It also codifies
Asean norms, rules and values. The Asean Charter entered into force on
15 December 2008. A gathering of the Asean Foreign Ministers was held at the Asean
Secretariat in Jakarta to mark this very historic occasion for Asean. The Asean Charter
principles mainly focuses on the following activities."

1) Emphasising the centrality of Asean in regional cooperation.

2) Respect for the principles of territorial integrity, sovereignty, non-
interference and national identities of Asean members.

3) Promoting regional peace and identity, peaceful settlements of
disputes through dialogue and consultation, and the renunciation of aggression.

4) Upholding international law with respect to human rights, social
justice and multilateral trade.

5) Encouraging regional integration of trade.

6) Appointment of a Secretary-General and Permanent Representatives
of Asean.

7) Establishment of a human rights body and an unresolved dispute

* Suwannee-Sirivejchapun, delegate from Thailand, presents in the 11" General Assembly, 17 February
2012, Bali, Indonesia.
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mechanism, to be decided at Asean Summits.

8) Development of friendly external relations and a position with the

UN (like the EU).

ability to convene for emergency situations.

9) Increasing the number of Asean summits to twice a year and the

10) Reiterating the use of the Asean flag, anthem, emblem and national
Asean day on August 8.

Table 2 : Shows the Final Instrument of Ratification

Member Government Deposit of )
ltem ) . Instrument of Signed by
State Ratification ) .
Ratification
1 Singapore December 18, 2007 |[January 7, 2008 Prime Minister
2 |Brunei January 31, 2008 February 15, 2008 Sultan
3 |Laos February 14, 2008  |February 20, 2008 Prime Minister
4 |Malaysia February 14, 2008  |February 20, 2008 Foreign Minister
5 |Vietham  |March 14, 2008 March 19, 2008 Minister of Foreign
Affairs
6 |Cambodia February 25, 2008  [April 18, 2008 National Assembly
7 |Myanmar July 21, 2008 July 21, 2008 Foreign Minister
8 [Philippines |October 7, 2008 November 12, 2008 |Senate
9 |Indonesia October 21, 2008 November 13, 2008 The House C.)f
Representatives
10 | Thailand September 16, 2008 |November 14, 2008 |Parliament

Source: Suwannee Sirivejchapum, Asean Law Association, The 11" General Assembly,
Bali, Indonesia.
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3.6.2 The Asean Lawyer

1) In general, lawyers normally will be a generalist’ knowledge of law
due to be limited to the law in their own jurisdiction. With the effective of Asean Charter,
the lawyers need to be considered how to qualify to be an “Asean Lawyer”. The lawyers
need to consider the conflicts between the different levels of law because of the law
in each Asean member has not yet harmonized completely in this region. The lawyers,
therefore, need to a specialist’s knowledge in terms of the legal and court system in
each country.

2) English has become the standard language of the globalization in
the private and public law The lawyers need to have English skill for both English in
general and English for lawyer. If the lawyers are not efficient in English skill, They will
have the communication problem with their client and the client lacks of confident in
the advice.

4. Conclusion and Recommendation

4.1 Conclusion

The Asean Community was established by the Asean Declaration signed in
Bangkok on 8 August 1967 by the five founding members namely : Indonesia, Malaysia,
The Philippines, Singapore, Thailand and later Brunei, Vietnam, Laos, Myanmar, Cambodia
joined as members. The Asean operation has given increasing prominence to the idea
of an Asean lawyer. But the lawyer in Asean has different training and background to
contribute towards the legal and institutional framework of Asean. So, the work of Asean
would inevitably require the knowledge, expertise of law academicians, judicial officers
and lawyers from the Asean nations. With these reasons, the Asean Law Association
namely ALA has the roles in contributions in terms of internal organization and
management of Asean, dispute resolution, external relations and services to the individual
Asean countries.

4.2 Recommendation

In my opinion, the Asean Community and the Asean Law Association shall
to closely cooperate within the Asean framework in term of the Asean Law Association
is listed as an associated organization to Asean. By the article 51 of the Asean Charter,
there are numerous areas in which the Asean Law Association may lend legal assistance
as the follows :

1) Assist and advise on the setting up of the Asean Constitution dealing with
the Rule of Law, Human Dignity and Human Rights for leading international standard and
also internal law of each nation.
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2) Assist and advise Asean Secretariat on human resource, legal issues,
conciliation, mediation procedure and structure and various types of dispute resolution
mechanisms and procedures.

3) Assist and advise on the setting up of the Asean Foundation on its structure
and rules of procedure.

Therefore, the Asean Community Councils shall to promote of
cooperation between the Asean Community (AC) and the Asean Law Association
(ALA) with the mutual recognition of professional credentials. | am sure that, with
these recommendations, the Asean Community can absolutely reach the
liberalisation organisation in 2015.
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Freedom of Expression versus Protection
from False Assertions

Nantapol Khaimuk *

The principle that aims to restrict false assertions against an individual, institution,
emblem or flag which represent the state is enshrined in insult laws. These laws which
seek to protect reputation and dignity are also called defamation laws. The crime of
creating an offence against the dignity of a reigning sovereign or against a state is called
lese majeste from the Latin laesa maistas (injured majesty). On the other hand, there
is also a principle that sets out to uphold the human right to freedom of expression.
Both principles are represented in national courts of law and major international and
regional human rights instruments such as the European Convention on Human Rights
(ECHR).

As both principles merit recognition, the evolution of lese majeste laws around
the world have centered on striking an appropriate balance between the freedom of
expression and the need to protect sovereign dignity. In light of the attention lese majeste
laws in Thailand have received recently, examples from various constitutional monarchies
offer a comparison to how defamation against the monarchy are enforced in legal
instruments- namely the constitution, criminal code, or other legislative acts.

In Western Europe where both principles have been evolving throughout history,
Denmark, The Netherlands, and Spain are constitutional monarchies that enshrine
defamation laws in the Criminal Code.

Denmark’s monarch is protected by the Criminal Code, Article 121 and the
generally applied Article 267 which states that Violation of “the personal honor of
another by offensive words or conduct or by making or spreading accusations of an act
likely to disparage another in the esteem of his fellow citizens,” punishable by fine or
simple detention.... In case that the target of the defamation is a monarch, the punishment
is doubled while queen consorts or crown princes are the target, a 50% increase in
punishment may be increased. There are no obvious examples of a case involving a
member of the Danish royal family. The closest application of this law was probably in
March 2011 when Greenpeace activists were charged for minor sentences for letting out

* Secretary of Justice of the Constitutional Court of Thailand (Justice Supoj Khaimuk)
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a banner at the 2009 United Nations Climate Change Conference. The charge relating
to the monarch was acquitted.

In The Netherlands, the Criminal Code, Article 111 states that “Intentional insult
of the King,” punishable by up to five years imprisonment or a fine... Article 112 and
113 also specify punishments on offenses to the royal family: “A person who disseminates,
publicly displays or posts, or has in stock to be disseminated, publicly displayed or
posted, written matter or an image containing an insult of the King, the King’s consort,
the Heir Apparent or the spouse of the latter, or of the Regent” may be punished by
up to one year imprisonment or a fine... A lese majeste offense was committed in
October 2007 when a 47 year old man was fined 400 Euros among other punishments
for verbal abuses against Queen Beatrix and describing sexual acts he would like to
perform on her to a police officer.

In Spain, although there were amendments to its 1995 Criminal Code to make it
consistent with the Constitution, provisions covering insult (injuria) and calumny (calumnia)
of the Royal Family, the government, certain government institutions and the army were
retained. An example of an offense include the Spanish satirical magazine El Jueves
publishing an issue with a caricature of the Prince of Asturias and his wife engaging in
sexual intercourse on the cover in 2007. The magazine was fined for lese majete violations.

Moving on to the Asian Region, criminal defamation laws exist but are enforced
differently in different countries. Constitutional Monarchies that exist in the region include
Japan, Malaysia, Brunei, and Thailand.

In 1947, the provision in Japan’s Criminal Code punishing criticism of the Emperor
was repealed. General criminal defamation laws are applied but are seldom called upon
as journalists and citizens are free to criticize public servants without fear. These laws
include: Penal Code, Art. 230 (1907, amended 1947, 1991): “(1) A person who defames
another by publicly alleging facts, regardless of whether such facts are true or false,
shall be punished with imprisonment with or without forced labor for not more than
three years or a fine of not more than 500,000 yen (c. 53,500 U.S.). (2) A person who
defames a dead person shall not be punished unless such defamation is based on a
falsehood.” There are no reported violations of defamation laws against the monarch
in Japan.

Brunei’s constitution in Part XI Miscellaneous: Immunity [S 65/04] 84B declares
that “(1) His Majesty the Sultan and Yang Di-Pertuan can do no wrong in either his
personal or any official capacity. His Majesty the Sultan and Yang Di-Pertuan shall not
be liable to any proceedings whatsoever in any court in respect of anything done or
omitted to have been done by him during or after his reign in either his personal or any
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official capacity.” Furthermore, “No person shall publish or reproduce in Brunei or
elsewhere any part of proceedings ... that may have the effect of lowering or adversely
affecting directly or indirectly the position, dignity, standing, honour, eminence or
sovereignty of His Majesty the Sultan.” As the Sultan was Prime Minister, Defence Minister,
Finance Minister, Supreme Commander of the Armed Forces, Supreme Head of Islam,
chief of the Royal Brunei Police, head of the petroleum unit and of broadcasting &
information services as of 2006, it is evident that there are mechanisms against criticism
of the absolute ruler. Anyhow, there are no reported lese majeste acts committed.

In Malaysia, there are many specific provisions that protect the monarchy. Penal
Code Section 499 Defamation: Whoever, by words either spoken or intended to be read
or by signs, or by visible representations, makes or publishes any imputation concerning
any person, intending to harm, or knowing or having reason to believe that such
imputation will harm the reputation of such person, is said, except in the cases hereinafter
excepted, to defame that person. The Sedition Act (1948) Criminalizes any speech with
a “seditious tendency.” The concept is broadly defined to include tendencies that
“bring into hatred or contempt or . . . excite disaffection against any Ruler or against
any Government” ... or “question any matter, right, status, position, privilege, sovereignty
or prerogative established or protected by he provisions of Part Il of the Federal
Constitution or Arts. 152, 153 or 181 of the Federal Constitution.” Section 233(1) of the
Communications and Multimedia Act 1998 (CMA), bans “improper use of facilities or
network service, etc.” There are many instances of lese majeste. On March 13, 2009 a
crackdown against online criticism of the Sultan of Perak led to insult charges against six
bloggers. A week later, a local businessman and his lawyer wife were charged for criticizing
the Sultan on a web site. Proceedings were based on and on the Penal Code. Azrin
Mohd Zain, one of the bloggers, pleaded guilty and was fined 10,000 Ringgits (about
US$2,800) and could face five months in prison if he fails to pay. The others decided to
take their cases to trial, and faced maximum fines of 50,000 ringgits (approx. US$13,800)
or up to one year in prison.

Laws protecting the reputation of the monarchy in Thailand have a long tradition
in Thailand, and have been enshrined in every version of its Constitution. The 2007
Constitution states that the “King shall be enthroned in a position of revered worship
and shall not be violated. No person shall expose the King to any sort of accusation
or action.” Lese majeste is an offense under the Penal Code: Section 112: Whoever
defames, insults or threatens the King, the Queen, the Heir Apparent or the Regent shall
be punished with imprisonment of three to 15 years. Section 133: Whoever defames,
insults or threatens the Sovereign, his Queen or her Consort, the Heir Apparent or head
of a foreign State shall be punished with imprisonment between one to seven years or
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a fine between 2,000 to 140,000 baht (approx. USS60-4,100), or both. Thailand’s police
chief also has the power to ban import of any publication deemed to contain lese
majeste or contrary to public order or good morals. Under Thai law, anyone may file a
police complaint against someone he or she deems to have defamed the monarch or
others in the royal family. The Offenses Relating to Computers Act of 2007 addresses
topics such as hacking and the distribution of pornography. Section 14 prohibits entering
information into a computer system that constitutes an offense related to national
security. It is punishable by up to five years in prison or a fine of up to 100,000 baht
(approx. US$3,000), or both. Section 20 permits authorities to seek court orders prohibiting
distribution of information via a computer that could affect national security or contrary
to public order or good morals. Since lese majeste offenses are treated as national
security violations, these provisions allow authorities to block sites deemed insulting to
the monarchy.

In today’s enforcement of laws, the principles of freedom of expression and the
protection of individuals and institutions from false assertions require a balance. This
balance is reflected from the maturity of both the enforcement side of the law and the
alleged wrongdoer. As can be seen from various constitutional monarchies around the
world, laws exist for both principles but may or may not be enforced to the full extent.
In any case, the only mechanism to enforce both principles lay in the hands of justice
and it is up to the courts to decide whether freedom of expression or the protection
from false accusations prevails. Nowadays, just as everyone has the more rights to express
their ideas, there exist less absolute monarchies with divine rights and in this respect,
royalty rely solely on laws as their protection.

* % %k 3k
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