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ABSTRACT

This thesis aims to study "martial law" which is a law exercised under
unusual circumstances. The author began by researching the historical background of
the concept, conceptual foundation of martial law, identity, development of law in
each period, to understand the background of martial law and its concept that will be
suitable for nowadays and also a comparative study on martial laws between Thai and
international legal system in terms of the enforcement. The purpose is to examine the
problems of Thai martial law including the declaration of martial law for an unlawful
coup d'état, the status of laws when martial law is declared and the error in the Martial
Law B.E. 2457 that has been inherited from a period of absolute monarchy and used
many times in Thailand which is inconsistent with modern times.

It was found from the study that Martial Law has developed in connection
with military laws and was reserved for unusual circumstances. It is applicable only
when necessary and normal legal measure is not suitable. Under these circumstances,
the military personnel will take charge and act for civilian personnel in connection with
defense and suppression within a limited period of time to bring the country back to
normal. The application of martial law authorizes the government officials more power

than in normal situation which may affect the rights of citizens. However, the
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application of martial law may deprive the right and liberty of the people but must be
within the power authorized by the laws under the rule of law and human rights
principles. Later on, the concept of martial law has evolved into another form of
national security law which is Emergency Law. It has also been used to manage an
emergency situation. Comparing to the Martial Law which is invoked in time of war,
the power of Emergency Law is granted mainly to the civilian personnel instead of the
army for responding properly to any unusual circumstances in that period of time.
Either in the civil or common law system, the trend of applying martial law is
decreasing, but on the contrary, Emergency Law instead.

Considering the law and the application of martial law in other countries,
it has been used as a mechanism or legal measure under unusual circumstances and
also part of the constitution law. Therefore, there should be consistency between
martial law and constitution law. The condition of the declaration of martial law must
be clear. The scope, duration and application must be within the rule of law and does
not deprive the right and liberty of the people beyond necessary. The application
must also protect the country and not threaten the livelihoods of people. On the
contrary, in Thailand, there is no consistency in the enactment of martial law in the
Constitution and the Martial Law B.E. 2457, especially when the law was enacted in
the King Rama VI era and applicable until nowadays without any amendment that will
suit the change over time. The authority to declare martial law, the justification for
martial law and the legality of the declaration of martial law especially when the scope
and period were not specified and without any examination. This results in the use of
martial law as a tool to launch a coup d’état to overthrow the Constitution and the

regime which is illegal and violates the intention of the Constitution.

Lastly, this thesis wishes to point out the problems of the Martial Law
which is a law from the old age in the new regime and can hardly be applied to
nowadays society. The revocation of the Martial Law and enactment of new martial
law in the Constitution must be initiated including the material detail of a condition of
the declaration, especially when the person declaring martial law is the King upon the

recommendation of the cabinet, in accordance with the legal status of the declaration
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of martial law which is an act of government. Martial law may be declared in time of
war or emergency. There must be a clear duration of the declaration and examination
measures. There is also no necessity of the power granted to the army for declaring
martial law in specific area. The author strongly wish that Thailand martial law will be
the legal measure used under emergency circumstances and protect the right and
liberty of the people but no longer be used as a tool for a coup which illegal and

violates the Constitution.

Keywords: Martial Law, Unusual Circumstances, State of Exception, Constitution,

Coup d’état
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198 J. V. Capua, supra note 26, pp. 152-173.

1% Camaron Moore, supra note 7, p.138.

19 Joseph Chitty, A Treatise on the Law of the Prerogatives of the Crown; and

the Relative Duties and Rights of the Subject, (Butterworths, 1820), p. 49.
"W, S. Holdsworth, supra note 52, p. 128.
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Springer International Publishing, 2018), p. 101.
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University Press, 2001), p. 67 quoted in Lyndall Ryan, /bid., p. 100.
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MigunalidydRuazeunauims® éwuwﬂué’ﬂwmzﬁmmﬂizmm‘éuﬁﬁﬂﬂé’mﬁ’uﬂmﬁami
(Dictator) Tuasielssiu Fsilugdymanuzueanisnszsiuazmsnsisasunsldsnaves
Usz51undud Tunsdimsdedulavszmaldsruianiuning 16 1Wunisnszsinieiguianie
s1unaveshieuims madumnsnasumeniaiiesdslieg nneldnisauauuesesdns
AaMs dauasnseingg Aldlurianatnaunes 16 egneldnisauguuesionainis
8luunensdl Fedudrusinsdian miﬂixﬁﬁﬁ?w,ﬁauLﬁaﬂlﬁﬁuﬂgmuwaﬁaaﬂimaﬂwaﬁﬁﬂmﬁﬁ’a
visoiduludnuarresmsoonng mdslugiuzineunasestsdeugnaaaeulnemald
4.2.1.3 nsain1susEniAaaIun1salaniduy (L'état d'urgence)
ngvanedndagantunisainnidu fduduawusnlasnimdy
fyafAdnvaeaniunisaianidu (la loi n° 55-385 du 3 avril 1955) aduiuil 3 wwieu a.a.

v @

1955 loareusms yasuaulun1snssglnydataudemwnainnsaiinganisalluweadise

a

Feyguzuuduaraniauveslsemaliued Welinsgndeveaussrivuiiusesiunazfoinis

envaninldainsunanaiies teuimsiiunaniunisalfinanndillyamudagnaiy

wa | 1% [

AukALNSBAFguIzUTENAldNgdamsAnta Fan1snsgUnaRdmeanunTaianLAuTY

o

= 1

wn wazUsznialdnguunedenaiiaueadiseidunan 6 wWeu neudaiunisalazasy 9

* S55TIUYNUATANE1TUSEHTLAE AL 1958, 1M1 16.

> Anna Khakee, “Securing Democracy? A Comparative Analysis of Emergency

Powers in Europe,” Geneva Centre for the Democratic Control of Armed Forces (DCAF),
Policy Paper -30, p. 23-24 (2009).
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N15UsENIAANIUNTAIRNEULUUSTTUAT ("état d’urgence simple) wagUseniAanIun1Tel

=

ANBUKUUSIBUSY (I"état d’urgence aggrave) Fansdlsraussluaziiugwndminmdu

S a 8 = L3 a Ao w ' A a v Y A o !
nsalitay® ReulunisuseniAaniunisalani@undAy wu nsdlifaummdusiowss nsdldese
ANNAIULSBUT oYU TE YT NIensEliinAullaIUBE 198U NTENUAINEIUAVYRY
Usgy1vu duswdadesssundnne 9 lagdounalunisuseniaaniunisalaniiy
srauUsEnafe #1eusms Usesunsudnserinluguressinguinuasausiguunsnesln
< | vy oA v v o & 1% v o = ~ o
ANUNYeU druluseauviaadu §31n159anda (Gouverneun) Wulmrhinalseuiignuna
UsenAkageanu1nsnisiig 9 b Nalinnsussmaaaiunisaianiduiimunssesiaan i
12 W’

Tud 2548 UszmerSumaiinisusenieaaunisalaniduluuieium
Wadnn1siumgNsalaanauaziloTui 13 weminieu 2558 luadeusesunSud Francois
Hollande fin1sUsenie@aiunisalaniduiivsemaiiiadegiunisnesienivuluras iy
v & 4 a < < & A Y 4
UULdUN13UTENAEIUNNTAIRNLRAUNIUIENALT UATINEDINEIRINN1TUTZNIATNIUN T8

v A

aniduasausnluadevesurena Charles de Gaulle ' vagaiinisnaiAuLaaereasgan,

® Ydud YUNAT, 979UA7 13995397 2, W. 179-180.

" U3y ATITIUNGNY, amumsaiﬁiziﬂﬂmuizwﬂgwmm%’qma. (53UUNAIY
NHVUPUMITY publaw.net, 2556), U. 412.

fddnauAnenITUNITNEANT, “91897UN1TUTEYNATURNANITTIITUNIVOS
AMENTTUNTANYINTETITRYRIIAIENITUTMITTIINTIuaaunIsalanidu w.a. 2495,
IvilagdtinauAnENITUNITN RN, (2535).

? nasy ssungnt, 999ud? (fessod 7, u. 412

0 srgazidualu sunge 155wINa, “AunasuesUsEsrunSudiuaaneszany
Sumaiiesiagdiuasasunsnonisieuasyseidudengmnediuiauls,” duduiletudl 10

L¥8U 2564, 91N https://thaipublica.org/2015/11/thanakrit-vorathanatchakul-1 L&
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Weoduh 24 Jureu 2563 Tuaniunisallaia 19 Masszuinluinilan dssealansssdae

<3

“@nrunisalanidunsansisugu” (Uetat d’urgence sanitaire) duidu “grunafiiey”

Uszand 4 Mieulvadlussuunguinediaaaugnatnnisusenieaaiunisalaniaunielsd

Y]

SyUnallul 1955

o

4.2.2 ngden1sanlulsumanTaas Rasziuniyginiangvang
nguaneautuaslumdeud Yearsangdonisdndudidgy
Tuuszimadsanaldnin “State of Siege” Feildnwnizadne Martial Law fiansanngmang
Tdhengdensdniunngiiuaednualdnwsluiadosas o lasisuanngmnefionidnudn
waznnvsnedldeglutiagiu

4.2.2.1 unUgyadAdnnaengdenisinnausinisenian

1 [ tY

Tusssssuyyadu

<9 Y v

N1 aN1zUsZAUNN S BN1SA N WUI

o

415715557 2 (n.71.1848-1857) L usgessuyatuusniidn1sUnyelAf State of Siege

<

Tunnsn 106 aguanuladn “aeldundyaifnvangvung 8138n1501UANIANTNNS

Useniengdunsdn saufaguuuunseninsnislunistsduldsialy” ? seunlul 1849 Felad

v v

N3Vl AngurunElanIzI1nen)den1sAndunseusne SgUyal@ Loi du 9 aott 1849

ag]

o C% 1

sur 'état de siege aviuf 9 Fivnau a.a. 1849 uazlain1snssgiyafinmengdunisdn

Jean-Claude Paye, “Sovereignty and the State of Emergency France and the United
States,” Retrieved on April 10, 2021, from https://monthlyreview.org/2017/01/01/
sovereignty-and-the-state-of-emergency.

" algyal aanedn, “SullelmialudSuma: snidnanIunsalanaunad YuyNUTEing

vild,” dudunieTud 10 NINYIAL 2563, 31N https://ilaw.or.th/node/ 57262fbclid

=IwAR1gR5n9Zno7CFkm_Kn5YEoNJEWwVbUIALd90CwBss6sDSMtD5tIglz8c4.
Constitution 1848, Article 106. “Une loi déterminera les cas dans lesquels

('état de siege pourra étre déclaré, et réglera les formes et les effets de cette mesure.”

, See Max Radin, “Martial law and State of Siege,” California Law Review 30, no. 6,

p. 638 (September, 1942).
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dindiulud 1878 (La loi du 3 avril 1878 relative a létat de siege) Tunnsn 1-6 faee

Lo
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wnsidfguasyilowiuinezidudsslevilunisiiansun JssneudusgUagd

=De

Y]

Juduuvvresnguuieitdasngdenisfnlunatsdszinasausi s unuuatuues
nNoBNISAN 3.¢.126 vosUszwAlnesie’
(1) anseddnylusglnyel@ 1849 uae 1878
1. WA WWIN15UTENIA State of Siege Tuunsn 1 Anvualu
Usznaldseilefidunsesulndidnainanasnsuszmineseina u3on159a19aineys
TulsswenasUssmatuaunaviuiidoanumsaifananshuiuly

Y o )

2. glignurausznid 81u1alun1susenia State of Siege UUvBS

Y

v v
| v a v 1

Usgsunduilaemuugihuesnnssguuns wivsddemwiuanuiuseuluiivssyussan
melu 2 Yundnduniumne 2 uagluinns 3 fdeuldn nsdifinisyuanifunusegs
arlionadszmangdunis@nldutiazluszesnadaasninu uudnsdasnsusening
Uszina Uszsnunduilnemuuziuesnme Ssuunsisunausene State of Siege luiud

o

Fafnsanamla

3. nan1susENIANden1sAn luses) 7 seudn Welinsusenieald
NNBENISAN SIUNNNINUATBRIMTINNaTOUT VW TnwIAUEIULSsUTRe Iz loulUds
¥ v al o X v v o a o a wa v av vy v = Y]
WMEnns Mellidnininaseudsasainsaufuantiila viunsinisseivlilay
v v A Aaa Y Y Y} ) | Y] v A
WU NN lNsENINsTAwaan Ul uLUIN TN UUSEIMATULEY NUNEAINIT LRIULNT
PALIDUGIAYYINNUINAUAINUNR LI ULA LUAIUALN 89D UNITTNWIANUEAIU TN LAY
SnwnAulasnfuazidusiuiavessuinmsidundn wazluuins 9 Tiemunanmis
TP1UNANLARAIN 1.) B1UIDLUNITATIIAUANADIUVDIU TV VUM IIATINA NI ULALNANIAY
2.) #walunisuaesnsetuldynnatingdeddnuuazyanailinsiugianuiesnluain

L3

Wunnin1susenAngdenisdn 3. d81u9RY Sanaralunuens gnlsunsal uag 4.) 18119

P waln yu1f quany, "ngvangdnniengden1san, ((ona1susenauAIuITeNg
nangasngvsnemedIfugUsAudyymms 2535), u. 9-11.

1 See, The Law of 1849 Article 7-13, The Law of 1878 Article 1-6 translated

in Clinton L. Rossiter, Constitutional Dictatorship: Crisis Government in Modern Democracies,
(Princeton: Princeton University Press, 1948), pp. 82-83.
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Tunsulavanuaznsyuyuiuludnyaeionndinadiguazinlugninugunss g1unafiay
wianlluanunisalundgenlienavilamssaiuudnsenuidvsias nnue s sy vuniady

Tudiuasranms Wedn15Usen1AngdenisAn A1anmisasd
waghwamieyarannAutaziuiieynafongy suindsuluanuiafeatuaulasnds
VBIAITITUTLATAIINAIUAVVDIUTENANIUN 52U lUN1957 8 LAaTU1IAT NN AAIATIY

% Y & Yo a A A = A a dy  a
manmsazgniesvaliiuandunininfunikazafenyl nitdaesdeiideaiansun
Usenau Ae 1. neldnguuiegfsssunmis (Code of Military Justice) A1anymi5ganad]
Usgsuenadadugfininsinasounismunianimms uwag 2. n1sfiansanaaynuszsam
anagnuaununeliaagfAsssuviinif iarsunluvuei usenie State of Siege Ald
1% aa v v = o & aw v v o ad a & A
ulunsdindmdavnmsianudnluiideadiunsnuess deluaaiialuiuiusenia
1 = a a aa Y15

ngdun1sfnenaiiarsantumasfisssusuuninle

4. NMIAIVANATIADY LIaNNTNEMNIUNSUTENANGBENITAN

< V1 [ (J a < o o Ly [ a wva

suiuladndugiunalumauims Wumsnssiifeiuasasuludnyasyjofnismimmis
winiunisnsyylufuiausaUszmeands ussiagiuAinInwvesanueiglifidiung
muaums s dusessznitsena® Wadunisnsevimesguianazlunienisifiesdsang
finaglifaadnlufiansanludunaidasndulaludiurasminudndu nsnsaasusung
drgus st wmuizauiudunisnsisasulnedredd vyaAlunianisides na1ife
wiivsgsunsuidsnunalunisuseniangdenisfinfniu usnguunefmualikiiun1seydia
NezIFIURIeU Medwawndssaniiensiaaeuiadunsarmatasnsivdeulunis
nsules Bnslungdenisfinuing 1 muualissyanundmin #ules wasssesiad
Tunsusenaldlidaay 1Wmtnsgauasudanued19asInsndasyauaiungvane

a

wilusaanan unIsal Ll UnA (1 eud eI i UN1SAIUANATINEBUITUT I wanaINdl

Tugesn 11 ladgelfan widnisuszniangdunisdniniu Ussysudansdansaiui

o

[

go39uYnys U] nanAeUszyvulidvuaziaianeunisssssuyysusesnsuaun iuus

anguradssmsngniianielangdunisan

2 William Feldman, supra note 3, p. 1030.

1 yasdnd gassadlay, nQUIneuvIYY LaY 3: Nanuasdlale, (Ngemwaviuas: JRsTsy,

2538).
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4.2.2.2 undgyadAdnnengdenisiniveduldludagdu
NOUUIETLA 8IVBIAUNS NN LATUINTNITINAENN BN AN

o v 4A

TutagUuvessemersarall 2 adundAnae 1) undnyaRluseausgossuyuisensisusy

o

N3alma 1958 1IA97 36 Wag 2) Uszananguuiedesiudsyina (Code de la defense)
pondufsivunasiufl 20 SuanAu 2004 (Ordonnance n° 2004-1374 du 20 Decembre
2004 relative a la partie législative du code de la défense) Tu Article L 2121-1 fi4 Article
L 2121-8 s?fﬂL‘fJumaiﬁ%’gﬁ%yajﬁdauwﬁﬂﬁﬁgﬂaanaﬁuéumaiﬂ H ﬁaﬁngwmaﬁ%aaaaﬂ’w’fﬂma

naninasikazdeuluindie State of Siege Widuagenndadlainisusemaldusogidla

¢

(1) iantneuat Wauly wazunsn1stun1susauly

UNUQAUMINUu1891A 18N8 un15ANNIluTIoTTUY UM

o

asnsusgHTaAa 1958 wazUszananguinedesiulsunaiiswanfoaduunauite
daolud

1. muiensusEnna winuian1susemaseyeglulssaanguang
Jaafiuuszmain State of Siece Uszmaldfsailomdmsiinndunsedausiainamsiuiv
A19UsENA (guerre étrangere) 13091NN13nUL LA lYA§98175 (Uinsurrection armée)
winu'® weneeawdn msuszniangSensdnldldianzluuasnsuiuaisusang uwag

A9nTunaaLiiesniinislenatenised1agunse Reulvaniunisaldvniiansaniieuiunis

=

Usznisdarunisalanidud aduisesweiniseatvanaz AR URludnvazveanisldnidy

'
= =

Walsauunsnuasls nYdun1sAnTelldnwueiwaunI N zy w1z ludiuvenisiin

asnsusasuanaulviussfefundnludesiidmihanmsidunujifinis

¥ o

2. giigunausenia Tusgsssuugy 1ns1 36 Uydalinisusenie

Y

U a

State of Siege fiasnszrinlusgngufnifeanlufiussguanzsguuns Usznauduuing 13

W9SgeTsuYadUelA NI sEAuaLaE S INa U MTNIUNUTEgL e STUUAS ARl

"“Ordonnance n° 2004-1374 du 20 décembre 2004 relative a la partie législative du
code de la défense,” Retrieved on May 5, 2020, from https//www.legifrance.gouv.
fr/affichTexte.do;jsessionid=AF18FA7332973A35E4683C7BFB190CCB.tplgfr27s 27cidTex
te=JORFTEXT000000238564&dateTexte=20041221

18 Code de la defense, Article L 2121-1
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a
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Y8955 ANUAIULTYUTBEURIFIANLALNITANTI0YVReTTeTTUU drumanaliaudenadl

¥ Code de la defense, Article L 2121-2
2 Code de la defense, Article L 2121-7
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Aerfuanusiunmieafioguisussianiingmngiivua®

Y |

4. NM3AIVANATIVEBY Lo TN UNTRYe]ALUSToTTUY YU
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41515 FNILAA 11931 36 193A 2 WudnsiruasEesIatlunisUsEnAng Sansantl

2L william Feldman, supra note 3, p. 1030.

22 Code de la defense, Article L 2121-3

2 Code de la defense, Article L2121-4.

2% Code de la defense, Article L2121-5

% Max Radin, supra note 12, p. 641.

% sgazduaiaduluaid nemuitad, “lasadesdnsuazduiavtiiivesana

» 2D a s a v a aa [ a v o
Nng, ('mmuwumwgumsmm AMZUAAIFANT UUINYIRYIIUALAY, 2553), U. 81.
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27 59y YUANSN TS AE AR 1958, 1M1 36.
2 Code de la defense, Article L 2121-8

% Clinton L. Rossiter, supra note 14, p. 85.
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" Cornelius P. Cotter, “ Constitutionalizing Emergency Powers: The British

Experience,” Stanford Law Review, Vol. 5, No. 3, pp. 398-400 (April 1953).
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# Oren Gross, Law in Time of Crisis: Emergency Powers in Theory and Practice,

(New York: Cambridge University Press, 2006), p. 182.
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Springer International Publishing, 2018), p. 94.
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Fourteenth Century to the Petition of Right”, The Cambridge Law Journal, Vol. 36, No.

1, pp. 152-155 (April 1977). W. S. Holdsworth, “Martial Law Historically Considered,”
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p. 72 (1959).
bid., p. 75.
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