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ABSTRACT

The theory of state duty to protect fundamental rights derives from
interpretations by the German Constitutional Court that fundamental rights possess
an objective side connected to the order of values, requiring fundamental rights to
be enforced as much as possible by law and in the everyday world. Assigning the
state to act as protection for such cases is not a matter specified in each section of
the constitution. Instead, it is a duty arising from objectively viewed fundamental
rights provisions. The duty of the state to protect fundamental rights calls upon the
state, especially the legislature, to enact laws protecting fundamental rights from
dangers not caused by the state, including natural disasters, terrorism, and problems
arising from the private sector. Difficulties often appear when de facto cases occur in
which by exercising its own rights, one private sector fundamentally affects the rights
of others. The issue is that all private sectors should be collectively protected under
the constitution. Researchers have termed this situation a collision of fundamental
rights. In such cases, the legislature is responsible for enacting laws to protect rights
of all private parties. Seen in terms of a balancing rule of law, fundamental rights are
weighed to ascertain which particular case provides increased protection, while not

nullifying fundamental rights enforceability for less weighty cases. By comparison, the
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(@)

Constitution of the Kingdom of Thailand B.E. 2560 (2017) stipulates specific categories
of state duties, requiring the state to perform different tasks. Yet a section-by-section
consideration of its provisions reveals an apparent lack of individual fundamental
rights protection. In addition, functions set forth comprise fundamental state tasks
and demands on state resources. Therefore, state duties under the Thai Constitution

differ from the theory of state duties to protect fundamental rights.

Keywords: Fundamental rights, State duties, Duties of protection, Protection of

fundamental rights.
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Malaysian Current Law Journal Sdn Bhd, 2012), Under “ Introduction to German
Constitutional Law and the doctrine of basic rights,” p.88, Retrieved on October 14,
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June 25, 2019, from https://repository.jmls.edu/cgi/viewcontent.cgi?article=2526& con
text=lawreview

' §218 a An interruption of pregnancy performed by a physician with the
consent of the pregnant woman is not punishable under § 218 if no more than
twelve weeks have elapsed since conception.

' Article 2(2) Every person shall have the right to life and physical integrity..
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'8 Article 1 (1) Human dignity shall be inviolable. To respect and protect
it shall be the duty of all state authority.

¥ Article 2 (1) Every person shall have the right to free development of
his personality insofar as he does not violate the rights of others or offend against

the constitutional order or the moral law.
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2 Article 19

(1) Insofar as, under this Basic Law, a basic right may be restricted by or
pursuant to a law, such law must apply generally and not merely to a single case. In
addition, the law must specify the basic right affected and the Article in which it
appears.

(2) In no case may the essence of a basic right be affected.
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(1) Marriage and the family shall enjoy the special protection of the state.
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% Dieter Grimm, Constitutionalism: Past, Present, and Future, (Oxford:

Oxford University, 2016), p.179.
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% sioned AnReunad, 979ua? 159955077 8, 11.184-187.

57 Gesetz zur Einfuhrung eines Rauchverbotes in Einrichtungen des Bundes und
offentlichen Verkehrsmitteln (Bundesnichtraucherschutzgesetz - BNichtrSchG) - Law to
Protect Against the Dangers of Passive Smoking [Federal Non-Smoker’s Protection Act]

% sioned AnReunad, 979ua? 1F903507 8, U.286.

* sioned AnReunad, 979ua? 1 F995507 8, 1.316-317.

81 (1) In accordance with paragraphs 2 and 3, smoking is prohibited

1. In federal facilities and constitutional offices,
2. In public passenger transport,
3. In public train stations for passengers.
' §5 (1) An administrative offense shall be deemed to have been committed

by anyone who smokes in violation/contravention of §1 para. 1.

(2) The administrative offense can be punished with a fine.
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281 (3) In deviation from paragraph 1 and 2 first clause, separate and
accordingly marked rooms in which smoking is permitted, can be reserved, if there is
a sufficient number of rooms available. Clause 1 does not apply for the means of
transport mentioned in § 2 no. 2(b).

> §1 (2) The smoking ban pursuant to paragraph 1 applies in buildings
and other completely enclosed rooms; it does not apply for rooms are used for
housing or overnight accommodation purposes and are ceded for the exclusive use
of the residents.

™ Ernst-Wolfgang Backenforde, “Fundamental Rights as Constitutional Principle,”

trans. Thomas Dunlap and Ruth Zimmerling, in Constitutional and Political Theory:
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1% Labor Code Section 6404.5

% | abor Code Section 6404.5 (a) The Legislature finds and declares that
regulation of smoking in the workplace is a matter of statewide interest and concern.

It is the intent of the Legislature in enacting this section to prohibit the smoking of
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tobacco products in all (100 percent of) enclosed places of employment in this
state, as covered by this section, thereby eliminating the need of local governments
to enact workplace smoking restrictions within their respective jurisdictions. It is
further the intent of the Legislature to create a uniform statewide standard to restrict
and prohibit the smoking of tobacco products in enclosed places of employment, as
specified in this section, in order to reduce employee exposure to environmental
tobacco smoke to a level that will prevent anything other than insignificantly harmful
effects to exposed employees, and also to eliminate the confusion and hardship that
can result from enactment or enforcement of disparate local workplace smoking
restrictions. Notwithstanding any other provision of this section, it is the intent of the
Legislature that an area not defined as a “place of employment” pursuant to
subdivision (e) is subject to local regulation of smoking of tobacco products.

19 Labor Code Section 6404.5 (e) (3) For purposes of this section, “place
of employment” does not include any of the following: Cabs of motortrucks, as
defined in Section 410 of the Vehicle Code, or truck tractors, as defined in Section
655 of the Vehicle Code, if nonsmoking employees are not present.

! public health law center, “There is no constitutional right to smoke or
toke,” Retrieved on January 13, 2020, from https://www.publichealthlawcenter.org/
sites/default/files/resources/No-Constitutional-Right-Smoke-Toke-2019.pdf, p.5.
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BnSnanav 103U Wy wes 1a3sa §n (Sir Edward Coke) 99%u doA (John Locke)

(1) The elements of the offence under section 218 are not deemed fulfilled

1. the pregnant woman requests the termination of pregnancy and
demonstrates to the physician by producing the certificate referred to in section 219
(2) sentence 2 that she obtained counselling at least three days prior to the
procedure,

2. the termination is performed by a physician and

3. no more than 12 weeks have elapsed since conception.

(2) A termination which is performed by a physician with the consent of
the pregnant woman is not unlawful if, considering the pregnant woman’s present
and future circumstances, the termination is medically necessary to avert a danger to
the life of or the danger of grave impairment to the pregnant woman’s physical or
mental health and if the danger cannot be averted in another manner which is
reasonable for her to accept.

(3) The conditions of subsection (2) are also deemed fulfilled with regard
to a termination performed by a physician with the consent of the pregnant woman
if, according to medical opinion, an unlawful act under sections 176 to 178 has been
committed against the pregnant woman, there are cogent reasons to support the
assumption that the pregnancy was caused by the act and no more than 12 weeks
have elapsed since conception.

(4) The pregnant woman does not incur the penalty specified in section
218 if the termination was performed by a physician after counselling (section 219)
and no more than 22 weeks have elapsed since conception. The court may dispense
with imposing a penalty pursuant to section 218 if the pregnant woman was in

exceptional distress at the time of the procedure.
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147 Steven J. Heyman, supra note 104, p.513.
18 Steven J. Heyman, supra note 104, pp.514-515.
9 Steven J. Heyman, supra note 104, pp.516-518.
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