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a) South Africa b) Constitutional Court ©) d) 15/12/2011 e) CCT 30/11; [2011] ZACC 37 f)
F. v. Minister of Safety and Security and Another - g} www.constitutionalcourt.org.za/Archimages/17991.pdf
h) Codices (English)

Headnotes

If a sufficiently close link exists between the delictual conduct of a police official,
committed whilst on standby duty, and the official’s employment, then the Minister of Safety

and Security is vicariously liable.
Summa'ry

l. This case holds the Minister of Safety and Security (Minister) vicariously liable for the
damages flowing from the delictual conduct of a policeman. The applicant was assaulted and
raped by a policeman when she was 13 years old. She instituted a claim in the High Court
against the Minister for -damages. At the time of the assault and rape, the policeman was on
standby duty. The Minister’s liability depended on whether a sufficiently close link could be
established between the policeman’s wrongful conduct and his employment. The High Court
found that a link had been established and that the Minister was vicariously liable. This decision

was set aside by the majority of the Supreme Court of Appeal.

Il. The Constitutional Court, in a majority judgment per Mogoeng J, found that the facts
created a sufficiently close link between the policeman’s employment and the assault and
rape. This link was established by the following: that the vehicle driven by the policeman was a
police vehicle and had facilitated the commission of the rape; that the applicant had placed her
trust in the policeman because he was a police official; and that the state has a constitutional

obligation to protect the public against crime. Consequently, the Minister was vicariously lable.

lIl. Froneman J, in a separate concurring judgment, agreed, He found, however, that the
Minister should be held directly, rather than vicariously, liable on the grounds that the actions
of state officials are, in effect, the state’s own actions, and that the normative considerations for
determining liability may be appro-priately assessed under the wroﬁgfulness inguiry in a direct

delictual action.



In a minority judement, Yacoob J applied the same test as the majority but cc;ncluded
that there was not a sufficient link between the delict and the employment. The policeman’s

unlawful conduct was too far removed in space and time from his employment to render the

use of the police car sufficient to establish vicarious liability.

(#an: https://codices.coe.int/codices/results/precis/97E628D5-DE01-4F78-3231-08DC225DC81 B}
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“ Constitution of the Republic of Serbia

Purpose of Constitutional Guarantees

Article 19

Guarantees for inalienable human and minority rights in the Constitution have the purpose of preserving human
dignity and exercising full freedom and equality of each individual in a just, open, and democratic society based on
the principle of the rule of law.

Right to Life

Article 24

[para. 1] Human life is inviolable.

Right to a Fair Trial

Article 32
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[para. 1] Everyone shall have the right to a public hearing before an independent and impartial tribunal established by
the law within reasonable time that shall pronounce judgement on their rights and obligations, grounds for suspicion
resulting in initiated procedure and accusations brought against them.

(source:
https://www.refworld.ore/legal/legislation/natlegbod/2006/en/711207prevDestination=search&prevPath=/search?keywords=const
ttution&order=descsm_country_name%58%5D=5erbia&sort=scoredss_collection_name%5B%5D=Lecal+Instruments&result=res

ult-71120-en)
“ European Convention on Human Rights

Rights and Freedoms
Article 2
Right to life
1. Everyone’s right to life shall be protected by law. No one shall be deprived of his life intentionally save in the
execution of a sentence of a court following his conviction of a crime for which this penalty Is provided by law.
2. Deprivation of life shall not be regarded as inflicted in contravention of this Article when it results from the use of
force which is no more than absolutely necessary:
(a} in defence of any person from unlawful violence;
(b} in order to effect a lawful arrest or to prevent the escape of a person lawfully detained;
() in action lawfully taken for the purpose of quelling a riot or insurrection.
{source: https://www.echr.coe.int/documents/d/echr/convention ENG)
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a) Serbia b) Constitutional Court <) d) 31/01/2013 e) Uz-4527/2011 ) ¢
SluZzbeni glasnik Republike Srbije (Official Gazette), 18/2013 h) Codices (English, Serbian)

Headnotes

The right to life falls within "the core" of human rights guaranteed to everyone in all
circumstances and places, and may not be the subject of any limitation or derogation. It
implies the state’s positive obligation to take all necessary measures in order to protect the
life of people under its jurisdiction. This positive obligation implies both substantive and

procedural aspects.

Summary

I. On 5 October 2004, two young men, who were soldiers of the Army of the State
Union of Serbia and Montenegro and the sons of the appellants, lost their lives while
performing patrol service.

The appellants lodged the constitutional appeal with the Constitutional Court
(heréinaﬁer, the "Court") against the former District Court for acts of omission and failure to
take action upon the investigation request made on 10 October 2005. The appeal was based
on two grounds: violations of the right to a fair trial and the right to life based on the
competent state bodies’ failure to clarify circumstances regarding the death, discovery and
prosecution of the perpetrators.

The appellants, dissatisfied with the former Military Court’s handling of their sons’
deaths, filed on 10 October 2005 a request to the District Court to investigate several figures.
This included the commander of the Guards Brigade for the criminal act of omission to take
measures to protect the military unit, the judge of the Military Department of the District Court
for the criminal act of violation of the law by a judge, and the two court experts for the crime
of giving false testimony. The criminal charges were dismissed following an investigation before
the Military Court. Subsequently, the preliminary criminal proceedings were conducted under
the motion to conduct an investigation of the former District Prosecution — Military Department
of 13 June 2005 (now Higher Public Prosecutor’s Office) against N.N. person for the criminal
act of assault against military personnel while performing their duties before the Higher Court
(the former District Court). This is the precondition to decide on the submitted request to

conduct the examination of the injured parties.
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According to the European Court of Human Rights, the right to life falls within "the
core” of human rights. The state possesses the positive obligation to take all necessary
measures to protect the life of people under its jurisdiction. This positive obligation implies
both substantive and procedural aspects. From the substantive aspect, the state obligation
implies undertaking all necessary measures to avoid violent death. From the procedural
aspect, when a person is deprived of life, the state is obligated to conduct an independent
and efficient investigation.

ll. The Constitutional Court deems that the government authority’s obligation (Public
Prosecutor’s Office and court) is to efficiently investigate within the preliminary criminal
proceedings the circumstances of the incident and determine the possible liability of certain
persons.

The Court nbtes that the positive obligation of the state to protect the right to life
should be estimated within the procedural aspect of the right to life, in the relation to the
preliminary criminal proceedings conducted before the Higher Court in Belgrade.

The Court points out that the obligation to protect life under Article 24 of the
Constitution, interpreted according to Article 19, suggests the implementation of the standings
of the European Court of Human Rights reflected in the Judgment Mladenovic v. Serbia,
Application no. 1099/08 of 22 May 2012. In the case, the obligation to protect human life in
accordance with Article 2 ECHR requires the existence of some form of efficient official
investigation in case individuals have been killed under suspicion of use of force. The
investigation must be efficient in the sense that it may lead to identification and punishment
of responsible persons. It is not the obligation of the aim but the means. That is, any deficiency
in the investigation that undermines its ability to establish the cause of death or the person
responsible may be a risk that this standard will not be met.

There is an implicit request of emergency and reasonable expediency. A rapid response
of the authorities in situations involving the use of lethal force may generally be regarded as
essential in maintaining public confidence in the rule of laws. There must be a sufficient
element of public scrutiny of the investigation or its results. The close relatives of the victim
must participate in the proceedings.

The Court notes the subject preliminary criminal proceedings were initiated in 2004
and the date of lodging the constitutional appeal. The preliminary criminal proceedings were
initiated immediately after the death of the appellants’ sons, within the period from 2%
September 2009 (when the investigating judge, after conducting investigating activities,

submitted the case files for the second time to the District Public Prosecutor’s Office) to 30
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May 2011 (when at the attorneys of the appellants’ initiative, the Higher Public Prosecutor’s
Office filed the new motion for undertaking investigating activities).

No actions whatsoever were taken, however. The Court accepts that it took the Public
Prosecutor’s Office a certain period of time to become familiar with the evidence obtained.
However, the one year and six months when there was complete inactivity regarding the
progress of the preliminary criminal proceedings seems unreasonable. This delay, together
with the total duration of the preliminary criminal proceedings of over seven years or more
than five years from the Constitution coming into effect, casts doubt into the effectiveness of
the conducted investigating activities. Consequently it had an adverse impact on the prospects
of determining the truth.

The Court establishes that procedural aspects of the right to life under Article 24.1 of
the Constitution have been violated.

The Court stipulates that the emergency request under Article 32.1 of the Constitution
is an integral part of Article 24.1 of the Constitution in procedural terms. Therefore, it is not
necessary to separately consider the constitutional appeal under Article 32.1 of the
Constitution.

The Court determines the just satisfaction for violation of the appellants’ right shall
be achieved by compensation of non-pecuniary damage in the amount of EUR 5.000.

The Court directs the Higher Public Prosecutor’s Office and Higher Court to take all

measures in order to complete the preliminary criminal proceedings as soon as possible.

(source: https://codices.coe.int/codices/documents/precis/F6E981EC-F1C3-4F6B-3463-08DC2250C81B)
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IND-2019-W-001

a) India b) Supreme Court ¢) d) 11/04/2019 e) Writ Petition no. 306 of
2019 f) Indibility Creative Pvt Ltd and Ors. v. Govt of West Bengal and Others g}  h)

Headnotes

Unless one reads a positive obligation on the State to create and maintain conditions in
which the freedoms guaranteed by the Constitution can be exercised, there is a real danger that
art and literature would become victims of intolerance. State cannot look askance when
organised interests threaten the existence of freedom. When organised interests threaten the
properties of theatre owners or the viewing audience with reprisals, it is the plain duty of the
State to ensure that speech is not silenced by the fear of the mob. Petitioners suffered violation
of their fundamental right to free speech and expression and of their right to pursue a lawful
business as a consequence of the pulling off of the feature film produced by them from the
theatres. Mandamus issued by Supreme Court restraining the State Government from taking
recourse to any form of extra constitutional means to prevent the lawful screening of the film in
question, State Government directed to specifically ensure that the properties of the theatre
owners who exhibit the film are duly protected as are the viewers against attempts on their

safety. Respondents were directed to pay remedial compensation to the Petitioners.
Summary

In a writ petition filed by producers of a Bengali language feature film titled Bhobishyoter
Bhoot, it was contended that the State of West Bengal, its Department of Home and the Kolkata
Police had caused an utterly unlawful obstruction of the public exhibition of the film.

The Supreme Court observed that as a consequence of the pulling off of the film from
the theatres where it was screened on 16 February 2019, the petitioners suffered violation of
their fundamental right to free speech and expression and of their right to pursue a lawful
business and this was occasicned by the acts of commission and, in any event, of omission on
the part of the State in failing to affirm, fulfil and respect the fundamental freedoms of the
petitioners. It was held that the police are entrusted with enforcing law but in the present case,

the West Bengal police overreached their statutory powers and became instruments in a
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concerted attempt to silence speech, suborn views critical of prevailing cultures and threaten
(aw abiding citizens into submission.

It was held that in the space reserved for the free exercise of speech and expression, the
State cannot look askance when organised interests threaten the existence of freedom. The
Supreme Court observed that when organised interests threaten the properties of theatre
owners or the viewing audience with reprisals, it is the plain duty of the State to ensure that
speech is not silenced by the fear of the mob and unless one reads a positive obligation on the
State to create and maintain conditions in which the freedoms guaranteed by the Constitution
can be exercised, there is a real danger that art and literature would become victims of
intolerance.

In the present case, the Supreme Court was of the view that there had been an
unconstitutional attempt to invade the fundamental rights of the producers, the actors and the
audience and worse still, by making an example out of them, there was an attempt to silence
criticism and critique. The Supreme Court said that this cannot be countenanced in a free
society and freedom is not a supplicant to power. Accordingly, the Supreme Court issued a
Mandamus restraining the State from taking recourse to any form of extra constitutional means
to prevent the lawful screening of the feature film Bhobishyoter Bhoot. The State was directed
to specifically ensure that the properties of the theatre owners who exhibit the film are duty
protected as are the viewers against attempts on their safety. Allowing the petition, the Supreme
Court held that a remedy in public law for grant of remedial compensation was required in the
present case and directed the respondents to pay to the petitioners compensation of Rs 20
lakhs.

(source: https://codices.coe.int/codices/results/precis-in-progress/56 TCT48A-F342-4A99-78FC-08DD8DA24A08)
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ITA-2019-3-014
a) Maly b) Constitutional Court ¢} d) 04/06/2019 e) 206/2019 f) ¢ Gazzetta
Ufficiale, Prima Serie Speciale (Official Gazette), 31, 31.07.2019 h) Codices (English, Italian)

Headnotes

The constitutional importance of the freedom of expression of thought does not mean
that there exists a general subjective right of publishing companies to measures in support of
publishing. There is no such necessity in cases where the safeguards offered by the legal
system to protect the pluralism of information and the market are able to ensure this value,

so that financial aid from the State to guarantee this fundamental right is not required.

Summary

. In the case before the Court, a publishing company received half of the government
funding to which it was allegedly entitled for financial year 2013, and the Ordinary Court of
Catania challenged the law on government funding for publishers before the Constitutional
Court with regard to the wording "and taking into account the total amounts allocated for the
publishing sector in the national budget that constitute a maximum limit of expenditure" in
Article 2.62 of Law no. 191 of 23 December 2009 on "Provisions for the preparation of the
annual and multi-annual budget of the State (2010 Budget Law)", and Article 2.1 of Decree-
Law no. 63 of 18 May 2012.

II. In the absence of specific constitutional discipline on the matter, the Court pointed
out that constitutional case-law has always considered the law regarding information to fall
within the scope of the protection of the constitutional freedom of expression of thought,
and, in respect of the founding principles of the form of State outlined in the Constitution,
the Italian form of democracy must therefore be based on free public opinion informed by
information presented through a plurality of sources, considering the central value of pluralism
in a democratic system.

However, the constitutional importance of the freedom of expression of thought did
not mean - as the referring court suggested — that a general subjective right of publishing
companies to receive government funding existed. What funding they may receive is subject
to budgetary requirements that may vary from year to year, and the Presidency of the Council
of Ministers provides for the autonomous management of expenditure within the limits of the
resources available as entered among the specific basic budgetary terms of the forecast

expenses of the Ministry of the Treasury, Budget and Economic Planning.
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The Court thus recognised that there was a fundamental incoherence in a system
where the Government is assigned the task of quantifying the funding to allocate for financing
to publishers without also establishing clear and objective criteria for it to follow. Nevertheless,
the Court acknowledged that it could neither replace nor supplement the legislation in
question, as the necessity to resolve that shortcoming did not impose a constitutionally

mandatory solution. For that reason, the Court ruled the question inadmissible.

(source: https://codices.coe.int/codices/results/precis/8FEF3BEB-FA65-40D6-3E4D-08DC2250C81B)
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" The Constitution of Japan

Article 20.

[para. 3] The State and its organs shall refrain from religious education or any other religious activity.
(source: https://www.shugiin.go.jp/internet/itdb_english.nsf/htrml/statics/english/constitution_e.him}
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JPN-1988-R-001

a) Japan b) Supreme Court ¢) Grand Bench d) 01/06/1988 e} (O)902/1982 f)
Joint enshrinement of a deceased Self-Defence Forces Officer at Gokoku Shrine  g)  Minshu
(Official Collection of the decisions of the Supreme Court of Japan on civil cases), 42-5, 277;
Series of prominent Judgments of the Supreme Court upon questions of constitutionality, 25

h) Codices (English)

Headnotes

When an act of the Self Defence Force, a governmental agency, does not have a
religious purpose and would not be deemed by the general public as having the effect of
encouraging a specific religion or suppressing/interfering with other religions, it cannot be
régarded as a ‘religious activity’which Article 20.3 of the Constitution (separation of religion
and the state) prohibits the state from carrying out.

Even when one’s religious peacefulness is disturbed by religious activity of other
private persons, unless the latter’s act infringes upon the former’s freedom of religion in a

socially unacceptable manner, the legal interest of the former cannot be considered infringed.

Surmmary

‘ In this case, the applicant, the surviving wife of a deceased officer of the Self-Defence
Forces {(SDF) who died in a traffic accident while on duty, filed a lawsuit against the government
seeking compensation for damages caused by the enshrinement of her deceased spouse.

The applicant argued that she, a Christian, was mentally injured by the joint
enshrinement of her deceased spouse at the Gokoku Shrine which was done upon the joint
request filed by the Self-Defence Forces, a governmental agency, and the federation of
branches of the SDF Veterans Association, a corporate legal entity composed of retired SDF
officers.

The SDF Veteran Association has branches throughout the country in each
administrative district, such as cities, towns, villages, and those branches situated within one
prefecture constitute a federation respectively. Gokoku Shrines, one of the Shinto Shrines
("Gokoku" means a guardian of the state), are also located all over the country, one shrine in
each prefecture as a rule. It was the federation of Yamaguchi Prefecture branches and the SDF
Yamaguchi Regional Liaison Office that had been involved in the enshrinement at issue which

was conducted by the Yamaguchi Prefecture Gokoku Shrine.
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The applicant invoked the personal religious right, the right of religious privacy and the
legal interest guaranteed by the constitutional principle of separation of religion and the state
as having been infringed in the present case.

Although the court of first instance (the Yamaguchi District Court) and the appellate
court (the Hiroshima High Court) upheld a part of the applicant’s claim, the Grand Bench of
the Supreme Court reversed the judgments of the lower courts and dismissed the applicant’s

claim.

(source: https://codices.coe.int/codices/documents/precis/44BF7DEB-6D89-4C 11-1D05-08DC2250C81B)
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“ Azerbafjan's Constitution of 1995 with Amendments through 2016

Article 60. Administrative and judicial guarantee of rights and freedoms

|. Everyone is guaranteed the protection of his rights and freedorns in the administrative manner and in court

Article 71, Protection of Hurman rights and civil liberties

Il. No ore can curtail the implementation of the rights and freedoms of man and citizen. Everyone’s rights and
freedoms are subject to the restrictions provided for in the Constitution and the laws as well as to the limits resulting from
the rights and freedoms of others. Restriction rights and freedoms should be proportional to the result expected by the state,

‘ Etc.
VIl Disputes in relation to human rights and freedoms shall be resolved in court.
(Fu: https://www.constituteproject.ore/constitution/Azerbaijan_2016.pdf)
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® Law on Media

Article 33, Infrastructure operator

(1) An infrastructure operator uses a radio frequency (radio frequencies) allocated by the decision of the Council,

(2) An infrastructure operator must ensure the retransmission of a terrestrial broadcaster's programmes.

(3}An infrastructure operator shall conclude an agreement with a terrestrial broadcaster to ensure a terrestrial
national broadcaster’s broadcasting across the country and a terrestrial regional broadcaster's broadcasting to the relevant
region and shall receive a service fee in the amount specified in Article 29.4 of this Law.

(4) An infrastructure operator may not provide paid retransmission services to users.

{5) An infrastructure operator transmits the signal to multiplex and platform operaters and also to a satellite
operator and charges a service fee in the arnount specified by a body (institution) designated by a relevant executive authority.

(s https:./Awww.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL-REF(2022)01 1-&)
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AZE-1999-2-007

a) Azerbaijan b) Constitutional Court ¢} d) 12/07/1999 e) 1/10 f) g) to be
published in Azerbaycan (Cfficial Gazette} h) Codices (English)

Headnotes

The dissemination by the mass media of information not corresponding to the truth can
be challenged directly in court without first approaching the mass media concerned for a

retraction.
Summary

The petition submitted by the Supreme Court states that according to Article 33 of the
Law on Mass Media, where the mass media refuses to publish or distribute a retraction or
response or infringes the established term of one month for the pubtication or dissemination of
a retraction, the individual or legal entity affected can apply to a court for relief within six

months of the date of publication of the untrue information.

In this regard the Constitutional Court noted that Article 60.1 of the Constitution provides
that judicial protection of the rights and liberties of every citizen is guaranteed. Article 71.2 of
the Constitution states that no one may restrict the exercise of the rights and liberties of a
human being and citizen. The settlement by the courts of disputes related to violations of the
rights and freedoms of human beings and citizens is provided for by Article 71.7 of the
Constitution.

From the above it follows that everyone has the right to apply to the courts for the
protection of their rights and freedoms, including honour and dignity. Moreover, according to
Article of 7.1 of the applicable code an individual or legal entity can demand through the courts
the retraction of information discrediting honour and dignity if those who disseminated such
information refuse to prove the truth of the information. It follows from these provisions that
there is no provision under civil legislation for obligatory pre-trial procedures to be conducted

towards the settlement of such disputes.
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The Constitutional Court considers that individuals and legal entities have the right to
apply directly to the courts on the issue of the lack of truth of information disseminated in the
press. However, the right of a person to apply tb the courts does not exclude his or her right to
approach the mass media directly. As regards the fixed time limitation on actions laid down in
Article 33 of the Law on Mass Media, the Constitutional Court notes that, according to legislation,
if the court considers that the reasons that caused the plaintiff to exceed this time-limit are
valid, it can allow the action despite the expiry of this term. Thus the provisions of the Law on
Mass Media imposing an obligatory pre-trial procedure for the consideration of the dispute i.e.
that citizens and organisations can enjoy their right to apply to the courts only after the mass
media has refused to publish or to disseminate a retraction, or after the expiration of the term
of one month established for the publication or dissemination of a retraction, infringe the rights
of individuals and legal entities stipulated in Articles 60.1, 71.1 and 71.7 of the Constitution and
shall be considered as null and void. A person who considers that his or her rights have been
violated can approach the mass media or turn directly to the courts for the restoration of these

rights.

(source: https://codices.coe.int/codices/results/precis-in-progress/56 TCT48A-F342-4A99-78FC-08DDBDA24A08)
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* gnsndufusgavidunaasiiledelif: https//codices.coe.int/codices/results/precis/OF65C172-01A6-4449-3F46-

08DC225DC81B
' ® Law of 6 April 1847 on Offence toward the King

Art. 1 punishes insult toward the King by any means, including writings or images soid or distributed in public with
irmprisenment from six months to three years and a fine.

Art. 2 punishes insult toward other members of the royal family with imprisonment from three months to two years
and a fire.

*In addition, those convicted of lése-majesté may be stripped of certain palitical rights according to the Belgian Criminal Code.
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BEL-2021-3-C08
a) Belgium b) Constitutional Court ¢ d) 28/10/2021 e) 157/2021 ) ¢ Moniteur
belge (Official Gazette), 21.02.2022 h) Codices (French, Dutch, German)

Headnotes

A provision of criminal law which, in terms of both the scope of the offence and the
severity of the penalty, gives greater protection to the reputation of the King than that given
to the reputation of other persons does not meet a pressing social need and is

disproportionate to the aim of protecting the King’s reputation.

Summary

. The indictments division of Ghent Court of Appeal had to rule on the execution of a
European arrest warrant issued by the Spanish courts against a Spanish national who had been
convicted in Spain of causing offence to and seriously insulting the Spanish Crown. Having
considered whether this offence was also an offence under Belgian law {double criminality is
a requirement for the execution of a European arrest warrant), the indictments division found
that the acts of causing offence to the King and seriously insulting him were also punishable
in Belgium under the Law of 6 April 1847 "outlawing insults against the King". However, the
indictments division asked the Court whether this law was compatible with freedom of
expression.

II. The Court firstly observed that lawmakers had wanted the term "insult" to be
interpreted in a broad sense: it applied to all remarks made in a somewhat public manner
that were injurious to the honour or reputation of the King or that expressed disrespect for
the King. Furthermore, the offence did not have to be born out of malicious intent. As to the
sentence, insulting the King was punishable by between six months’ and three years’
imprisonment, a fine of between €300 and €3,000 (before the décimes additionnels multiplier
was applied) and forfeiture of certain rights for a period of between two and five years.

The Court underlined that freedom of expression was a cornerstone of a democratic
sbciety. It found that the provision in question amounted to interference with freedom of
expression. To be admissible, such interference had to be permitted by law, pursue one or
more legitimate aims and be necessary in a democratic society, meaning that it must meet a
pressing social need and be proportionate to the aims pursued.

The Court found that the provision in question pursued the legitimate aim of protecting
the King’s reputation. The lawmakers had also intended to achieve two other aims: guaranteeing

sovereign immunity and the stability of the constitutional system. Because the provision had
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been adopted in a historical context that was fundamentally different from the current context
and views as to what could be deemed necessary in a democratic society had changed, the
Court was of the view that considering whether these two aims were legitimate went hand in
hand with considering whether the interference was necessary in a democratic society.

Making reference to the case-law of the European Court of Human Rights, the Court held
that a prison sentence imposed for an offence relating to political speech was only admissible
in exceptional circumstances. Furthermore, the aims of safeguarding sovereign immunity and
the stability of the constitutional system could not justify giving greater protection to the King’s
reputation than to that of other people. The Court noted that under the Law of 6 April 1847,
insults against the King carried a particularly severe prison sentence and also afforded the King
greater protection than that given to other people. The provision in question also gave the King
greater protection in other respects: the fine was larger, the scope of the offence was broader
and the offence did not have to be born out of malicious intent.

The Court concluded that in terms of both the scope of the offence and the severity
of the sentence, the provision in question gave greater protection to the King’s reputation
than that given to the reputation of other people. Conseguently, the provision did not meet

a pressing social need and was disproportionate to the aim of protecting the King’s reputation.

(source: https://codices.coe.int/codices/results/precis/OF65C172-01A6-4449-3F46-08DC225DC81B)
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® Basic Law for the Federal Republic of Germany

Article 1 [Human dignity - Human rights - Legally binding force of basic rights]

(1) Human dignity shall be inviolable. To respect and protect it shall be the duty of all state authority.

Article 2 [Personal freedoms]

(1) Every person shall have the right to free developrment of his persenality insofar as he does not violate the rights
of others or offend against the constitutional order or the moral law.

Article 3 [Equality before the law]

(1} All persons shall be equal before the law,

Article 6 [Marriage — Family — Children]

(1} Marriage and the family shall enjoy the special protection of the state.
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“ Introductory Act to the Civil Code

Article 13 Marriage

(3) If the nubility of a person engaged to be married is governed, according to paragraph 1, by fareign law, the
marriage is, according to German law,

1. invalid, if the person engaged to be married has not completed his or her 16th year at the time when the
marriage was celebrated,

(#an: https://www.gesetze-im-internet.de/englisch_bgbeg/englisch_bebeg.pdf)
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GER-2023-1-008

a) Germany b) Federal Constitutional Court ¢) First Panel d) 01/02/2023 e) 1BvL 7/18
f)  Child marriages g)  ECLI:DE:BVerfG:2023:1s20230201.1bvl000718, to be published in
Entscheidungen des Bundesverfassungsgerichts — BVerfGE (Official Digest) h) Européische
Grundrechte Zeitschrift 2023, 88; Monatsschrift fur Deutsches Recht 2023, 571. Codices (English,

German)
Headnotes

1. Marriage within the meaning of Article 6.1 of the Basic Law is a long-term partnership
that is based on the free will, equality and autonomy of the partners, with the official ceremony

of marriage serving to substantiate the marriage through a formal and recognisable act.

Marriages concluded under foreign law that conflict with the structural principles of

constitutional law do not fall within the scope of protection of Articte 6.1 of the Basic Law.

2. The freedom of marriage requires and allows for provisions in the ordinary law that

legally define the communal life that is constitutionally protected as marriage.

These provisions must adhere to the essential structural principles that determine the

institute of marriage and meet the requirements of proportionality.

3. The legislator may enact limits to marriage in order to guarantee the structural principles
that determine the institute of marriage within the meaning of the Basic Law. This may include
requirements that protect the autonomous decision of both spouses, such as a required minimum

age at the time of marriage.
Summary

. The initial family court proceedings in this referral case concern a marriage concluded in
Syria in 2015 between a male born in 1994 and a female born in 2001, both Syrian nationals. As
a result of the war in Syria, they fled together to Germany. Upon their arrival in Germany in August
2015, the competent youth welfare office took the then-14 year old female into care and placed
her in a youth shelter for minor female refugees. The family court issued an order for the

appointment of a legal guardian and named the youth welfare office as the official guardian.

The husband applied to the family court to contest the taking of his wife into care by the
youth welfare office and request that she be permitted to live with him, citing the validity of the
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marriage under Syrian (aw. The Federal Court of Justice stayed the proceedings and referred the
question to the Federal Constitutional Court of whether Article 13.3 no. 1 of the introductory Act
to the Civil Code (hereinafter, the «Act») was compatible with Articles 1, 2.1, 3.1 and 6.1 of the
Basic Law, given that it categorically classifies marriages concluded under a foreign legal system
that recognises a minor as being of legal age as invalid under German law if one or both of the

parties had not yet reached the age of 16 at the time of the marriage.

ll. Article 13.3 no. 1 of the Act intetferes with the freedom of marriage guaranteed by
Article 6.1 of the Basic Law in an unconstitutional manner. Although Article 13.3 no. 1 of the Act
was enacted in pursuit of a legitimate goal, and is suitable and necessary to achieve such a goal,
it is nevertheless inappropriate in its current form and is therefore not proportionate in the strict

sense.

The legislator has failed to address the legal consequences of the invalidation of the
marriage or provide for any legal way in which a minor could, after reaching the age of majority,
seek to have the marriage deemed valid. While the protection of minors who have been affected
by child marriage is of great importance, it is nonetheless inappropriate for the legislator not to
have provided for any specific provisions addressing the consequences of invalidity, given that
Article 13.3 no. 1 of the Act also affects existing marriages validly concluded under foreign law
that fall within the scope of protection of Article 6.1 of the Basic Law. Among other things, socio-
economic considerations relating to the protection of minors lead to the conclusion that a
statutory invalidation that lacks provisions for post-marital claims is not proportionate to the
sought-after protection. The circumstances and reasons for entering into such a marriage often
indicate that the younger spouse is economically dependent on the older spouse. The economic
reasons that lead a minor to enter into marriage in their home country may lose significance once
they resettle in Germany. However, it is not evident that these reasons typically cease to apply
altogether and that minors are no longer in need of protection in socic-economic terms. Even
when post-marital claims may not have any value due to the adverse economic situation of both
spouses, the failure to provide for such claims in the case of the invalidation of a marriage poses
an inappropriate burden on the very minors who are to be protected, especially since there are
no other provisions addressing the legal consequences. As a result, those whose marriage is
affected by Article 13.3 no. 1 of the Act because they were under 16 at the time of marriage are
in a worse legal position than those who were 16 or 17 at the time of marriage and who can

make post-marital claims.
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Article 13.3 no. 1 of the Act also lacks a provision that would permit a person who entered
into a marriage as a minor to have the marriage deemed valid in Germany on the basis of a
decision made on their own free will after reaching the age of majority. The only available option
of re-marrying the same partner in Germany does not strike an appropriate balance between the
legislative goal of the protection of minors on the one hand, and the severity of the interference
with Article 6.1 of the Basic Law on the other. The referred provision’s intended purpose of
protecting minors no longer applies once the spouse who was under 16 at the time of marriage

reaches the age of majority.

The referred provision’s violation of Article 6.1 of the Basic Law does not result in it being
declared void ab initio. A declaration of voidness would {ead to a situation where the legal
relationships are left unclarified and thus further from a constitutional state of affairs than if Article
13.3 no. 1 of the Act continues to apply temporarily despite its incompatibility. In addition to the
order of continued application, a transitional provision is required, which is limited to avoiding the
circumstances that lead to the unconstitutionality or, at a minimum, to mitigating their effects in
order to counteract a state of affairs that would be more unconstitutional than if the

unconstitutional provision were void and inapplicable.

(%'?fm: https://codices.coe.int/codices/results/precis/EDCF65C6-0BB2-4E18-409C-08DC225DC81B)
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