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g ™ Constitution of the republic of Austria
Article 10, (1) The Federation has powers of legislation and execution in the following matters;
9. traffic- system relating to the railways, aviation and shipping in so far as the last of these does not fall under
Art. 11; motor traffic; matters, with exception of the highway police, which concern roads declared by federal law as Federal
highways on account of their importance for transit traffic; river and navigation police in so far as these do not fall under Art. 11;
the postal and telecommunications system; environmental compatibility evaluation for projects relating to these matters where
material effects on the environmant are to be anticipated;
Article 15. (1) In so far as & matter is not expressly assigned by the Federal Constitution to the Federation for legislation
or also execution, it rerains within the provinces autenomous sphere of competence,
{source: https://www.refworld.org/legal/\egislation/natlegbod/1920/de/114403)
% Consolidated legal provisions for the Lower Austrian Nature Conservation Act, A.D. 2000
Section 2 Principles
(1) Principles of nature conservation are:
1. The capacity of the natural balance is to be improved; impairments are to be omitted or compensated.
2, Natural resources, insofar as they do not renew themselves, are to be used sparingly; the consumption of
renewable natural resources is to be managed so that they remain available sustainably.
3. Wild animals and plants and their communities are to be protected as part of the natural balance in their
natural and region-specific biodiversity. Their living sites and habitats as well as thelr other living conditions are to be protected,
maintained, developed, and restored.
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(2) The tasks of the authorities include, within the scope of thelr jurisdiction, advising on the goals and principles of
nature conservation. The advice should contribute to ensuring that the goals of nature conservation can be achieved even without
SOvereign measures.

(3} To achieve the goals and principles of nature conservation, the nature conservation authority should utilize forms
of cooperative partnership, particularly contracts. The nature conservation authority shall base this work on the principles of
dynamic rural development, which takes into account the regionally varying processes of landscape development as well as the
economic and cultural diversity of the regions. Other powers of the nature conservation authority under this Act remain unaffected
by this,

(source: https://faolex fao.ore/docs/pdi/aut72923 pdf)
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AUT-1999-2-004 .
a) Austria b} Constitutional Court ¢) d) 25/06/1999 e) G256/98 f) g tobe
published in Erkenntnisse und Beschlisse des Verfassungsgerichtshofes (Official Digest) h)

Codices (German)

Headnotes

It is not to be disputed that the legislator of a Land enacting a law on the preservation
of nature is authorised to forbid avoidable interventions in the interests of protecting nature
or to impose conditions in order to adjust disadvantageous consequences. If an intervention
is not avoidable and its consequences cannot be adjusted, there must be a weighing of the
interests of nature preservation and of those interests which are pursued by the other
legislative power, namely the Federation.
A nature preservation law enacted by the legislator of a Land which does not provide for such
a-weighing of different interests and thus prevents the construction and enlargement of any
rail road - even of those having particular significance to the total economy - is contrary to

the Constitution.

Summary

l. Among other projects to construct high-capacity railroads, the Federation had
projected to build a railway tunnel through the Semmering pass as a north-south link between
the Lander Styria and Lower Austria. The project was to be implemented by a company which
was created by a particular federal law.

While Styria was very much in favour of this project, Lower Austria blocked it by
enacting a new provision in its Nature Preservation Act. The construction company was thus
denied the necessary permission. The company lodged a complaint against this decision with
the Court causing an ex officio review of the provision applied (§ 2 of the Nature Preservation
Act of the Land Lower Austria).

II. In its judgment, the Court's reasoning was as follows. According to the constitutional
provisions on the distribution of powers (Article 15.1 of the Constitution) both the legislative
and administrative competence for the preservation of nature is in general allocated to the
Lander. Pursuant to Article 10.1.9 of the Constitution, the legislative and administrative power
on "traffic relating to the railways" is allocated to the Federation.

The Constitution does not provide for competing legislative powers but must be

deemed to be the basis of a harmonised legal order in which diverging interests of the



Federation and the L&nder can be reconciled. Although the system of the distribution of
powers prevents the Federation and the Lander from enacting laws on the same facts it is not
excluded that certain facts can be regulated under different aspects.

In such situations, neither legislator is fully free in using its power. Each legislator can
use its power only to the extent that the power of the other one is not taken away or
undermined.

Consequently the Lander may also apply their laws on the preservation of nature on
federal projects concerning railways. As the Federation is empowered to plan, construct and
run railways and is therefore obliged to provide for an efficient railway network, it is a Land's
duty to take into account those public interests pursued and safeguarded by the Federation.
Those interests must be given more consideration if a railroad of international importance is
concerned.

The Court annulled the provision in question because it did not allow such a weighing
of interests and therefore contradicted the Constitution. In addition the Court explicitly
provided for the entry into force again of the former provision, § 2 Nature Preservation Act of

the Land Lower Austria in the old version.

(source: https://codices.coe.int/codices/results/precis/CBC21AFT-4177-467B-16C3-08DC225DC81B)
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® Belgium's Constitution of 1831 with Amendments through 2014

Article 23 Everyone has the right {o lead a life in keeping with human dignity

To this end, the laws, federate laws and rules referred to in Article 134 guarantee economic, social and cultural
rights, taking into account corresponding obligations, and determine the conditions for exercising them, These rights include
among others:

1°. the right to employment and to the free choice of an occupation within the context of a general employment
policy, aimed among others at ensuring a level of employment that is as stable and high as possible, the right to fair terms
of employment and to fair remuneration, as well as the right to information, consultation and collective negotiation;

2°. the right to social security, to health care and to sodial, medical and legal aid;

3°. the right to decent accommodation;

&, the right to the protection of a healthy environment;

5% the right to cultural and social fulfilment;

&°. the right to family allowances.

(Fan: https:/Avww.constituteproject.org/constitution/Belgium_2014.pdf)



v & a d; wa wde T o a ad var v = v st o o e
fofinsefinniglniidedvivanyseiuundninazldunsquasedudanndeundnun Uydgililu

N7 om.n.a VDITFETIUYENAY

uananil ealddetedaunadeundygRvasdarmuniidenisauinduntmaszdetmue
Idemsey$ndiui agausssued Tmdsdn iU uasns TRy (the Birds Directive and the Habitats
Directive) sauiiiadaifiaad a1 usleydyqnylsuindiednduywevy (the European Convention on
Human Rights) aedl¥insvydRiFeinsfuasessssurdlilnedauda uimadniuyveruglsy
(the European Court of Human Rights) ldntemdnmstian Uszmsusn arudndumansegiane
ufusdviduugruunssens wWu Avsluniwdau dewlionvldummuduasediifiaudaunn
Wnieusidulunsduasesdanadeufioussloniasisns uazilsznsiians msduasesusan
yesssuriudetausssulifefudeulefiasilisghifeauniunmssuiilumsstedmaun
Thurdidulfide lunsdifiansunsnussdnslunsndauiumuiuaumms

oils maddldituifmdnngmneialuiadrsaraaneniaveswaiiieslunisfunisy
veaEssale (equality in respect of public charges) 2MIAEMUUANNISAHINATILEY WE9U093F
fentmuanisyliunyanasuiuauesluniinssiienvufsdeanuniuifiouseloviansisuy
Tagus1AaInnnsEneAmaunY Anudnnsisnanddy nansenuilidemeiiugiuduiingn
wnsmsteduiivaudengring 1wy mszdwonluedaniumindieustleviansisas awdathinn
Dunszudfiomoudifesdeiien maudesdesdnisnssansanssiuludaundnlugusu
pghaiientu og1elsfia nsfimhsnuvesigimundesfndvslunindduieusslomiansse
Wissegadier Fldmumeanudnginiidesdisrmaunuausly uisgasiniiidigamauny
fraidlenansenuiinainnisesreomd susylovmianssme w%aﬁaﬁ’ﬁmﬁw%’lum%’w&fﬁuﬁﬁm
nqunailomieaatuiifivadesiufulundaniseiiensusenisfstsauniuiiosslomi
assnsviiy

AaRsUANRL wiundyaifudsnguinessiuualiiimsgea mawmdmsuaminig
vsemsiiugafiou wiludaieefainan nsfinesmsduiivdeiétinmstydf S maunul’
iy debifunmsinsunemalumsirsaridasidnsduemssdunesmstafuussentu
SgvisermaulegadevdnuiinnuateninvesalladtunIsunsemansnsaly (principle of
equality in respect of public charges) wislal #elunsdld maldimannsfengnddunusuldsu

o af 3

unUgyaldfinm wazdtdaduinunlydidainanlidavseudwasgessuyey

o

n? [y L v = ar £
UanIIny ﬂ']ﬂEJQ"Lﬂ‘UEJ']EJ‘U'E]‘UL‘UG\‘UEJQﬂ'ﬁWTJﬂﬁB‘UI‘Wﬂﬁ'ﬂUﬂq&JﬂﬁﬂHa@'ﬂgWﬂ'ﬁqa (Aarhus
. w o = "8 o e W | ol |
Convention) 837U lb& HUWU béee (A.A. oxes) TIMWATIVINIVBYAUTNIAT NVFUEAIUIIW

=

yosszrrvulunsindule waznisididnszuiunisyfsssulu 0sd windou deimunlvs ol

= 1 1 s ] ol o 2 @ o v ¥
ﬂiB‘U'J'lJﬂ'ﬁﬂ'ﬁllﬁ'JU‘ﬁ"JﬁJ‘U'QQU'iﬁ‘U'l‘UUIUH'I'i"Uﬂﬂ?LLNUG’]ULLﬁ%IﬂNﬂ"I'S‘V]Lﬂ YITRAUANLIARDY AYNRY



< 10

fadd winoouuntyg AR mvvataumns Tudwi dlamwuelidnseuiunisnisiidiusuvag
Ussgrulunsdainuauiazlnssmssudwnndousingn



BEL-2016-1-005

a) Belgum b) Constitutional Court <) d) 28/04/2016 e) 57/2016 f} ¢ Moniteur
belge (Official Gazette), 17.06.2016 h) Codices (Erench, Dutch, German)

Headnotes

To protect the environment, lawmakers can impose restrictions on property rights.
Howaever, by virtue of the principle of equality between citizens in respect of public charges, an
authority cannot, without granting compensation, impose charges which exceed those that must
be borne by a private individual in the general interest. If necessary, the court shall assess
whether compensation should be awarded. The Court annulled the legislative provisions which
di.d not provide for public participation in the development of plans concerning the environment

(Aarhus Convention).
Summary

l. Some heads of agricultural enterprises brought an action seeking annulment of the
Decree of the Flemish Region of 9 May 2014 amending the nature and forests regulations. They
feared that their land might be subject to nature conservation measures which would have
detrimental effects on their activity and would limit their property rights without any entitlement
td compensation. The disputed provisions give effect to Directive 79/409/EEC of the Council of 2
April 1979 on the conservation of wild birds (the Birds Directive) and Directive 92/43/EEC of the
Council of 21 May 1992 on the conservation of natural habitats and of wild fauna and flora (the
Habitats Directive) and strengthen the regulatory framework for the protection of historic
permanent grasslands.

Il. In the Court’s view, any interference with a property right must strike a fair balance
between the imperatives of the general interest and those of the protection of the right to
respect for property. There must be a reasonable relationship of proportionality between the
means employed and the end that is pursued. The Court took account of the fact that the

Regions must guarantee the right to the protection of a healthy environment, which is enshrined

in Article 23.3.4 of the Constitution.
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The Court drew attention to the provisions of the Birds Directive and the Habitats
Directive and also to the fact that, although the European Convention on Human Rights does
not make explicit provision for the protéction of nature, the European Court of Human Rights
has held, in the first place, that economic imperatives and even certain fundamental rights, such
as the right to property, should not be given primacy over considerations of environmental
protection, and also, in the second place, that the protection of natural or cultural heritage
does not release a State from its obligation to compensate interested parties where the
interference with thefr property rights is excessive.

The Court also underlined the general legal principle of equality between citizens in
respect of public charges: according to this principle, an authority cannot, without granting
cbmpensation, impose charges which exceed those that must be borne by a private individual
in the general interest. It follows from this principle that the disproportionately harmful effects
of a coercive measure which is lawful in itself, such as an easement on property in the public
interest, must not be borne by the aggrieved parties, but must be distributed equally among
members of the community.

The mere fact that an authority imposes restrictions on the right to property in the
general interest does not, however, mean that it is obliged to pay compensation for this.
Compensation is required only where and insofar as the effects of the public easement in the
public interest or the restriction of the property rights of the group of citizens or institutions
concerned exceed the charge which can be imposed in the general interest on a private
individual.

The Court found that provision is made for compensation with regard to certain
measures. The fact that this is not true of all measures does not prevent the courts from
assessing whether, in the case of certain mandatory operations, by virtue of the principle of
equality between citizens in respect of public charges, compensation must be granted.
The Court applied these principles to the disputed provisions and concluded that these

provisions were not unconstitutional.
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It also extended the scope of its review to include the Aarhus Convention of 25 June
1998 on access to information, public participation in decision-making and access to justice in
environmental matters, which requires public participation in the development of plans and
programmes concerning the environment. It annulled several disputed provisions to the extent
that they made no provision for public participation in the development of plans and

programmes concerning the environment.

(source: https://codices.coe.int/codices/resutts/precis/DE783F4F-F724-41EC-3457-08DC2250C818)
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® Charter for the Environment
Article 7

Everyone has the right, in the conditions and to the extent provided for by law, to have access to infermation
pertaining to the environment in the possesston of public bodies and to participate in the public decision-taking process likely
to affect the environment.

(Fan: https:/Awww.elysee.fr/en/french-presidency/the-charter-for-the-environment}
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FRA-2021-1-005

a) France b} Constitutional Council ¢) d} 19/03/2021 e) 2021-891 QPC f) Assodiation
Genérations futures and others (Participation by the public in the drafting of charters of
commitment at department level on the use of plant protection products) ¢) Journal officiel
de (a République francaise - Lois et Décrets, (Official Gazette), 20.03.2021, text no. 78 h) Codices
(French)

Headnotes

The arrangements put in place by the legislature for the drafting of charters of
commitment at department level on the use of plant protection products violate Article 7 of the

Environmental Charter.
Sumnmary

l. On 4 January 2021 the Constitutional Council received an application for a priority
preliminary ruling on the issue of constitutionality from the Conseil d’Etat concerning the
conformity with the rights and freedoms guaranteed by the Constitution of paragraph il of Article
L. 253-8 of the Rural and Maritime Fishing Code.

Under the terms of these provisions, with the exception of certain low-risk products, plant
protection products may onty be used in the vicinity of buildings upon condition that this occurs
subject to measures to protect their occupants. These measures are defined by the users of these
products in a charter of commitment at department level. According to the impugned provisions,
these charters are subject to prior consultation with the persons, or their representatives, who

live close to areas likely to be treated with a plant protection product.

The applicants objected that these provisions violated Article 7 of the Environmental
Charter on public participation in the preparation of public decisions with an effect on the
environment. They asserted, in particular, that the legislature had insufficiently clarified the
conditions appticable to prior consultation in the drafting of charters by which the users of plant
protection products committed themselves to abiding by certain measures to protect local
résidents. They also objected to the fact that the legislature had allowed the consultation process

to involve not each of the local residents affected, but only their representatives.
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Il. As regards the applicable constitutional framework, the Constitutional Council noted, in
particular, that, according to Article 7 of the Environmental Charter, "Everyone has the right, in
- the conditions and to the extent provided for by law, to have access to information relating to
the environment in the possession of public bodies and to participate in public decision-making
processes with an effect on the environment". Since the Charter entered into force, the legislature
and, where required by law, the administrative authorities had been required to establish
arrangements governing the implementation of these provisions, in accordance with the principles

laid down in it.

On this basis, the Constitutional Council held, in the first place, that, if no measures were
adopted to protect public health or in the interest of public health, the administrative authorities
could restrict or prohibit the use of plant protection products. It followed that, where the
administrative authorities established that the measures proposed in the draft charter were
sufficient to protect local residents in the spraying zone, they would have to approve it. Such
approval thus enabled users to conduct spraying in accordance with the conditions set forth in
the charter. On the other hand, if the administrative authorities considered these measures to be
insufficient, they must restrict or prohibit such spraying. Consequently, charters of commitment

could only have legal effects if so decided by the administrative authorities.

The Constitutional Council also found that, since they governed the conditions applicable
to the use in the vicinity of residential buildings of plant protection products, which had
consequences for biodiversity and human health, these charters had a direct and significant

impact on the environment.

It concluded from the above that charters of commitment at department level that had
been approved by the administrative authorities comprised public decisions with an impact on

the environment pursuant to Article 7 of the Environmental Charter.

Secondly, the Constitutional Council held that, by enacting the impugned provisions, the
legislature provided for a special procedure for public participation. Therefore, the subsidiary
public participation procedure provided for under Article L. 123-19-1 of the Environmental Code
was not applicable to the drafting of these charters. On the one hand, however, the impugned

provisions were limited to stipulating that consultation was to be conducted at department level,

18



without specifying any other conditions or limits subject to which the public’s right to participation
in the drafting of charters of commitment could be exercised. On the other hand, the fact that
consultation was permitted only where conducted with representatives of persons residing in the
vicinity of zones liable to be treated with plant protection products did not satisfy the
requirements of participation by "everyone" as required under Article 7 of the Environmental

Charter.

For these reasons, the Council took the view that the impugned provisions violated the
constitutional requirements arising under this article. It thus ruled them unconstitutional. This
finding of unconstitutionality was applicable to all proceedings that had not been finally ruled

upon as at the publication date of the decision.

(Fian: https://codices.coe.int/codices/results/precis/A1233DCD-4415-4F47-4263-08DC225DC81B)

19



agudanaaseuazdilodovesaaigsssuysuisdons

[

ATITasET 5/2025. (V1. 30.) AB aeufl mo fautey bebe (.6, Bolkd)

ot I &5

nstinmsitaduanuveudiedgssayyvesylygfdideanmwgliannia®

UNBGUNG La9al5Te

unmvnsaizsssuyauiuRnis

a. UnagUnvienn
L7 Wi o ar QP | o - o o & os =
unliggfuvieigiygfAdnfeanmndenie (Climate Act) Afmusligans asd psanuSuia
nsUdeefi1eisaunsean (Greenhouse Gases) aenaveeiosas <o nalud bewm (A.7. bomo)
ol 2 ] = 1 ol = LY & 1 Lol ]
Weifleuiudwuiaedlil bemn (Afl. ecco) WunMsazfiavanaugisssussninanuiinegy
(Principle of Intergenerational Justice) nansy3slinau (Principle of Precaution) wagwdnnns
[Y] . . . & A o o ") = 1
Usafiu (Principle of Prevention) wan9nil WennsandnvaslenvreslssnaAsinSuaisvgy
< o . . I ] 1 L3 oo 9 ars, A a wha, =
RISIWIEY (Carpathian Basin)® asiudn sernstiivygAaumanlunmsdydfnguunafinseungu
. o . = o e " =
(comprehensive) wagdaau (explicit) eafuidnislunisanfineiSeunsyan
. a5Ud0iN903
- v ° o b ow 1 o - ar
ANTNANUNUTIYITIUNIN do Ay BuiTesmemadsrsuygistelinyiedeuniugeu
15EUINUTENAGG 9

L)

e 3gesIuYEY (posterior norm control) wagRnsA BafuNSTareaud ey
lnay3adnen LLﬁwﬂ’mm"ﬁﬁLﬁm‘ﬁ’awm%’gﬁ’mum‘:ﬁci'lﬁqaanwwgﬁmnw«asﬁn'ﬁﬁmumﬁuﬁﬂsaﬁﬁw 9
Hidumsiaws wiusnadidsndnliaeandeeivanmizveanmsideuuiamnwgien migunse
athaslailles iehiseandesiurtminglumsuntesanmafionmvenssratan saudsanam

gl

o of o v
. ‘Haﬂﬂg“&ﬂﬂ'ﬂlﬂﬂ?ﬂaq

wanNsAI ML ASTINTININEdeinegu (Principle of Intergenerational Justice/Equity)™

e A

= amisadufiusandanueinifiedtlén: https//codices.coe.int/codices/results/precis/ASFE6461-803D-22CA-6CA3-
08DE239314AD

® isuguendinidion (Carpathian Basin viefimugaiuluile (Pannorian Basin) duiuimagfiemanslugd nnglsuamsda
Usswadaniinaeg

® Obligations of States in respect of Climate Change {(Summary of the Advisory Opinion of 23 July 2025)

In the Court’s view Unternational Court of Justice’s view], intergenerational equity, as an expression of the idea that
present generations are trustees of humanity tasked with preserving dignified living conditions and transmitting them to future
generations, is a manifestation of equity in the general sense and thus shares its legal significance as a guide for the interpretation
of applicable rules.”

(Fan : https://www.icj-clj.ore/sites/default/files/case-related/187/187-20250723-sum-01-00-en.pdf)
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 Principles of EU Environmental Law: Precautionary principle

Where there s uncertainty about the risk of envirenmental harm, the precautionary principle allows or requires
protective measures to be taken without having to wait until the harm materialises. There is a set of factors shared in every
definition of the precautionary principle - existence of danger and scientific uncertainty. As a resuit, the precautionary principle
always deals with potential harm and serves as a tool to bridge uncertain scientific information and a political responsibility.

(@ : https://www.era-cormm.ew/Introduction_EU_Environmental_Law/EN/maodule_2/module 2 10.htm)

* Principles of EU Environmental Law: Prevention principle

The prevention principle aims to prevent environmental damage; such as to protected species or to natural
habitats, water and soil; rather than to react to it. it requires preventive measures to be taken to anticipate and avoid
environmentat damage before it happens.

i : https://www.era-comm.ew/Introduction_EU_Environmental_Law/EN/medule_2/module_2_9.html)

® The Non-Retrogression Principle in Constitutional Law

In its purest form, the non-retrogression principle holds that government may extend protection beyond what
the Constitution requires, but it cannot retreat from that extension once made.

(Fan Jeffries, John C. and Levinson, Daryl J. and Levinson, Daryl J., The Non-Retrogression Principle in
Constitutional Law, California Law Review, Vol. 86, pp. 1211-1249, 1998, Available at SSRN: https//ssrn.com/abstract=1498%0)
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HUN-2025-2-003

a) Hungary b) Constitutional Court ¢} Plenary Session d) 30/06/2025 e) 5/2025. (V.
30.) AB 1) Petition for posterior norm control of Act XLIV of 2020 on climate protection @)
Magyar Kozlony (Official Gazette) 2025/79  h) Codices (Hungarian)

Headnotes

The provision of the Climate Act stipulating that Hungary shall reduce greenhouse gas
emissions by at least 40% by 2030 compared to 1990 levels violates the principles of
intergenerational justice, precaution and prevention.

The legislature failed to comprehensively and explicitly regulate the means of reducing
greenhouse gases, taking into account the specific characteristics of Hungary and the

C'arpath]an Basin.

Summary

I The applicants in this matter, fifty members of the National Assembly, submitted
a. petition to the Constitutional Court for posterior norm control and for examination of
conflicts with international treaties. They argued that although the relevant provisions of the
Climate Act contain specific commitments, these are not in line with the continuing severity
of climate change or with the climate protection objectives of the international community
and the European Union.

Il.  The Constitutional Court found that Section 3 of the Climate Act can only be
considered as the initial designation of the level of protection. However, the provisions of the
Constitution on the protection of natural resources, the right to physical and mental health,
and the right to a healthy environment do not simply mean that an initial level of protection
can be designated and maintained in an unchanged form. There is a continuous obligation to
protect, which is also in line with the principles of precaution and prevention. In protecting
the climate, the legislator is obliged to make a commitment that takes heed of the interests
of present and future generations equally and with equal weight, in accordance with the
principle of intergenerational justice.

Leaving a legal regulation unchanged over a lengthy period of time does not formally
violate the principle of non-retrogression. However, in terms of content, due to changes in the
level of scientific certainty, if the regulation does not embrace the principles of precaution
and prevention, it will not simply become obsolete. It will become unconstitutional. The
Constitutional Court confirmed that the legislator has an obligation to create a legal

environment that ensures the preservation of the unique landscape, wildlife, and natural
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values of the Carpathian Basin, including the substantive legal, procedural, and institutional
frameworks.

The Constitutional Court according found Section 3 of the Climate Act unconstitutional.

The Constitutional Court also stated that the Constitution had been breached due to
omission on the part of the legislative body, as it had failed to comprehensively and explicitly
regulate, in accordance with the specific characteristics of the Carpathian Basin and Hungary,
the means of reducing greenhouse gas emissions that cause climate change beyond traditional
emission regulations (mitigation), the means of adapting to the consequences of climate
change (adaptation), and the means of increasing resilience to the consequences of climate
change (resilience), including elements that go beyond the law (necessary for the introduction
of a sustainable development framework). The Constitutional Court called on the National
Assembly to fulfil its legislative duty by 30 June 2026.

The Constitutional Court rejected the motion to declare Section 3.1 of the Climate Act
contrary to international treaties and to annul it.

lll. Justices Andras Patyi and Réka Varga attached concuiring reasonings, while Justices
Tuinde Handd, Maria Haszonicsné Adam, and Zoltan Marki attached dissenting opinions to the

decision.

(source: https://codices.coe.int/codices/results/precis/A6FE6461-8D3D-42CA-6C43-08DE239314AD)

24



ol

ajUdaiinasuazaiisdgvasmaigassuygureasnsnsgluuaud

0 an o o w o o
A13leREN K 16/02 23Ul @o NHUINU bea® (A.A. boom)

=t < e g ar ar o a
nsaiNaulunsldunasiulaglifidmeuwnuveswinauigismie
danmdasiundnannasanannsgsssuyyviall

22 ]
UHETINUNT UDELWA

undnnseaigssuyguUuRng

®. UnagUuend

ot ol r

relifvayalAtiveuuauvienislinaiidla (degree of appreciation) Tumsituguadinmedeay

9

waziswghanslusy lnemeldvdnanuaenia nsdldemvmnedeleddtygffidvnslumdndeon

¢ = a v oo J 1 o 2 = o ¥ e - . .
nausiiazianldinemmuaauwmna 1A nvingeyanlEfianseyile (permissible differentiation)

1 1 s 1 T o o .7 A d .
asalshd mmumﬂmNmnaﬂ%s’faaaamﬂaaanwaﬂmimqsgﬁﬁmémmanmaaﬁw

. wdnNguIeiiAdee

fgssauynuitansnsasgivuaud w.a. wedo waziutlufingy wa. bees®

WIATT e

(@) yaravneueesieemAtUlumsngne YareyneuessTavasld FumsuRtRestwindeniu
NDIANTVDITF

(o) yanavzgnifienufjifchemausznisle 4 ludiamanisidies denu wielmsughadile

NN o

() yraadouilavslunssuds avslunindaudu uazanslunisiuusan

(o) Yarageuldsunuduasemengmneiertunssudvd ansluniwddusu wasdvs

Tuntsauusanagrawiniieuiu

aa  w i pd

= grunseduiusgasBonvesmnidedela:
https://cedices.coe.int/codices/results/precis/109BE2AE-DF43-4AF5-26CD-08DC225DC81B

© Poland's Constitution of 1997 with Amendments through 2009

Article 32

1. All persons shall be equal before the law. All persons shall have the right to equal treatment by public authorities.
2. No one shall be discriminated against in political, social or economic life for any reason whatsoever.

Article 64

1. Everyone shall have the right to ownership, other property rights and the right of succession.

2. Everyone, on an equal basis, shall receive legal protection regarding ownership, other property rights and the

right of succession.
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POL-2003-3-025

a) Poland b) Consfitutional Tribunal <) d) 10/06/2003 e) K 16/02 f) @) Dziennik
Ustaw (Official Gazette), 2003, no. 109, item 1038; Orzecznictwo Trybunatu Konstytucyjnego

Zbior Urz@dowy (Official Digest), 2003, no. 6A, item 52 h) Codices (Polish)
Headnotes

The legislature has a certain degree of appreciation in regulating social and economic life
within the State. In the light of the equality principle, this means that the legislature has the
choice of the criteria of permissible differentiation. That differentiation must be made in

accordance with the relevant constitutional principles.
Sumrary

The President of the Constitutional Tribunal ordered that the constitutional complaint
(SK 36/02) be joined with an application submitted by a group of deputies of parliament (K
16/02), due to the identical subject-matter of the cases. The imperative of the equal treatment
of persons belonging to a specific category follows from the principle of equality. All persons
sharing same significant characteristic should be treated equally, i.e. in the same manner. An
exception to this rule is constitutionaily permitted, providing that the following conditions are
met: the differentiating criterion remains rational in relation to the purpose and content of a
given regulation; the importance of the interests that the differentiation is to serve remains
appropriately proportionate to the importance of the interests that will be violated as a result
of the implemented differentiation; and the differentiating criterion remains rational in relation
to other values justifying the different treatment of similar persons.

In the relevant Act, the fundamental criterion for the gratuitous acquisition of shares is
permanent employment with the state enterprise being privatised at the time of its privatisation.
The preferential criteria for the acquisition of shares serves the main purpose of an incentive for
the employees of enterprises in order to speed up and minimise the employees' resistance to
privatisation. The requirements laid down by the legislature for the gratuitous acquisition of
shares are strictly connected to the purpose of the privatisation legislation. The differentiation in

the impugned provision remains proportional to the economic and social purposes of the Act
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and the importance and scope of interests, which were taken into consideration and covered by
the Act.

A provision of the Act on Commercialisation and Privatisation of 30 August 1996
concerning the gratuftous acquisition of shares by persons who have worked in a state enterprise
for at least 10 years and whose contract of employment has been terminated due to retirement,
payment of a disability pension or collective redundancy conforms to the principle of equatity
(Article 32 of the Constitution), and the principle of protection of ownership and property rights
(Article 64.1 and 64.2 of the Constitution).

(source: https://codices.coe.int/codices/results/precis/109BE2AE-DF43-0AF5-26CD-08DC225DC81B)
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? The Constitution of the Republic of Azerbaljan, 1995 {revised 2016)

Article 29 Right to property

. Everyone has the right to property.

Article 60 Administrative and judicial guarantee of rights and freedoms

I Everyone is guaranteed protection of his/her rights and liberties through the administrative remedies and in court,
(e https://president.az/en/pages/view/azerbaijjan/constitution)

® Civil Procedure Code

Article 416 Limits of case review at cassational instance
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Court of cassational instance shall verify correct application by court of appellate instance of material and procedural
norms of law.

Article 417 Competence of court of cassational instance

417.1.3 partially or completely repeal resolution or ruling of court of appellate instance and send case to court of
appellate instance for new review;

Article 418 Grounds for repeal of resolution er ruling of court of appellate instance

418.1 Violation or incorrect application of material and procedural norms of law shall be a ground for repeal of
resolution or ruling of court of appellate instance.

418.2 Material norms of law shall be deemed to be violated in circurnstances specified in Article 386 of this Code.

('ﬁm: https/Awvww.refworld.ore/legal/legislation/natlegbod/2000/18310)
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AZE-2019-3-005

a} Azerbajjan b) Constitutional Court <} Plenum d) 11/10/2019 e} ) Verification of
the conformity of the Decision of the Civil Board of the Supreme Court of 23 December 2016 with
the Constitution and laws g} Azerbaijan, Respublika, Khalg gazeti, Bakinski rabochiy (Official
Newspapers), Azerbaycan Respublikasi Konstitusiya Mehkemesinin Melumati (Official Digest) h)

Headnotes

Property in the Republic of Azerbaifan is inviolable and protected by the State in the
Constitution and laws. The fact that a property is in the exclusive ownership of the state does

not mean it cannot be transferred into private ownership.
Summary

l. The case arose from a lease agreement dated 6 November 2007 between the State
Committee on Property Issues of the Ministry of Defence and S. Gurbanov over a non-residential
area located in the Mardakan settlement of Azizbeyov district, Z. Zulgadayev Street, which was

given to S. Gurbanov for temporary use.

This property was conveyed to S. Gurbanov under the terms of a lease agreement of 17

December 2007 which he entered into with the State Committee on Property Issues.

Following on from an agreement for the sale of plots of land which he concluded on 14
March 2008 with the State Committee on Property Issues, for the registration of real estate in the
State Registry of Real Estate in accordance with the relevant legislation, the State Committee for

Property Issues issued a certificate on 3 April 2008.

After S. Gurbanov’s death, on 12 March 2009, three quarters of the non-residential area
and the land where it was located was transferred into the private ownership of his widow, C.
Gurbanova and one quarter to that of his daughter Sh.Aliyeva. They were issued with a statement
to that effect on 20 June 2015 by the Baku City Office of the State Real Estate Register.

The Ministry of Defence filed a claim with the Khazar District Court, seeking the invalidation
of the counter-contracts, the cancellation of the certificates and excerpts and the return of the
land plots and non-residential premises. The Khazar District Court, by a decision dated 23
December 2015, rejected the Ministry’s claim.
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On 18 April 2016 the Civil Board of the Court of Appeal of Baku City cancelled a resolution
by the first instance court and adopted a new resolution, invalidating the claims brought against
the State Committee for Property Issues of the Ministry of Defence. The Board also cancelled the
certificates and excerpt and dismissed the claim for the return of the land plot and the non-

" residential area.

On 23 December 2016, the Civil Board of the Supreme Court rejected the joint cassation
complaint brought by S. Gurbanov’s widow and daughter and upheld the decision of the Court

of Appeal instance.

Sh. Aliyeva appealed to the Constitutional Court, seeking an examination of the conformity
of the decision of the Civil Board of Supreme Court of 23 December 2016 with the Constitution
and laws. She pointed out that during examination of the case at Cassation instance, Articles 337-
349 of Civil Code and Articles 416-418 of Civil Procedure Code were incorrectly applied. As a
result, property rights and rights to administrative and legal protection of rights and freedoms as

enshrined in Articles 29.1 and 60.1 of Constitution were violated.

Il. Property in the Republic of Azerbaijan, whether state, private or municipal, is inviolable
and protected by the State. The Constitution defines property rights and ensures their effective

enforcement.

As a result of measures taken to privatise State property, the role of the private sector in
the country's economy has increased significantly, and the efficiency of the national economy
has increased. The fact that a property is in the state's exclusive ownership does not mean it
cannot be privatised. Article 6 of the Law on the Privatisation of State Property defines the list of
property prohibited for privatisation and mentions property used by defence and border troops

and the customs authorities as one of these types of property.

The Plenum of Constitutional Court also noted that in accordance with the order of the
State Committee on Property Issues on the privatisation of the disputed property, confidence in
the contract of sale and purchase must be respected and the rights of the citizen acquired by

the excerpt from the State registry of real estate should be protected.

In this case, the Court of Appeal instance did not avail itself of any of the remedies
provided by the law and settled the claim without reference to the arguments made by the

respondent, simply referring to the evidence the applicant put forward. This runs counter to the
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essence of the principles of equality and competition between parties enshrined in the
Constitution and civil procedural legislation, precluding a fair and equitable resolution of the

dispute.

The Plenum of Constitutional Court decided that the Decision of the Civil Board of
supreme Court of 23 December 2016 should be deemed null and void as it did not comply with
Articles 29.1 and 60.1 of the Constitution and Articles 416, 417.1.3, 418.1 and 418.2 of the Civil

Procedure Code.

(Tin: https://codices.coe.int/codices/documents/precis/A15B4E96-TFFE-4E2A-36B8-08DC225DC818B)
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HUN-2025-2-002

a) Hungary b) Constitutional Court ¢) Plenary Session d) 30/05/2025 e) 3169/2025.
(V.30)AB f) Constitutional complaint against the decision of the Szeged Regional Court No.
5.Bv.908/2023/3 ¢) Magyar Kézlény (Official Gazette) 2025/8  h)} Codices (Hungarian)

Headnotes
Restricting a prisoner's freedom of expression in the interests of maintaining order in
the prison system is necessary and proportionate if, in view of the guestions posed by the

Journalist, the interview could be likely to promote a criminal lifestyle.

Summary

l. The applicant lodged a constitutional complaint with the Constitutional Court after
the Szeged Regional Court upheld the decision of the National Penitentiary Headquarters
(hereinafter, "NPH") rejecting a media outlet's request for an interview and refused to allow
the applicant, who had been sentenced to life imprisonment for the crimes of ageravated
murder and misuse of firearms and ammunition, to make a statement in which he decided to
show his face and give his name. The court ruled that, in view of the questions posed by the
joumalist, the interview could promote a criminal lifestyle, which could not be prevented by
introducing less severe restrictions. The applicant contended that the decision violated his
freedom of expression under Article IX.1. of the Constitution, because it did not meet the
requirement of proportionality.

IIl. The Constitutional Court has estabtished that, under Article IX.1 of the Constitution,
everyone, including prisoners, has the right to freedom of expression. This is of paramount
importance for personal self-expression and the functioning of a democratic community. The
Act on the Execution of Punishments also recognises the freedom of expression of prisoners,
but since there is a constitutional interest in the order, maintenance, and protection of the
execution of punishments, serving this interest may be a legitimate basis for restricting freedom
of expression. In the present case, the Constitutional Court assessed the constitutionality of
the restriction of fundamental rights on the basis of the necessity and proportionality test
developed in its practice, according to which a restriction affecting a fundamental right
guaranteed by the Constitution is only constitutionally compliant if the restriction is absolutely
necessary for the enforcement of a fundamental right or the protection of a constitutional
value, and if it also meets the requirements of proportionality.

The Constitutional Court emphasised that the objective gravity of the convicted

person's act alone cannot serve as a basis for restricting freedom of expression. However,
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according to the court decision challenged by the applicant, the NPH's decision provided
detailed reasons as to why answering the questions asked, processing the interview, and
publishing it could be dangerous, i.e. it could promote a criminal lifestyle. The Constitutional
Court therefore concluded that when the court that issued the contested decision refused to
allow the prisoner to make a statement, it recognised the fundamental importance of the
case and ruled in accordance with the constitutional content of the fundamental right. it
accordingly rejected the constitutional complaint.

lll. Justices Agnes Czine, Ildiko Harcherné Marosi, and Réka Varga attached concurring

reasonings, while Justice Baldzs Schanda attached a dissenting opinion to the decision.

(source: https//codices.coeint/codices/documents/precis/5F548DFD-29CC-4BED-6C45-08DE239314AD)
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© Constitution of the Republic of Korea

Article 1 (1) The Republic of Korea shall be a democratic republic.

Article 5 (2) The Armed Forces shall be charged with the sacred mission of national security and the defense of
the land and their palitical neutrality shall be maintained.

Article 8

(1) The establishment of political parties shall be free, and the plural party system shall be guaranteed.

{2} Political parties shall be democratic in their ohjectives, organization and activities, and shatl have the necessary
organizational arrangements for the people to participate in the formation of the political will.

(3) Political parties shall enjoy the protection of the State and may be provided with operational funds by the State
under the conditions as prescribed by Act,

(4} If the purposes or activities of a political party are contrary to the fundamental democratic order, the
Governrment may bring an action against it in the Constitutional Court for its dissclution, and the political party shall be
dissolved in accordance with the decision of the Constitutional Court.

Article 74 (1) The President shall be Commander-in-Chief of the Armed Forces under the conditions as prescribed
by the Constitution and Act.

Article 77

(1) When it is required to cope with a military necessity or to maintain the public safety and order by mobilization
of the military forces in time of war, armed conflict or similar national emergency, the President may proclaim martial Law
under the conditions as prescribed by Act.

(2) Martial law shall be of two types: extraordinary martial law and precautionary martial law.

(3) Under extraordinary martial law, special measures may be taken with respect to the necessity for warrants,
freedom of speech, the press, assembly and association, or the powers of the Executive and the Judiciary under the conditions
as prescribed by Act.

{4} When the President has proclaimed martial law, he shall notify It to the National Assembly without delay.

{5) When the National Assembly requests the lifting of martial law with the concurrent vote of a majority of the
total members of the National Assembty, the President shall comply.

(T https.//elaw.klrire.kr/eng_service/lawView.do?lang=ENG&hseq=1)
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® Martial Law Act

Article 2 (Types, Declaration, etc. of Martial Law)

{2) Emergency martial law shall be declared by the President for the purpose of fulfilling military necessity or
maintaining the public security and crder when there are belligerency or serious disturbances of social order that considerably
impede the performance of the administrative and judicial functions of the State in time of war, incident or other equivalent
national emergency.

Article 9 (Right to Take Special Measures of Martial Law Commander)
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. {1} In the area of emergency martial law, the martial law commander may take special measures, of military
necessity, in regard to arrest, detention, seizure, search, residence, moving, speech, the press, assembly, association or
collective action. In such cases the martial law commander shall, in advance, announce details of the measures to be taken.

(Fn ; https://elaw klrire.kr/eng_mobile/viewer.dothseq=45785&type=soganikey=3)
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Case on Impeachment Trial of President (Yoon Suk-yeol)
[2024Hun-Na8, April 4, 2025]

* First Draft

In this case, the Court held that the President (Yoon Suk-yeol) is removed from office on
the grounds that he violated the Constitution and statutes in the course of performing his

official duties and that such violations were grave.
Background of the Case

1. Respondent declared emergency martial law (hereinafter referred to as the “Martial
Law™) through a public address to the nation at around 22:27 on December 3, 2024, The
content of the address was as follows: “The Republic of Korea is in a state of paralysis due to
the opposition party’s actions such as impeachment, special prosecution, and budget cuts. In
order to defend the liberal Republic of Korea from the threat of North Korean communist
forces and to protect the constitutional order, I hereby declare emergency martial law.”
Respondent deployed military and police forces to the National Assembly and other
institutions, and, through a martial law commander, issued Martial Law Command
Proclamation No. 1 (hereinafter referred to as the “Proclamation™) at around 23:23 on
December 3, 2024.

At approximately 01:02 on December 4, 2024, a resolution demanding the lifting of the
Martial Law, proposed by 170 members of the National Assembly, was adopted with 190
votes in favor out of 190 members present during the 15th plenary of the 418th session
(regular) of the National Assembly. At around 04:20 on the same day, Respondent delivered a
public address announcing the end of the Martial Law, and at approximately 04:29, the State
Council approved the resolution to lift the Martial Law.

2. On December 4, 2024, an impeachment resolution against Respondent (hercinafter
referred to as the “First Impeachment Resolution™) was proposed. On December 7, 2024, a
vote was held on the First Impeachment Resolution during the 17th plenary of the 418th
session (regular) of the National Assembly, but the vote failed to proceed due to the lack of a

quorum,.

On December 12, 2024, 190 members of the National Assembly reproposed an
1
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impeachment resolution against the President (Yoon Suk-yeol) (hereinafter referred to as the
“Impeachment Resolution at Issue”). On December 14, 2024, the Impeachment Resolution at
Issue was adopted with 204 votes in favor out of the 300 incumbent members during the 4th
plenary of the 419th session (extraordinary) of the National Assembly. On the same day, the
impeachment prosecutor requested an impeachment trial of Respondent by submitting the

original copy of the impeachment resolution to the Court.
Subject Matter of Review

The subject matter of review in this case is whether President Yoon Suk-yeol violated the

Constitution or statutes in the course of performing his official duties and whether a decision

to remove him from office should be rendered.
Summary of the Decision
1. Discussion of justiciability
A. Judicial reviewability

The Constitution and the Martial Law Act set forth, inter alia, the requirements and
procedures for the declaration of martial law. An impeachment trial is a constitutional
adjudication that deprives a high-ranking public official of authority for violating the
Constitution or statutes, thus safeguarding the constitutional order. Therefore, even if the
declaration of emergency martial law involves a highly political decision, both its

constitutionality and statutory legality are subject to review in impeachment trials,
B. Assessment of the reproposal of an impeachment resolution

Article 92 of the National Assembly Act proclaims the rule against reproposal or
reintroduction of the same question during the same session, providing that “A question that
is rejected shall not be proposed or introduced again during the same session.” The
Impeachment Resolution at Issue was proposed during the 419th session (extraordinary) of

the National Assembly and therefore was not reproposed during the same session as the First

Impeachment Resolution, which failed to reach a vote during the 418th session (regular).

Thus, it does not violate the rule against reproposal or reintroduction of the same question

during the same session.
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C. Assessment of the allegation of a withdrawal or change in the grounds for impeachment

Petitioner initially characterized the facts in the impeachment resolution as violations of
the Criminal Act, such as insurrection. After the filing of the impeachment petition, however,
Petitioner recharacterized the same facts as violations of the Constitution. This merely
amounts to a withdrawal or change in the legal provisions invoked while maintaining the
underlying facts. Therefore, it does not constitute a withdrawal or change in the grounds for

impeachment.
2. Discussion of the declaration of the Martial Law
A. Violation of the substantive requirements for declaring emergency martial law

(1) In light of, inter alia, the intent of recognizing the State's emergency powers and the
relevant provisions, including Article 77, Section (1) of the Constitution and Article 2,
Section (2) of the Martial Law Act, the substantive requirements for the declaration of
emergency martial law are as follows: a) the actual occurrence of belligerency or extreme
disturbances of social order that considerably impede the performance of the administrative
and judicial functions of the State “in time of war, armed riot or other equivalent national
emergency”; b) the need to cope with a military necessity or maintain public safety and order
through the mobilization of military forces; and ¢) the purpose of declaring emergency

martial law to address a military necessity or to maintain public safety and order.

Therefore, emergency martial law may not be declared preemptively or preventively
merely on the grounds of a potential crisis. Nor may it be declared to pursue an affirmative

objective, such as the promotion of public welfare.

(2) A “national emergency equivalent to a time of war or armed conflict” refers to a grave
crisis in which the existence of the State or the maintenance of the constitutional order is
placed in jeopardy due to events such as a) an external incursion that does not amount to war,
b) disruption of social order by a group or crowd not aiming to usurp national territory or
subvert the constitutional order, or c) disruption of social order caused by natural disasters—
such that the crisis cannot be addressed through the ordinary exercise of governmental
powers under the constitutional order. Although Respondent is granted a certain degree of

discretion in determining whether such a situation has actually arisen, there must be a crisis

3
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that objectively justifies Respondent’s judgment. If Respondent’s determination is manifestly
unreasonable or arbitrary, it constitutes a violation of both Article 77, Section (1) of the

Constitution and Article 2, Section (2) of the Martial Law Act.

(3) Respondent argues that a grave crisis of this nature arose due to the opposition-led
National Assembly, in which the opposition party, holding a majority of seats, pursued
impeachment in an unprecedented manner, unilaterally exercised its legislative powers, and
attempted to cut the government budget. However, at the time the Martial Law was declared,
only two impeachment trials were underway—one against a single prosecutor and another
against the chairperson of the Korea Communications Commission. As for the bills that
Respondent claimed problematic, their legal effect had not yet come into force, as
Respondent had either requested reconsideration or withheld their promulgation. The 2025
budget proposal could not have had any impact on the situation at the time of the declaration
of the Martial Law, when the 2024 budget was still in effect. Moreover, this budget proposal
had merely passed the National Assembly’s Special Committee on Budget and Accounts and
had not yet been approved by a plenary session of the National Assembly. Respondent also
contends that he declared the Martial Law to dispel suspicions of electoral frand. However,
the mere existence of such suspicions is not sufficient to establish that a grave crisis situation

had actually occurred.

In sum, even when considering all of the circumstances alleged by Respondent, the Court
cannot find that a crisis of such severity existed at the time of the declaration of the Martial

Law as to objectively justify Respondent’s judgment.

(4) The governmental paralysis caused by the exercise of the National Assembly's powers
and the suspicions of electoral fraud, both asserted by Respondent, are matters that must be
addressed through political, institutional, or judicial means. Thus, there was no need to

mobilize military forces.

(5) Respondent claims that the Martial Law was intended to serve as a “warning-type” or

“appeal-type” martial law to inform citizens of the opposition party’s tyranny and the national

4
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crisis. However, the Court does not find that Respondent declared martial law solely for such
purposes, and issuing a warning or making an appeal, in and of itself, does not constitute a

legitimate purpose for declaring martial law.

(6) Accordingly, the declaration of the Martial Law failed to meet the substantive

requirements for the declaration of emergency martial law.

B. Violation of the procedural requirements for declaring emergency martial law

(1) Under the Constitution and the Martial Law Act, both the declaration of martial law
and the appointment of a martial law commander must undergo deliberation by the State
Council. However, Respondent neither issued a procedurally lawful notice convening the
State Council meeting nor conducted the meeting in accordance with its standard procedures,
such as calling the meeting to order, presenting agenda items, providing explanatory
statements, holding discussions, declaring the meeting adjourned, and preparing the minutes.
Respondent also neither explained the specific details of the Martial Law—such as its
necessity, the date and time of enforcement, and the appointment of the martial law
commander—to other members of the State Council, nor provided them with the opportunity
to express their views. Considering the overall circumstances at the time, Respondent
declared the Martial Law and appointed the martial law commander without subjecting these

matters to deliberation by the State Council.

(2) Respondent proceeded to declare the Martial Law despite the Prime Minister and
relevant State Council members not affixing their signatures to the emergency martial law
declaration. Additionally, Respondent did not announce the date, time, and areas of the
enforcement of the Martial Law or the identity of the martial law commander. Nor did

Respondent notify the National Assembly of the declaration without delay after it was made.

(3) Accordingly, the declaration of the martial law in this case also failed to meet the

procedural requirements for declaring emergency martial law.
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3. Assessment of the deployment of military and police forces to the National

Assembly

By deploying military and police forces to the National Assembly, Respondent restricted
the Speaker and members of the National Assembly—who were converging to deliberate on a
resolution demanding the lifting of martial law—from entering the Assembly, while also
ordering that they be pulled out. This violated, infer alia, Article 77, Section (5) of the
Constitution—which grants the National Assembly the authority to request the lifting of
martial law—representative democracy, and the principle of the separation of powers. It also
infringed, infer alia, the National Assembly members’ authority to deliberate and vote and
their immunity from arrest. Further, Respondent was involved in “issuing orders to locate
political party leaders and others for the purpose of arresting them if necessary.” This
infringed freedom of political party activities.

By deploying troops for the political purpose of obstructing the National Assembly’s
exercise of its authority, Respondent placed soldiers in confrontation with ordinary citizens.
This constituted a violation of Article 5, Section (2) and Article 74, Section (1) of the
Constitution as it involved exercising the powers of the Commander-in-Chief of the Armed

Forces in a manner contrary to the duty of the Armed Forces to maintain political neutrality.

4. Assessment of the issuance of the Proclamation

Respondent, through the Proclamation, banned the activities of the National Assembly,
local legislative bodies, political parties, and all political activities. This violated, inter alia,
Article 77, Section (5) of the Constitution granting the National Assembly the authority to
request the lifting of martial law, Article 8 of the Constitution establishing the political party
system, the principle of popular sovereignty, and the basic order of liberal democracy. It also
infringed, inter alia, the National Assembly members’ authority to deliberate and vote and

the essential clements of local autonomy.
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Further, Respondent, through the Proclamation, prohibited a wide range of acts and
allowed arrest, detention, seizure, and search without a warrant against those who violated
this prohibition. This violated Article 77, Section (3) of the Constitution and Article 9,
Section (1) of the Martial Law Act, both of which set forth the requirements for restricting
fundamental rights under emergency martial law, and the warrant requirement. As a result,
Respondent infringed, inter alia, citizens’ fundamental political rights, freedoms of speech,
the press, assembly, and association, freedom of political parties, right to collective action,

freedom of occupation, and physical freedom.

5. Assessment of the search and seizure conducted against the National Election

Commission

Respondent, in the capacity as the head of the executive branch, directed a warrantless
seizure and search using military force against clection commissions, an independent
constitutional body. This violated the warrant requirement and infringed the independence of

election commissions.

6. Assessment of the attempt to track the whereabouts of members of the legal

profession

Respondent, in his capacity as the head of the executive branch, was involved in giving
instructions to determine the locations of a former Supreme Court Chief Justice and a former
Supreme Court Justice for the purpose of arrest if deemed necessary. Such conduct placed
pressure on sitting judges by creating the perception that they, too, could at any time become
subjects of arrest by the executive branch. Therefore, it constitutes an infringement upon the

independence of the judiciary.

7. Removal of Respondent from office
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A. Respondent undermined popular sovereignty and democracy, disregarded the
constitutional structure of governance, and extensively infringed the fundamental rights of
citizens. These actions violated the State’s fundamental principles of the rule of law and
democracy, undermining the constitutional order, and seriously endangering the stability of
the democratic republic. The National Assembly was able to quickly pass a resolution calling
for the lifting of martial law due to the resistance of citizens and the passive conduct of the
military and police forces. The fact that the resolution demanding the lifting of martial law

was eventually passed does not negate the seriousness of Respondent’s violations of the law.

Moreover, Respondent recreated a history of the State’s abuse of emergency powers,
shocking citizens, and triggering enormous repercussions across social, economic, political,
and diplomatic sectors. He also caused a loss of public trust in the exercise of presidential
authority. These acts of Respondent in violating the Constitution and statutes represent a
betrayal of the people’s trust and constitute grave violations of the law that are unpardonable
from the standpoint of protecting the Constitution. Therefore, the benefits of protecting the
Constitution by removing Respondent from office overwhelmingly outweigh the national loss

that would result from the removal of the President.

B. The Republic of Korea shall be a democratic republic (Constitution, Article 1, Section
(1)). Democracy is founded on a pluralistic world view that presupposes trust in individuals’
autonomous reason and acknowledges the relative truth and rationality of diverse political
perspectives. Its essence lies in an autonomous and cooperative process of public
decision-making, grounded in mutual respect and benevolence among equal fellow citizens.
As such, democracy is a political system with exceptional adaptability in overcoming conflict
and tension and in discovering the best course of action—so long as its self-correcting

mechanisms function properly and there is trust in those mechanisms.

Respondent may have regarded the exercise of power by the opposition-led National

Assembly as an abuse of authority or an act causing governmental paralysis. Even so,
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Respondent should have engaged in more active dialogue and compromise within the bounds
compatible with the essence of democracy while ensuring checks and balances by relying on
the remedies envisioned by the Constitution. However, Respondent undermined the
foundations of democratic politics by treating the National Assembly, the representative of
the people, not as an equal partner in governance but as an object of exclusion. Moreover,
Respondent failed in his responsibility and duty, as the President of all citizens, to look

beyond his supporters and to unify the broader social community.

In conclusion, Respondent violated the Constitution and statutes, thereby abandoning his
responsibility and duty to safeguard the Constitution and gravely betraying the trust of the
Korean people, the sovereigns of the democratic republic. Accordingly, Respondent is

removed from the office of the President.
Summary of Concurring Opinion of Justices Lee Mison and Kim Hyungdu

According to Article 40 of the Constitutional Court Act, statutes and regulations relating to
criminal litigation apply mutatis mutandis to impeachment trials insofar as such application is
not contrary to the nature of such trials. In light of, inter alia, the nature of impeachment
trials, the differences between those trials and criminal proceedings, and the need for
expeditious proceedings, the Criminal Procedure Act provisions concerning the hearsay rule
may be relaxed in impeachment trials. Therefore, transcripts of suspect interrogations or
non-suspect interviews may be admitted as evidence to the extent that the lawfulness of the
procedure is guaranteed. In addition, the minutes of the National Assembly that contain the
statements of persons related to the case are, as a matter of course, recognized as admissible
evidence, as they are deemed a “document prepared under other particularly trustworthy

circumstances™ under Article 315, Item 3 of the Criminal Procedure Act.
Summary of Concurring Opinion of Justices Kim Bok-hyeong and Cho Hanchang

Given, inter alia, the significance of impeachment trials and the guarantee of Respondent’s
right to present a defense, the hearsay rule under the Criminal Procedure Act should be
applied more strictly in future impeachment trials. The recognition of grounds for
impeachment should, to the extent possible, rely on evidence directly examined before the

9
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Justices in open court, as in criminal proceedings. Further, it is desirable to ensure the
opportunity for cross-examination with respect to hearsay evidence. Thus, transcripts of
interrogations or interviews for which Respondent’s right to cross-examination was not
guaranteed may be deemed inadmissible as evidence. In addition, it is difficult to apply
Article 315, Item 3 of the Criminal Procedure Act, as it stands, to the minutes of the National

Assembly as well.
Summary of Concurring Opinion of Justice Cheong Hyungsik

According to Article 92 of the National Assembly Act, an impeachment resolution, like any
other question, may not be proposed again during the same session once it has been rejected,
but it may be proposed again in a different session. However, allowing the unlimited
reproposal of an impeachment resolution may lead to, inter alia, instability in the status of
high-ranking public officials, impairment of governmental functions, and the politicization of
the impeachment system. Therefore, the legislature should consider enacting a provision that
limits the number of times an impeachment resolution may be reproposed even across

different sessions if it has been rejected in the National Assembly.

* This translation is provisional and subject to revision.
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MEX-2025-1-001

al Mexico b) Federal Electoral Court of Mexico ¢) High
Chamber d) 23/07/2025 e) SUP-JDC
144172024 f) ¢ https://www.te.gob.mx/buscador h) Codices (Spanish)

Headnotes

The right to of access to justice and freedom of expression, as well as the political rights
of those who are members of political parties are protected.

Political criticism directed at institutional decisions and actors of public relevance, which
does not impute crimes or false facts and remains within the framework of democratic debate, is
pfotected under freedom of expression, which requires heightened tolerance toward critical

opinions regarding party leadership.

Summary

Il In October 2024, a party councillor fited a complaint against a member, alleging that his
public statements constituted slander and attacks against the national leadership, generating
internal division and discrediting the institution.

In November of the same year, the Party’s Commission of Justice ruled the complaint well-
founded and sanctioned the member with permanent expulsion, considering that he had engaged
in acts of serious indiscipline and political disloyalty, thereby violating internal regulations.

Dissatisfied, the member filed a complaint (Juicio de Proteccién de los Derechos Politico-
Electorales del Ciudadano) before the High Chamber, arguing that the ruling violated his right to
freedom of expression, failed to take into account the context of his statements, and imposed a
disproportionate sanction.

The central issue was whether the expressions made by the member—severe criticisms
of the leadership and of the statutory reform process that enabled the re-election of the
president of the National Executive Committee—were protected under freedom of expression or,
conversely, constituted punishable conduct for undermining the unity and institutional image of
the political party.

iI. The High Chamber analyzed that Article 6 of the Mexican Constitution, as well as various

international treaties, recognise freedom of expression as a fundamental right. This is particularly
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relevant in contexts of political debate, where the margins of tolerance are broader. Although
this right is not absolute, it may only be restricted in order to protect legal interests such as
honour, reputation, and institutional stability. However, such limitations must be interpreted
strictly to avoid suppressing democratic debate.

Political parties hold the right to self-organisation and disciplinary authority, which includes
sanctfoning conduct that endangers their constitutional purposes. Nonetheless, such authority
must be exercised in harmony with the fundamental rights of party members, which implies
allowing dissent and even harsh criticism, provided that it does not involve false accusations of
crimes or cause serious harm to the party’s organisational structure. The Party’s Commission of
Justice had considered that the reported statements undermined ideological, programmatic, and
organisational unity, severely affecting the party’s image.

. However, the High Chamber observed that these statements were made in the context of
an internal deliberative process related to the reform of basic documents and the renewal of
national leadership—matters of public interest. The expressions constituted political criticism
directed at institutional decisions and actors of public relevance, within the framework of
democratic debate.

A comprehensive analysis shows that, although harsh and uncomfortable, the statements
did not impute crimes or false facts (a requirement for establishing electoral slander). Therefore,
they are protected under freedom of expression, which requires heightened tolerance toward
critical opinions regarding party leadership. Furthermore, no serious harm justifying the sanction
of expulsion was proven.

The use of terms such as “kidnapping” or “theft” must be interpreted figuratively, taking
into account the political context, and not as a criminal accusation. A restriction based on such
expressions would be disproportionate and incompatible with the principle of maximising
fundamental rights.

For these reasons, the High Chamber concluded that the challenged ruling lacked
sufficient justification to prove that the statements exceeded the constitutional limits of freedom
of expression. Consequently, it determined that the sanction was unlawful; it fully and definitively
overturned the decision issued by the party’s Commission of Justice and revoked the expulsion

of the party member.
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amﬁamsm (Embassy of Austria, Washington D.C.) 85u1871 ﬂ'la'sﬁﬁﬁ:uumLmemimﬁaaﬁLma
wmwLLaumuwwmmwmaamwmaumasﬁﬁisuumawwummmmqngwmauaum'iawﬂ°u
NNTFETTHYLY mmwﬂiu‘uwulmaumama LLﬁ”GI’]ﬂJ‘VlPT']ﬁWi]’liﬂﬂ’i]’]ﬂﬂ']‘ia\mﬂ‘U‘lJ‘i"Lﬂ‘VIM’N 9 udn
mummuﬂaaanﬂwangwmamnmq Lw'swvmmLuaanmsaawﬂsumwﬂmaumsaqmamsmmm
wdera aedu FaRansanlaqn ﬂaﬂg‘mmamanaW'Jﬂikumaamﬁmagasmwmawsaqwmﬂﬂama
(Fu : https://www.austria.org/the-court-system)

. 'Luu%‘ummﬁﬁﬁﬂﬁ’wmma%ﬁﬁwzuuﬁamﬁ'ﬁm%‘ﬁaaam%'a AIANITUTLANSAUTN
mmLt,mmsawrwamummmnmswuaﬁ Lower Austria LLr’fl*uLwummﬁummmwmamiauiﬂw
537UUG LwaaﬂﬂnuIﬂ'iqmsnaaiwmmﬂwmmmLuumﬂmausw‘mﬂuwim Fau FaRarsanléin
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wangﬂmaﬁlmummﬁlmquLmu‘lusswzymLwamwmmmaﬂsymﬂmnaﬂ sudugusnnazvawe
dmsuidslloyiinsneasunssalilunadoundy nsynusiednsuazialnwuea{¥and
LLa.,mammumsauaaamwmaumasasﬁsuum«uawangwmauuma il i loeusnia nadiaglalla
midufeweliimnafinsanifafuivitudengunesingn mnuaumsasmnddenisnseyimg
UnAseq (decision) vasuasginm

Detrimental = as1mnudeme

@. Merriam-Webster e3uneielidmneda yaravdedeilifisuszaviuiadusunse (Fuw)

(hitps://www.merriam-webster.com/dictionary/detrimental)

. Oxford Learner’s Dictionaries aunetonlidrmuietia iusunste (doynna/dslnd i)
(ATuIW)

(https://www.oxfordleamersdictionaries.com/us/definition/english/detrimental?q=Detrimental)

o AumngluuIunvesifiad (They feared that their land might be subject to nature
conservation measures which would have detrimental effects on their activity and would limit
their property rights without any entitlement to compensation) 31884 ﬂ']'iﬁ'u'msn'ﬁ’uaﬁgﬁa
nanszvuluniaudanisusenaufanisvesmadieslutssina swldldaunsadudufanssunia
wswgheldmuund vievhliyaduasnisliustlominnnindduantosnssas Taadi “detrimental”
firnuddgegrannlunsfansaundomauderemiedmauny isiewnsansenuiuduiie
wansznudnfeeiiylufiussumumnauiemuniy fgornlifesiermauny uidwansenutudady

detrimental" ({Junaieusivisasmnudemeilufimsunyamalayrraviafuninfissfwensuls)

35

maadidadednsgininidesded mawnuiennudusssumundnanuarenialunssunisenig

#5170

Figuratively = isguungulug

®. wqmunsuaaulaﬂ Britannica lﬁﬁmu'i'mm pile [M3nseyimSenasngt] ludnuasdnlg
wandearumnefiugu vieruminefiuieiessudand wmLmwauananmwuwuaﬂmaﬂha
LwruLwaaﬁmﬂmflmm‘ummu’[.uﬁaquu ('wm https://www.britannica.com/dictionary/figuratively)

. WIUIUNTH BUUTIvT i nasnIn w.e beéde oSutspmunuigianlidinuneds
nsiseuisuiu

o WuSunvesifimnenvasmadondsgegauviansndindln fie aafiensanudaiiuin aundn
wsiansiflewfgnasinedusenainnssa Talddeadin “anate” vde “lasalue” Welwndinsawsse
maamu’l,umaﬂmaﬂlmm NNl m,nJumsnanmmawuuﬂ'ivaJmuma’tmﬂlﬂnivmmwsau UL
\uiuasa
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Greenhouse Gas (noun) wuMefl feiFeunsean
®. Cambridge Dictionary o111 ana1al4q1 e ﬁ”wﬁda‘lﬁlﬁ&wﬂsnﬂgnwsniﬁaunswn
Tneawizansusulaoenles
(https://dictionary.cambridge.org/dictionary/english/greenhouse-gas)

o. Encyclopaedia Britannica 5 unadidang1alian de “fAale o Adnnaud@lunisdused

q

4
o ool a

'Y} 2 a, = 1 & a o o ¥ &
BUNTUTA (WFRUAMUTIUENE) Vwioanu1ainfiudilan uazuldsddunduAugiufialandnase

U

v
dl 1

Fedwaliiinusingnisalidounszan Tnefersveulneenles Sy wazleth follufedounsyan
oo w o n‘l’ ué"a as [ . o @=l 1 1w g o
ndngiiga (wenantl Telaulussfuiui lundaeenles uasnguirevigesiiun Alldudedniiused
dussusametuiu uslulsuudidesndn)”

(Mann, M.E. (wolot, May @). greenhouse gas. Encyclopedia Britannica.

https://Awww.britannica.com/science/greenhouse-gas)

Governmental Paralysis = N1E8UR AN NNTIEIDe / nmaztsindunnainisdles
“Governmental Paratysis” {Uufiignusznevadnaifuand b f1 fe #1931 ‘governmental’
o 9 gt L3 . . of =% o U e =1 7] o 1 T .y o [ o
Faduraudn (adiective) inueBafieafuszutanienisunases fud1d1 “paralysis’ Safiuduny
ulailel (uncountable noun) uadh nsgapdsmnuannsalunistededimuazmiuidn lid1ae
q’j b= 1 1 I:J’ c!".’ o ar 1 2 o = 1 ailu 4:!‘ 1
VanAANTBU WA Wil AdsnalaiuniseSuiedinunedanisi sy Jadumiaelunig
1 d LY a =Y =] G‘ =3 c’f) 2 )
UnAs8¢ (a governing body) lianinsafinedadule sufluulovig weudlvdsedutgmifistulded
o o o P o . e = A = e
HUsgAvEA W esnniinrmkanuennely (internal divisions) anmasfiufumianisidies (political
gridlock) visoRNNaUWIAIYBsEnITUAN q (institutional dysfunction) Ineleuludsndnasansenusie
o ow w o o W =t a | a o 0 w
AnuaTyimthlulssduiiddy sufanmsarnguineuasnisudmsmenisusiuiy vlwusedy
Yaymeing q WildFumsuilusunsenuderuideiuansisasussiafissnmwusaigua
(Iﬂ‘iﬂﬂ https://pollution.sustainability-directory.com/area/governmental-paralysis/)
YauzhdeirsugnaseAulanets the Financial Time ldin1snaniefosddsnanludssidiuiia

=%

msseydeussmalvgdnidnneglusnuzvaamaidy Sick Man of Asia wieftheuseids vadideu
it uofn Useindlnenseglugnsiidundsluboinsuginvesgiing fail aonusdndnifnduan
aunnUsznisuils Tuds andumiamnanisidies (Political Paralysis) §aduannsfinsiios
Hafigsnm innnudaudeiuaulismsasonulevamsvgffiddyietueiournunigves
Uszwvala

(Iﬂiﬂsg] https://techsauce.co/basedon/thailand-sick-man-of-asia-history-and-structural-crisis)
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Privatisation = nmsuusjuvisutsanmliifuveenty
WAIUIYATU Cambridge Advanced Learner's Dictionary & Thesaurus HignuaIuvtedn
Bumsvwgaamnssy udn vieuimsieeduvesdy was/vie muaulaesy tlewdsulyidues

LBﬂ‘UULLagﬂ’JUFli.IT,ﬂEJLE] KifP

plant protection preducts = n@nfusianinuie
ssimseninuivuisglsuuaiuimediadeu (European and Mediterranean Plant Protection
Organization) Ie191iRrAuA9 plant protection products niendnsmsiansnaifiv J1ie

aananiiduaiviotinim uisdesudtdifoguanadunid (Fos 1hfa wuaiiSe Tusinda vie

]
% o

afUsznoumsthinnsyiugamafiannsadiassiauedidu ) fulifrqusradielilumanumsnssy
flwanu MUl msvhanu uasfiuftarssay suiddiunangefiefiusnely uasuuiudaldlgsy
dalilunsimzugn Teefiinguszasdiite (o) Untesitovionandaaniivlaensvianes Huld wiednin
nswsaivinesdngity (o) Thansudedrinnisisdguivin sesisievdeRailifswssase (o) AUAN
vseUTulssnsIgdivlavasity Euiildludnvuzvesaisonns)

(lUsag: https://ppa.eppo.int/standards/PPe-blos-a-en.pdf)

Subject-matter = Tnquuipd
() WAUMNTU Merriam-Webster afugtanl e Womwieussduiitiaveitefionsan
Tumsadivse mafin viensfinm
{https://www.merriam-webster.com/dictionary/subject¥loomatter)

' (b) muvaeluuiunuesdridady (The President of the Constitutional Tribunal ordered
that the constitutional complaint (SK mio/ole) be joined with an application submitted by a group of
deputies of parliament (K e%/ob), due to the identical subject-matter of the cases. subject-matter)
Tuvusuntesdidady nunads ﬁﬁ’aaﬁgmamszﬁﬁﬂssLﬁu%’aﬁwmﬁaLﬁawwﬁnﬁmﬁuLﬂuL?BQLﬁaaﬁu
fenseurquistorianiwasdongranefifiudefinm Fassmvieyavaithunilestesiunarinivia
vindaunidusumguesnd nande luedtidudedvslumsidndvhlagifidmeuumdailofarsan
audseleatrsdussnefafunisnsinasuinasimslifuuaninessiamiadudanondnainy
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