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1. The privacy of citizens shall be inviolable. Everyone shall be entitled to protection against any
unlawful interference in his private or family affairs and against encroachments on his henor, dignity and
reputation.

Etc.

Article 34

1. The freedom and confidentiality of correspondence and all other communications shall be
inviclable.

Etc.

® Constitutional Court Act

Article 22

L ..

2. Laws which have been declared unconstitutional shall not be implemented.

Etc.

“ Universal Declaration of Human Rights: UDHR

Article 12 No one shall be subjected to arbitrary interference with his privacy, family, home or
correspondence, nor to attacks upon his honor and reputation. Everyone has the right to the protection
of the law against such interference or attacks.
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“International Covenant on Civil and Political Rights: ICCPR

Article 5

1. Nothing in the present Covenant may be interpreted as implying for any State, group or person
any right to engage in any activity or perform any act aimed at the destruction of any of the rights and
freedoms recognized herein or at their limitation o a greater extent than is provided for in the present
Covenant.

2. There shall be no restriction upon or derogation from any of the fundamental human rights
recognized or existing in any State Party to the present Covenant pursuant to law, conventions, regulations
or custom on the pretext that the present Covenant does not recognize such rights or that it recognizes
them to a lesser extent.

Article 17

1. No one shall be subjected to arbitrary or unlawful interference with his privacy, family, home
or correspondence, nor to unlawful attacks on his honor and reputation.

2. Everyone has the right to the protection of the law against such interference or attacks.

“The Charter of Fundamental Rights of the European Union

Article 7 Respect for private and family life

Everyone has the right to respect for his or her private and family life, home and communications.

Article 8 Protection of personal data

1. Everyone has the right to the protection of perscnal data concerning him or her.

2. Such data must be processed fairly for specified purposes and on the basis of the consent of
the person concerned or some other legitimate basis laid down by law. Everyone has the right of access
to data which has been collected concerning him or her, and the right to have it rectified.
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3. Compliance with these rules shall be subject to control by an independent authority.

Article 52 Scope of guaranteed rights

1. Any limitation on the exercise of the rights and freedoms recognised by this Charter must be
provided for by law and respect the essence of those rights and freedoms. Subject to the principle of
proportionality, limitations may be made only if they are necessary and genuinely meet objectives of
general interest recognised by the Union or the need to protect the rights and freedoms of others.

Etc.

®The Convention for the Protection of Human Rights and Fundamental Freedoms

Article 8 Right to respect for private and family life

1. Everyone has the right to respect for his private and family life, his home and his
correspondence.

2. There shall be no interference by a public authority with the exercise of this right except such
as is in accordance with the law and is necessary in a democratic society in the interests of national
security, public safety or the economic well-being of the country, for the prevention of disorder or crime,
for the protection of health or morals, or for the protection of the rights and freedoms of others
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Bulgaria / Constitutional Court / 8/2014

Ombudsman of the Republic of Bulgaria (OM6yscMaH Ha Peny6iuKa
Bwnrapus)

Policy area: Informaticn society

Deciding body type: National Court/Tribunal

Declding body: Constitutional Court of the Republic of Bulgaria
Type: Decision

Decision date: 12/03/2015

Bulgaria / Constitutional Court / 8/2014 v

Key facts of the case:

The Constitutional Court (CC) (KoneTuTyLmoReH cbp, KC) was seized by a petition by the Ombudsman of the Republic of Bulgaria
(OmEyaeMan Ha PenySnuka Boarapus) to declare unconstitutional several provisions of the Electronic Communleations Act
(3akoH 3a enekTporHUTe cbobliennA). The provisions which transposed the Directive 2006/24/EC In Bulgarian law were
invalidated by a judgement of the CJEU. These provisions concerned issues like grounds for data retention requests, authorities
making such requests and judicial control.

Outcome of the case:

The provisions were declared unconstitutional in their entirety. The court ruled that, despite the fundamental nature of the fight
against serious crime, It could not Justify unlimited interference with human rights. Therefore, each solution In the area should strike
the balance between individual and public interest, According to the Constitutional Court Act (3aKoH 3a KOHCTUTYLIMOHHYEA Cba)
(Art, 22, Par. 2) acts declared uncenstitutional are not applied. The unconstitutionality is pronounced ex nunc. The Constitutional
Court declared unconstituilonal only the provisions at stake, not the overall Electronic Communlcations Act.

Paragraphs referring to EU Charter v

... Justifying his stance on the unconstitutionality of the impugned provisions, the Ombudsman mentions the Judgment in Jolned
Cases C-293/12 and C-594/12 of 8 April 2014, invalidating Directive 2006/24/EC, transposed in Bulgarian law by amendments in the
Electronic Communications Act (3akoH 3a eNeKTPOHHMTE chobilleHin), due 1o it being non-compliant with Art, 7, Art. 8 and Art. 52,
para, 1 of the Charter of Fundamental Rights of the European Unlon. The Ombudsman mentions also the relevant case-law of the

Constitutional Court,

The Censtitutlonal Court took inte account that the petition challenges a law, which violates fundamental personal rights of citizens
- inviolability of personal Jife and freedom and secrecy of correspondence and other communications — Art. 32, para. 1 and Art. 34,
para. 1 of the Constitution. Those rights are also protected by a number of international acts Bulgatia is a party to - Art. 12 of the
Universal Declaratlon of Human Rights, Art, 5 and 17 of the International Covenant on Civil and Polltical Rights, Art. 7, Art. 8 and Art.
52, para. 1 of the Charter of Fundamental Rights of the European Union, Art. 8 of the Convention for the Protection of Human Rights
and Fundamental Freedoms. In view of the identical nature and content of those rights in their constitutional regulation and in the
texts of the above-mentioned international acts, the latter two being part of EU legislation, the Court finds that, controlling the
constitutionality of the impugned provisions of the Electronic Communications Act, it will also have to deliberate on those
internatienat norms, thelr principles and standards, as well as the relevant case-taw of the European Court of Muman Rights. This is
no precedent for the work of the KC, as seen from some of its previous judgments.

We have to state here that Bulgarian legislator has gone substantially beyond the requirements of Directive 2006/24/EC (Art. 1, par.
1), largely criticised in theory and practice. Talking about access to traffic data, the Directive limits it only to the cases of
‘investigation, detection and prosecution of serious crime, as defined by each Member State in its national law'. Undoubtedly, we
should apply here the legal definition of ‘serious crime’ within the meaning of the Criminal Code. Interpreting the regulations of the
impugned Directive and assessing thelr compliance with the principles of the Charter and the ECHR and justifying its stance on the
Directive’s shortcomnings, the CJEU also talks in its judgement about the scope of the cancept of serious crime, where forms of
organised crime and terrorism undoubtedly fall.



6. The Constitutional Court finds it necessary 1o specifically state that, in itself, the retention of telecommunications tratfic data does
not constitute an activity, prohibited by Constitution or such to be condemned due to vielating the fundamental rights of citfzens,
regulated by the Charter and the ECHR, This conclusicn follows from the comprehensive assessment of the type and characteristics
of data to be retained and, on the other hand, the existence of an undoubtedly legitimate aim of common Interest both for the Union
and the national states.

That is why the Constitutional Court finds that the Impugned legislative regulation for elimination of judicial control over the requests
for access to traffic data by a pre-trial authority contradicts the standards, set by the Constitution, the Charter and the ECHR.
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® Constitution of Romania 1991 (rev.2003)

Article 1 The Romanian State

5. In Romania, the supremacy of the Constitution and the observance of the Constitution and the
laws shall be mandatory.

Article 73 Categories of Laws

3. The following matters are regulated by organic law:

t. the other fields for which the Censtitution stipulates the enactment of organic laws.

Article 75 Submission of the Chambers

1. Bills and legislative propesals concerning the ratification of treaties or other internationat
agreements and the legfs[ative measures relating to the implementation of such treaties and agreements,
as well as Government bills of organic laws provided for in Article 31(5), Article 40(3), Article 55(2), Article
58(3), Article 73(3Xe), (K, (U, (n), (o), Article 79(2), Article 102(3), Article 105(2), Articte 117(3), Article 118(2)
and (3), Articte 120(2), Article 126(4) and (5), and Article 142(5) shall be submitted first to the Chamber of
Deputies for debate and adoption. The other bills or legislative proposals shall be submitted first to the
Senate for debate and adoption.

Article 76 Approval of Laws and Decisions

1. Organic laws and dedisions regarding the rules of procedures of the Chambers are approved by
majority vote of the members of each Chamber.

2. Ordinary laws and decisions are approved by majority vote of the members present in each
Chamber.

Article 111 Information of Parliament

1. The Government and the other bodies of public administration, in the framework of the
monitoring of their activity by Parliament, must provide the information and documents requested by the
Chamber of Deputies, the Senate, or the parliamentary committees through their chairmen. If a legislative
initiative involves the modification of the provisions of the state budget or the state social security budget,
the request for information is mandatory.

Article 117 Establishment

3. Autonomous administrative authorities may be established by organic law.

Article 138 Public Budget
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2. Each year the Government prepares the draft state budget and the draft state social security
budget which it submits separately to Parliament for approval.

5. No budgetary expenditure can be approved unless the source of financing has been established.

Article 147 Decisions of the Constitutional Court

4. Decisions of the Constitutional Court shall be published in the Monitorul Oficial al Roméniei.
As from their publication decisions shall be generally binding and effective only for the future,
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© Law number 9/1991 regarding the establishment of the Romanian Institute for Human Rights

Article 1 The Romanian Institute for Human Rights shall be established as an independent body,
located in Bucharest, having the status of legal person.

The Romanian [nstitute for Human Rights may set up branches.
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Decision No 772
of 22 October 2020

on the objection of unconstitutionality of the provisions of the Law amending and
supplementing Law No 9/1991 establishing the Romanian Institute for Human Rights,

Published in the Official Gazette of Romania, Part I, No 1313 of 30 December 2020

Summary

I. As grounds for the objection of unconstitutionality, the author argued that the
Law amending and supplementing Law No 9/1991 establishing the Romanian Institute for
Human Rights infringes Article 1 (5) of the Constitution by reference to Article 117 (3) in
conjunction with Articles 75 (1), 76 (1) and (2) and Article 147 (4) of the Constitution, since
the Romanian Institute for Human Rights is not an autonomous administrative authority, so
that the law should have been adopted as ordinary law rather than organic law. It was pointed
out that the provisions of Article I point 6 [with reference to Article 53 (2)] and point 8 (with
reference to Article 9 (1)) of the contested law have direct financial implications for the State
budget, and in the absence of a request for information from the Government, Parliament also
breached its constitutional obligation laid down in Article 111 (1) of the Constitution, and, in
this respect, also the case-law of the Constitutional Court was invoked. From an intrinsic point
of view, it was argued that the provisions of the contested law undermine the requirements
concerning the quality of the law laid down in Article 1 (5) of the Constitution,

II. Having examined the objection of unconstitutionality, the Court found that,
pursuant to Article 1 of Law No 9/1991, the Romanian Institute for Human Rights is an
independent body with legal personality. The amendment made to this text by Article I (1) of
the contested law means that the Institute is classified as a public institution of national interest,
autonomous and independent of any other public authority, in accordance with the law, with
legal personality. In view of the Institute’s statute, the aims for which it was created, its tasks
and its institutional links, in accordance with the legal provisions governing the establishment
of the Institute, the Court found that it is a public institution of national interest and that its
main role is that of centre for human rights documentation/consultation and research.

Under Article 2 (1) (b) of Law No 554/2004 on administrative litigation, the public
authority is the State body or local administrative units which act, in the exercise of public
authority, to meet a legitimate public interest. The law also treats legal persons governed by
private law which, under the law, have acquired the status of public utility or are authorised to
provide a public service as public authorities in the same way as public authorities.

Thus, none of the characteristic features of the Institute’s legal nature demonstrates its
status as an administrative public authority. The Institute is neither a State body acting in a
public authority nor 2 legal person governed by private law which, according to the law, has
the status of a public utility or is authorised to provide a public service as a public authority.
The legislator did not grant public service status or authorise the Institute to provide a public
service. The fact that the Institute is an autonomous public institution is merely a functional
freedom for the purpose for which it was set up, without classifying it as an autonomous public
authority. Consequently, the Court found that the law does not transform the legal nature of the
Institute from a public institution into an autonomous administrative authority, While Article
1 of Law No 9/1991 defines it as an independent body with legal personality, the new
legislation classifies it as a public institution of national interest, autonomous and independent
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of any other public authority, in accordance with the law. In other words, its legal nature
remains unchanged.

Notwithstanding the above, Opinion No 188/6 March 2020 of the Legislative Council
took the view that the contested law falls within the category of organic laws, with the
provisions of Article 117 (3) of the Constitution, according to which the autonomous
administrative authorities may be established by organic law, and the fact that, pursuant to
Article 75 (1) of the Constitution, as regards the order in which the Chambers of Parliament
are referred, the Chamber of Deputies is the reflection Chamber, reason why the contested law
was adopted as an organic law, and the order of referral to the Chambers of Parliament was
specific to organic law adopted pursuant to Article 117 (3) of the Constitution.

Consequently, the Court found that, since the content of the law does not concern an
area reserved for organic laws, in this case the establishment of an autonomous administrative
authority, it means that reliance on Article 117 (3) of the Constitution cannot be carried out in
order to justify the adoption of the law criticised as an organic law. That essential error of
assessment led to the adoption of the contested law as an organic law and not as an ordinary
law, which implicitly also led to a reversal of the order in which the Chambers were referred.

According to the case-law of the Constitutional Court, the scope of organic laws is very
clearly defined by the wording of the Constitution and must be interpreted strictly, so that the
legislator will adopt organic laws only in those areas. Article 73 (3) of the Constitution on areas
reserved to the Organic Law is a rule of strict interpretation and application, in the present case
Article 117 (3) being subsumed to Article 73 (3) (t) of the Constitution, concerning the
regulation by organic law of the other areas for which the Constitution provides for the adoption
of organic laws and is an application thereof. Therefore, the infringement of Article 117 (3) of
the Constitution implicitly also implies disregarding Article 73 (3) (t) of the same act.

The determination of the organic or ordinary nature of the law is also relevant in terms
of compliance with the procedure for the adoption of laws, as enshrined in the Basic Law. The
order in which the two Chambers of Parliament will debate the draft law or legislative proposal
also depends on the characterisation of the law, which will determine the Chamber competent
to adopt the law as the first notified Chamber, and, respectively, as decision-making Chamber,
on the basis of Article 75 (1) of the Constitution. Therefore, the initial classification of the law
to be adopted as organic or ordinary has an influence on the legislative process, determining
the course of the draft law or the legislative proposal.

In these circumstances, the Court found that the law complained of infringes the
provisions of Articles 73 (3) (t} and 117 (3) of the Constitution, since, through the wrong
classification of the legal nature of the Institute, it was adopted as an organic law precisely on
the basis of these reference norms. At the same time, by retaining the incidence of Article 117
(3) of the Constitution, the constitutional provisions of Article 75 (1) were also infringed, as
the order of referral to the Chambers was reversed, and of Article 76 (1) and (2), since the law
was adopted by a voting majority specific to organic laws and not to ordinary laws.

With regard to the complaints of unconstitutionality relating to the infringement of the
second sentence of Article 111 (1) and Article 138 (5) of the Constitution, the Court has held
in its case-law that Article 111 (1) of the Constitution lays down, on the one hand, the obligation
of the Government and of the other bodies of the public administration to submit the
information and documents necessary for the legislative act and, on'the other hand, the way in
which this information is obtained, namely at the request of the Chamber of Deputies, the
Senate or the parliamentary committees, through their presidents. The Court also held that in
constitutional relations between Parliament and the Government it is mandatory to request
information when the legislative initiative affects the provisions of the State budget. This
obligation of Parliament is consistent with the constitutional provisions of Article 138 (2),
which provide that the Government shall have exclusive competence to draw up the draft State
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budget and submit it to Parliament for approval. Under that power, Parliament cannot
predetermine the modification of budgetary expenditure without requesting information from
the Government. Given the mandatory nature of the obligation to request that information, it
follows that failure to comply with that obligation results in the unconstitutionality of the law
adopted.

In its case-law, the Court has held that the financial statement provided for in Article
15 (2) of Law No 500/2002 on public finances must not be confused with the point of view
issued by the Government, since the two documents generated by the Government have a
different legal regime and thus different purposes. Therefore, when a legislative proposal has
budgetary implications, the Government must present both these documents, i.e. both the point
of view and the financial statement. The Court has established in its case-law that, in order to
comply with the constitutional procedure for the adoption of a legislative act invelving
budgetary expenditure, namely Article 138 (5) of the Constitution, the initiators of the
legislative act must prove that they have requested the financial statement from the
Government.

With regard to the present case, the Court found that the Annex to Law No 9/1991
establishes that the Institute’s staff structure comprises 24 persons, including a director and a
deputy director. The General Board and the Steering Committee are composed of 32 and 7
members respectively. It comprises the Director of the Institute, 9 and 6 members elected from
the General Board. The Director of the Institute shall also be a member of the General Board.
The new law repeals that annex and no longer determines the number of positions in the
Institute’s structure, which means that the secondary legislation will determine the number of
positions in the staff structure; instead, it determines the composition of the General Board and
of the Steering Board, with 11 and 7 members respectively. This board comprises the Director
of the Institute and 6 members elected from the General Board.

At present, the Institute’s staff are paid as contract staff, but the new law establishes
that the staff of the institution are treated, in terms of remuneration, as staff of the two
Chambers of the Parliament, which, in the absence of other financial data, gives rise to an
unclear legal situation as to whether or not there is an additional budgetary impact compared
to the rules in force.

Whether these changes decrease or increase the necessary budgetary allocations for
staff expenditure, it is clear that there is a budgetary impact. In this respect, the Standing Bureau
of the Chamber of Deputies itself established that there were budgetary implications and
decided to request the Government’s point of view in accordance with Article 111 (1) of the
Constitution. The request for information was therefore made, so that the contested law does
not infringe the second sentence of Article 111 (1) of the Constitution. However, neither the
initiators of the legislative proposal nor the Standing Bureau requested the financial statement
provided for in Article 15 of Law No 500/2002, in accordance with Article 15 (1) of Law No
69/2010 on budgetary responsibility. Consequently, in view of the nature of the
unconstitutionality defect, the Court held that the law as a whole infringes Article 138 (5) of
the Constitution by reference to Article 15 (1) of Law No 69/2010 and Article 15 of Law No
500/2002.

111, For all these reasons, the Court unanimously upheld the objection of
unconstitutionality and found that the Law amending and supplementing Law No 9/1991
establishing the Romanian Institute for Human Rights was unconstitutional.
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“ The Basic Law for Hong Kong Special Administrative Region (BL HKSAR)

Article 18 (2) National laws shall not be applied in the Hong Kong Special Administrative Region
except for those listed in Annex lll to this Law. The laws lsted therein shalt be applied locally by way of
promulgation or legislation by the Region.

(3) The Standing Committee of the National People’s Congress may add to or delete
from the list of laws in Annex Il after consutting its Committee for the Basic Law of the Hong Kong Special
Administrative Region and the government of the Region. Laws listed in Annex Ill to this Law shall be
confined to those relating to defense and foreign affairs as well as other matters outside the limits of the
autonomy of the Region as specified by this Law.

Article 23 The Hong Kong Special Administrative Region shall enact laws on its own to prohibit any
act of treason, secession, sedition, subversion against the Central People’s Government, or theft of state
secrets, to prohibit foreign political organizations or bodies from conducting political activities in the Region,
and to prohibit political organizations or bodies of the Region from establishing ties with forefgn potitical
oreanizations or bodies.

® The National Security Law (NSL)

Article 42 (2) No bail shall be granted to a criminal suspect or defendant unless the judge has
sufficient grounds for believing that the criminal suspect or defendant will not continue to commit acts
endangering national security
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Introduction

1. Article 42(2) of the National Security Law (“NSL 42(2)” and “NSL”

respectively) provides:

“No bail shall be granted to a criminal suspect or defendant unless the judge has
sufficient grounds for believing that the criminal suspect or defendant will not
continue to commit acts endangering national security.”

2. On 12 December 2020, the respondent, Mr Lai Chee Ying, was arrested and
charged with one count of “collusion with a foreign country or with external
elements to endanger national security”, that being an offence under Article 29(4)
of the NSL. The Chief Magistrate, Mr Victor So, refused bail and remanded the

respondent in custody.

3. On 23 December 2020, the respondent applied to the Court of First Instance
(“CFI”) for a review of the magistrate’s refusal of bail. This review was heard by
a judge of the CFI (Alex Lee J), who granted the respondent bail against
undertakings offered by the respondent not to engage in certain conduct and
activities that might be regarded as the offence of collusion under the NSL and on
other conditions governing matters including where the respondent would reside

and requiring the surrender of his travel documents.

4. In granting bail, the Judge applied legal principles derived from earlier
decisions, in particular Tong Ying Kit v HKSAR (“Tong (No.1)”) [2020] 4 HKLRD
382 and HKSAR v Tong Ying Kit (“Tong (No.2)”"y [2020] 4 HKLRD 416 decided in
August 2020 concerning the interpretation and application of NSL 42(2).
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5. On 31 December 2020, on its application, the prosecution was granted leave to
appeal to the Court of Final Appeal against the Judge’s grant of bail to the
respondent to raise an important point of law, namely “What is the correct
interpretation of NSL 42(2)7”

6. The Court held that the determination of the meaning and effect of NSL 42(2)
required that the provision be examined in the light of the context and purpose of
the NSL as a whole, taking into account the constitutional basis on which the NSL
is applied in the Hong Kong Special Administrative Region (“HKSAR?”).

Jurisdiction

7. In examining the formulation and application of the NSL to the HKSAR, the
Court noted the absence of locally enacted national security legislation as
constitutionally required by Article 23 of the Basic Law and the serious and
prolonged disturbances to public order and challenges to the authority of the
HKSAR and PRC governments in recent months. In view of this, the Central
Authorities had decided to take the enactment of such legislation into their own
hands, which they did by a Decision of the National People’s Congress (“NPC”)
dated 28 May 2020 (“the 5.28 Decision”) entrusting the NPC Standing Committee
(“NPCSC”) to formulate the relevant laws and determine whether to include them
in Annex III of the Basic Law as a national law having application in the HKSAR.

The draft law was presented to the NPCSC on 18 June 2020 which decided that it
should be added to the list of laws in Annex III of the Basic Law, since
safeguarding national security is a matter within the purview of the Central
Authorities. On 30 June 2020, the NPCSC duly decided to add the NSL to the list
of laws in Annex III of the Basic Law to be applied locally by way of
promulgation by the HKSAR. The Chief Executive duly promulgated the NSL by
giving notice that the NSL would apply in the HKSAR as from 11pm on 30 June
2020.
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8. The Court noted that promulgation of the NSL as a law of the HKSAR was the
product of the NPC’s 5.28 Decision and the NPCSC’s formulation and listing of
the NSL in Annex III of the Basic Law, done in accordance with Articles 18(2) and
18(3) of the Basic Law on the footing that safeguarding national security is a
matter outside the limits of the HKSAR’s antonomy and within the purview of the
Central Authorities, the Central People’s Government having an overarching

responsibility for national security affairs relating to the HKSAR.

9. The Court held that, in the light of the Court of Final Appeal’s decision in Ng
Ka Ling v Director of Immigration (No.2) (1999) 2 HKCFAR 141, the legislative
acts of the NPC and NPCSC leading to the promulgation of the NSL as a law of
the HKSAR, done in accordance with the provisions of the Basic Law and the
procedure therein, are not subject to review on the basis of any alleged
incompatibility as between the NSL and the Basic Law or the International
Covenant on Civil and Political Rights as applied to Hong Kong.

10. Accordingly, the respondent’s argument, that, insofar as NSL 42(2) places a
burden on the accused that bail should be granted, it derogates from
constitutionally protected rights, including the right to bail and the right to
personal liberty, so that unless justified must be remedially interpreted so as to

place a burden on the prosecution instead, was rejected for lack of jurisdiction.
The proper construction of NSL 42(2)

11. NSL 42(2), construed in context, envisaged that bail might be granted in cases
involving offences of endangering national security and that, in respect of such

offences, the laws of the HKSAR shall apply to procedural matters.
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12. Although there was no power to hold any provision of the NSL to be
unconstitutional or invalid as incompatible with the Basic Law and Hong Kong
Bill of Rights (“HKBOR?”), Articles 4 and 5 of the NSL expressly stipulate that
those rights, freedoms and values are to be protected and adhered to in applying
the NSL. The Court held that, as far as possible, NSL 42(2) is to be given a
meaning and effect compatible with those rights, freedoms and values. Save
insofar as NSL 42(2) constitutes a specific exception thereto, that body of law,
comprising not only the human rights and rule of law principles but also the
generally applicable HKSAR rules governing the grant or refusal of bail, is

intended to have continued effect in NSL cases as part of a coherent whole.

13. The Court held that NSL 42(2) creates such a specific exception to the general
rule in favour of the grant of bail and imports a stringent threshold requirement for

bail applications.

14. In applying NSL 42(2) when dealing with bail applications in cases involving
offences endangering national security, the judge must first decide whether he or
she “has sufficient grounds for believing that the criminal suspect or defendant

will not continue to commit acts endangering national security”. In doing so:

(1) The judge should consider everything that appears to the court to be
relevant to making that decision, including the possible imposition of
appropriate bail conditions and materials which would not be admissible

as evidence at the trial.

(2) The judge should take the reference to “acts endangering national
security” to mean acts of that nature capable of constituting an offence
under the NSL or the laws of the HKSAR safeguarding national security.

(3) The judge should regard the NSL 42(2) “sufficient grounds”
question as a matter for the court’s evaluation and judgment and not as

involving the application of a burden of proof.
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15. If, having taken into account all relevant material, the judge concludes that he
or she does not have sufficient grounds for believing that the accused will not

continue to commit acts endangering national security, bail must be refused.

16. If, on the other hand, the judge concludes that taking all relevant material into
account, he or she does have sufficient grounds, the court should proceed to
consider all other matters relevant to the grant or refusal of bail, applying the
presumption in favour of bail. This includes consideration of whether there are
substantial grounds for believing that the accused would fail to surrender to
custody, or commit an offence (not limited to national security offences) while on
bail, or interfere with a witness or pervert or obstruct the course of justice.
Consideration should also be given to whether conditions aimed at securing that

such violations will not occur ought to be imposed.
Errors in the Judge’s decision

17. In granting the respondent bail, the Judge applied legal principles derived
from Tong (No.1) and Tong (No.2) which were wrong as a matter of law. The
judgment in Tong (No.l) erroneously eliminated the more stringent threshold
requirement intentionally imposed by NSL 42(2) as a specific exception to the
general principles regarding bail, instead imposing a positive requirement that the
court has to be satisfied that there do exist grounds to believe that the accused will
continue to commit acts endangering national security as a basis for refusing bail.
Consequently, the court in Tong (No.l), applied in Tong (No.2), erroneously
treated NSL 42(2) as having hardly any impact on the generally applicable bail

regime under the Criminal Procedure Ordinance (“the CPO”).

18. In the Judge’s ruling granting bail to the respondent, he applied this erroneous
line of reasoning and his approach was clearly inconsistent with the Court’s
analysis in this judgment and could not be supported. The Judge misconstrued
NSL 42(2) and misapprehended the nature and effect of the threshold requirement
created. Although he purported to apply the correct legal test, the Judge in fact
adopted an erroneous approach by eliding the NSL 42(2) question with the
discretionary considerations set out in the CPO and never made a proper
assessment under NSL 42(2).
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Conclusion

19. The appeal was accordingly allowed and the Judge’s decision to grant the

respondent bail set aside.

20. As had been noted when the Appeal Committee granted leave to appeal, the
question before the Court was of a limited nature. If so advised, the respondent
might make a fresh application for a review of the Chief Magistrate’s refusal of
bail, but it fell outside the jurisdiction of the Court to conduct such a review. In

the meantime, the respondent would be remanded in custody.
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“The Constitution of Federal Belgium, 2021

Article 10 No class distinctions exist in the State.

Belgians are equal before the law; they alone are eligible for civil and military service, but for
the exceptions that can be created by a law for particular cases.
Equality between wornen and men is guaranteed.

Article 11 Enjoyment of the rights and freedoms recognised for Belgians must be provided
without discrimination. To this end, laws and federate laws guarantee among others the rights and
freedoms of ideological and philosophical minorities.

Article 12 The freedom of the individual is guaranteed.

No one can be prosecuted except in the cases provided for by the law, and in the form
prescribed by the law.

Except in the case of a flagrant offence, no one can be arrested except on the strensth of
a reasoned judge’s order, which must be served at the latest within forty-eight hours from the deprivation
of liberty and which may only result in provisional detention.

Article 13 No one can be separated, against his will, from the judge that the law has assigned to
him.

Article 14 No punishment can be introduced or administered except by virtue of the law.

Article 22 Everyone has the right to the respect of his private and family life, except in the cases
and conditions determined by the law.

The laws, federate laws and rules referred to in Article 134 guarantee the protection of this right.

Article 23 Everyone has the right to lead a life in keeping with human dignity.

To this end, the laws, federate laws and rules referred to in Article 134 guarantee economic,
social and cultural rights, taking into account corresponding obligations, and determine the conditions for
exercising them.

These rights include among others:

1° the right to employment and to the free choice of an occupation within the context of a
general employment policy, aimed among others at ensuring a level of employment that is as stable and
high as possible, the right to fair terms of employment and to fair remuneration, as well as the right to
information, consultation and colleciive negotiation;

2° the right to social security, to health care and to social, medical and legal aid;

3° the right to decent accommodation;

° the right to the protection of a healthy environment;

5° the right to cultural and social fulfilment;

6° the right to family allowances.

Article 187 The Constitution cannot be wholly or partiatly suspended.
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* The European Convention on Human Rights, 1950
Article 3 Prohibition of torture
No one shall be subjected to torture or to inhuman or degrading treatment or punishment.
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Article 5 Right to liberty and security

1. Everyone has the right to liberty and security of persan. No one shall be deprived of his liberty
save in the following cases and in accordance with a procedure prescribed by law:

@ ...
{b) ...
Etc.

Article 6 Right to a fair trial

1. In the determination of his civil rights and obligations or of any criminal charge against him,
everycne is entitled to a fair and public hearing within a reasonable time by an independent and impartial
tribunal established by law. Judgment shall be pronounced publicly but the press and public may be
excluded from all or part of the trial in the interests of morals, public order or national security in a
democratic society, where the interests of juveniles or the protection of the private life of the parties so
require, or to the extent strictly necessary in the opinion of the court in special circumstances where
publicity would prejudice the interests of justice.

2. Everyone charged with a criminal offence shall be presumed innocent until proved guilty
according to law,

Article 7 No punishment without law

1. No one shall be held guilty of any criminal offence on account of any act or omission which
did not constitute a criminal offence under national or international law at the time when it was
committed. Nor shall a heavier penalty be imposed than the one that was applicable at the time the
criminal offence was committed.

2. This Article shall not prejudice the trial and punishment of any person for any act or omission
which, at the time when it was committed, was criminal accerding to the general principles of law
recognised by civilised nations.

Article 8 Right to respect for private and family life

1. Everyone has the right to respect for his private and family life, his home and his
correspondence.

2. There shall be no interference by a public authority with the exercise of this right except such
as fs in accordance with the law and is necessary in a democratic society in the interests of national
security, public safety or the economic well-being of the country, for the prevention of disorder or crime,
for the protection of health or morals, or for the protection of the rights and freedoms of others.

Article 9 Freedom of thought, conscience and religion

1. Everyone has the right to freedom of thought, conscience and religion; this right includes
freedom to change his religion or belief and freedom, either alone or in community with others and in
public or private, to manifest his religion or belief, in worship, teaching, practice and observance.

2. Freedom to manifest one’s religion or beliefs shall be subject only to such limitations as are
prescribed by law and are necessary in a democratic society in the interests of public safety, for the
protection of public order, health or morals, or for the protection of the rights and freedoms of others

Article 13 Right to an effective remedy

Everyone whose rights and freedoms as set forth in this Convention are violated shall have
an effective remedy before a naticnal authority notwithstanding that the violation has been committed
by persons acting in an official capacity.
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% International Covenant on Civil and Political Rights (ICCPR)

Article 7

No one shall be subjected to torture or to cruel, inhuman or degrading treatment or punishment.
In particular, no one shall be subjected without his free consent to medical or scientific experimentation.

Article 9

1. Everyone has the right to liberty and security of person. No one shall be subjected to arbitrary
arrest or detention. No one shall be deprived of his liberty except on such grounds and in accordance
with such procedure as are established by law.

2. Anyone whao is arrested shall be informed, at the time of arrest, of the reasons for his arrest
and shall be promptly informed of any charges against him, '

3. Anyone arrested or detained on a criminal charge shall be brought promptly before a judge or
other officer authorized by law to exercise judicial power and shall be entitled to trial within a reasonable
time or to release. It shall not be the general rule that persons awaiting trial shall be detained in custody,
but release may be subject to guarantees to appear for trial, at any other stage of the judicial proceedings,
and, should occasion arise, for execution of the judgement.

4. Anycne who is deprived of his liberty by arrest or detention shall be entitled to take
proceedings before a court, in order that that court may decide without delay on the lawfulness of his
detention and order his release if the detention is not lawful,

5. Anyone who has been the victim of unlawful arrest or detention shall have an enforceable
right to compensation.

Article 15

1. No one shall be held guilty of any criminal offence on account of any act or omission which
did not constitute a criminal offence, under national or international law, at the time when it was
committed. Nor shall a heavier penalty be imposed than the one that was applicable at the time when
the criminal offence was committed. If, subsequent to the commission of the offence, provision is made
by law for the imposition of the lighter penalty, the offender shall benefit thereby.
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2. Nothing in this article shall prejudice the trial and punishment of any person for any act or
omission which, at the time when it was committed, was criminal according to the general principles of
law recoenized by the community of nations.

Article 17

1. No one shall be subjected to arbitrary or unlawful interference with his privacy, family, home
or correspondence, nor to unlawful attacks on his honour and reputation.

2. BEveryone has the right to the protection of the law against such interference or attacks.
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® The EU Charter of Fundamental Rights

Article 1 Human dignity

Human dignity is inviclable. It must be respected and protected.

Article 3 Right to the integrity of the person

1. Everyone has the right to respect for his or her physical and mental integrity.

2. In the fields of medicine and biology, the following must be respected in particular: the free
and informed consent of the person concerned, according to the procedures laid down by law,

- the prohibition of eugenic practices, in particular those aiming at the selection of persons,

- the prohibition on making the human body and its parts as such a source of financial gain,

- the prohibition of the reproductive cloning of human beings.

Article 4 Prohibition of torture and inhuman or degrading treatment or punishment

No one shall be subjected to torture or to inhuman or degrading treaiment or punishment.

Article 6 Right to liberty and security

Everyone has the right to liberty and security of person,

Article 7 Respect for private and family life

Everyone has the right to respect for his or her private and family life, home and communications.

Article 8 Protection of personal data

1. Everyone has the right to the protection of personal data concerning him or her,

2. Such data must be processed fairly for specified purposes and on the basis of the consent of
the person concerned or some other legitimate basis laid down by law. Everyone has the right of access
to data which has been collected concerning him or her, and the right to have it rectified.

3. Compliance with these rules shall be subject to control by an independent authority.

Article 10 Freedom of thought, conscience and religion

1. Everyone has the right to freedom of thought, conscience and religion. This right includes
freedom to change religion or belief and freedom, either alone or in community with others and in public
or in private, to manifest religion or belief, in worship, teaching, practice and cbservance.

2. The right to conscientious objection is recognised, in accordance with the national laws
governing the exercise of this right.

Article 47 Right to an effective remedy and to a fair trial

Everyone whose rights and freedoms guaranteed by the law of the Union are violated has the
right to an effective remedy before a tribunal in compliance with the conditions laid down in this Article.

Everyone is entitled to a fair and public hearing within a reasonable time by an independent and
impartial tribunal previously established by taw. Everyone shall have the possibility of being advised,
defended and represented.
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Legal aid shall be made available to those who lack sufficient resources in so far as such aid is
necessary to ensure effective access to justice,
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Belgium / Constitutional Court / 26/2023

Jens Hermans, Karin Vereist and C.U.; and others Association without lucrative
urpose «Association de Promotion des Droits Humains et des Minorités»
ersus The Flemish Government; The United College oCommon Community
Commissionf the

Deciding body typa: National Court/Tribunal

Deciding body: Constitutional Court

Type: Decision

Decision date: 16/02/2023

ECLI (European case law Identifier): ECLI.BE:GHCC:2023:ARR,026

Belgium / Constitutional Court / 26/2023 v

Key facts of the case:

The SARS-CoV-2 virus outbreak in March 2020 triggered pandemic containment measures at various levels, The contested decrees
and ordinance were Implementad to cornplement existing measures aimed at controlling the COVID-19 pandemic. The Flemish
Community and the Common Community Commission in Brussels (i.e. the body in charge of community competences of the
Flemish-speaking and French-speaking Communlties in the Brussels Region) took measures to prevent the spread of COVID-19,
such as isolation, testing, and contact detection, The decree of 10 July 2020 extended the isolation scope, while the decree of 18
December 2020 introduced mandatory self-Isolation and regutated the organisation of contact detection and data processing. The
17 July 2020 ordinance amended the communicable disease regime, with mandatory testing and quarantine for returning persons
from "red zones” or with a high-risk profile. in January 2021, citizens filed an action for annulment in the Court against the Decree
of the Flemish Community of 10 July 2020 and the Decree of 18 December 2020 on preventive health polley and COVID-19
notification obligation, arguing that the Decree violated Article 187 of the Constitution, read together with articles 10, 11, 12, 13, 14,
22 and 23 of the Constitution, Artictes 3, 5, 6,7, 8, 9 and 13 of the European Convention on Human Rights, Articles 7,9, 15and 17 of
the International Covenant on Civil and Political Rights (ICCPR), and Articles 1,3, 4, 6,7, 8, 10 and 47 of the EU Charter. They also
sought the suspension of the decree of 18 December 2020, but this was reJected in Judgment No 88/2021 of 10 June 2021
because the applicants failed to show that they would be seriously and irreparably harmed by the immediate application of these
provisions. In January and June 2021, additional actions to annul were filed by citizens and the non-profit organisation "Association
de Promoetion des Droits Humains et des Minorités” on similar grounds. The cases were merged..

Key legal question raised by the Court;

As the Court merged several cases on the same topic together, there is a varfety of legal questions raised. First, 2 dispute revolves
around the guestion of jurisdiction. Some contend that the authority to enact measures related to isolation, medical examinaticn,
testing and criminalisation should rest with the federal government, challenging the jurlsdiction of the communities. Furthermare,
there Is a question ralsed regarding the procedural aspects of the Decree of 18 December 2022. It is argued that the lawmakers
should have sought the opinion of the Federal Data Protection Authority beforehand, according to the GDPR. Next, a constitutional
dimenslon Is Introduced, with several parties asserting that the challenged measures Infringe Article 187 of the Constitution. This
claim suggests that these measures, by potentially suspending certain constitutional provislons, run afoul of the constitutional
framework. Itis also claimed that the possibility of iselation and self-isolation fer infected persons and those at high risk could be
considered a "deprivation of liberty” under the European Convention on Human Rights, without adequate safeguards including
appropriate judicial oversight. The claimants refer, in this context to equivalent protection provided by Article 9 of the International
Treaty and Civil and Political Rights, Articles 6, 7 and 47 of the EU Charter on Fundamental Rights and Article 12 of the Belgian
Constitution. The legality of the measures is also questioned on the grounds of vagueness in defining punishable behaviour.
Specifically, terms like "increased risk,” "high-risk area,” and “red zone" are criticized for lacking precision, thereby potentially
violating the legality principle in criminal cases. Lastly, the matter of data privacy is raised, asserting that the Flemish decree
infringes upon the right to privacy. The concern centres around the sharing of medical data with varlous entities, Including the
central contact centre, field investigators, local contact centres, and COVID-19 teams, raising significant questions about data
processing practices and the protection of individual privacy rights,



48

Qutcome of the case:

Firstly, the Court noted that the disputed measures do fali within the competence of the communities, especially in the area of
preventive health care. A second Issue concerned the consultation of the federal Data Protection Authority. The Court found that
although the Flemish Community has established a supervisory authority, because it had not been notified to the Eurapean Union
as required by the GDPR, its opinion could not count as consultation under the GDPR. The Court upheld this plea. The Court then
assessed the claim that the challenged measure violated the Constitution. This claim was rejected because, although the
measures were intended to address an emergency, they did not amount 1o suspending the Constitution. On the legal question with
regards to the obligation of isolation and self-isolation, the Court ruled that despite the intrusive nature of these measures, judicial
remedies were available. The Court noted that the Flemish Community provided for an independent appeal court, and that appeals
could be lodged with courts of appeal, including interfocutory proceedings. Consequently, there is ne unlawful detention as in
Article 5 of the ECHR. Finally, with regard 1o the principle of legality in criminal matters, the Court concluded that the concept of
“Increased risk” was clear, but found that the concepts of “high-risk area” and “red zone" had not been defined rightly, resuitingin a
violation of the principle of legality. Regarding data precessing, the Court ruled that subject 1o the legal obligation of confidentiality,
sharlng medical personal data with different actors did not violate the right to respect for private life. The Court firstly annulled
Articles 2 and 7 to 15 of the Decree of Decernber 18, 2020 that relate to data processing. However, to avoid the legal uncertainty
that wotld result from that annulment, it maintalned the effects of thase provisions until the entry into force of a regulation
adopted afier compliance with the reguirements of the AVG and, at the latest, until 31 December 2023, The CGourt further annulled
the provision of the same decree with respect to the term " high-risk area” and the words "any person who arrives In the territory of
the bilingual regien of Brussels-Capital, coming from a eity, municipality, district, region or country which the federal public service
Foreign Affairs designated as a red zone in the context of that pandemic” in the ardinance of 17 July 2020. Finally, the Court
dismissed the reminder of the appeals,

Paragraphs referring to EU Charter v

- B42.6: Article 47 of the Charter of Fundamental Rights of the Eurapean Union also provides for a right to an effective remedy. The
same scope should be given to that provision as to Articles 6 and 13 of the European Convention on Human Rights (ECJ, Grand
Chamber, November 19, 2019, C-585/18, C-624/18 and C-625/18, A. K. v. KraJowa Rada Sadownictwa and CP and DO v. Sad
Najwyzszy, ECLI:EU;C:2019:982, para. 117).

- B.72.3. According to Article 52(3} of the Charter of Fundamental Rights of the European Union, when that Charter contains rights
corresponding to rights guaranteed by the European Convention on Human Rights, * its content and scope shall be the same as
those attributed to it by the said Conventlon.” That provision aligns the content and scope of the rights guaranteed by the Charter
with the corresponding rights guaranteed by the European Convention on Human Rights. The Court of Justice of the European Union
recalls in that connection that " Article 7 of the Charter, on respect for private and family life, contains rights corresponding to those
guaranteed by Article 8{1) of the [European Convention on Human Rights] and, in accordance with Article 52, paragraph 3 of the
Charter, the same content and scope must therefore be atiributed to that Article 7 as those attributed to Article 8(1) of the [European
Convention on Human Rights], as interpreted In the case law of the European Court of Human Rights " (FCJ, 17 December 2015, G-
419/14, WebMindLicenses Kft. , ECLI:EU.C:2015:832, para, 70; Feb. 14, 2019, C-345/17, Buivids, ECLI:EU:C:2019:122, para. 65). With
regard to Article 8 of the Charter, the Court of Justice held that, as expressly provided for in the second sentence of Article 52(3)
thereof, Union law may provide wider protection than the European Convention on Human Rights, and that Article 8 of the Charter
refers to a fundamental right other than the fundarmental right formulated In Article 7 of the Charter, which has no equivalent in the
Eurapean Convention on Human Rights (ECJ, Grand Chamber, 21 Decernber 20186, C-20:3/15 and C-698/15, Tele? Sverige AB, ECLI
EU:C:2016:970, para. 129).

-B.72.4. It follows from the foregoing that, within the scope of Union law, Article 22 of the Constilution, Article 8 of the European
Convention en Human Rights and Article 7 of the Charter of Fundamental Rights of the European Unlon guarantee analogous
fundamental rights, while Article 8 of that Charter envisages specific legal protection concerning persenal data.

-B73. 2{(..) In accordance with Article 52(1), first sentence, of the Charter of Fundamental Rights of the European Unlon, any
limitations on the axercise of the rights and freedoms recognized therein, including in particular the right 1o respect for private life
guaranteed by Article 7 and the right to the protection of personal data enshrired in Article 8 thereof are provided for by law, respect
the essence of those rights and, subject 1o the principle of proportionality, are necessary and genuinely meet an objective of general
interest or the requirements of protecting the rights and freedoms of others (ECJ, Grand Chamber, October 6, 2020, C-623/17,
Privacy International, ECLE EU:C:2020:790, para. 64). in the same vein, according to Article 23 of the AVG, restrictions on certain
obligations of data controllers and data subjects’ rights contained therein must be established by law, must not affect the essential
content of fundamental rights and freedoms, must be a necessary and proportionate measure in a democratic society to achieve the
aim pursued, and must comply with the specific requirements set out in the second paragraph (ECJ, Grand Chamber, October 6,
2020, C-511/18, C-512/18 and C-520/18, La Quadrature du Net, ECLI: EU:C:2020:791, paragraphs 209-210; December 10, 2020, C-
620/19, Land Nordrhein-Westfalen, ECLIEU:C:2020:1011, paragraph 46).






