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German)®

® Basic Law for the Federal Republic of German
Article 20 Constitutional principles - Right of resistance
(1) The Federal Republic of Germany is a democratic and social federal state.
(2} All state authority is derived from the people. It shall be exercised by the people through
elections and other votes and throush specific lesislative, executive and judicial bodies.
Etc.

Article 38 Elections

(1) Members of the German Bundestag shall be elected in general, direct, free, equat and secret
elections. They shall be representatives of the whole people, not bound by orders or instructions and
responsible only to their conscience,

{2) Any person who has attained the age of eighteen shall be entitled to vote; any person who has
attained the age of majority may be elected.
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{3) Details shall be regulated by a federal law.

" The Federal Electoral Act

Section 35 Voting with voting machines

(1) Voting machines may be used in place of voting slips and ballot boxes to make it easier to cast
and count the votes. '

{2) Voting machines within the meaning of subsection 1 must suarantee that the ballot remains
secret. Their type must be authorised for use in elections to the German Bundestag officially for individual
elections or generally. The Federal Ministry of the Interior shall decide on authorisation on request by the
manufacturer of the voting machine. The use of an officially authorised voting machine shall require approval
by the Federal Ministry of the Interior. Approval may be issued for individual elections or in general terms.

(3) The Federal Ministry of the Interior is herewith empowered to hand down by means of a legal
ordinance which shall not require the consent of the Bundesrat more detailed provisions regarding

1. the preconditions for the official approval of the type of voting machine, as well as for the
withdrawal and revocation of approval,

2. the procedure for the official approval of the type,

3. the procedure for the examination of a voting machine for construction corresponding to
the officially approved type,

4, the public testing of a voting machine prior to its use,

5. the procedure for the official authorisation of the use, as well as for the withdrawal and
revocation of the authorisation,

6. the particularities related to the elections caused by the use of voting machines.
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The legal ordinance shall be handed down in agreement with the Federal Ministry of
Economics and Labour in cases falling under nos. 1 and 3.
(4) § 33.1 sentence 1 and§ 33.2 shall apply mutatis mutandis to the operation of a voting machine,
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Use of voting computers in 2005 Bundestag election
unconstitutional

Press Release No. 19/2009 of 03 March 2009

Judgment of 3 March 2009
2BvC3/07

The Federal Constitutional Court rendered judgment on two complaints concerning the scrutiny of an election, which
were directed against the use of computer-controlled voting machines (so-called voting computers) in the 2005
Bundestag election of the 16th German Bundestug (see German press release no. 85/2008 of 25 September 2008). The
Second Senate decided that the use of electronic voting machines requires that the essential steps of the voting and of the
determination of the result can be examined by the citizen reliably and without any specialist knowledge of the subject.
This requirement results from the prineiple of the public nature of elections {Article 38 in conjunction with Article 20.1
and 20.2 of the Basic Law (Grundgesetz - GG)), which prescribes that all essential steps of an election are subject to the
possibility of publie scrutiny unless other constitutional interests justify an exception. Accordingly it is, admittedly,
constitutionally unobjectionable that § 35 of the Federal Electoral Act (Bundeswahlgesetz - BWG) permits the use of
voting machines. However, the Federal Voting Machines Ordinance (Bundeswahlgerdteverordnung) is unconstitutional
because it does not ensure that only such voting machines are permitted and used which meet the constitutional
requirements of the principle of the public nature of elections. According to the decision of the Federal Constitutional
Court, the computer-controlled voting machines used in the election of the 16th German Bundestag did not meet the
requirements which the constitution places on the use of electronic voting machines. This, however, does not result in the
dissolution of the Bundestag because for lack of any indications that voting machines malfunctioned or could have been
manipulated, the protection of the continued existence of the elected parliament prevails over the electoral errors which
have been ascertained, To the extent that the manner in which the German Bundestag's Committee for the Scrutiny of
Elections conducted the proceedings was objected to, the complaint for the scrutiny of an election was unsuccessful.

In essence, the decision is based on the following considerations:

1. The objections to the errors of the proceedings for the scrutiny of elections which had been conducted before the
German Bundestag were unsuccessful. Even though the duration of the proceedings between the lodging of the objection
to the election and the German Bundestag's decision was more than a year, this is not yet a serious procedural error. The
duration of the proceedings alone does not deprive the German Bundestag's decision of its foundation. Nor is the fact
that the Committee for the Scrutiny of Elections refrained from eonducting an oral hearing of the complainant's objection
to the election, and also apart from this did not deliberate in public, a serious error which deprives the German
Bundestag's decision of its foundation.

I1. The principle of the public nature of elections, which results from the fundamental decisions of constitutional law in
favour of democracy, the republic and the rule of law prescribes that all essential steps of an election are subject to the
possibility of public scrutiny unless other constitutional interests justify an exception. Here, the examination of the voting
and of the ascertainment of the election result attains special significance.

The use of voting machines which electronically record the voters' votes and electronically ascertain the election result
only meets the constitutional requirements if the essential steps of the voting and of the ascertainment of the result can
be examined reliably and without any specialist knowledge of the subject. While in a conventional election with ballot
papers, manipulations or acts of electoral fraud are, under the framework conditions of the applicable provisions, at any
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rate only possible with considerable effort and with a very high risk of detection, which has a preventive effect, 44
programming errors in the software or deliberate electoral fraud eommitted by manipulating the software of electronic
voting machines can be recognised only with difficulty. The very wide-reaching effect of possible errors of the voting
machines or of deliberate electoral fraud make special precautions necessary in order to safeguard the principle of the

public nature of elections.

The voters themselves must be able to understand without detailed knowledge of computer technology whether their
votes cast are recorded in an unadulterated manner as the basis of vote counting, or at any rate as the basis of a later
recount. If the election result is determined through computer-controlled processing of the votes stored in an electronic
memory, it is not sufficient if merely the result of the calculation process carried out in the voting machine can be taken
note of by means of a summarising printout or an electronic display.

The legislature is not prevented from using electronic voting machines in elections if the possibility of a reliable
examination of correctness, which is constitutionally preseribed, is safeguarded. A complementary examination by the
voter, by the electoral bedies or the general public is possible for example with electronic voting machines in which the
votes are recorded in another way beside electronic storage. In the case at hand, it need not be decided whether there are
other technical possibilities which make it possible for the electorate to trust in the correctness of the procedure of the
ascertainment of the election result in a way that is based on its retraceability, thus complying with the principle of the
public nature of elections.

Limitations of the possibility for the citizens to examine the voting cannot be compensated by an official institution
testing sample machines in the context of their engineering type licensing procedure, or the very voting machines which
will be used in the elections before their being used, for their compliance with specific security requirements and for their
technical integrity. Also an extensive entirety of other technical and organisational security measures alone is not suited
to compensate a lack of the possibility of the essential steps of the electoral procedure being examined by the citizens. For
the possibility of examining the essential steps of the election promotes justified trust in the regularity of the election only
by the citizens themselves being able to reliably retrace the voting,

If computer-controlled voting machines are used, no contrary constitutional principles can be identified which could
justify a far-reaching restriction on the public nature of the election, and thus on the possibility of examining the voting
and the ascertainment of the result. The exclusion of ballots unwittingly being marked in an erroneous manner, of
inadvertent counting errors and of erroneous interpretations of the voters’ will in vote counting does not as such justify
forgoing any kind of retraceability of the voting. The principle of the secrecy of the vote and the interest in a rapid
clarification of the composition of the German Bundestag are also ne contrary constitutional interests which could be
invoked as the basis of a far-reaching restriction on the possibility of examining the voting and the ascertainment of the
result. It is not constitutionally required that the election result be available shortly after the closing of the polls. Apart
from this, the past Bundesfag elections have shown that also without the use of voting machines, the official provisional
result can, as a general rule, be aseertained within a few hours.

II1. While the authorisation to issue an ordinance, which is granted by § 35 BWG, does not meet with any overriding
constitutional reservations, the Federal Voting Machines Ordinance is unconstitutional because it infringes the principle
of the public nature of elections. The Federal Voting Machines Ordinance does not contain any regulations which ensure
that only such voting machines are permitted and used which comply with the constitutional requirements placed on an
effective examination of the voting and a reliable verifiability of the election result. The Federal Voting Machines
Ordinance does not ensure that only such voting machines are used which make it possible to reliably examine, when the
vote is cast, whether the vote has been recorded in an unadulterated manner. The ordinance also does not place any
concrete requirements as regards its content and procedure on a reliable later examination of the ascertainment of the
result. This deficiency cannot be remedied by means of an interpretation in conformity with the constitution.

IV. Also the use of the above-mentioned electronic voting machines in the election to the 16th German Bundestag
infringes the public nature of the election. The voting machines did not make an effective examination of the voting
possible because due to the fact that the votes were exclusively recorded electronically on a vote recording module,
neither voters nor electoral boards nor citizens who were present at the polling station were able to verify the
unadulterated recording of the votes cast. Also the essential steps of the ascertainment of the result could not be retraced
by the public. It was not sufficient that the result of the calculation process carried out in the voting machine eould be
taken note of by means of a summarising printout or an electronic display.

V. The electoral errors which have been identified do not lead to a repetition of the election in the constituencies affected.

https:/fwww.bundesverfassungsgericht.defSharedDocs/Pressemitteilungen/EN/2009/bvg09-019.html Page 2 of 3



Bundesverfassungsgericht - Press - Use of voting computers in 2005 Bundestag election unconstitutional 20/1/2567 BE 14:19
i2
The electoral error which results from the use of computer-controlled voting machines whose design was incompatible
with the requirements placed on an effective possibility of examining the voting does not result in a declaration of partial
invalidity of the election to the 16th German Bundestag even if it is assumed to be relevant to the allocation of seats. The
interest in the protection of the continued existence of parliament, the compaosition of which was determined trusting in
the constitutionality of the Federal Voting Machines Ordinance, prevails over the electoral error because its possible
implications on the composition of the 16th German Bundestag can be rated as marginal at most, for lack of any
indications that voting machines malfunctioned or could have been manipulated, and because, also in view of the fact
that the established infringement of the constitution took place when the legal situation had not been clarified yet, they
do not make the continued existence of the elected parliament appear intolerable,
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on Democracy, Elections and Governance - ACDEG)*

? Constitution of Céte d'lvoire 2016

Article 4 All voirians are borm and remain free and equal in rights.

No one may be privileged or discriminated against by reason of their race, their ethnicity, their clan,
their tribe, their skin color, their sex, their region, their social origin, their religion or belief, their opinion, their
fortune, their difference in culture or language, their social status or their physical or mental state.

Article 53 The Executive is composed of the President of the Republic, the Vice President of the
Republic and the Gavernment.

Article 123 Upon their publication, treaties or agreements duly ratified have an authority superior to
that of domestic laws, subject, with respect to each treaty or accord, to the exercise thereof by the other
contracting party,

® the African Charter on Democracy, Elections and Governance

Article 17 State Parties re-affirm their commitment to regularly holding transparent, free and fair
elections in accordance with the Union’s Declaration on the Principles Governing Democratic Elections in
Africa.

To this end, State Parties shall:

1. Establish and strengthen independent and impartial national electoral bodies responsible for the

management of elections.
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2. Establish and strengthen national mechanisms that redress election related disputes in a timely
manner.

3. Ensure fair and equitable access by contesting parties and candidates to state controtled media
during elections.

4. Ensure that there is a binding code of conduct governing tegally recognized political stakeholders,
government and other political actors prior, during and after elections. The code shall include a commitment
by political stakeholders to accept the results of the election or challenge them in through exclusively legal
channels.

“ Protocol on Democracy and Good Governance Supplementary to the Protocol relating to the
Mechanism for Conflict Prevention, Management, Resolution, Peacekeeping and Security

Article 3 The bodies responsible for organising the elections shall be independent or neutral and
shall have the confidence of all the political actors. Where necessary, appropriate national consultations shall

be organised to determine the nature and the structure of the bodies.
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“ the African Charter on Human and Peoples’ Rights
Article 3 (2) Every individual shall be entitled to equal protection of the law.
Article 13 (1) Every citizen shall have the right to participate freely in the government of his country,
either directly or through freely chosen representative in accordance with the provisions of the law.
(2) Every citizen shall have the right of equal access to the public service of the country,
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The Court composed of: Ben KIOKO, Vice-President; Rafad BEN ACHOUR, Angelo
V. MATUSSE, Suzanne MENGUE, M-Thérése MUKAMULISA, Tujilane R. CHIZUMILA,
Chafika BENSAOULA, Blalse TCHIKAYA, Stella |. ANUKAM, [mani D. ABOUD -
Judges; and Robert ENO, Registrar,

Pursuant to Article 22 of the Protocol to the African Charter on Human and Peoples’
Rights on the Establishment of an African Court on Human and Peoples' Rights
(hereinafter referred to as "the Protocol”) and Rule 8(2) of the Rules of Court
(hereinafter referred to as "the Rules"), Judge Sylvain ORE, President of the Gourt
and national of Cote d'lvoire did not hear the Application.

In the matter of:
Gohoré Emile SUY Bl AND OTHERS

Represented by:

i Mr. Jean-Chrysostome BLESSY, Advocate of the Cote d'ivoire Bar;
. Mr. Amany KOUAME, Advocate of the Cote d'lvoire Bar; and
jii. ~ Mr. Messan TOMPIEU, Advocate of the Céte d’lvoire Bar.

versus

REPUBLIC OF COTE D'IVOIRE

Represented by:

i. Mr. Zirignon Constant DELBE, Magistrate, Technicat Adviser to the Minister of
Justice and Human Rights, Keeper of the Seals:

il.  Mr. Abdoulaye MEITE, Advocate of the Céte d'ivoire Bar;

fil. ~ Mr. Mamadou SAMASSI, Advocate of the Céte d'lvoire Bar;

iv.  Mr. Patrice GUEU, Advocate of the Cote d'lvoire Bar; and

v. - Mr. Mamadou KONE, Advocate of the Céte d'lvoire Bar,
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After deliberation,

Renders the following Judgment:

II.

3.

THE PARTIES

Messrs SUY Bi Gohoré Emile, KAKOU Guikahyé Maurice, KOUASSI Kouamé
Patrice, KOUADJO Frangois, YAO N'guessan Justin innocent, GNONKOTE
Gnessoa Désiré, DJEDJE Mady Aiphonse, SORO Kigbafori Guillaume and
TRAZERE Olibe Celestine (hereinafter referred to as “the Applicants”) are
nationals of the Republic of Céte d'lvoire. They challenge the independence and

impartiality of their country’s electoral commission.

The Application is filed against the Repubiic of Cote d'lvoire (hereinafter referred
to as “the Respondent State"), which became a Party to the African Charter on
Human and Peoples’ Rights (hereinafter referred to as the “the Charter”) on 31
March 1992 and to the Protocol on 25 January 2004. On 23 July 2013, the
Respondent State deposited the Declaration prescribed under Article 34(6) of the
Protocol through which it accepted the jurisdiction of the Court to receive cases
from individuals and non-governmental organisations (hereinafter referred to as
the “Declaration”). Meanwhile, on 29 April 2020, the Respondent State deposited,
with the African Union Commission, an instrument withdrawing its Declaration.

SUBJECT OF THE APPLICATION

A. Facts of the matter

It is alleged in the Application that between 21 January and 26 June 2019, the
Respondent State organised a political dialogue process to reform the
Independent Electoral Commission. Thereafter, a new law on the recomposition
of the Independent Electoral Commission (herein after referred to as “IEC”) was
passed by the National Assembly on 30 July 2019 and by the Senate on 2 August
2019. it was then promulgated by the President of the Respondent State on 5
August 2019 as Law N°2019-708.




The Applicants submit that on 2 August 2019 one member of the National
Assembly averring to represent sixty-five (65) other members of the National
Assembiy petitioned the Constitutional Council of the Respondent State on the
non-conformity of Articles 5, 16 and 17 of the said law with Articles 4,53 and 123
of the Respondent State’s Constitution.

According to the Applicants, the Constitutionai Council of the Respondent State
declared on 5 August 2019 the petition inadmissible on the ground that it made
reference to a draft version of the im pugned law while the Constitutional Council
does not decide on the constitutionality of draft laws.

From the record before the Court it emerges that on 6 August 2019 the same
applicants in that case filed another petition to the Constitutional Council that
referred to the actual law adopted by pariiament instead of the draft law.

The Applicants submit that on 13 August 2019 the Constitutional Council
declared the petition again inadmissible for the reason that the law had already
been promuigated and that it does not have the power to assess the
constitutionality of a law that has already been promulgated by the President,

The record also shows that on 4 March 2020 the Respondent State adopted
Order N° 2020/306 which modified Law N° 2019-708 of 5 August 2019 on the
recomposition of the IEC by giving oppasition parties or political groupings the
possibility of propesing one additional personality to the electoral body, both at
the level of the Central and the Local electoral commissions.

Furthermore, the Application relies on the judgment delivered by this Court on 18
November 2016 in the matter of Action pour la Protection des Droits de 'Homme
(APDH) v Céte d'lvoire (merits)’ concerning the composition of the Electorai

' See Actions pour fa Protection des Droils de 'Homme (APDH] v. Céte d'Ivoire (merits) (201 6) 1 AiCLR

868.
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10.

11.

Commission of the Respondent State and on this Court's judgment of 28
September 2017 to interpret said judgment,2

The Court had found in its judgment in APDH v Céte d'lvoire (merits) that the
Respondent State had violated iis obligation to establish an indepehdent and
impartial electoral body, and consequently, alsc violated its obligation to protect
the right to participate freely in the government of the country. Moreover, the
Court found that the Respondent State had violated the obligation to protect the
right to equal protection of the law. The Court therefore ordered the Respondent
State to amend Law no. 2014-335 of 18 June 2014 on the Independent Electoral
Commission to make it compliant with the relevant human rights instruments to
which it is a Party.?

In its judgment in APDH v Céte d'lvoire (interpretation) the Court declared the
request for an interpretation of the aforesaid iudgment inadmissible as it did not
relate to any of the operative provisions of the Judgment 4

B. Alleged violations

12.

In the instant matter the Applicants allege that the Respondent State has violated:

Its obligation to create an independent and impartial electoral body as provided
for under Article 17 of the African Charter an Democracy, Elections and
Governance (hereinafter referred to as "ACDEG") and Article 3 of the Economic
Community of West African States Protocol on Democracy and Good
Governance supplementary to the Protocol relating to the Mechanism For
Conflict Prevention, Management, Resolution, Peacekeeping and Security
(hereinafter referred to as “ECOWAS Democracy Protocol’);

2 See Actions pour fa Protection des Droits de 'Homme {APDH) v. Céte d'lvoire {interpretation) (2017)

2 AfCLR 141,
3 Actions pour fa Prolettion des Droits de IHomme (APDH) v. Cdte d'lvoire (merits} (2018) 1 AfCLR

668 § 153.
4 Actions pour fa Protection des Droits de FHomme (AFDH) v. Céte d'ivoire (interpretation) (2017) 2

AfCLR 141 § 18-19,

6




13.

14.

18.

16.

17.

18.

lts obligation to protect citizens’ right to participate freely in the government of
their country as provided under Arficle 13(1) and (2) of the Charter;

Its obligation to protect the right to equal protection of the law, as provided under
Article 10(3) of the ACDEG, Article 3(2) of the Charter and Article 26 of the
International Covenant on Civil and Political Rights (hereinafter referred to as
the “ICCPR"); and

Its commitment to comply with the judgment of the Court in a case to which it
was a party within the time stipulated by the Court and to guarantee its
execution in accordance with Article 30 of the Protocol.

SUMMARY OF PROCEDURE BEFORE THE COURT

On 10 September 2018, an Application was filed which also contained a request

for provisional measures.

On 19 September 2019, the Application was served on the Respondent State
and the latter was invited to respond to the request for provisional measures
within seven (7) days and to the Application within sixty (60) days of receipt of

the notice.

On 24 September 2019, the Applicants filed an amerded Application, requesting
that it replace the. one filed on 10 September 2019.

On 25 September 2019, the Registry notified the Respondent State of the
amended Application and invited it to respond within fifteen (15) days to the
request for provisional measures and within sixty (60) days to the Application.

The Respondent State filed its Response to the request for provisional measures
in the initial Application on 1 October 2019 and to the request for provisional
measures in the amended Application on 15 October 2019,

On 18 October 2018, the Applicants filed their Reply on the request for provisionai
measures to which the Respondent State responded on 7 November 2019,
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264,

265.

266,

267.

268.

269.

REPARATIONS

The Applicants pray the Court to find a violation of the abovementioned human
rights instruments, to order the Respondent State to amend, before any election,
Law N° 2019-708 of 5 August 2019 on the recom position of the |IEC and to make
it compliant with the aforementioned instruments to which it is & party as well as
to order a time limit within which it is to execute this order at the expiration of
which it will submit a report for the observation of the Court.

The Respondent State avers that the Applicants’ prayers should be dismissed.

Article 27(1) of the Protocol stipulates that: "[i]f the Court finds that there has been
violation of a human or peopies' rights, it shall make appropriate orders to remedy
the violation, including the payment of fair compensation or reparation."

The Court found that with regard to the manifest imbalance of the number of
Chairpersons of the Local electoral commissions proposed by the ruling party,
following Bureau elections based on the previous law when the electoral body at
the Local levels was still imbalanced in favour of the Government, the
Respondent State did not fully comply with Article 17 of the ACDEG and Article
3 of the ECOWAS Democracy ProtOCOl, and therefore, the Respondent State

violated these provisions.

For this reason, the Court orders the Respondent State to take the necessary
measures before any election to ensure that new Bureau elections, based on the
new composition of the electoral body, are organised at the Local levels.

Furthermore, the Court found that the Respondent State has not fully complied
with its obligations to ensure public trust and transparency in the management of
public affairs as well as effective citizens' participation in democratic processes
as prescribed under Article 3(7), Article 3(8) and Articie 13 of the ACDEG; nor
with its obligation to ensure that the electoral body has the confidence of ali the
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political actors as prescribed by Article 3 of the ECOWAS Protocol on
Democracy. Accordingly, the Court found a violation of these provisions.

270. The Court therefore orders the Respondent State to take the necessary
measures before any election to ensure that the process of nomination of
members of the electoral body by political parties, especially oppasition parties,
as well as CSOs are driven by those entities, based on pre-determined criteria,
with authority to organise themselves, consult, hold elections as necessary, and
submit the required nominees.

IX. COSTS
271. Neither party made submissions on costs.

272. The Court notes that Rule 30 of the Rules of Court provides that "unless
otherwise decided by the Court, each Party shall bear its own costs".

273. The Court therefore decides that each Party shall bear its own costs,
X. OPERATIVE PART

274, For these reasons,

The COURT,

Unanimously:

On Jurisdiction:
i.  Dismisses the objection on jurisdiction of the Court;

il. Declares that It has jurisdiction.

On Admissibility:
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ii.  Dismisses the objection to the adm issibility of the Appiication;
iv.  Declares the Application admissible.

On Merits:
V. Finds that the Respondent State has not violated its obligation to protect

citizens’ right to participate freely in the government of their country as provided
under Article 13(1) and (2) of the African Charter on Human and Peoples’

Rights;

Vi.  Finds that the Respondent State has not violated ts obligation to protect the
right to equal protection of the law, as provided under Article 10(3) of the African
Charter on Democracy, Elections and Governance, Article 3(2) of the African
Charter on Human and Peoples’ Rights and Article 26 of the International
Covenant on Civil and Political Rights:

vil.  Finds that the Respondent State has not violated its commitment to comply with
the judgment of the Court in a case to which it was a party within the time
stipulated by the Court and to guarantee its execution in accordance with Article
30 of the Protocol to the African Charter on Human and Peoples’ Rights on the
Establishment of an African Court on Human and Peoples’ Rights;

viil.  Finds that the Respondent State has not fully complied with its obligation to
create an independent and impartial electoral body as provided for under Article
17 of the African Charter on Democracy, Elections and Governance and Article
3 of the Economic Commiunity of West African States Protocol on Democracy
and Good Governance supplementary to the Protocol relating to the
Mechanism for Confiict Prevention, Management, Resolution, Peacekeeping
and Security. The Court therefore finds a violation of those provisions with
regard to the manifest imbalance of the number of Chairpersons of the Local
electoral commissions proposed by the ruling party, following Bureau elections
based on the previous law when the electoral body at the Local levels was still

imbalanced in favour of the Government;

iX.  Finds-that the Respondent State has not fully complied with its obligations to
ensure public trust and transparency in the management of public affairs as
well as effective citizens' participation in democratic processes as prescribed
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under Articie 3(7), Article 3(8) and Article 13 of the African Charter on
Democracy, Elections and Governance; nor with its obligation to ensure that
the electoral body has the confidence of all the political actors as prescribed by
Article 3 of the Economic Community of West African States Protocol on
Democracy and Good Goverhance supplementary to the Protocol relating to
the Mechanism for Conflict Prevention, Management, Resolution,
Peacekeeping and Security. The Court therefore finds a violation of those
provisions with respect to the absence of a mechanism to ensure that the
process of nomination of members of the electoral body by political parties,
especially opposition parties, as well as civil society organisations, are driven

by those entities.

On Reparations:
X.  Orders the Respondent State to take the necessary measures before any

election to ensure that new Bureau elections, based on the new composition of

the electoral body, are organised at the Local levels;

Xi. Orders the Respondent State fo take the necessary measures before any
election to ensure that the process of nomination of members of the electoral
body by political parties, especially opposition parties, as well as civil society
organisations are driven by those entities, based on pre-determined criteria,

with the authority to organise themselves, consult, hold elections as necessary,

and submit the required nominees;

Xii.  Orders the Respondent State to report to the Court on the measures taken in
respect of paragraphs x and xi within three (3) months from the date of
notification of this Judgment, and thereafter, every six (8) months until the Court

considers that there has been full implementation thereof.

On Costs:
Xii.  Orders that each Party shall bear its own costs

Signed:
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Rafad BEN ACHOUR, Judge; 7" Ly
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Angelo V. MATUSSE, Judge; ‘f"f’:(ﬁ

Suzanne MENGUE, Judge; ’}‘H&u

M-Therése MUKAMULISA, Judge;’

Tujilane R. CHIZUMILA, Judge; 4 i v

Chafika BENSAOULA, Judge; Cb(

Blaise TCHIKAYA, Judge; /ﬂ_,./;;f;ﬁ_:_:,

Stella I. ANUKAM, Judge; {5 4k cam -

Imani D. ABOUD, Judge; Mﬁ:“‘ Qﬁa

and Robert ENO, Registrar. ég

Dene at Arusha, this fifteenth Day of July in the year Two Thousand and Twenty, in
English and French, the French text being authoritative.
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® The Constitution of Romania 1991 (Rev. 2003)

Article 85 Appointment of the Government

(1) The President of Romania shall designate a candidate to the office of Prime Minister and appoint
the Government on the basis of the vote of confidence of Parliament.

(2} In the event of government reshuffle or vacancy of office, the President shall dismiss and
appoint, on the proposal of the Prime Minister, some members of the Government.

(3) If, through the reshuffle proposal, the political structure or composition of the Government is
changed, the President of Romania shall only be entitled to exercise the power stipulated under paragraph
(2) based on the Parliament’s approval, granted following the proposal of the Prime Minister.

Article 107 Prime Minister

Etc.

(2) The President of Romania cannot dismiss the Prime Minister.

{3) If the Prime Minister finds himself in one of the situations stipulated under Article 106, except
for him being dismissed, or if it is impossible for him to exercise his powers, the President of Romania shall
designate another member of the Government as Acting Prime Minister, in order to carry out the powers of
the Prime Minister, until a new Government is formed. The interim, during the Prime Minister's impossibility
to exercise the powers of the said office, shall cease if the Prime Minister resumes his activity within the
Government,

{4) Provisions under paragraph (3) shall apply accordingly to the other members of the Government,
on proposal by the Prime Minister, for a period of 45 days, at the most.
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Decision no. 671
of 20 October 2021

on the request to resolve the legal dispute of a constitutional nature between the Government
of Romania and the Prime Minister of Romania, on the one hand, and the Parliament of
Romania, on the other, formulated by the President of the Senate

Published in the Official Gazette, Part I, no. 1081 of 11 November 2021

Summary

I In the arguments of the request to solve the dispute, the President of the Senate
argued that the dispute was born between the Government of Romania and the Prime Minister,
on the one hand, and the Parliament of Romania, on the other, by violating the constitutional
provisions regarding the obligation to obtain the consent of the Parliament in the case of the
governmental reshuffle carried out after the change in the political composition of the
Government.

It was shown that, on 2 September 2021, the Minister of Justice, a member of USR
PLUS, was dismissed office at the proposal of the Prime Minister of Romania. Later, on 7
September 2021, the deputy prime minister and the other five ministers members of USR PLUS
submitted their resignations from the Government. The President of Romania took note of the
resignations and noted the vacancies. The Prime Minister refused to propose the new list of
ministers to the President of Romania.

It was argued that, by the failure of the Prime Minister of Romania to request the
approval of the Parliament regarding the new list of ministers and to subimit these proposals to
the President of Romania within the legal term, an institutional blockage was reached,
preventing the Parliament from exercising its constitutional role that it has in relation to the
Government, according to Article 85 (3) of the Constitution.

II. Examining the request to solve the dispute, the Court found that the violation by
the Prime Minister of the obligations imposed by Article 85 (3) of the Constitutton is invoked
in that he did not propese to the President of Romania new candidates for the position of
minister within 5 days from the vacancy of the respective positions, in accordance with Article
47 (2) of the Administrative Code.

The Court held that its analysis cannot, in principle, refer to compliance with the
provisions contained in the infra-constitutional legislation, in this case a term from the
Administrative Code. Nor could one apply the provisions of Article 47 (2) of the Administrative
Code invoked in the referral and the term regulated there, which refer to the appointment of
ministers by the President of Romania. The factual situation presented is that of a governmental
reshuffle by changing the political composition of the Government, a situation in which the
appointment of ministers can no longer take place only by decree of the President of Romania,
at the proposal of the Prime Minister, but, beforehand, it needs the approval of the Parliament
with regard to the Prime Minister's proposal to reshuffle the Government. In such cases, the
applicable constitutional term is included in Article 107 (4) of the Constitution, a 45-day interim
ministerial period.

As long as Article 107 (4) of the Constitution allows the interim period of 45 days, the
interpretation could not be accepted that the Prime Minister should, within 5 days, obtain a
decision of the Parliament for a new list of ministers to be presented to the President of
Romania. No constitutional provision gives the Prime Minister the power to oblige the
Parliament to instate the Government within a certain period. On the contrary, the Government
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is, according to the Constitution, under parliamentary political control and the Parliament is the
one who decides whether or not to grant confidence to the Government, in one political
composition or another, if it maintains the confidence granted or withdraws it under the
conditions provided by the Constitution.

From the factual situation presented, there is no circumstance and no act or political
statement in which the prime minister expressed his intention not to exercise his power to
propose to the Parliament a reshuffle along with a change in the structure or political
composition of the Government. Therefore, a refusal on the part of the prime minister in the
sense shown by the author of the referral cannot be established. Moreover, the developments
subsequent to the referral, in the sense of the dismissal of the Government through a motion of
censure, only illustrate in a practical way the theses presented on the relations between the
Government and the Parliament, namely the political control that the Parliament exercises over
the Government. From this perspective, the Court found that the dispute brought before it, under
the appearance of a legal conflict of a constitutional nature, turns out to be, in reality, a political
conflict that exceeds the jurisdiction of the Constitutional Court to resolve.

III. For all these reasons, unanimously, the Court rejected the request made by the
President of the Senate and found that there is no legal dispute of a constitutional nature between
the Government of Romania and the Prime Minister of Romania, on the one hand, and the
Parliament of Romania, on the other,
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® The European Convention on Human Rights

Article 2 Right to life

1. Everyone’s right to life shall be protected by law. No one shall be deprived of his life intentionally
save in the execution of a sentence of a court following his conviction of a crime for which this penalty is
provided by law.,

2. Deprivation of life shall not be regarded as inflicted in contravention of this Article when it results
from the use of force which is no more than absolutely necessary:

(a) in defence of any person from unlawful violence;

(b) in order to effect a lawful arrest or to prevent the escape of a person lawfully detained;

(c) in action lawfully taken for the purpose of quelling a rict or insurrection.
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T Press Release
! issued by the Registrar of the Court

EURCPEAN COURT OF HUMAN RIGHTS ECHR 258 (2023}
COUR EUROPEENNE DES DROITS DE I'HOMME 14.09.2023

Police failed to take adequate steps to prevent drug overdose in custody

In today’s Chamber judgment? in the case of Ainis and Others v. Italy {application no. 2264/12) the
European Court of Human Rights held, by 6 votes to 1, that there had been:

a violation of Article 2 (right to life) of the European Convention on Human Rights.

The case concerned the applicants’ relative, C.C., who had died from a drug overdose while in police
custody in Milan. He had been arrested as part of an anti-drug-trafficking operation. The Italian
courts had found no fiability on the part of the Ministry of the Interior.

The Court found in particular that the Government had failed to provide convincing arguments or
evidence that sufficient steps — such as searches or medical assistance — had been taken to protect
the life of C.C. while in the Milan police headquarters.

Principal facts

The applicants, Rosalba Ainis, Nancy Calogero and Giuseppa Dammicela, are three ltalian nationals
who were born in 1974, 1994 and 1946 respectively and live in Milan. They were the mother,
daughter and partner of C.C,

In the early morning of 10 May 2001 C.C. was arrested along with three other individuals in an anti-
drug-trafficking operation while he was leaving his flat in Milan. C.C. appeared to be in poor
psychological and physical condition, possibly owing to consumption of drugs. He was allowed to
rest half-in and half-out of a police car. He was dry retching, with clear liquid trickling from his
mouth.

At 3.30 a.m. C.C. was transferred, handcuffed, to a holding cell in the Milan police headquarters. At
5.50 a.m. he asked to use the toilet. He began to vomit and collapsed; the report noted saliva
coming from his mouth and blood from his nose. The officer who had taken him to the toilet stated
that he had not paid “continucus attention to [C.C.], as [l had been] busy booking and taking
photographs of other individuals”.

An ambulance was called, with C.C. appearing to be in a cyanotic state, with breathing difficulties
and convulsions. At 6.07 a.m. an ambulance arrived. C.C. was pronounced dead at 6.16 a.m. at
Fatebenefratelli Hospital.

An autopsy was performed, which found brain and lung swelling caused by fluid blood, congestion in
the internal organs, and petechial spots compatible with a natural death characterised by respiratory
difficulties or death by asphyxiation. The pathologist was not able to determine the exact cause of
death. A later report issued in 2003 concluded the cause of death had been acute cocaine
intoxication taken at a time “very close to his death”.

In April 2003 prosecutors decided not to open an investigation as there was no evidence a criminal
act by a third party had been committed.

1. Under Articles 43 and 44 of the Convention, this Chamber judgment is not final. During the three-month period following its delivery,
any party may request that the case be referred to the Grand Chamber of the Court. If such a request is made, a panel of five judges
considers whether the case deserves further examination. In that event, the Grand Chamber will hear the case and deliver a final
judgment. If the referral request is refused, the Chamber judgment will become final on that day.

Qnce a judgment becomes final, it is transmitted to the Committee of Ministers of the Councll of Europe for supervision of its execution.

Further information about the execution process can be found here: www.coe.int/t/dghi/manitoring/execution.
COUNCIL OF EURQPE

CONSEIL DE CEUROPE
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The applicants sued the Ministry of the Interior on the grounds of failure to provide assistance to a
person in danger {omissione di soccorso) and failure to adequately supervise (omessa sorveglianza).
The Milan District Court found the Ministry responsible, concluding that the police had either failed
to search C.C.’s person at the time of arrest, or that the supervision of him had been inadeguate, as
he had either been in possession of a large amount of cocaine at the time of his arrest, or had
acquired it while at the police headquarters. It added that there had been a responsibility on police
officers in this case to have sought court permission to conduct an intimate body search. The court
awarded 100,000 euros (EUR) in damages to C.C.'s mother and EUR 125,000 to his daughter.

However the Milan Court of Appeal overturned that decision, finding no civil liability on the part of
the Ministry. It highlighted — without specific reasoning — that although the immediate cause of
C.C.’s death had been the ingestion of a large quantity of cocaine shortly before his death, it had also
been caused by the ingestion of cocaine at the time of the arrest and that the fatal attack had
accurred suddenly “because it [had] found fertile territory in a body which had been put under
severe strain by a previous ingestion — ar ingestions — of drugs”.

In 2011 the Court of Cassation ruled that it could not revisit the reconstruction of the facts as set out
by the Court of Appeal and that the latter court had reached its conclusions in a logical and reasoned
manner.

Complaints, procedure and composition of the Court

Relying on Article 2 {right to life}, complained that the authorities had failed to take adequate steps
to protect the life of C.C. while in police custody.

The application was lodged with the European Court of Human Rights on 23 December 2011.
Judgment was given by a Chamber of seven judges, composed as follows:

Marko Bosnjak (Slovenia), President,
Alena Polagkovi (Slovakia),

Latif Hiiseynov (Azerbaijan),

Péter Paczolay (Hungary),

lvana Jeli¢ (Montenegro),

Erik Wennerstrém (Sweden),
Raffaele Sabato (Italy),

and also Renata Degener, Section Registrar.

Decision of the Court

The Court reiterated that the right to life is one of the most fundamental provisions of the
Convention, and that the authorities were obliged to account for the treatment of individuals in
police custody owing to their vuinerable position. It reiterated that, in respect of injuries and death
occurring during detention, the burden of proof may be regarded as resting on the authorities to
provide a satisfactary and convincing explanation.

It stated at the outset that, although there was insufficient evidence to show that the authorities
had known or ought to have known there had been a real and immediate risk that C.C. would ingest
a lethal dose of cocaine, they had had a duty to take basic precautions to minimise any potential
risks to his health and wellbeing, particularly given that he had been unwell and in an impaired state,
cocaine had been seized on his person at the time of his arrest, and he had been known to the police
as a drug addict.
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At no time had C.C. received medical attention foilowing his arrest. There was no record of his
having been searched at the Milan police headquarters. As concerned the Government's argument
that an intimate search of C.C.’s body would have raised issues under other Convention articles, the
Court affirmed that it would be excessive to search everyone arrested, but that nevertheless had not
released the authorities from any obligations in the matter, in particular to ensure that in this case
C.C. had not been carrying drugs when he had arrived at the Milan police headquarters. The Court
was unable to conclude that any such steps had been taken.

Furthermore, it was unclear whether C.C. had been properly supervised, and not all the officers
involved had not been questioned by prosecutors in the case. The Government failed to rebut the
allegations of the applicants with adequate arguments or evidence,

The Court concluded that the authorities had not provided C.C. with sufficient and reasonable
protection of his life, in violation of Article 2 of the Convention.

Just satisfaction (Article 41)

The Court held, by 6 votes to 1, that [taly was to pay the applicants jointly 30,000 euros (EUR) in
respect of non-pecuniary damage and EUR 10,000 in respect of costs and expenses.

Separate opinions

Judges Bodnjak expressed a dissenting opinion, which is annexed to the judgment.

The judgment is available only in English.

This press release is a document produced by the Registry. It does not bind the Court. Decisions,
judgments and further information about the Court can be found on www.echr.coe.int. To receive
the Court’s press releases, please subscribe here: www.echr.coe.int/RSS/en or follow us on Twitter

@ECHR CEDH.

Press contacts
echrpress@echr.coe.int | tel.: +33 390 2142 08

We would encourage journalists to send their enguiries via email.

Neil Connolly (tel.: + 33 3 90 21 48 05)
Tracey Turner-Tretz (tel.: + 33 3 88 41 35 30)
Denis Lambert {tel.: + 3339021 41 09)

Inci Ertekin {tel.: + 33 3 90 21 55 30)

Jane Swift (tel.: + 33 3 88 41 29 04)

The European Court of Human Rights was set up in Strasbourg by the Council of Europe member
States in 1959 to deal with alleged violations of the 1950 European Convention on Human Rights.






