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® The Constitution of the Republic of Indonesia 1945

Article 22E (6) Further provisions regarding general elections are regulated by tlaw.

Article 27 (1) All citizens are equal before the law and in government and duty to respect the law and
government, with no exceptions.

(2) Each citizen has the right to work and 1o have a decent living for humanity.
{3) Every citizen has the right and duty to participate in defending the state.

Article 28A Every persen has the right to live and to maintain their lives and livelihood.

Article 281 (1) Right to live, right to be free from torture, right of freedom of thought and conscience, right
of religion, right to be free from slavery, right to be recognized as a person before the law, and right not to be
prosecuted under a law with retrospective effect are all human rights that cannot be deprived under any
circumstances.

Article 28) (1) Every person shall respect human rights of others in the order of life of the society, naticn,
and state.

(2) In exercising their rights and freedoms, every person shall be subject to any restrictions
established by law solely for the purpose of ensuring the recognition and respect for the rights and freedoms of athers
and of meeting the just requirements of morality, religious values, security, and public order in a democratic society.
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™ Law Number 12 of 2003 Concerning General Elections for the Members of the People’s Representative
Council, the Regional Representative Council, and the Regional People’s Representative Council
Article 60 A candidate for the DPR, DPD, Provincial DPRD and Regency/City DPRD has to meet the following
requirements:
(g) Not a former member of the banned Indonesian Communist Party, including its mass
organizations, cr not a person who is directly or indirectly involved in the “G305/PKI”, or any other illegal organization;

 Universal Declaration of Human Rights
Article 29 (2) In the exercise of his rights and freedoms, everyone shall be subject enly to such limitations

as are determined by law solely for the purpose of securing due recognition and respect for the rights and freedoms of
others and of meeting the just requirements of morality, public order and the general welfare in a democratic society.
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B f‘ R
BT TN

Uneenstitutionalt 24 22 2

Rejected 55 48 7
Unacceptable® 95 44 51
3
Declsion Void 4 4

Withdrawn 12 12
Unauthorized? 1 1
Interlocutory
Decislons®

- Pending 49 49

Annex 2. Cases

» Identification

a) Country, b) Name of the Court, c) Date of decision given, d) Number of the
decision, e) Jurisdiction, f) Title of the decision

» Summary

Case 1.
» Identification

a) Indonesia, Republic b) Constitutional Court, c¢) 24-02-2004, d) 11-17 / PUU-I / 2003,
e) Judicial Review, f) The Political Rights of Former Members of Banned Organizations in
the Election

» Headnotes

The Petitioners consisted of public figures in the struggles of law enforcement, human rights
and democracy, although not directly impaired their constitutional rights, former political
prisoners accused of directly or indirect involvement in the G30S / PKI incident, as well as
individuals who joined to fight for the rehabilitation of citizens who were categorized as G30S /
PKI participants.

The Petitioners argued that the article being tested creates discrimination based on
political beliefs because the revocation and restriction of constitutional rights can only
be made on the basis of a decision of a court which has permanent legal force. The
Petitioners examined Article 60 Sub-Article g of Law 12/2003 regarding the requirements
of being legislative member candidates could not be former members of illegal
organizations and requested that the article a quo be declared to have no binding legal
force as opposed to Article 27, Article 28A to Article 28] of the 1945 Constitution.
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» Summary

In Decision Number 11-17 / PUU-I / 2003 dated February 24, 2004, the Constitutional
Court decided on the constitutionality of one of the requirements as a legislative
candidate, i.e. not a former member of a banned organization. The Court was of the
opinion that the requirement is political. According to the Court, in the matter of
restriction of voting right in elections (both active and passive), it was usually based only
on considerations of inadequacy, such as age and mental illness and impossibility, for
example by being revoked by a court's decision which are generally individual and
non-collective.

The Court considered that per individual ex-members of the Indonesian Communist Party
(PKD) and the mass organizations under its control had to be treated equally with other
citizens without discrimination, including to become legislative candidates. Therefore, the
Court declared that the provisions concerning the political requirements were
contradictory to the 1945 Constitution and had no binding legal force.

Dissenting Opinion

According to Justice, H. Achmad Roestandi, S.H., the Petitioners' petition must be
rejected on the following grounds.

1. Article 60 Sub-Article g of Law 12/2003 seems not to be consistent with the
spirit contained in some articles of the 1945 Constitution; however, in reading
and seeking the meaning of the articles of the 1945 Constitution should not be
partial, but must be systematically linked with other articles, in particular Article
22F Paragraph (6), Article 281 Paragraph (1), and Article 28] Paragraph (2) of the
1945 Constitution.

2. Article 22E Paragraph (6) stipulates: "Further provisions on General Election shall

be governed by Law' This article mandates the Lawmakers (House of
Representatives and the President) to make more detailed provisions on elections.
As such, such mandates may include requirements, confirmation, repetition, and
restrictions as long as they do not conflict with the Constitution.
Such restrictions have a constitutional basis, namely Article 28] paragraph (2)
and 281 Paragraph (1) of the 1945 Constitution. Article 28] Paragraph (2)
authorizes the legislator to make restrictions on every person in exercising
his/her rights with certain considerations. One of the considerations that can be
used as a basis for the limitation is the consideration of security and public
order.

3. Although the last reference is the 1945 Constitution, the limitation was in

conformity with Article 29 Paragraph (2) of the Universal Declaration of Human
Rights. In comparison, the limitation of individual rights due to political conduit,
such as former members of a particular Political Party, could also occur in other
countries, including democratic countries. At the very least during the occupation
of the Allies (1945-1949) and early in the era of the Federation of Germany
(1949-1953) there had been restrictions on former Nazi party members to occupy
certain positions (e.g. ministerial posts).
Meanwhile, although human rights could not be violated by reason of raison
d'etat, but in reality using national interest reasons sometimes violations of those
provisions are committed by “democratic’ countries, The United States
government had arrested Afghans suspected of involvement in al-Qaeda and then
detained them at a camp in Guatanamo (Cuba). Although such action might not
be justified by US Judges, but for the sake of raison d'etat and national interest
the American Government did it

4. In Indonesia, under the 1945 Constitution such limitations may be made by
lawmakers of all human rights, except for the rights set forth in Article 28L
Meanwhile, the limitations set forth in Article 60 Sub-Article g of Law 12/2003
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are not included in any of the rights mentioned in Article 28] Paragraph (1).
Therefore, the limitation in Article 60 letter g is not contradictory to the 1945
Constitution.

The restrictions imposed by the lawmakers as set forth in Article 60 (g) are not
permanent restrictions but situational restrictions, in relation to the intensity of the
prospects for the dissemination of the ideology of Communism/Marxism-Leninism and
the consolidation of the Indonesian Communist Party (PKI). This is marked by the
increasingly lax treatment of former PKI members and others from the previous
Electoral Law to the next. In previous Election Laws, former members of the PKI and
others were not only limited in the passive vote (the right to be elected), but also their
active voting right (the right to vote). Whereas in Law 12/2003 they were restricted to
passive suffrage only.

Case 2.

» Identification

a) Indonesia, Republic b) Constitutional Court, ¢) 06-07-2009, d) 102/PUU-VII/2009,
e) Judicial Review, f) Unregistered Voters May Be Able To Exercise Their Suffrage

* Headnotes

The Petitioners argue that the Petitioners could not vote in the 9 April 2009 elections
because they are not listed in the Permanent Voter List (DPT). This was due to the
provision of Article 20 of Law Number 10 Year 2008 regarding General Election of
Members of DPR, DPD and DPRD which reads, "In order to exercise the right to vote,
Indonesian citizens must be registered as voters." Similar provisions were also contained
in Article 28 and Article 111 Paragraph (1). Article 28 reads, "In order to exercise the
right to vote, an Indonesian citizen as referred to in Article 27 shall be registered as a
Voter." Article 111 Paragraph (1) reads, "Voters entitled to vote at the TPS include: a.
Voters registered on the Permanent Voters List at the respective TPS; and b. Voters
registered in the Additional Voters List."

The applicant required that:

I. Article 28 of Law Number 42 Year 2008 regarding General Election of President and
Vice President was contradictory to the 1945 Constitution and had no binding legal
force.

2. Article 111 of Law Number 42 Year 2008 regarding the General Election of the
President and Vice President was contradictory to the 1945 Constitution and had no
binding legal force, or at least stated that Article 111 Paragraph (1) should be read
that those not listed in the DPT could still vote as long as the person was 17 years old
and/or married.

* Summary

The constitutionality of the provisions in the Election Law which states to be able to
exercise the right to vote, Indonesian citizens must be registered as voters, was
questioned. The reason was that if the Permanent Voters List (DPT) became a
requirement that a person may exercise his/her right to vote in the election, then the
right to vote may be neglected if his/her name was not registered in the DPT. Through
the Decision Number 102/PUU-VII/2009, the Constitutional Court grants the application
partially and states that an unnamed voter in the DPT may still exercise his/her right to
vote by using an ID Card (KTP) or passport in accordance with the address stated in
his/her identity by registering Local Voting Organizer Group (KPPS) cone hour prior to
the completion of voting at the Voting Place (TPS) concerned.
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Turning to the present case, the Court observes that on 24 October 2007 the applicant was acquitted of driving under the influence of alcohal, an offence provided
for in Article 42 of Law no. 2696/1999, No remedies were exercised against that judgment which, thus, became final. Following the applicant's acquittsilqa civil
courts were called to rule on the applicant's cwil responsibility arising from the possible breach of his insurance contract. At the appeal stage, the Athens Court of
Appeal issued judgment no. 4800/2010 by which it concluded that the applicant was driving under the influence of alcohol and thus, his conduct was excluded from
the insurance contract he had signed with the insurance company. That judgment was upheld by the Court of Cassation in its decision no. 215/2013.

The Court firstly notes that it does not share the applicant’s view that the acquittal decision itself should automatically exonerate him of any civil responsibility. On
the contrary, it has repeatedly held that, while exoneration from criminal liability cught to be respected in civil compensation proceedings, it should not preclude the

establishment of civil liability to pay compensation arising cut of the same facts an the basis of a less strict burden of proof.

The Court notes that in the present case not only were the civil proceedings instituted later, but they also took place before a different court with a different
composition of judges. They were therefore neither an accessory to the criminal proceedings (a contrario, Lagardére v, France, no. 18851/07, 3§ 7 and 81, 12 April

2012) nor merely a continuation of the criminal proceedings.

In this regard, the Caurt observes that, while the conditions for applying the impugned Insurance policy clause could in certain respects overlap, depending on the
circumstances, with those for establishing criminal liability, the insurance company’s submission that the applicant, on account of his conduct, was liable for the
damages they would be required to pay to D.S., was nevertheless to be determined on the basis of the principles that were proper to the civil law of tort
{see Lundkvist v. Sweden (dec.), no. 48518/99, ECHR 2003-X!). By reference to the relevant articles of the joint ministerial decislon, which for its part referred to the
relevant article of the Traffic Code, the Court of Appeal made it clear that it had to examine an exemption clause of the insurance centract and no acknowledgment
of eriminal liability was intended. The Court alse notes that, according to the rules of domestic law, the outcome of the criminal proceedings was not decisive for the
civil case. The insurance company had a right to rely on the exemption clause, regardless of whether the defendant was convicted or, as here, acquitted, and the
compensation issue was to be the subject of a separate legal assessment based on criteria and evidentiary standards which differed in several important respects

from those applicable to criminal liability.

In addition, the civil jurisdictions determined the issue on the basis of the evidence presented before them. Unlike criminal procedural law, the civil courts had to
rely on the evidence presented by the parties and rules on the burden of proof applied. While some of that evidence had also been the evidence presented before
the eriminal jurisdictions, such as the measurements of the alcohol in the applicant’s blood, the civil jurisdictions were required to examine and re-evaluate the
elements therein. Furthermore, these elements were accompanied by other evidence, the totality of which was brought to the courts' attention in adversarial
conditions, and it was on the basis of that totality of evidence that the Court of Appeal ruled and its declsion was later upheld by the Court of Cassation (see, mutatis
mutandis, Vella v. Malta, no, 69122/10, § 59, 11 February 2014). In particular, it follows from the Athens Court of Appeal's conclusions that it took into account the
measurements of the applicant's alcohol levels, but also his testimeny before it and the speed of his car at the time of the accldent In order to conclude that the
insurance exemption clause should apply. The Court of Appeal made a separate assessment of the facts in order to determine whether the constitutive elements of
an offence had been fulfilled, but also assessed the additional elements for establishing civil liability. It did not set out first to demonstrate that the applicant had in

fact committed a criminal offence in arder then to be able to rule on the compensation claim.

The Court reiterates that the fanguage used by the decision-maker is of critical importance in assessing the compatibility of the decision and its reasening with
Article 6 § 2. In the circumstances of the present case, it notes that the Athens Court of Appeal used the expression “was driving under the influence of alcohal”, as
provided for by Article 42 of the Traffic Code. In the Court's view this does not in itself present a problem, as the expression is not reserved for the ¢riminal-law
sphere but is equally used in the civil law of tort as certain elements of a penal provision could be the basis for both criminal and civi liability. Read in context of the
judgment as a whale, the use of the said expression by the Court of Appeal in the instant case cannot reasonably be read as an affirmation imputing criminal liability
on the part of the applicant. The Court also notes that the applicant himself has not put forward any allegations as regards the wording of the reasening in the Court
of Appeal's judgment or in that of the Court of Cassation which upheld the judgment of the Court of Appeal.

In view of the above, the Court does not discern in the Court of Appeal’s reasening any element in its description of the facts in respect of which it found the
applicant civilly liable to pay compensation or in its assessment of those facts that could be viewed as ameunting to the establishment of criminal guilt on the
applicant’s part, Nor did the Court of Appeal's reascning contain any statement suggesting, either expressly or in substance, that all the conditions were fulfilled for

holding the applicant criminally liable with respect to the charges of which he had been acquitted,

In the light of the foregoing, the Court reiterates that particular care ought to be exercised when formulating the reasening in a civil judgment after the
discontinuatien of criminal proceedings. However, taking into account the nature and context of the civil proceedings in the present case, it considers that the
finding of civil liability was not contrary to the presumption of innocence. Those terms could not reasonably have been read as an affirmation imputing criminal

liability. There has accordingly been no viclation of Article 6 § 2 of the Convention,

Taps: Acquital Article 6 Burden Of Proof Car Accident Civil Compensation Driver Greece Presumption Ofinnocence Quilt
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The civil liability of an acquitted driver for driving under the influence of alcohol did not violate his
presumption of innocence
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JUDGMENT
llias Papageorgiou v. Greece 10.12.2020 (app. no. 44101/13)

see here

SUMMARY
Presumption of innocence and clvil trials. Civil decisions against the applicant despite the fact that he was acquitted in eriminal proceedings for the same facts. The
applicant was involved in a car accident and his passenger was injured. He took two breathalyzer tests, with scores of 0.67 and 0.57 mg /|, but was later acquitted by

the criminal court for driving under the influence of alcohol.

Lawsuit of the passenger against the applicant and his insurance company. The insurance compary brought an action against the applicant. The civil court of first
instance ordered the applicant and the insurance company to pay compensation to the passenger, but rejected the insurance company's claim agalnst the applicant.
On appeal, the Athens Court of Appeal ruled that it was nat bound by the applicant's acquittal in the criminal courts and that, under the terms of the insurance
coniract, the applicant’s conduct relieved the insurance company of its liability, The Supreme Court held that Article 6 3 2 of the ECHR did not require the civil courts

te be bound by the judgment of the criminal couris and therefore the Court of Appeal had not questioned the presumption of Innocence of the applicant,

The ECtHR found, in particular, that:
a} His acquittal had not relieved the applicant of his civil liability, since the civil case is separate from the ¢riminal case and different rules of proof apply.

b} The criminal exemption should not preclude the deterrmination of civil liability for the payment of compensation arising from the same facts on the basis of less

strict burden of proof.

c} The civil proceedings in the case were nat an extension of the criminal proceedings.

{d) The Insurance company had the right to rely on the tarms of the insurance contract independently of the applicant’s acquittal in the criminal court, and
&) The civil courts did not in any way imply the applicant’s guilt or criminal liability.

The ECtHR did not find a viglation of the presumption of innocence (Article 6 § 2 of the ECHR}.

PROVISION

Article6§2

PRINCIPAL FACTS

The applicant, llias Papageorgiou, is a Greek national who was born in 1974 and lives in Athens,

In 2005 the applicant had a car accident, His passenger was injured. The applicant took two
breathalyser tests, with results of 0.67 and 0.57 mg/|. In 2007 he was acquitted In criminal

proceedings of drink driving in a final judgment.

The passenger lodged an action against the applicant and his insurance company. The insurance
company took an action against the applicant, claiming that he, rather than the company, was
responsible as he had been over the alcohol limit at the time. The first-instance court ordered the
applicant and the insurance campany to pay compensation, but dismissed the insurance company’s
claim vis-a-vis the applicant. On appeal, the Athens Court of Appeal held that it was not bound by
the applicant’s acquittal in the criminal courts and that, under the terms of the insurance contract,

the applicant's conduct exempted the insurance company from liability.

The Court of Cassation rejected an appeal on points of law by the applicant, finding that the Athens
Court of Appeal had taken into account the acquital,

Relying on Article 6 § 2 (presumption of innocence) of the Convention, the applicant complained
that the civil court's holding that he had been drink driving despite already having been acquitted of
that offence had violated his rights.

Privaty « Termig
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® The Constitution of the Republic of Indonesia 1945

Article 28D (1) Every person shall have the right of recognition, guarantees, protection and certainty
before a just law, and of equal treatment before the law.

Article 34 (1) Impoverished persons and abandoned chitdren shall be taken care of by the State.

® Law Number 6 of 2018 concerning Health Quarantine

Article 55 (1) While in Regional Quarantine, the necessities of life, the basis of people and food for
existing livestock in the quarantine area is the responsibility of Central sovernment.
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CONSTITUTIONAL COURT

REPUBLIC OF INDONESIA

SUMMARY OF DESICION
CASE NUMBER 34/PUU-XVIII/2020
Concerning

The word "people” means poor people

Petitioner : Runik Erwanto dan Singgih Toml Gumilang

Case : Review of Law Number 6 of 2018 concerning Health Quarantine
(Law 6/2018) against the 1945 Constitution of the Republic of

Indonesia (UUD 1945).

Case of Lawsuit : Article 55 paragraph (1) of Law 6/2018 as long as the word "person”

contradicts Article 28D paragraph (1) and Article 34 paragraph (1) of

the 1945 Constitution.
Injunction : Stating that the Petitioners' petition cannot be accepted.
Date of Desicion : Wednesday, July 22, 2020

Desicion Overview

The Petitioners are individual Indonesian citizens, Petitioner | is a resident of
Banjarbaru City, South Kalimantan who works as an advocate and Petitioner Il is a citizen

of Jakarta who works as an advocate.



ot

Whereas before the Court considered further the authority of the Court, the Court
affirmed a number of matters relating to the law petitioned for review by the Petitioners.
Whereas the Petitioners are incorrect in writing the title of the proposed law, in the
amendment of the petition, both in posita and written petitum Law Number 6 of 2018 is the

Law on Health Quarantine while the correct mention is the Law on Health Quarantine .

Whereas in the preliminary examination hearing to examine the revision of the
petition on Tuesday, June 30, 2020, the Panel of Judges asked the Petitioners to confirm
the title of the law petitioned for review and the Petitioners were given the opportunity to
correct it, but the Petitioners stated that the title of law The law used stated in the pefition is
correct and there is no correction to the title of the law. However, after the trial was over,
through the Registrar's Office, the Petitioners asked to conduct a renvoi on the title of the
law. The request was not granted because the Petitioners had been given the opportunity

to improve in the trial but this opportunity was not used.

However, the Court believes that the law referred to by the Petitioners is the Law on
Health Quarantine because the Petitioners have written the law number, state sheet
number correctly in relation to Law Number 6 of 2018 concerning Health Quarantine, this
is also strengthened with the evidence submitted. Based on the above considerations,
according to the Court being tested by the Petitioners is Law Number 6 of 2018 concerning

Health Quarantine, so that the Court has the authority to examine the a quo petition.

Regarding the legal position, that the Petitioners as individual Indonesian citizens and
work as advocates who at the time this petition were submitted the domicile of the
Petitioners were imposing Large-Scale Social Restrictions (hereinafter referred to as
PSBB), the Petitioners stated that the application of PSBB was not effective to break the
chain of Covid-19 The government should have the courage to impose a regional
quarantine and the Petitioners think that the government is worried that if the regional
quarantine applies, the central government has the obligation to bear the basic needs of all

people as regulated in Article 55 paragraph (1) of Law 6/2018



According to the Court, based on the description above, the Petitioners could not
describe their constitutional impairment by the enactment of the provisions of Article 55
paragraph 1) of Law 6/2018 as long as the word "person”, other than that the Petitioners had
no direct or indirect loss with the enactment of the norm a quo and there is also no causal
relationship between the perceived constitutional loss and the enactment of the a quo norm.
This is because those who should have a direct legal relationship with the enforcement of
these norms are the people whose jurisdiction applies regional quarantine, while the area
where the Petitioners live does not impose regional quarantine but rather the large-scale

social restrictions (PSBB).

Whereas in the main petition the Petitioners state that due to the implementation of
the PSBB, especially in DKI Jakarta, it has resulted in a ban on the use of air transportation,
this has made the Petitioners feel their constitutional rights have been impaired because
they cannot attend the trial at the West Jakarta District Court. However, the Petitioners did
not describe the constitutional impairment of being an advocate in handling cases in the

description of revision of the petition in the section on legal standing.

The Petitioners state that the Petitioners are taxpayers and therefore have a
constitutional right to question every law, according to the Court, the Petitioners as taxpayers
do not necessarily have a legal position in filing every application for judicial review.
Whereas the Court in its development through its decisions has affirmed its stance that
taxpayers can only be given a legal position to submit requests for judicial review at the
Constitutional Court relating to state finances and constitutional losses must be specific so
that they constitute actual losses or potential that has a clear connection with the enactment
of this Law. And the Petitioners are unable to describe the specific and real reasons for the

constitutional impairment of the validity of the norm petitioned for review.

Whereas based on all the descriptions of the considerations above, according to
the Court, the Petitioners could not explain the constitutional losses, both actual and

potential that were experienced by the Petitioners with the enactment of Article 55

3



paragraph (1) of Law 6/2018 as long as the word "person”. Even if the Petitioners
‘description in their petition is deemed to be a description of constitutional impairment,
quod non, the Petitioners will not suffer losses either directly or indirectly with the
enactment of the a quo norm and there is also no cause-and-effect relationship between
the alleged impairment of the Petitioners' constitutional rights. specifics with the
enactment of the a quo norm. Thus, according to the Court, the Petitioners do not have

the legal standing to file the a quo petition.

Based on the foregoing considerations, the Court subsequently issued a verdict

stating that the Petitioners' petition was unacceptable.
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® The European Convention on Human Rights

Article 8 Right to respect for private and family life

1. Everyone has the right to respect for his private and family life, his home and his correspondence,

2. There shall be no interference by a public authority with the exercise of this right except such as is
in accordance with the law and is necessary in a democratic society in the interests of national security, public
safety or the economic well-being of the country, for the prevention of disorder or crime, for the protection
of health or morals, or for the protection of the rights and freedoms of others.
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Difficulties in registering the birth of a person born abroad. Long delays in issuing birth
certificates and identity cards. Violation of privacy

B Alien © 16/12/2023 20:26 & Print

JUDGMENT
G.T.B. v. Spain 16.11.2023 (app. no. 3041/19)

see here

SUMMARY

The case concerned attempts in Spain to register G.T.B.'s birth, which had taken place in Mexico.

The Court found in particular that for the period from 2002-06, the Spanish authorities, despite sure
knowledge that the documents needed could not be located in Mexico, had not done enough to
provide G.T.B. with a birth certificate and identification and so to secure his Article 8 rights,

PROVISION

Article 8

PRINCIPAL FACTS

The applicant, G.T.B., is a Spanish national who was born in 1985 in Mexico and lives in Santa Cruz de

Tenerife (Spain).

Following an earthquake in Mexico in September 1985, G.T.B.'s mother applied to be repatriated to
Spain, taking up residence with her family in Tenerife. However, G.T.B, was not registered as having

been barn in Mexico upon arrival.

In 1997, when he was 12 years old, G.T.B.'s mother had tried to register his birth at the La Laguna
Civil Registry. She had sworn before a judge that he was her son, and witnesses had testified
likewise, and the Registry had considered that they had adequate information. However, the Central
Civil Registry in Madrid, which was responsible for foreign births, had not been satisfied, and had
asked for documentation from the Mexican autherities, which G.T.B.'s mother had been unable ta

provide.

In 2000, G.T.B.'s mother was again in contact with the authorities regarding registering his birth,
pointing out that neither he nor his brother had identification cards, The authorities again stated
that documents from Mexico were needed, to which she replied, at the La Laguna Reglstry Office,
that they had been destroyed in the earthguake, Toing and froing between several national badies
and the respective consulates of Mexica and Spain in the other State continued for the following

years, until G.T.B.'s birth was at last registered on 5 April 2006.
On 24 May 2006 G.T.B., then 21 years of age, was issued with an 1D card.

THE DECISION OF THE COURT...
The Court noted that this was the first case in which it has examined the right to a birth certificate

under Article 8.

The applicant’s complaint in this case was not about an action on the part of the State, but of failure
to act and to da so with the necessary expedition. Specifically, the authorities had failed to act while
he, then a minor, was at risk of an infringement of his right to private life. Once the authorities had
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become aware of that situation, they had been under an obligation to take specific steps to assist
the applicant to obtain documentation and to ensure respect for his Article 8 rights.
In 1997 G.T.B.'s mother had tried to register her son's birth at the La Laguna Civil Registry. Had

G.T.B. been born in Spain, his birth would have been registered there and then, however, owing to
his birthplace being Mexico, he had to be entered via the Central Civil Registry in Madrid. The
Central Registry had tried to contact G.T.B.'s mother, asking for documentation, including
registration of the birth in Mexico. She had been unable to provide that. Given the efforts on the
part of the Central Registry to locate her, the Court held that the State had not failed in its
Convention obligations towards G.T.B. during this period.

For the period from 2002-06, despite attempts to locate the documents in Mexico, it had been clear
to the authorities that the documents would not be found. G.T.B.'s mother had sought urgent
registration of her sons. Despite her recognising them as her sons before a judge for the second
time, their births had still not been registered. Instead, four years had elapsed before the authorities
had given G.T.B. an identity card, during which the authorities made reiterated requests for
documents which they should have known that the applicant's mother could not produce. The Court
noted the serious consequences for the applicant of a lack of identification, which could even be
qualified as “neglect’, and judged that the authorities should have done more to help him during

that period.

As a result, the Court found a violation of the authorities’ obligations to secure for the applicant

enjoyment of his right to respect for his private life under Article 8.
Just satisfaction (Article 41)

The Court held that Spain was to pay the applicant 12,000 euros (EUR) in respect of non-pecuniary
damage and EUR 4,840 in respect of costs and expenses,
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