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® The Civil Procedural Code of the Russian Federation
Article 11 Regulatory legal acts applied by the court in resolution of civil cases

1.
Etc.
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5.
Article 392 Grounds for review of court decisions, entered into legal force {for newly opened or
new circumstances)
4. New circumstances include
Etc.

(3) recognition by the Constitutional Court of the Russian Federation is not corresponding
to the Constitution of the Russian Federation law applied in specific case, in connection with the adoption
of a decision in which the applicant appealed to the Constitutional Court of the Russian Federation;

4} determination by the European Court of Human Rights of a violation provisions of the
Convention for the Protection of Human Rights and Fundamental Freedoms in consideration by the court
of a specific case, in connection with the adoption of a decision on to which the applicant applied to the
European Court of Human Rights;

Etc.
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412 Constitational Review at AACC Members

Sections 2 and 3 of Article 55 imply that detention for an uncertain period is not
only an impermissible restriction on the liberty and security of person, but (in its
very essence) denial of the right itself.

Nevertheless, the provisions of Section 2, Article 31, Law of the USSR *“On the
Legal Status of Aliens in the USSR”, in its literal meaning is regarded in law-
enforcement practice as a ground for detention of a person for a period over
48 hours without a court decision. These provisions violate every person’s
constitutional right to liberty and security of person and access to court and
therefore do not conform to Articles 22 and 46 of the Constitution of the Russian
Federation.

Case 6: Judgment of 6 December 2013 Ne 27 -P

Identification

a) Russia, b) Constitutional Court of the Russian Federation, ¢) 6 December 2013,
d) 27-P, ¢) constitutional review (referral by a court) f) Case on the review of
constitutionality of the provisions of Article 11 and Items 3 and 4 of Section 4 of
Article 392 of the Civil Procedure Code of the Russian Federation in connection
with the request of the Presidium of Leningrad Circuit Military Court

Headnotes

The final judgments of the European Court of Human Rights are binding on
Russia. The State has an obligation to pay compensation to the victim and ensure
that the rights violated are restored. On the other hand, the ECHR is not a body
that stands over the national courts. If the judgment of the ECHR clashes with the
Constitution, the State must act accordingly, bearing its national interests in mind.

Summary

The Constitutional Court ruled on the question whether to apply the judgments
of the European Court of Human Rights (ECHR) that oppose the principles laid
down in the Constitution.

The case was prompted by a request to clarify the law from the military court in
Saint Petersburg, following the European Court's review of the high-profile case
of Konstantin Markin concerning discrimination within the army.



1. Russia 413

The case of officer Markin, a father of three children, was brought as a result of
his command's refusal to grant him paternity leave.

In 2009, the Constitutional Court had rejected the application lodged by Markin,
stating that the restrictions applying to servicemen with children were justified by
the interests of national defence.

In 2012, the Grand Chamber of the ECHR (as had one of the Court's chambers
in 2010) recognised that this decision of the commanding hierarchy had been
discriminatory and awarded Markin compensation of 6,150 euros to be paid by
Russia for violating his rights.

The Constitutional Court had not declared the laws on leave for servicemen to
be unconstitutional. It concluded that, consequently, Article 3 of the Code of
Criminal Procedure challenged by the military court did not apply to this case.

On the one hand, the final judgments of the ECHR are binding on Russia, and
the State has an obligation to pay compensation to the victim and ensure that the
rights violated are restored.

On the other hand, the ECHR is not a body that stands over the national courts.
Accordingly, an ECHR judgment cannot annul a court ruling handed down on
the territory of a State signatory to the European Convention on Human Rights.
However, it constitutes a basis for reviewing cases in the light of newly discovered
facts.

The Supreme Court has already long pointed out that if a case is reviewed based
on an ECHR judgment, it is not mandatory to annul the decisions handed down by
Russian courts.

If the Court has difficulties concerning a judgment's application, it may request an
opinion of the Constitutional Court to settle a case.

The European Court of Human Rights has the right to point out to countries etrrors
found in their laws. If ECHR judgments clash with the Constitution, the State
must act accordingly, bearing its national interests in mind.
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® The Constitution of Mongolia 1992

Article 14 (Equality, Right to Personality)

(1) AUl persons lawfully residing within Mongolia are equat before the law and the courts.

(2) No person may be discriminated on the basis of ethnic origin, language, race, age, sex, social
origin or status, property, occupation or post, religion, opinion, or education. Everyone is a person before

the (aw.
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Article 16 (Citizen’s Rights)

The citizens of Mongolia are enjoying the following rights and freedoms:

(13) The right to personal liberty and safety. No one may be searched, arrested, detained,
persecuted, or restricted of liberty save in accordance with procedures and on grounds determined by
law. No one may be subjected to torture, inhuman, cruel, or degrading treatment. Where a person is
arrested his or her family and counsel shall be notified within a period of time established by law of the
reasons for the arrest. Privacy of citizens, their families, correspondence, and homes are protected by
law.

{17) The right to seek and receive information except that which the state and its bodies are
legally bound to protect as secret. In order to protect human rights, dignity, and reputation of persons
and to ensure national defense, security, and public order, the information which is not subject to
disclosure must be classified and protected by law.

Article 19 (Responsibility, Restrictions)

(1) The State is responsible to the citizens for the creation of economic, social, legal, and other
guarantees ensuring human rights and freedoms, for the prevention of violations of human rights and
freedoms, and restoration of infringed rights.
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® Law on individual secrecy 1995
Article 4 Classification of individual secrecy
(1) Individual secrecy shall be classified as follows:
1/secrecy of communications;
2/secrecy of health;
3/secrecy of property;
4/secrecy of family;
5/other secrets defined by the law.
(2) The terms secrecy of communications, health, property, and family shall refer to the following
definitions:
1/secrecy of communications shall refer to information, documents, and objects that are
exchanged with other individuals and organizations by various types of postage such as letters, telegrams,
parcels, and requests;
2/secrecy of health shall refer to the information on defects of the individual's body and
organs and information on illness of individuals except for certain infectious diseases that would bring
dangers to the public;
3/secrecy of property shall refer to the information, documents, data, contracts, and objects
that are only accessible to the owner or individuals assured by the owner of the property, intellectual
property, or rights and that are accessed by authoritative organizations and officials through their duties
and responsibilities;
4/secrecy of family shall refer to information that would affect the concerning individual and
their family's lawful interests, identity, and prominence in the case of disclosure.
3) Individuals shall be able to keep their own archives, savings, notes, secured objects, and
relevant video and audio recordings.
4} HIV and AIDS shall not be considered as the "decease other than the publicly dangerous,
special some infectious deceases" set out in the 2.2 of this article.
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Final adjudication of dispute on constitutionality of provisions of Article 4,
part 4 of the Law of Mongolia on Privacy

Country © MONGOLIA Name of the Institution Constitutional Court of Mongolia
Chamber : Date of the decision 2014-12-12
Number of decision or case  N0.02 Non-official publication

Finaf adjudication of dispute on constitutionality of provisions
of Article 4, part 4 of the Law of Mongolia on Privacy

Dispute on inconsistency of Article 4, part 4 of the Law of Mongolia on Privacy stipulating: “Diseases other than certain
specific, dangerous to the public diseases”™ specified in part 2, subpart 2 of this Article, do nol include infection with
Human Immunodeficiency Virus {HIV} and Acquired Immuno Deficiency Syndrome {(AIDS)” with the provisions of Article
16, part 13 of the Constitution of Mongolia stipulating: “Privacy of citizens ... shall be protected by the law"; part 17 of this
Article stipulating: “In order to protect human rights, dignity and reputation of persens ..., which are not subject to
disclosure, shall be determined and protected by law”; Article 19, part 1 stipulating: “The State shall be responsible to the
citizens for the creation of legal ... guarantees ensuring human rights and freedoms ...".

The Constitutional Court discussed this dispute at its Medium Bench Session on 10 September 2014, and rendered the
conclusion number 5 that provision of Article 4, part 4 of the Law on Privacy stipulating: “Diseases other than certain
specific dangerous to public diseases” specified in part 2, subpart 2 of this Article, do not include infection with Human
Immunodeficiency Virus (HIV} and Acquired Immuno Deficiency Syndrome (AIDS)", has breached the provisions of Article
16, part 13 of the Constitution of Mongolia, stipulating: "Privacy of citizens ... shall be protected by law™; part 17 of this
Article stipulating: “In order to protect human rights, dignity and reputation of persons ..., which are not subject to
disclosure, shall be determined and protected by law™; Article 19, part 1 stipulating: “The State shall be responsible to the
citizens for the creation of legal ... guarantees ensuring human rights and freedoms ..."; and has not breached the
relevant provisions of Article 14, parts 1 and 2 of the Constitution of Mongolia. The Parliament of Mongalia (State Great
Khural} discussed the above conclusion of the Constitutional Court) on the plenary session of 9 Cotober 2014, and
rendered resolution number 56 on rejection to accept the first clause of conclusion number 05, dated 10 September 2014.

GROUNDS:

1. An amendment of 13 December 2012, made to Article 4, part 4 of the Law on Privacy stipulating that information on
disease, of a person infected with Human Immunodeficiency Virus (HIV) and Acquired immunoDeficiency Syndrome
{AlDS), was excluded from the heatlth privacy of the person, is considered to be a regulation that might cause such
consequences as: violation of dignity and reputation of the persons with infection of Human Immunodeficiency Virus (HIV)
and Acquired Immuno Deficiency Syndrome (AIDS); deprivation of them from the community; and avoidance of the
infected persons from enrclment in medical tests and treatment, without concealment of disease.

2. Cenclusion number 05 of the Constituticnal Court of 2014 that the provision of Article 4, part 4 of the Law on Privacy
stipulating: “Diseases other than certain specific, dangerous to the public diseases” specified in part 2, subpart 2 of this
Article do not include infection with Human immunodeficiency Virus (HIV) and Acquired ImmunaDeficiency Syndrome
(AIDS)" breached the provisions of Article 16, part 13 of the Constitution of Monggolia stipulating: “Privacy of citizens ...
shall be protected by law”; part 17 of this Article stipulating: “In order to protect human rights, dignily and the reputation of
persons ..., which are not subject to disclosure, shall be determined and protected by law”; Article 19, part 1 stipulating:
“The State shall be responsible to the citizens for the creation of legal ... guarantees ensuring human rights and freedoms
..." is considerad well-grounded.

Guided by the provisions of Article 64, Article 66, part 3 of the Constitution of Mongolia and Article 8, panis 2 and 4 of the
Law on Constitutional Court, Article 31, part 2 and Article 36 part 3 of the Law on Coenstitutional Court Procedure:



ON BEHALF OF THE CONSTITUTION OF MONGOLIA IT IS RESOLVED:

1. Invalidate the provision of Article 4, part 4 of the Law on Privacy stipulating that information on disease of a person
infected with Human Immunodeficiency Virus (HIV} and Acquired ImmunoDeficiency Syndrome {AIDS), as it is in breach
of the provisions of Article 18, part 13 stipulating: “Privacy of citizens ... shall be protected by law”; part 17 of this Article
stipulating: “In order to protect human rights, dignity and reputation of persons ..., which are not subject to disclosure,
shall be determined and protected by law”; Article 19, part 1 stipulating: “The State shall be responsible o the citizens for
the creation of legal ... guarantees ensuring human rights and freedoms ...” of the Constitution of Mongolia.

2. Invalidate resolution number 66 of the Parliament of Mongolia (State Great Khural)} on “Conclusion number 05 of the
Constitutional Court of 2014” dated 9 October 2014,

3. This decision shall be final and is effective upon its issuance.
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” The Constitution of the Republic of Azerbaijan
Article 25. Right to equality
. Everyone shall be equal before the law and the courts.
Etc.
Article 42. Right to education
l. Every citizen has the right to education.
Il. The state guarantees the right to free and obligatory secondary education.
Il. The education system is controlled by the state.
V. The state guarantees continued education of talented persons irrespective of their financial position.
V. The state sets minimum educational standards.

16



184

1991 & nanuseiun1sdne
indFsgeydednunsuaslildfumadssgaindnunsm mufaduddegsemiunsinelu
antumsAnwvesiglunnguuuy vielussdutudadnuilumisnuivemaniidadetulngande
Fu9red 18U ws weanunsfnerluvasd usagsanitugaudnwiienty aoufnwisesy

dseufinwnazer@ifine swisyanadanan Aeuiagdriansdnwissduinfiednwnlumiisnu

1 | T 7
L

Wernaniidnsitulavendedunavesheuims deudidvslisunsaduayuainiguuuiiudun®

8™

an.en ﬂ{]wmﬂ’i'}ﬁ‘wmiﬁnm (The Education Law of the Republic of Azerbaijan)
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® Law on social protection of children who have lost their parents and are deprived of parental care
Article 1 Basic Concepts
etc.
persons who are among the children who have lost their parents and are deprived of parental care -
persons under the age of 23 who have lost their parents, as well as deprived of parental care, who are under
23 years of age studying full-time in higher, secondary specialized and vocational educational institutions and
at the master's level of the scientific organization determined by the relevant executive power body.
etc.
Article 5 Education guarantees
Children who have lost their parents and are deprived of parental care, as well as those who are
among them, studying in all types of state educational institutions, at the master's degree level of the
scientific organization determined by the relevant executive authority, as well as in municipal and private
higher, secondary and vocational educational institutions, as well as the persons from among them until they
finish the master's level of the scientific institution determined by the relevant executive power body, they
are taken on full state support.
etc.
" The Education Law of the Republic of Azerbaijan
Article 38.3 An educational institution may only use its income for the development of education and

the social protection of learners and educators.
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parental care with Article 25.1 of the Constitution on the complaint of
Mr. Javidan Gafarov, 25.01.2017

*  Verification of conformity of some regulatory legal acts on the appeal of
Mr. Clark Gordon Morris with the Constitution, 26.05.2017

»  Verification of conformity of the Decision of the Civil Board of the
Supreme Court of the Republic of Azerbaijan with the Constitution and
laws of the Republic of Azerbaijan in connection with the complaint of
Mr, Davud Bagirov, 25.07.2018

European Court of Human Rights

*  Artico v. Italy, no. 6694/74, 13.05.1980

»  Bartik v. Russia, no. 55565/00, 21.12.2006

+  Baitista v. Italy, no. 43978/09, 02.12.2014

«  Homsby v. Greece, no. 18357/91, 19.03.1997

*  Ponomaryovi v. Bulgaria, n0.5335/05, 21.06.2011

*  Stamose v. Bulgaria, no. 29713/05, 27.11.2012

*  Stamova v, Bulgaria, no. 8725/07, 19.01.2017

*  Van de Hurk v. the Netherlands, no. 16034/90, 19.04.1994

Annex 3: Summaries of significant cases

Identification
a) Country, b} Name of the Court, ¢) Date of the decision given, d) Reference
number of the decision, ¢) Jurisdiction, f) Title of the decision

Case 1

Identification

a) Republic of Azerbaijan, b) Constitutional Court of the Republic of Azerbaijan, c)
25.01.2017, d) -, ¢} Constitutional complaint, f) Verification of conformity of some
provisions of the Law on Social security of children who have lost their parents and
were deprived of parental care of the Republic of Azerbaijan with Article 25.1 of the
Constitution on the complaint of Mr. Javidan Gafarov
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Headnotes

No person shall be denied the right to education. According to the legal position
formed by the Plenum of the Constitutional Court, mainly to Article 42 of the
Constitution, every citizen has the right for education. The state guarantees free
obligatory secondary education. Furthermore, Article 25.1 of the Constitution
in case the persons studying at a paid basis in presented in the state higher
educational institutions lose parental support after 18 years for the reasons
specified in Paragraph 12 of Article 1 of the Law on Social security of children
who have lost their parents and were deprived of parental care, repayment of their
payment during education (up to 23 years’ age) has to be provided according to
Article 38.3 of the Law on Education.

Summary

MTr. Javidan Gafarov having applied to the Constitutional Court asks for
verification of conformity of some provisions of the Law on Social security of
children who have lost their parents and were deprived of parental care with the
Constitution of the Republic of Azerbaijan.

Apparently from the complaint, the applicant is 21 years old and he is a five-
year student of the Medical University on a paid basis. Mr. Gafarov’s father died
on 19 May 2016, and mother is a disabled person of the 1% group. The applicant
has addressed to the administration of the Medical University with the purpose
of application of the privileges provided by law, having referred to lack of an
opportunity to pay for education due to the above-mentioned reasons. Thus,
according to Article 5.1 of the Law, children who have lost their parents and are
deprived of parental care, studying at state higher educational institutions of all
types at the master level of scientific organisation established by rélevant authority
of executive power and also in municipal and private highest and secondary
special educational institutions, as well as persons referred to them, shall be
eligible for full state support until graduation from the relevant educational
institution.

In the response letter to Mr. Gafarov it has been explained that, being the state
higher educational institution, the Medical University is not authorised to exempt
students from payment of education fee without legal justification. At the same
time in the letter it has been noted that with the purpose to clarify this matter the
address to the Ministry of Education was sent.

In turn, the Ministry of Education has specified in the letter that according to the
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Law, under the children who lost their parents and were deprived of parental care
or persons equated to them (one parent is deceased, and another one is a disabled
person of the 1* and the 2™ groups) are understood children aged up to 18 years.
From this point of view, the guarantees for education specified in Article 5 of the
Law do not extend to persons who lost both parents and were deprived of parental
care during having higher education (students of the 1I-VI courses at the age of
19-23 years).

However, the content of Articles 1 and 5 of this Law read that also the persons
that are not considered any more as children could use such privileges, i.e.
persons aged up to 23 years who lost both parents being aged up to 18 years,
and also deprived of care of both parents and students in presented in highest
and secondary special educational institutions at master level in scientific
organisations established by appropriate authority of executive power shall also
be covered by this provision. However, these persons receive these privileges in
case of loss of parents and deprivation of parental care aged up to 18 years.

According to the applicant the main objective of the Law consists in providing the
state ensuring of social protection of the children who have lost parents and were
deprived of parental care, and also the persons referred to them up to 23 years.
That is, accepting a factor of deprivation of parental care as a basis, the state
provides them with the state social protection. As a condition of use of social
support is taking into account the deprivation of parental care only to persons
aged up to 18 years, and providing a continuity of the right for education of other
persons at the age of 18-23 years that have appeared in a similar situation is not
provided.

According to the legal position formed by the Plenum of the Constitutional Court,
mainly to Article 42 of the Constitution, every citizen has the right for education.
The state guarantees free obligatory secondary education. The system of education
is under the state control. The state guarantees continuation of education for
most gifted persons irrespective of their financial position. The state establishes
minimum educational standards.

These rights, have also found the reflection in a number of international legal
documents on human rights.

According to Article 2 of Protocol 1 of the European Convention on Human
Rights, no person shall be denied the right to education. In the exercise of any
functions which it assumes in relation to education and to teaching, the State shall
respect the right of parents to ensure such education and teaching in conformity
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with their own religious and philosophical convictions.

The right for education has also been noted in the CESCR General Comment
no. 13: The Right to Education (Article 13) adopted on 8 December 1999.
According to this position education is both a human right in itself and an
indispensable means of realising other human rights. As an empowerment right,
education is the primary vehicle by which economically and socially marginalised
adults and children can lift themselves out of poverty and obtain the means to
participate fully in their communities. Increasingly, education is recognised as one
of the best financial investments States can make.

The European Court of Human Rights in this regard has noted that, unlike some
other public services, education is the right which is directly protected by the
European Convention on Human Rights, and this fact should not be missed.
Education is one of the most important public services in a modern State which
not only directly benefits those using it but also serves broader societal functions
the court has noted that “in democratic society the right for education is necessary
for maintenance of human rights and plays the main role” (Decision of 21 June
2011 on case of Ponomaryovi v. Bulgaria, § 33).

The Plenum of the Constitutional Court in this connection noted that the principle
of social state provides for ensuring the fair social system as the legal commitment
of the state. This principle proceeds from the Preamble of the Constitution that
declares the adequate standards of living for everybody in accordance with the
fair economic and social norms. Namely the effective social state policy ensures
the establishment of peace and prosperity within society. Without disclosing the
concept of the social state the Constitution envisages the development of economy
based on the different types of ownership, and serves for the increasing the
welfare of people. In order to recognise the state as the social one the Constitution
contains the outlines and duties of social policy that is subject to the attention of
state. Thus, according to the provisions of the Constitution, state undertook the
commitment to set up the civil society, social security of a human being by state
in the conditions of market economy as well as to respect the principle of social
justice by means of policy implemented in the field of social and economic rights.

Taking into account the legal positions mentioned in the Plenum of the
Constitutional Court, non-covering by a concept of the 12" Paragraph of Article 1
of the Law on Social security of children who have lost their parents and were
deprived of parental care of the Republic of Azerbaijan, of persons deprived
of maintenance of parents after 18 years who study at state higher educational
institutions does not correspond with Article 25.1 of the Constitution and in this
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connection it is necessary to recommend to the Milli Majlis (Parliament) of
the Republic of Azerbaijan to coordinate this norm with legal position reflected
in a descriptive and motivation part of this Decision. Until the resolution in a
legislative order of the issue specified in Point 1 of a resolutely part of the present
Decision, based on the requirement of Article 25.1 of the Constitution in case
the persons studying at a paid basis in presented in the state higher educational
institutions lose parental support after 18 years for the reasons specified in the
12" Paragraph of Article 1 of the Law on Social security of children who have
lost their parents and were deprived of parental care, repayment of their payment
during education (up to 23 years age) has to be provided according to Article 38.3
of the Law on Education.

Case 2

Identification

a) Republic of Azerbaijan, b) Constitutional Court of the Republic of Azerbaijan, c)
26.05.2017, d) -, e) Constitutional complaint, f) Verification of conformity of some
regulatory legal acts on the appeal of Mr. Clark Gordon Morris with the Constitution

Headnotes

Everyone lawfully within the territory of a State shall, within that territory,
have the right to liberty of movement and freedom to choose his residence. No
restrictions shall be placed on the exercise of these rights other than such as are in
accordance with law and are necessary in a democratic society in the interests of
national security or public safety, or for the protection of the rights and freedom of
others.

Summary

The citizen of the United Kingdom of Great Britain and Northern Ireland Mr.
Clark Gordon Morris appealed to the Constitutional Court and requested to verify
the upholding of the judicial act temporarily restricting the right to leave the
country and the measure of the restriction of the right to leave the country, as well
as the conformity of the relevant regulatory legal acts with the Constitution and
the provisions of Protocol 4 of the European Convention on Human Rights.

In the appeal and the attached documents, it was indicated that by the Decision of
the Baku City Sabayil District Court dated 14 August 2014, Mrs. R. Ahmadova’s
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" The Constitution of the Republic of Lithuania 1992

Article 46 paragraph 3 The State shall regulate economic activity so that it serves the general
welfare of the Nation,

Article 53 paragraph 1 The State shall take care of the health of pecple and shall guarantee medical
aid and services for a person in the event of sickness. The procedure for providing medical aid to citizens free
of charge at state medical establishments shall be established by law.

® the Law I-1553 on the Prevention and Control of Communicable Diseases in Humans

Article 21. Quarantine

1. The purpose of quarantine is to set up a special procedure of work, living, rest, travel of persons,
economic and other activity conditions, production of goods, the sale thereof, drinking water supply and
provision of services and must limit the spread of communicable diseases.
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" Resolution No 207 Declaring Quarantine on the Territory of the Republic of Lithuania

3.2.8 Beauty services shall be closed. This requirement shall not apply in the case of hair care and
nail care services, if the flow of service users and other visitors is restricted at the points of service by ensuring
at least 10 sq. m. of service space per service user or other visitor, or by serving no more than one service
user at a time.

3.4.4 Provision of outpatient health services, regardless of the subordination and legal form of the
healthcare establishment providing these services:
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On the restriction of freedom of economic activity following the
declaration of quarantine

The ruling of the Constitutional Court of the Republic of Lithuania of 24 January 2023

ON THE LIMITATION OF FREEDOM OF ECONOMIC ACTIVITY FOLLOWING THE DECLARATION OF
QUARANTINE

Summary

By this ruling, having considered the case subsequent to the petition of the Supreme Administrative
Court of Lithuania (Lietuvos vyriausiasis administracinis teismas), the Constitutional Court recognised
that subitems 3.2.8 and 3.4.4 of the government resolution (No 207) of 14 March 2020 on declaring
quarantine in the territory of the Republic of Lithuania (hereinafter referred to as the Resolution),
according to which, respectively, the provision of beauty services was prohibited and that of dental
services, with the exception of the provision of emergency medical care, was postponed, had not been in
conflict with the Constitution and paragraph 1 of Article 21 of the Law on the Prevention and Control of
Communicable Diseases in Humans (wording of 13 December 2001).

In the opinion of the petitioner, having established, by means of a substatutory legal act, the prohibition
to provide beauty and dental services (with the exception of the provision of emergency medical care),
the Government exceeded the powers conferred on it, since at the time of the adoption of this resolution,
according to the petitioner, by the provisions of the Law on the Prevention and Control of Communicable
Diseases in Humans, the Government was assigned to establish only special conditions for economic
activity and the procedure for the provision of services, but it was not provided for that the Government
could prohibit the relevant economic activity. Thus, according to the petitioner, the impugned legal
regulation violated Article 46 of the Constitution, since the essential conditions for economic activity, as
well as prohibitions and limitations that have an essential impact on the said activity may only be
established by means of a law. By establishing such a legal regulation, the legislature did not follow the
constitutional principle of a state under the rule of law and the hierarchy of legal acts, which stems from
it.

In this ruling, the Constitutional Court recalled that freedom of economic activity of a person, which is
consolidated in paragraph 1 of Article 46 of the Constitution, is not absolute, it may be subject to
limitation where it is necessary to defend the values consolidated in the Constitution. Under the
Constitution, it is allowed to limit freedom of economic activity, if the following conditions are satisfied;
first, the limitations are established by means of a law; second, the limitations are necessary in a
democratic society in order to protect the rights and freedoms of other persons, the values consolidated
in the Constitution, as well as the constitutionally important objectives; third, the limitations do not
deny the nature and essence of the rights or freedoms; fourth, the legislature must pay regard to the
constitutional principle of proportionality under which the measures established by legal acts and put
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by means of a law. According to its competence defined in the Constitution and laws, in regulating
economic activity in a respective manner, inter alia, by adopting resolutions, the Government must not
act ultra vires — it must observe the Constitution and laws, If the Government failed to observe laws, the
constitutional principle of a state under the rule of law implying the hierarchy of legal acts would be
denied.

The Constitutional Court further interpreted the provisions of Article 46 of the Constitution in a systemic
manner in conjunction with paragraph 1 of Article 53 of the Constitution, according to which the state
takes care of the health of people.

As noted in the jurisprudence of the Constitutional Court, the health of a person and society is one of the
most important values of society. The protection of the health of people is a constitutionally important
objective, a public interest; looking after the health of people is a state function. Under the Constitution,
the state must regulate economic activity in order to ensure the implementation of the state function to
take care of the health of peaple; therefore, the state, while regulating economic activity by law and
while paying regard to the Constitution, may establish specific limitations on the economic activity.
Such a limitation on economic activity that aims at protecting the health of people should be treated as
designed for ensuring the general welfare of the People and, as such, if the requirements that stem from
the Constitution are observed, should not be regarded as violating the Constitution.

In the event of an extracrdinary situation in the country caused by the spread of human communicable
diseases in society, which poses a threat to human health and life, in implementing the duty stemming
from the Constitution, among others, paragraph 1 of Article 53 thereof, to protect persons from threats to
health (to reduce dangers to health and, in certain cases, as far as possible, to prevent them) and based
on the provision of paragraph 3 of Article 46 of the Constitution that the state regulates economic
activities so that it serves the general welfare of the People, the legislature may establish such
limitations and prohibitions on economic activity seeking to prevent the spread of human
communicable diseases in society, as well as to manage the spread of these diseases, aimed at the
constitutionally justified objective — to protect human life and health. However, also in such a case, the
established limitations and prohibitions on economic activity must be proportionate to the said
constitutionally justified objective sought — to protect the health and life of people and to ensure the
vitally important interests of society, other constitutional values.

Since the purpose of preventing the spread of human communicable diseases in society, as well as to
manage the spread of these diseases, which creates an extraordinary situation in the state, threatening
the health and life of most people, and thus ensuring the public interest in the protection of human
health, may determine the necessity of urgent and effective decisions, under the Constitution, there
may be established such a legal regulation, under which the measures laid down by the legislature in
the law for the management of communicable diseases in humans may be detailed in substatutory
legal acts by laying down therein the scope and duration of the chosen specific measures.

Such a legal regulation that imposes limiting measures or prohibitions on economic activities due to
the spread of a communicable disease in society, under the Constitution, inter alia, paragraph 3 of
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way as to avoid such damage and to ensure the proper implementation of the constitutional function of
the state to take care of human health and the proper implementation of the human rights to the best
possible health and health care.

Such measures limiting human rights and freedoms, inter alia, in the sphere of economic activity, may
be applied only on a temporary basis, i.e. for as long as there is a certain extraordinary situation in the
state, or for as long as, on the basis of the special information available at that time, there are grounds to
believe that a situation is inevitable. Moreover, the establishment and application of such measures
must be based on circumstances indicating a threat to the health and life of many people, such as the
speed and extent of the spread of the communicable disease in the community, the workload of health
care facilities (inter alia, the number of hospitalised persons), and the availability of essential health
care services. The Government, having detailed limitations on economic activities in the cases and
under the conditions laid down by the law, having established, inter alia, specific measures limiting
economic activity during a certain period of time, aimed at protecting human health, in accordance
with the requirements arising from the constitutional principles of a state under the rule of law,
responsible governance, and proportionality, must continually review the specific measures limiting
economic activity imposed due to the spread of communicable diseases in society in the event of a
threat to human health and life, and reassess whether to apply them in order to prevent threats to
human health and life, and to other constitutional values.

When interpreting the impugned legal regulation, the Constitutional Court noted that the prohibition to
provide beauty services was established in subitem 3.2.8 of the Resolution as a part of the quarantine
measures imposed on public and private sector activities as a result of the unfavourable epidemic
situation of the COVID-19 disease {coronavirus infection) (hereinafter referred to as the COVID-19
disease); the Constitutional Court also noted that, under subitem 3.4.4. of the Resolution, one such
measure taken in the field of the organisation of the work of health care establishments was the
postponement of the provision of dental services, with the exception of the provision of emergency
medical care. The Constitutional Court pointed out that the legal requilation established in subitem 3.2.8
of the Resolution had been amended and, since 27 April 2020, certain beauty services (namely hair and
nail care beauty services} were allowed under the conditions laid down, i.e. limiting the flow of
recipients of services. The Constitutional Court also noted that, according to the impugned and amended
legal regulation, the quarantine measures imposed on public and private sector activities and in the field
of the organisation of the work of health care establishments as a result of the unfavourable epidemic
situation of the COVID-19 disease were applied temporarily - from 16 March 2020 until 1 May 2020.

Having stated that the legal regulation laid down in subitems 3.2.8 and 3.4.4 of the Resolution
temporarily restricted the freedom of economic activity of persons engaged in the provision of beauty
or dental services, the Constitutional Court further assessed whether the requirements arising from the
Constitution were complied with when laying down such a legal regulation. In this respect, the
Constitutional Court emphasised that, when assessing the compliance of the impugned legal regulation
with the Constitution and the law, account should be taken of, among others, the overall legal regulation
established in that Resolution, namely of the fact that, following the declaration of quarantine due to the
threats of the spread of the new coronavirus (COVID-19) and the unfavourable epidemic situation of the
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In assessing whether the impugned legal regulation, which restricted the freedom of economic activity
of the persons concerned, pursued a legitimate aim and whether such a legal regulation was necessary,
the Constitutional Court noted that the impugned legal regulation consolidated in subitems 3.2.8 and
3.4.4 of the Resolution was established after having assessed the general unfavourable epidemic
situation of the COVID-19 disease and the threat and tendencies of the spread of this disease, as well as
on the basis of the specific information available at that time and taking into account the novelty and
unpredictability of the situation. Having assessed that, there were grounds to believe that a situation
could arise where the failure to take effective measures in time would have caused irreparable damage
to the values enshrined in the Constitution, including human health and life. Therefore, the necessity to
adopt urgent and effective decisions was determined by the desire to ensure the constitutionally
justified goal and public interest in the protection of human health and prevent the spread of the
communicable COVID-19 disease in society, as well as to control the spread of that disease, which may
have created a special situation in the country, threatening the health and life of lots of people. Thus, the
provision of healthcare could have been disrupted not only for COVID-19 patients, but also for other
individuals who might have needed such services. In view of this, the Constitutional Court stated that,
in order to protect individuals from health threats (to reduce health risks and, in certain cases where
possible, to prevent them), it was necessary to establish a legal regulation restricting freedom of
economic activity where that legal regulation was aimed at preventing and managing the spread of the
communicable COVID-19 disease.

Furthermore, the Constitutional Court assessed whether the measures taken during quarantine, as
consolidated in subitems 3.2.8 and 3.4.4 of the Resolution, which temporarily restricted the freedom of
economic activity of persons engaged in the provision of beauty or dental services, were laid down by
means of a law. The legal regulation related to the powers of the Government in the field of the
prevention and control of communicable diseases in humans, among others, with the powers to declare
quarantine and to establish the quarantine regime measures, was consolidated in the Law on the
Prevention and Control of Communicable Diseases in Humans; therefore, the Constitutional Court
decided whether the legal regulation established by means of the Resolution was in line with the legal
regulation laid down in the Law on the Prevention and Control of Communicable Diseases in Humans,
among others, paragraph 1 of Article 21 thereof.

The Constitutional Court has held that, under paragraph 1 of Article 21 of the Law on the Prevention and
Control of Communicable Diseases in Humans, interpreted in conjunction with item 1 of paragraph 3
(wording of 20 April 2010) of this law, the Government, which had declared quarantine on the
submission of the Minister of Health, was granted the powers, with a view to limiting the spread of
communicable diseases, to establish specific preventive and control measures applied during
quarantine, among others, linked to the establishment of special conditions for economic activity and
the procedure for the provision of services, which, in order to achieve the above-mentioned objective,
could have the effect of temporarily limiting economic activity, including by temporarily prohibiting
their exercise. Such special conditions for economic and other activity and the procedure for the
provision of services as part of the preventive and control measures applied during quarantine could
only be established in the specified case, i.e. after quarantine has been declared, only for the purpose
specified in this provision — for limiting the spread of communicable diseases and only for a certain
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The Constitutional Court also stated that, under the Constitution, in order to prevent the spread of the
COVID-19 disease and thus to ensure the public interest in the protection of health, after the Government
has declared quarantine due to the spread of the communicable COVID-19 disease, in accordance with
paragraph 1 of Article 21 of the Law on the Prevention and Control of Communicable Diseases in
Humans, special conditions for economic and other activity and the procedure for the provision of
services as part of the preventive and control measures applied during quarantine could be detailed in
the Resolution. Having laid down the legal regulation in the impugned subitems 3.2.8 and 3.4.4 of the
Resolution, which temporarily restricted the freedom of economic activity of persons engaged in the
provision of beauty or dental services, the Government implemented the assignment, given to it by the
legislature in paragraph 1 of Article 21 of the Law on the Prevention and Control of Communicable
Diseases in Humans, to detail, following the declaration of quarantine due to the COVID-19 disease,
special conditions for economic activity and the procedure for the provision of services as part of the
preventive and control measures applied during quarantine, with the aim of limiting the spread of the
above-mentioned communicable disease. Therefore, the Government did not establish a legal requlation
competing with the Law on the Prevention and Control of Communicable Diseases in Humans because,
under paragraph 1 of Article 21 of the said law, following the declaration of quarantine, the appropriate
quarantine regime had to be approved, i.e. appropriate measures for the prevention and control of the
communicable disease during quarantine in order to prevent the spread of the communicable COVID-19
disease had to be established, and one of these measures could be, among others, prescribed special
conditions for economic activity and the procedure for the provision of services. In view of the fact that,
at the time of the adoption of the government resolution of 14 March 2020, the new and unpredictable
situation regarding the spread of the communicable COVID-19 disease, on the basis of the special
information available at that time, led the Government to believe that a situation threatening the health
and life of many people is inevitable and that the failure to take effective measures in time will cause
irreparable damage to the human health and life, the Government could not delay and had to act
accordingly, i.e. it had to establish appropriate measures for the control and prevention of the
communicable disease in accordance with the legal regulation established by the Law on the
Prevention and Control of Communicable Diseases in Humans in force at that time, because, otherwise,
the preconditions could have been created for ensuring neither the proper implementation of the
constitutional function of the state to take care of human health nor the proper implementation of the
human rights to the best possible health and health care.

Having regard to this, the Constitutional Court held that the legal regulation established in subitems
3.2.8 and 3.4.4 of the Resolution was laid down in accordance with the provisions of the Law on the
Prevention and Control of Communicable Diseases in Humans, including paragraph 1 of Article 21
thereof.

In assessing whether the impugned legal regulation denied the essence of freedom of economic
activity, the Constitutional Court noted that the quarantine regime measures established in
subitems 3.2.8 and 3.4.4 of the Resolution, which, as mentioned above, restricted the freedom of
economic activity of persons engaged in the provision of beauty or dental services, were applied only
for a limited period of time. In addition, the Government provided for compensation for the losses
incurred as a result of the declaration of quarantine and the application of its measures, among others,
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characteristics was limited and rapidly changing, the situation was new and unpredictable, and the
consequences of the COVID-19 disease were unexplored and only predictable. Therefore, according to the
Constitutional Court, the Government, when establishing the impugned legal regulation, had no reason
to believe that to achieve the constitutionally important objective and to implement the public interest —
to protect human and public health, among others, by ensuring the provision of health care services not
only to COVID-19 patients but also to other persons who may have needed such services — would have
been possible, at that time, by less limiting measures than those established in the impugned
subitems 3.2.8 and 3.4.4 of the Resolution.

In addition, taking into account the changing situation, these measures were reviewed and modified
after assessing whether the application of the established measures in order to avoid threats to human
health and life, as well as other constitutional values, was still necessary. The measures imposed were
repealed after it was decided that they were no longer necessary. Therefore, the legal regulation
enshrined in subitems 3.2.8 and 3.4.4 of the Resclution followed the principle of balancing the interests
of the individual and the public and pursued the general welfare by the People in order to protect human
and public health. Thus, the legal regulation consolidated in subitems 3.2.8 and 3.4.4 of the Resolution
was not disproportionate to the pursued important objective, arising from the Constitution — the
protection of human and public health — and it did not violate Article 46 of the Constitution and the
constitutional principle of a state under the rule of law.
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