ANINANYANTFSTTUULY

VBIANAIFFITUYANUTEINA

LADUNOAINIYU &b

nae3gesTuYeyAnUszine

HUINUAIRTFETINYY



AU

dmsuienaisAidaduafigossuygveraisssuynaitalTsma Ussandeu
WATMeU beos NoesgsTINYyAUTEmalAdnvAuaA il vesmaisesTuy gt syine

=l or ara

o ] o -\ GJ 1 d 2 = ot id o frd
wazArRvInyvesrtadvisuyvevuglsumhavlaneundiaus 919 nsslissimuadnyaRinydmiv

o

ﬂ'}5ﬂ'sz‘vi"maas@ﬁﬁan%’m‘[.ﬁﬁnmLﬁh;u’?‘q'mﬁn%'gﬁ'ﬁuw nydinseneydnygvieauidyn sl
msayiinsluafmidudefinmssuinuenyy asdinguneiisnisesndssussra@itansun
yanagRadasUsydriiusssvudans nsdimsidedunuveudeigsssuyguoenguueindae
nsthefiugrusenuenyseine

nesfgessuynaUszmaniaduediedein enarsditadonnfgsssuyyves
rragossuyysisUseimaatull asfuundsdoyaiugruivilimaviulénsuiaunuinaes
AASEETTNYVRIUTENAATGY sufadugasuiiliunidaulslunmsfoviiindufioussTonilunis

Jgrnsuaslumsufumausell

NOATFEITHY I TBINA

o @G

ginaurnaigsTIINYeY

WOAAIN1EUY @



A15U8Y

o. dyudaianduazariadevesraisssuyguisansisuiginmd
ANUIEN boeo Hun-Ba emb a4iuil be Al beds (A.A. boen)

nsfisgivuntygivedmiunsnssiwesdianfosifinsudlufuifusso sy

. asUdafinaduazdfinanwaragnssaluieavius SEunadgAin N
< @l
Wt NO B-02-2751-11 OF 2012 Ju#l e ASNEIAN b&ds (A.A. boea)

nsdimseneudavieauddyaiddliinneyBnslusifdudefiwmseuinonyu

§r =1

a. agdeaiianswazAnideduansnaimigssauyganssasguisanatwitisuns

q

ANl e/vcat 831Ul oo NMBAIAY bEES (A.A. boad)

s

nsdinguneivineniseanidesseanudnlidvsunyanagiodasussdidssansutinem

lunseenidesseuuidnsdaizasuym

& asldaianiwasdRnInuIAageEauNLINAR S TINYNUVISAs1SSEATIY
AMUadEh 04-p Tuil mo NOEAIAL beba (A.A. boes) NSRMTITITAILTAUME
SgeTuyranguuneimensiuiugusanuanyseime

el

A

Inl



e

dyudaiinaiaazdiladevasaaigsssuyguvisasisaiginiug
AlIdEN boso Hun-Ba eal 833U be JUIAN bEED (A.F. Boom)

U

nsalsginmuaUygflnedmiunsnseihvesiiunfadvifinsudluiuinigsssuyn

€

(7}

wieiling Is§innana
A81WININaSEETTHYAANIUTEIe

. UNETUUYIAR
AasgersuynlAfasanidadesyinvun (Presidential Emergency Decree) atliufl o asiufl
)

oF

anbantaesgamun atud ¢ asduil ba 41N beow

& UNI1AL bded (A.A. exad) 94Ny
(A7 oatee) §5019UA 2UUN b a9TUf & UNIIAY beed (A.A. oxae) Lavatuil « asfud

oo WOHBAIAY bEec (A7, acdad) %7

U

nandnlaedaninun atui oo 897U o SUAN bEes

o

(A7, oxoe) @mdinisysinBen “Ssimun” (Emergency Decree)) Hanintulagaidugiuianiy

od
=

wR9Y &m Y0esgessuyatunilunudulagfgosrayy atuf ¢ asiuil ba Sunew beed
(7.6 oxalb) faufivsinsudluinfnlnesiessuyy atull « asiuil o ganAN bdon (ALA. arao) -

s

TnendenilaeFonsgessuyyatuii “Sysssuyqedu” (the Yushin Constitution) Tag3griuun
fananalRvnunisnasyinla q Afldnvasdunisufias (denial) dadu (opposition) Taidau
(distortion) 3al¥31e (slander) siadgsssuuayedu (Yushin Constitution) wiansnseila 9 g nuoue
Wuniswm (speech) mslyiAuugin (suggestion) Msseaieu (petition) dielifinsudluduniuvie
L‘W?ﬂmm’ﬁEJﬂLﬁﬂ'iﬁﬁﬁlluiyEJ‘Uu wagmansgyile q Mdnwusdunsaiedoyasuduionasmsili
Arnruusnuenuuiiugurestnisiummaindeifaats T,maﬂ'mﬂﬂau‘LwUﬂmamsqumsnsvmmnm’a
Hredufiaiiunsasfindefgorauygiubudunaresmanmis (Court-martial) el aadgsssuyals
AdaduliSgimuaiamiulasodosiunavesigosmyyy fudinandaresgsssuyy Tnowiuii
masgsssyniivadnafiazaunsofinsanitedvrrureusheigssaygussigimundenarals

. dyudaiiand

1N Em maa%ﬁﬁismﬁé@aﬁudaumﬁﬁﬁ (Lgﬁ'@ﬂnﬁmﬁﬂﬂa%‘gﬁﬁwm AU & aetufl ow Su1AY
AA. acnlo udiluatuioudasdimaudlufiufulne fesssuyy 20U « aviudl o natey AF. ecco
Tneudnanilazdenin “$go95uyaeTu” (the Yushin Constitution) ladgygffildgunaunuszsundui
Tun9m315gimun (Emergency Decree) Fadodudiumisasnslidwaluanunsaigniduveasnd
(national emergency right) wazimualinislaguasenanlidaluinglunisasiaeuvessins
AANNT

el sssssuyqydu (the Yushin Constitution) Uszsrurfudlddnisnsigimun
(the Presidential Emergency Decree) SRy & atiy Iﬂa%’gﬁmumaﬁ’uﬁ o a0Uf b wazatudl o
fundygafswusdeiuuasunadinudmduuszreuidendeddinmaudlufuniuigssmyn was
ki fgimuadand nazgninndiansalidnsedgsssuyglnevdnms uaflienafinnsidadelvisy



D2

lo

a

vuadaviaudiaigorsuygla Wosnalunai ussenevsnisilesuasundydivesizessuygy
giuidrmuslimaausansaeuaureuie fgssryaresdgimuald oddlsif ludimenssei
wooo liiimstetuaifAsdastumsandinigimuniuniosnil Tasjonneilesdumntaiionss
yavseiBenans mufamasammuiuausoudie fgssaygvesigimundae

sriitinsiiasandfiwinmduieigansdifeiunsnssyidifunsanfingzimua {¥eq

oF A
v o

(Oh O-Sang) légnfimnwilagmanys (the Emergency Common Court-Martial) Fanmalnesgime

oa
[

atiufl o (@aoenlnefgimunatuil o asiuil < unAL A.f. acae Jnseinisazdasedgivun
atufl o @esenlay grinvun ot o asiufl & uniau a.A. ecoe tazgnendniaessimun atud
& 893uil lom FOMPL A.A. owee) MUSTETINYEIL AA. expo uagnTmNwaTnydAn Vil f¥0q
Ihdulangduiitossioaragangalaa (Seoul High Court) Wisvslifimnsanadlviuazaslifionsan
AnuteUeETTTIY sz munatull & waratuil b og1alsAd enafiminwandes Vil Fes
dusfsmndneigssuynsemaizssiuyy Wotull e nuanius A, woso lnsliudein e em
yosFgsanyneTu uasigimun aliuil e atudl © wazaltiul « favSeudamesysssuysy

amqliﬂm Aeufimadgssnuygasiimsfarsanitedelunfil AINAZIEn Tufimnuni wo@oDo
detao WoIuT eo Sume o&da (Afl. Bomo) ) Lfmnulisgimn atufl o daressssmynuasiu
waldilody iesnandindvdtuiiuguressermy Lwawusaiﬁﬁuulmaluaa@maaaﬂmaaul‘uwucgggmL"ﬂ.u
$aossuyny uanand seldudadn Sptagiladaadiduinguisedlunisassaaummyeudaey
SgsranunraamasseTyn wwdeduistuaifriumuiureursaniatydfuiend wievsdes
flenseddnyfannsafasaunldddunslidmneiivygfivesandfdygfiuviad wu nslianu
Wingauusemssusedlaeamidfvygfuvwni %"a%’gﬁmumﬁ’aﬂa"nﬂﬁﬂmﬂﬁ?fqaﬁxﬁwﬁ’ggaﬁuéﬁu
magegniadiuin fgivusdananilsiaquisaiianaiassuyyasasivdeunruwauiesge syl
sy gnmalumsemeaeuanuveudiedgorayguesisimunduiiuresmagagn

[

. wdNNgMIERALEIYDS
0.0 IITHUNUIIEITITUTTNVE A.9. ocole (33555UYETW)°

? Constitution of the Republic of Korea 1972

Article 53 In time of natural calamity or a grave financial or economic crisis, and in case the national
security or the public safety and order is seriously threatened or anticipated to be threatened, thereby making
it necessary to fake speedy measures, the President shall have power to take necessary emergency measures
in the whole range of the State affairs, including internal affairs, foreien affairs, national defense, economic,
financial and judicial affairs.

In case of Paragraph (1), when the President deems it necessary, he shall have the power to take
emergency measures which temporarily suspend the freedom and rights of the people prescribed in this
Constitution, and to enforce emergency measures with regard tc the powers of the Executive and the
Judiciary.
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The President shall notify the National Assembly without delay of such an emergency measure taken
according to Paragraphs (1) and (2).

The emergency measures set forth in Paragraphs (1) and (2) shall not be subject to judicial review.

When the cause for the emergency measures ceases to exist, the President shall terminate these
measures without delay.

The National Assembly may recormmend to the President to tift the emergency measures with the
concurrence of a majority of the total members of the National Assembly, and the President shall Comply
with this recommendation unless there are any special circumstances and reasons,

* Tusmg seazBunvesigimunusazatiulidly apUded3dady el 2010 Hun-Ba70 Aas¥uil be Hurhy
woom 7 https://english.ccourt.go kr/site/eng/decisions/casesearch/caseSearch.do
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Case on Emergency Decrees (Punishment for Criticism against Yushin Constitution)
[25-1 KCCR 180, 2010Hun-Ba132, March 21, 2013]

A. Background of the Case

In this case, the Constitutional Court ruled that Presidential Emergency Decree No. 1
(enacted by Presidential Emergency Decree No. 1 on January 8, 1974, and repealed by
Presidential Emergency Decree No. 5 on August 23, 1974), No. 2 (enacted by Presidential
Emergency Decree No. 2 on January 8, 1974), and No. 9 (enacted by Presidential
Emergency Decree No. 9 on May 13, 1975, and repealed by Presidential Announcement No.
67 on December 7, 1879) (hereinafter collectively referred to as “Emergency Decrees”)
issued in accordance with Article 53 of the former Constitution (amended by Constitution No.
8 on December 27, 1972, but before amendment by Constitution No. 9 on October 27, 1980;
hereinafter referred to as the “Yushin Constitution”) violated the Constitution, declaring that
the Court has the proper jurisdiction to conduct constitutional review of those Emergency
Decrees.

Emergency Decrees were issued up to No. 9 under the Yushin Constitution, and many
people who had a critical attitude toward the government were punished based on the
Emergency Decrees. Although the Emergency Decrees had been criticized for their
unconstitutional elements, it was impracticable to judge the unconstitutionality thereof at the
time because of the harsh atmosphere of the times and the provisions of the Yushin
Constitution prohibiting judicial review of the Emergency Decrees. In the 2000s, however,
the retrial of cases relating to violations of Emergency Decrees was initiated in an effort
toward historical fact-finding, and the question of the constitutionality of the Emergency
Decrees which were applicable to the retrial cases surfaced.

While seeking the review of the final and conclusive judgment on the case of the
Emergency Decree violation, the petitioners filed this constitutional complaint against Article
53 of the Yushin Constitution and Emergency Decree Nos. 1, 2, and 9, which constituted the
prerequisites for review.

Meanwhile, prior to this decision, the Supreme Court held Emergency Decree No. 1
unconstitutional. On December 16, 2010, the Supreme Court ruled in the 2010005986
Decision that Emergency Decree No. 1 infringes on the people's fundamental rights without
meeting the constitutional requirements for issuance thereof and is unconstitutional and
invalid, contending that any Act subject to the Constitutional Court’s constitutional review
must be either one passed by the National Assembly in the form of Act or one having
substance that can be evaluated as the exercise of legislative power by the Naticnal
Assembly, such as the consent or approval of the National Assembly, while Emergency
Decrees lack such substance and therefore are not subject to the Constitutional Court's



constitutional review, in which the authority to review constitutionality rests with the Supreme
Court.

B. Summary of the Decision

The Constitutional Court ruled that Emergency Decree Nos. 1, 2 and 9 violate the
Caonstitution.

First, the Constitutional Court excluded the Yushin Constitution from the subject matter of
review and judged only Emergency Decrees based on various formal issues. The
Constitutional Court held that, as Emergency Decrees have the effect of Acts, the authority
to review the constitutionality of Emergency Decrees originally rests with the Constitutional
Court. The Constitutional Court also ruled that, with regard to the normative standard for
reviewing the constitutionality of Emergency Decrees, the basis for judging the
constitutionality of Emergency Decrees is not the Yushin Constitution but the current
Constitution. Further, the Constitutional Court found that that there is now no obstacle to the
constitutional review of the Emergency Decrees, though they were excluded from judicial
review at the time the Yushin Constitution was in force.

Unlike Emergency Decree Nos. 1 and 2, for which the decision to initiate judicial review
proceedings was made in the case in question, Emergency Decree No. 9 was beside the
point in the case. The Constitutional Court, however, included Emergency Decree No. 9 in
the prerequisites for review on the grounds that the petitioners had had no chance to
challenge the constitutionality of Emergency Decree No. 9 at the time they had been finally
convicted of the violation thereof.

In the trial on the merits, the Constitutional Court ruled that Emergency Decree No. 1,
which prohibited criticizing the Yushin Constitution and asserting amendment to the Yushin
Constitution and punished the fabrication of groundless rumors, and if violated, allowed
arrest, detainment, seizure or search without a warrant issued by a judge, and Emergency
Decree No, 2, which was the law on organization of the Emergency Courts-Martial
established to judge those who violated Emergency Decree No. 1, do not conform to the
principle of national sovereignty and the basic free and democratic order that constitute the
fundamental principles of the Constitution, nor meet the legitimacy of purpose and the
appropriateness of means required for restricting the fundamental rights. In detalil, it held that
Emergency Decree Nos. 1 and 2 punished any act of simply expressing one's views on the
Constitution, regardless of the necessity of the invocation of the national emergency right,
without specifying acts subject to the punishment, thus abusing the state's authority to
punish, beyond the legitimate restriction on the freedom of expression, violating the rule of
clarity under the principle of nulla poena sine lege, and infringing on suffrage related to the
exercise of the people's power to amend the Constitution, the right to national referendum,
the doctrine of arrest by warrants, personal liberty, and the right to trial by a judge.
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Further, the Constitutional Court ruled that Emergency Decree No. 9 does not meet the
legitimacy of purpose and the appropriateness of means. Concretely, it held that Emergency
Decree No. @ prohibited any assembly, demonstration, political activity of students and
authorized the competent Minister {o take measures to expel any student violating such
prohibition from the school or to temporarily or permanently close the schoal affiliated with
such student, thereby infringing on the essential aspects of students’ freedom of assembly
and demonstration and the principle of academic freedom and campus autonomy, as well as
violating the principle of personal responsibility under the Constitution by punishing the
school or organization affiliated with such student. It also added that prohibiting the assertion
of amendment to the Yushin Constitution and punishing the fabrication of groundless rumors
violate the rule of clarity under the principle of nulla poena sine lege and infringe on the
suffrage related to the exercise of the power to amend the Constitution, the freedom of
expression, the freedom of assembly and demonstration, the doctrine of arrest by warrants,
personal liberty, and academic freedom for the same reasons as presented in relation to
Emergency Decree Nos. 1 and 2.

C. Significance of the Decision and Aftermath of the Case

The media generally supported this decision (the Kyunghyang Shinmun, the Chosun libo,
the Joongang Ilbo, the Hankyoreh, etc., March 23, 2013). Emergency Decrees were a
representative vocabulary that stood for harsh and repressive measures against human
rights as a means to maintain the authoritarian regime in our modern history. At the time the
Emergency Decrees were in operation, constifutional principles, such as the people’s
political freedom, personal liberty and the doctrine of arrest by warrant, were not respected.
The scars of those who had to undergo political repression and suffering under the
Emergency Decrees are still present today. Thus, it can be said that this decision helped
heal the pain and suffering of those who contributed to the democratization of our society by
going against the Emergency Decrees under the authoritarian regime,

Meanwhile, the issue of state compensation for the victims of the Emergency Decrees
again surfaced. Thereupon, the court ruled that the liability of state compensation was not
established because public officials’ acts of executing the Emergency Decrees had been
carried out before the unconstitutionality thereof was revealed, the extinctive prescription of
claims arising from the cruel acts in the investigation process had already been completed,
and the issuance of Emergency Decrees by the President had been an act of the state,
exempt from the liability of state compensation. Subsequent to this ruling, dozens of
constitutional complaints were filed against the constitutionality of this decision.

After this decision, the Supreme Court held Emergency Decree Nos. 4 and 9
unconstitutional; that is, it declared in the 2011ChoGi689 Decision of April 18, 2013, that
Emergency Decree No. 9 is unconstitutional and invalid for the same reasons as presented
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in relation to Emergency Decree No. 1, and in the 2011D02631 Decision of May 16, 2013,
that Emergency Decree No. 4 is unconstitutional and invalid.
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® Malaysia's Constitution of 1957 with Amendments through 2007

Article 8 Equality

1. All persons are equal before the law and entitled to the equal protection of the law.

2. Except as expressly authorised by this Constitution, there shall be no discrimination against
citizens on the ground only of religion, race, descent, place of birth or cender in any law or in the
appointment to any office or employment under a public authority or in the administraticn of any law
relating to the acquisition, holding or disposition of property or the establishing or carrying on of any trade,
business, profession, vocation or employment,

3. There shall be no discrimination in favour of any person on the ground that he is a subject of
the Ruler of any State.

4. No public authority shall discriminate against any person on the ground that he is resident or
carrying on business in any part of the Federation outside the jurisdiction of the authority.

5. This Article does not invalidate or prohibit -

a. any provision regulating personal law;
b. any provisicn or practice restricting office or employment connected with the affairs of
any religion, or of an institution managed by a group professing any religion, to persons professing that religion;
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C. any provision for the protection, well-being or advancement cf the aboriginal peoples
of the Malay Peninsula {including the reservation of land) or the reservation to aborigines of a reasonable
proportion of suitable positions in the public service;

d. any provision prescribing residence in a State or part of a State as a qualification for
election or appointment tc any authority having jurisdiction only in that State or part, or for voting in such
an election;

e. any provision of a Constitution of a State, being or corresponding to a provision in
force immediately before Merdeka Day;

f. any provision restricting enlistment in the Malay Regiment to Malays.

Article 11 Freedom of religion

1. Every person has the right to profess and practise his religion and, subject to Clause (4), to
propagate it.

2. No person shall be compelled to pay any tax the proceeds of which are specially allocated in
whole or in part for the purposes of a religion other than his own.

3. Every religious group has the right

a. to manage its own religious affairs;

b. to establish and maintain institutions for religious or charitable purposes; and

¢. to acquire and own property and hold and administer it in accordance with law.

4. State law and in respect of the Federal Territories of Kuala Lumpur, Labuan and Putrajaya,
federal law may control or restrict the propagation of any religious doctrine or belief among persons
professing the religion of Islam.

5. This Article does not authorise any act contrary to any general law relating to public order,
public health or morality.
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240 Constitutional Review at AACC Members

Case 4

Identification

a) Malaysia, (b) Court of Appeal, (c) 3 July 2014, (d) NO B-02-2751-11 OF 2012,
(e) Whether Parliament must legislate to make convention/treaty operable and
enforceable within Malaysia (Air Asia Bhd v Rafizah Shima Bt Mohamed Aris
(2014) 5 MLJ 318)

Headnotes

Clause 5.1(4) of the agreement did not discriminate against the rights of women.
All clauses in the agreement, especially cl 5.1(4), did not restrain marriage and/
or prohibit pregnancy if the respondent had completed the training programme
in the manner stipulated in the agreement. DAW did not have the force of law in
Malaysia because the same was not enacted into any local legislation. For a treaty
to be operative and enforceable in Malaysia, it required legislation by Parliament.
Without express incorporation into domestic law by an act of Parliament following
ratification of CEDAW, the provisions of the international obligations in CEDAW
did not have any binding effect. Ratification alone did not make the provisions of
treaties applicable for municipal law. Also, in Malaysia, the Federal Constitution
was silent as to the primacy of international law or municipal law or vice versa. If
there was a conflict, the general rule was that the statute would prevail.

Summary

The respondent had signed an agreement with the appellant which contained a
clause (cl 5.1 (4)) forbidding her from getting pregnant during the duration of a
four year aircraft maintenance engineering training programme she was chosen to
undergo. The clause provided that if she did get pregnant it would be a repudiation
of the agreement. The appellant terminated both the agreement and her
employment when it found the respondent became pregnant during the final year
of the course. The appellant obtained judgment for agreed liquidated damages of
RM?92,000 against the respondent in the sessions court but the same was set aside
on appeal. The respondent applied to the High Court to declare void ¢l 5.1(4)
for being, inter alia, in breach of arts 8 and 11 of the Federal Constitution, the
United Nations Universal Declaration of Human Rights and the Convention on
the Elimination of All Forms of Discrimination against Women (CEDAW). She
also sought an order that she was not liable to the appellant for damages and that
it was the appellant, instead, which was liable to pay her damages for wrongfully
terminating her employment. The High Court allowed the respondents application.
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6. Malaysia 241

In the instant appeal against that decision, the appellant contended that since the
dispute was between private parties and not a breach of an individual’s rights by a
public authority, the provisions of the Federal Constitution had no application and
that that principle was upheld by the Federal Court in the case of Beatrice a/p AT
Fernandez v Sistem Penerbangan Malaysia & Anor [2004] 4 MLJ 466 ( Beatrice’s
case). It was also contended that the courts did not have to take into account the
provisions of CEDAW when defining or determining gender discrimination just
because Malaysia had signed and ratified that Convention. Held, allowing the
appeal and setting aside the decision of the High Court.

Case 5

Identification

a) Malaysia, (b) Federal Court, (¢} 20 June 2017, (d) No. 02(f) — 23 —~ 04/2016(A),
(e) Evidence, (f) Standard of proof (Ling Peek Hoe & Anor v Ding Siew Ching
and another appeal (2017) 5 MLJ 385)

Headnotes

(1) the term judicial power used in art 121(1) means the power to which every
sovereign authority must of necessity have to decide controversies between its
subjects or between itself and its subjects, whether the rights relate to life, liberty
or property. The exercise of this power does not begin until the court, which has
the power to give a binding and authoritative decision, is called upon to take
action; (2) in the context of criminal law, the court possesses the judicial power to
try a person for an offence committed by him and to pass sentence against him if
he is found guilty. Judicial power includes: (a)the power to accept a plea of guilty
after the charge has been explained to the accused and he understood it; (b) the
power to allow or refuse a plea to be retracted and that power must be exercised
judicially; (c) the power to grant or refuse bail to an accused person; (d)the power
to grant or refuse a postponement; and (e) the power to transfer any proceedings
to any other court or to or from any subordinate court. Section 418A of the
Criminal Procedure Code is unconstitutional and void as being an infringement
of the provisions of art 121(1) of the Federal Constitution and that the doctrine
of prospective overruling would be applied so as not to give retrospective
effect to the declaration made with the result that all proceedings of convictions
and acquittals which had taken place under the section prior to the date of the
Jjudgment in this matter would remain undisturbed and not be affected.
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 The Constitution of the Republic of the Union of Myanmar 2008

Section 4 The Sovereign power of the Union is derived from the citizens and is in force in the entire
country.

Section 38 a. Every citizen shall have the right o elect and be elected in accord with the law.

Section 391 In electing people's representatives to the Hluttaws:

a. every citizen who has attained 18 years of age on the day on which the election commences, who
is not disqualified by law, who is eligible to vote, and person who has the right to vote under the law, shall
have the right to vote;

b. every citizen whe is eligible to vote and person who has the right to vote under the law shall cast
a vete only for each Hluttaw at a constituency in an election;

etc.

” The Referendum for the Approval of the Bill Amending the Constitution of the Republic of

the Union of Myanmar (2008) Law
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electoral functions (ii) the appeal and revision against decisions
of the respective Election Tribunal (iii) activities in accord with
Political Parties Registration Law.

As the decision of the Union Election Commission is final and
conclusive, this Tribunal is not in the position to intervene,

1t 1s obvious that the arrangement of constituencies, acceptance of
candidates, convening of election, recognition of members of the
various Hluttaw are to be conducted by various levels of Election
Commission . Those who are not satisfied with the activities of
the Commission are allowed to lodge objections.

The Commission, on its own volition has the right to request the
relevant documents or case file relating activities of the various
Election Sub-Commission and make decision as necessary, This
decision shall be final and conclusive.

With respect to the current submission, it seems that this Tribunal
is requested to check the activities of the previous Election
Commission. It is also found that the matter presented to the
Tribunal arise prior to the enforcement of the Constitution and the
enforcement of Tribunal Law.

Subsequently, the Tribunal further observes that the law provided
activities concerning election of the Union Election Commission
is also final. '

The Tribunal affirms that the current submission fell outside the scope
of its competence and decide that the Tribunal is not in the position to
intervene upon the submission, questioning the constitutionality of the
appointment of Lisu and Rawan national races Ministers in Kachin State
and similarly the appointment of Lisu national races Minister in the Shan

State.

Identification

Case 3

(a) Country: The Republic of the Union of Myanmar

(b) Name of the Court: The Constitutional Tribunal

(©) Date of the decision given: 11-5-2015

(d) Reference number: Submission No.1/2015

(e) The jurisdiction of the Constitutional Tribunal under Section 322 of
the current Constitution, 2008.

(f) Title of the decision: Submission of Dr. Aye Maung (MP) and other 23
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MPs of the Amyotha Hluttaw
Headnotes

The Tribunal ordered that Section 11(a) of the Referendum for the Approval of the
Bill Amending the Constitution of the Republic of the Union of Myanmar (2008)
Law which permits holders of the Temporary Identity Cards are not in accordance
with the Constitution.

Summary

Dr. Aye Maung and 23 MPs from Amyotha (National} Parliament brought
the submission to the Tribunal, requesting to check the Approval of the Bill
Amending the Constitution of the Republic of the Union of Myanmar (2008) Law.
They questioned one of the provisions of the Referendum Law most specifically
Section 11{a) that provide the holders of Temporary Identity Cards shall have the
right to vote in the Referendum.

The Tribunal notes importance of the Constitution which determines the State
policy, framework structure and functions of three Branches, namely, the
Legislative power, Executive power and judicial power. The Constitution is the
Guardian of Laws or Fundamental Law or Basic Law, which expressly declares
the Basic Principles that are needed to be bound among three Branches or
relationship between these three Branches and the people. The Constitution also
establishes the State Policy structure which indicates strong sovereign power.

The Tribunal also takes into account of the provisions relating to the right to
vote particularly Section 4, Section 38(a) and Section 391(a) and (b) of the
Constitution. Section 4 says that the sovereign power of the Union is derived from
the citizens and is in force in the entire country. Secction 38(a) states that every
citizen shall have the right to clect and to be elected in accordance with the law.

Pursuant to all these provisions, the Tribunal views that the expression
“constitutional right to vote™ includes every citizen who has attained 18 years of
age on the day which the election commences and person who get this right by
Law.

However, in the case of those persons who have the right to vote enacted by Law,
it is imperative that this Law must be in accord with the Basic Principles enshrined
in the Constitution. The Tribunal has given further consideration to a notable
point that although priority shall be given to required qualifications prescribed
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for citizens, close attention shall also be given to other required stipulations if the
right to vote is prescribed by the Law.

In this connection, reference is made to the 1982 Union Citizenship Law,
This Citizenship Law provides the authority, the process and steps to become
Associated Citizen and Naturalized Citizen.

After given attention to all these facts, it is to be noted that persons holding
Temporary Identity Cards referred in the Referendum Law are meant, to be the
holders of the Temporary Identity Cards (White Cards) under 1951 Residents
of Burma Registration Rules, Rule 2 (¢). Under 1951 Rules, holding of this
Temporary Identity Card is only allowed for the fixed period of time and is issued
in lieu of the National Identity Cards.

The Immigration and Manpower Ministry presented that under 1951 Residents of
Burma Registration Rules, the Temporary Identity Cards are issued to (a) those
resided in the territory of the Republic of the Union of Myanmar without any
identification or Identity Card (b) those who remain to be scrutinized as citizens
by law (c) those remain to be scrutinized as citizens due to lack of holding of any
supportive or relevant documents (d) those who are not entitled to hold Foreigner
Registration Cards under 1948 Forcigners Registration Rules.

These Temporary Identity Cards are issued solely to certify that they resided in
the territory of the Union of Myanmar.

By notification on 11 February 20135, the President has issued the order on the
expiration of Temporary Identity Cards. According to that notification, Temporary
Identity Cards issued to those who resided in Myanmar under 1948 Residents of
Burma Registration Act will be expired on 31 March 2015. Therefore, holders of
the Temporary ldentity Cards were obliged to surrender the Cards by 31st May
2015 for further review.

Therefore it is noteworthy, that under the Presidential Notification, validity of
the cast votes under Referendum Law, it is not in accord with the Constitution,
particularly with regard to Section 38(a) , Section 391(a) and Section 391(b).
Therefore, the Tribunal ordered that Section 11(a) of the Approval of the Bill
Amending the Constitution of the Republic of the Union of Myanmar (2008) Law
which permits holders of the Temporary Identity Cards are not in accordance with
the Constitution.
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® Constitution of the Kyreyz Republic
Article 16 1. Fundamental human rights and freedoms are inalienable and belong o each person
from birth,
Article 20 1. The laws that deny or derogate human and civil rights and freedoms shall not be
adopted in the Kyrgyz Republic.
3. A law may not impose the limitation of rights and freedoms with other objective and
to a greater extent than it is envisaged in the Constitution.
Article 25 1. Everyone shall have the right to liberty of movement, freedom to choose their
destination and residence in the Kyreyz Republic.
2. Everyone shall have the right to freely teave the Kyrgyz Republic.

26



W7 wo 233A18 ngvanedanbisnadmuadediindviuasiaiom Inedngussasidu
waziiulun IRl ilusgessuun
= 1 5 a = v P
W51 o 155ANTe yaraynaugenidnsluainmlunsiedoudie wiawmlunsiden

ot

o od o af g2l
vngUatemeaziuiogefuvesnuluaissusgisie

&

WNTT & I5IAADY YARaYnAugauiFviTaveananansisusgsiulfetued

oo MINEIFaeANsEeiugIueNUENUTTIA®
WIAT1 &5 IRuiInIAvuadediadIastuf saduiniessrnddAvlunisifunisly
salseine FetadrindansmenagnivunliluniseannidedumaiiosonanansisusgAsie
Tunselit
Q1
&. fimsilasfesdniunfusiaiayaaa — uninyiugamsfinsaned

o NANTENTINUSEWAdsdvinadowardniniimadiae

Jaunil ol 155088 YarannaudeuiieiNosfunweanminUenale 4 susissenadues
mudlgl

2 P - e A 1 8 2/ 1 ] 1 o o o v 1 b o ar

Tounl ol 2530810 Endasnandrsiugenlisgnelddodiiale q uusidudadia
sngvang uagfidniu iwedhunlifsaudunmesnd aruaiuBeuses msansisage wie

=1 A! = = =i aﬂ o [ %] qAﬁl
Aasssu viawie AuATasdnsuazieS nnvesyrrady uavdedninluszdssdonndasiudniau 9
Ansumssusastilunfinail

. ATRBvReAaT s TIILY

FNAGIARHUNARS35ITuYRY (The Constitutional Chamber) l¢§uifesiivelyifiansan
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® Law of the Repubtic of Kyrgyzstan on External Migration
Article 46. Grounds for imposing temporary restrictions on the rights of Kyreyz nationals to travel
abroad, Temporary restrictions may be imposed on passport issuance for exiting from the Kyreyz Republic, if:
8) civil suit is brought against him - tilt the end of proceedings
" International Covenant on Civil and Political Rights: ICCPR
Article 12 2. Everyone shall be free 1o leave any country, including his own,

3. The above-menticned rights shail not be subject to any restrictions except those
which are provided by law, are necessary to protect national security, public order (crdre public), public
health or morals or the rights and freedoms of others, and are consistent with the other rights recognized
in the present Covenant.
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Annex 3: Summaries of significant cases

Identification
a) Country, b) Name of the Court, ¢) Date of the decision given, d) Reference
number of the decision, €) Jurisdiction, f) Title of the decision

Case |

Identification

a) Kyrgyz Republic, b) Constitutional Chamber, ¢) 30.05.2018, d) 04-p, e)
Constitutional complaint, f) Review of the constitutionality of Article 46.8 of the
Law on External migration.

Headnotes

Unreasonable restriction of a citizen's rights to freedom of movement and travel
outside the Kyrgyz Republic is a violation of the right to freedom of movement
and freedom to choose residence in the Kyrgyz Republic, if a civil suit is brought
against the applicant to the court before the end of the proceedings.

Summary

The Constitutional Chamber received a petition to recognize of Article 46.8 of
the Law on External migration establishing that, if a civil suit is brought against
the applicant to the court before the end of the proceedings, a citizen of the
Kyrgyz Republic may be temporarily refused to leave the Kyrgyz Republic,
unconstitutional to the Article 16.1, 20.1, 20.3, 25.1, 25.2 of the Constitution.

The Constitutional Chamber in its decision noted that the Constitution provides
for an increased level of guarantees of human and civil rights and freedoms
and allows their limitation, but only to the extent that it is necessary for certain
purposes, and only in accordance with the procedure established by Law (Article
20.2). Limits on the admissibility of such restrictions are also provided for in
international Law. Thus, according to the International Covenant on Civil and
Political Rights, everyone has the right to leave any country including his own.
This right may not be subject to restrictions, except those provided by Law, which
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188  Constitutional Review at AACC Members

are necessary for the protection of national security, public order, public health or
morals, or the rights and freedoms of others and are compatible with other rights
recognized in the Covenant (Article 12. 2, 12. 3).

The fundamental essence of the above-mentioned institutions lies in the
madmissibility of arbitrary impacts on the rights and freedoms of man and the
exclusivity of the possible limitations. Firstly, restrictions should be established
by legislative consolidation of the grounds and procedure of application, secondly,
they should be proportionate to constitutionally significant purposes and, thirdly,
they should be adopted in conditions when it is impossible to resolve certain
problems of legal regulation by other legal means.

Respectively, the legal regime of restriction of the right to freedom of travel
outside the Kyrgyz Republic may be introduced based on the need to achieve a
balance between the interests of the individual and the state in the areas of state
and public life.

In order to achieve the objectives of justice, the legislator may provide for interim
measures, the failure of which may hinder to achieving the goals of justice. At the
same time, such restrictive measures should be proportionate (proportional) to the
constitutional purposes, which are to meet the requirements of adequacy, legal
certainty, to contain formally defined and clear language that does not allow broad
interpretation and arbitrary application.

Therefore, the restriction of the right to freedom of travel outside the Kyrgyz
Republic introduced by the contested norm, in essence is aimed at compulsion of
the defendant to participate in the trial despite the presence of legal mechanisms to
ensure the proper administration of justice. In such circumstances the introduction
of such restriction is not justified and necessary, and cannot serve as a reason for
limiting the subjective rights of man and citizen. The contested norm as a measure
to secure the claim is inconsistent with the principles of proportionality and
exceeds the scope of limitation of the right for constitutionally purposes.

The Constitutional Chamber accordingly recognized that the contested norm
contradict Article 16.1, 20.1, 20.3, 25.2 of the Constitution.



