ANIUAIRYANIFTITUULY

VBIANATFTITUYYAIUTEINA

LAAUNAIAN &b

Nae3gasTNYaA1eUsEA

CY R

dninueAasEsITHYNY



#1508y

2
WU
a. AiladEYDATRT TSN RWRITUSaTs 1SS TR sull ®
O oo, @ d‘ o o e &
AU @ BVR sdel/od f9IUN ed NUNTAUT béew
nstinnsaygalinesindsemeeupungiienuiuamrnsiudnsieSgsTsuyey
. dsUdaiivaluazditadoaaizsssuyyaedile 00
o oo L5 A ar i s
A3TladeN o/e/can a4TUN Yo FUNAN bEEE (7.7, boos)
nsfingranedmenesideisesuiedifedavioudwiadsossuyy
. AMANINEIYReANaaNSNY e TUElTY (SEduasinne) o
- . o of

A% Budayeva and Others v. Russia 84Ul bo du1al béde (A.4. boow)
nssimrnliunsvesnesglumeniseldoRdimessnfsudedniuasiaiamussUszrivy
. AdledemalgeTTYyeiilY g

O oo hnd A s i =3
ALY e/cob avTuil lbe UL béda (A.F. boso)

FENIERTIINSUHUFL (the Public Defender) ffudgenn (the Parliament)
o o o : w : o ol o 9w
nstanslunsiiudfessernaizarmygvosrrsivaniliidnegludseme

auliSsl3dyund waslifypeasiaUssna



A

dwiuenansiitedeniiSgssuyyuomiadgsssnygsema Ussdnilounaiail beoo
nessgsssuyganyssmaldfneAuaiiAitadevesrnaigsssuyydnssemduasAininenve
anadvduyveruglsuihaulaienntinaus oni nsdinsouginlinenindsenmegmamungang
autuamanstudariesis sy ndingmungiviasnesiddsewuvssesifadavioudaria
{5555y nsdimsanfiunmsvasnaiglumgniselfefivinssuvifasdadniuaziaiainyes
Usvrnu nssiavslumsudifesdenmasgsssuynuasymsmnaniliitneglulssine aulissly
Ay waztifyaradnslssine

naagorsuyniUssmaviudusinadion wnasiiladuafisgosuygesaizsiuyy
sinavsainmadull aefiuundsteyaiuguivilimnvinuldnsuiunumuesmaigsssuyyues
Usuinasingg saufadugasuiuiliundaulalunisfnodinfudevsslsndlumednmsualuns

UfURausialy

NOITEEI TR UTEMA
dninsenaigaTsuya
Ranl lodob



o ot at 1]

aafiadevesrnageTsuywianiusaNs TS gIeaTIl

Y- | ar = ar
#3flade?l @ BVR mew/oe asiufl a¢ nUATHLS beee

1 ot

nIdinIsaya MnadinBea N AR UM uUIBAMUduAmIn s Tudnfefga sy

L] Y

dfins 353An1ana

Hannen1snesEsTInyinasemea

o. UNETULIAG

Tuadil rnadgsssuywisaniudansisasgiensut Invosane? o (the First Senate) leifiade
U151 oc.m 194350 QAAMTUAIMINTTDY A.A. bood (the Aviation Security Act -
Luftsicherheitsgesetz-LuftSiG) %ﬂLﬂungwmsﬁwmwmmnaqﬁ'wmmmﬁammﬂmu {aircraft)

ffanngnliifhuaiadslunisieowginsuiiunalidedudomindavioudeiongmnefiugiu (the

ar

Basic Law) %19l m1adgsssuyqiiudl @nfius (the Federation) ldfidrunamiunguunedenadinun

o3 v

Fausidtu Tnengmunefiugiu 1ms1 eele Ustloniiaes uazans ee.n Yssloadl o Jyd@ll mld
newinieRuANiBRTATNIs T AnTea TRmp i sussasbiaygaliantusdsnasinlfdidunnsia
Iawldo175m1avn1s usna1nil 11951 ec.m maa%’gﬁ'ﬁgfﬁﬁmwﬁumm&m‘sﬁus‘]’a*ﬁ’mﬁia%w%
Fuiugrulunisildia (the fundamental right to life) nazns¥usesdnfeianuifuuyes (human
dignity) ilasannstinesiwlunsdidinandmansynuseyanadeguuainaeuas lifidauieades
fumsfieenugInssy FannsiisgadliiBnistinuaeadenanifietsmdedy fedndunisuianeynna

4 1 & o w . w & a o | o & ol &
aneulufiveing (objects) Suliunsufiastanmumvsirnuduuywdinouselovivemuies

. @3UdaLinais

24

g509 Usznaudde dnnguuie (lawyer) 971494 & AW NUEANUA1UENSTRS (a patent

attormey) wagiUfuaen1sliu (a flight captain) ladurisamndmeigsssuyaiievalimasgsssuysy

ot

A1 I dadefglnaiAnuduami1anislu (the Aviation Security Act - Luftsicherheitsgesetz-

LuftSiG) tipanniviudn SgdaaRdendrreygialifgamunsodnssruuld wifuuasdldugnssih

anufsuasandumiereiminesiuginssy lneung ec.o vosiglydidnanimuaieulalnsy

a

awnsadeerniaeulsd Gadiadndunmsdndedninuuing .o (@nddianuduuyed) 195 ol

-

Uiglerin o @EvSlunsiifdn Usenevuing exlo (Mssussiaseddyvasd@ndduiiugiu) vesngnuiey

Hugu



i o =

wananil fiesszyi mafgersuygidunalunisividomndnieizsssuygdlifansantd

o3 U

-

WiesnndviTuiiugiuvesTosgnasdinlnensennundgaifnm Snvsifeadudlivinsonnagy

U “

1/ 1
@ @ YY)

Iundweguseads fudy anulululdngSeasldfunansgnuanuasnis

U

lppmgHadiuiuasiay

muitydAlitunes ec.a vesigiydfanuiuamenmsiuidifduRemmuduliidummgud
Wil uanandl Ardsandnefgsssuygdelimeanaaduayy ndnAe Sslndinuduamienisiu

o <a

]
o siea g2 =

anindnArimnubuinsduasanslunsiiinues¥os FaAFUMIUTBMIIIT 0.0 WAKIAT b
Uselonfl @ voangueneiugu esansglydidanaryiligEodldsumaujoniduiesinguianis
nIevieesTIvinT (object of state action) wanani anAuarmsinulifeiinvesFosndunnag
melinisldpaifizvedguunidinisnseninanainuursaniius (the Federal Minister of Defense)

TumsRarsandrin “aelianiunisal” (under circumstances) waglunsdififinaniunisalgniduiu

€

LY

fosdeugnisdulviiduanzunvdaugna mindguuns (vuiiugruvesioyafiauenoiguuas) Wiud

o3

2
ar =i

InvesffFeasagladniiestisvesnaduduiinifieuivanugydefionnasdiedu dalu Finveadies

20 a3

=i 1

Flaillyarla 7 dnsely Wieonallyariasas lalunsdlafnw

1 ar e

0813lsAf d3patiuin fxfionauntemadissdrulnailnosinaudiuios Felunsalide ussan

hH L)

3

! i

53slimase i sersudismnmaswanendswiuitesnitlsesnvudnnguuidededsyavune vy
MeFInawInwIINNIIgnen uenani suanlitvednilunisiFinvesdlasarsuuanimgyuflal
anunsafissfigadimedalaudsin wnwignuesindufissdiuvilveseinimeniignldiluemowingu
v O o o 1Y Y a 1 ) o & [ a ot 1

aaiu glafnwiinandnludnsuedinandoilidlasasuuerniaeiunatoiluiesingums

minseivesly swiveaveusuiuasdnAriauluyedvesdlnsansuuaimeeuiig

uenanil Fieadaldudein anslumsii@iauasdniafanauduuyuivemuignazidfinguiy

a3

& e eren

WosmnigdyainiusiuawmnainistudazmsldnasinaelusnnwavesUsemeiivy ol idudade

oz

o

fassuy 101 <wa dewamssliidulyaudauleidmunlilueyuins o 10wIn coa

v
2
o~ 3 ot 2/ 1

wenNil {335153YMEI WA om BaeT e vaeiglydRruiuamsnstuduundygfal
Wzanlng 81BN melo UALNINTT md.m VBINMINERUTIY Vel undiydAdnaignuesinll

“

' v
o a o

TqussasdoteAvldngdunisAnieduiieduaniuntsalitinTuniunulrvieauwey (borderline
situation) ae9lsfif msUjiRaisisndrsasnsiu (a war-like operational mission) Y0aNBETWUIS
anfusnislusranwnvestsamaldiBnsmumammisiu Wifleiaseurquauioezaomng me

YBINYVINERUGIY



2.4 or  ar ey

aedaldszyfuindny 11 ec.a veeigliydianiuamiamsdulizeudsisassuya

gele

T o1

ar  or Y

Wewniginaidnanilasniulasanudfiuseurendant Bundesrat) el SsUndfifnanasdie

43
=] =

lpfupnuiiureuanidianinuifeesveunng cadle vengminefugiy inszdungunaiudly

]
L

Wnuun Uy afAnlwarursunigurauadglunisuinisdnnisnisesnasnieennia (air traffic

o
8

administration) 14l mM3lésuauureumAianildldTduudamensduntydfuinslauins

2
are wlt

dRlunnuaswessUydiviaatu wiounsdiuiign

!
wilawealgUndfivinty winualidsduiuunyg Y

&

vunliededaiuanuivrauaimdan

ar ] = v
. IanNHuNIgnNgIgad
& ] a o ot
a0 AOVIBNULEMWUSEs S TIaTuil®

ad n‘ =} [ £
11031 o ANAATAMNITULYEEY

"Basic Law for the Federal Republic of Germany

Article 1 [Human dignity — Human rights — Legally binding force of basic rights]

(1) Human dignity shall be inviolable. To respect and protect it shall be the duty of all state
authority.

Article 2 [Personal freedoms]

(2) Every person shall have the right to life and physical integrity. Freedom of the person shall be
inviolable. These rights may be interfered with only pursuant to a law,

Article 19 [Restriction of basic rights - Legal remedies]

(2) In no case may the essence of a basic right be affected.

Article 35[Legal and administrative assistance and assistance during disasters]

{1) All federal and Land authorities shall render legal and administrative assistance to ane another.

{2) In order to maintain or restore public security or order, a Land in particularly serious cases may
call upon personnel and facilities of the Federal Border Police to assist its police when without such
assistance the police could not fulfil their responsibilities, or could do so only with great difficulty. In order to
respond to a grave accident or a natural disaster, a Land may call for the assistance of police forces of
other Ldnder or of personnel and facilities of other administrative authorities, of the Armed Forces or of the
Federal Border Police.

(3) If the natural disaster or accident endangers the territory of more than one Land, the Federal
Government, insofar as is necessary to combat the danger, may instruct the Land governments to place
police forces at the disposal of other Ldnder and may deploy units of the Federal Border Police or the Armed
Forces to support the police. Measures taken by the Federal Government pursuant to the first sentence of
this paragraph shall be rescinded at any time at the demand of the Bundesrat and in any event as soon as
the danger is removed.

Article 87d {(Air transport administration)

(2} By a federal law requiring the consent of the Bundesrat, responsibilities for air transport
administration may be delegated to the Lander acting on federal commission.
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“the Aviation Security Act 2005

§ 14 Operational measures, authority to issue orders

(1} In order to prevert the occurrence of a particularly serious accident, the armed forces in the
airspace may push away aircraft, force them to land, threaten the use of armed force or fire warning shots.
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(2) Of several possible measures, the one that is likely to have the least adverse effect on the
individual and the general public shall be selected. The measure may be carried oui only for as long and as
far as its purpose requires. It must not lead to a disadvantage that is clearly disproportionate to the desired
success.

(3) The Federal Minister of Defence may generally authorise the Inspector of the Air Force to order
measures in accordance with subsection (1).
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Authorisation to shoot down aircraft in the Aviation Security Act
void

Press Release No. 11/2006 of 15 February 2006

~

Judgment of 15 February 2006
LBvR 357/05

§ 14.3 of the Aviation Security Act (Lufisicherheitsgesetz - Luft$iG), which authorises the armed forces to shoot down
aireraft that are intended to be used as weapons in crimes against human lives, is incompatible with the Basic Law and
hence void. This was decided by the First Senate of the Federal Constitutional Court in its judgment of 15 February 2006.
The Federal Constitutional Court held that the Federation Iacks legislative competence to issue such regulation in the
first place. According to the Court, Article 35.2 sentence 2 and 35.3 sentence t of the Basic Law (Grundgesetz - GG),
which regulates the employment of the armed forces for the control of natural disasters or in the case of especially grave
accidents, does not permit the Federation to order missions of the armed forees with specifically military weapons,
Moreover, § 14.3 of the Aviation Security Act is incompatible with the fundamental right to life and with the guarantee of
human dignity to the extent that the use of armed foree affects persons on board the aircraft who are not participants n
the crime. By the state's using their killing as a means to save others, they are treated as mere objects, which denies them
the value that is due to a human being for his or her own sake,

Thus, the constitutional complaint lodged by four lawyers, a patent attorney and a flight captain, who had directly
challenged § 14.3 of the Aviation Security Act, was successful.

The decision is essentially based on the following considerations:

1. The Federation lacks the legislative competence to issue the regulation laid down in § 14.3 of the Aviation Security Act.
1t is true that Article 35.2 sentence 2 and 35.3 sentence 1 of the Basic Law directly provides the Federation with the right
to issue regulations that provide the details concerning the use of the armed forces for the control of natural disasters and
in the case of especially grave accidents in accordance with these provisions and concerning the cooperation with the
Liinder (states) affected. The armed forces' authorisation to use direct armed force against an aireraft whieh is contained
in § 14.3 of the Aviation Security Act is, however, not in harmony with Article 35.2 sentence 2 and 35.3 of the Basic
Law.a) The incompatibility of § 14.3 of the Aviation Security Act with Article 35.2 sentence 2 of the Basic Law {regional
emergency situation) does, however, not result from the mere fact that the operation is intended to be ordered and
carried out at a point time in which a major aerial incident (hijacking of an aircraft) has already happened but in which
the especially grave accident (intended air crash) itself has not yet oceurred. For the concept of an "especially grave
accident” within the meaning of Article 35.2 sentence 2 of the Basic Law also comprises events in which a disaster can be
expected to happen with near certainty. The reason why an operation involving the direct use of armed force against an
aireraft does not respect the boundaries of Article 35.2 sentence 2 of the Basic Law is, however, that this provision does
not permit an operational mission of the armed forces with specifically military weapons for the control of natural
disasters or in the case of especially grave accidents. The "assistance™ referred to in Article 35.2 sentence 2 of the Basic
Law is rendered to the Lénder to enable them to effectively fulfil the task, which is incumbent on them in the context of
their police power, to deal with natural disasters or especially grave accidents. Because the assistance is oriented towards
this task which falls under the police power of the Linder this also necessarily determines the kind of resources that can
be used where the armed forces are employed for rendering assistance. They cannot be of a kind which is, with regard to
their quality, completely different from those which are originally at the disposal of the Linder police forces for
performing their duties.

b) § 14.3 of the Aviation Security Act is also not compatible with Article 35.3 sentence 1 of the Basic Law. This provision
explicitly anthorises only the Federal Government to order the employment of the armed forces in the case of an
interregional emergency situation. The regulations in the Aviation Security Act do not take sufficient account of this.
They provide that the Minister of Defence, in agreement with the Federal Minister of the Interior, shall decide in cases in
which a decision of the Federal Government is not possible in time. In view of the fact that generally, the time available in
such a context will only be very short, the Federal Government will, pursuant to this provision, be substituted not only in
exceptional cases but regularly by individuat government ministers when it comes to deciding on the employment of the
armed forces in interregional emergency situations. This clearly shows that as a general rule, it will not be possible to deal
with measures of the kind regulated in § 14.3 of the Aviation Security Act in the manner that is provided under Article
35.3 sentence 1 of the Basic Law. Moreover, the boundaries of constitutional law relating to the armed forces under
Article 36.3 sentence 1 of the Basic Law have been overstepped above all because also in the case of an interregional
emergency situation, a mission of the armed forces with typically military weapons is constitutionally impermissible.

httos:/iwww. bundesverfassunasaericht. de/SharedDocs/Pressemitteilunaen/EN/2006/bva0s-011.himl:isessionid=CC3ADT702858DCD30DTE2A3D. .. 1i2
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2. § 14.3 of the Aviation Security Act is also not compatible with the right to life (Article 2.2 sentence 1 of the Basic Law)
in conjunction with the guarantee of human dignity {Article 1.1 of the Basic Law) to the extent that the use of armed foree g @
affects persons on board the aircraft who are not participants in the crime.

The passengers and crew members who are exposed to such a mission are in a desperate situation. They can no longer
influence the eircumstances of their lives independently from others in a self-determined manner. This makes them
objects not only of the perpetrators of the crime. Also the state which in such a situation resorts to the measure provided
by § 14.3 of the Aviation Security Act treats them as mere objects of its rescue operation for the protection of others. Such
a treatment ignores the status of the persons affected as subjects endowed with dignity and inalienable rights. By their
killing being used as a means to save others, they are treated as objects and at the same time deprived of their rights; with
their lives being disposed of unilaterally by the state, the persons on board the sireraft, who, as victims, are themselves in
need of protection, are denied the value which iz due to a human being for his or her own sake. In addition, this happens
under circumstances in which it cannot be expected that at the moment in which a decision concerning an operation
pursuant to § 14.3 of the Aviation Security Act is taken, there is always a complete picture of the factual situation and that
the factual situation can always be assessed correctly then.

Under the applicability of Article 1.1 of the Basic Law (guarantee of human dignity) it is absolutely inconceivable to
intentionally kill persons whao are in such a helpless situation on the basis of a statutory authorisation. The assumption
that somecne boarding an aircraft as a crew member or as a passenger will presumably consent to its being shot down,
and thus in his or her own killing, in the case of the aircraft becoming involved in an aerial incident is an unrealistic
fiction.. Also the assessment that the persons affected are doomed anyway cannot remove from the killing of innocent
people in the situation described its nature of an infringement of these people's right to dignity. Human life and human
dignity enjoy the same constitutional protection regardless of the duration of the physical existence of the individual
human being. The opinion, which has been advanced on some occasions, that the persons who are held on board have
become part of a weapon and must bear being treated as such, expresses in a virtually undisguised manner that the
victims of such an incident are no longer perceived as human beings. The idea that the individual is obliged to sacrifice
his or her life in the interest of the state as a whole in case of need if this is the only possible way of protecting the legally
constituted body politic from attacks which are aimed at its breakdown and destruction also does not lead to a different
result. For in the area of application of § 14.3 of the Aviation Security Act the issue is not the defence against attacks
aimed at abolishing the body politic and at eliminating the state's legal and constitutional system. Finally, § 14.3 of the
Aviation Security Aet also cannot be justified by invaking the state’s duty to protect those against whose lives the ajreraft
that is abused as a weapon for a crime is intended to be used, Only such means may be used to comply with the state's
obligations to protect as are in harmony with the constitution, This is not the case in the case at hand.

3. § 14.3 of the Aviation Security Act is, however, compatible with Article 2.2 sentence 1 in conjunction with Article 1.2 of
the Basic Law to the extent that the direct use of armed force is aimed at a pilotless aircraft or exclusively at persons who
want to use the aireraft as a weapon of a crime against the lives of people on the ground. It corresponds to the attacker's
position as a subject if the consequences of his or her self-determined conduct are attributed to him or her personally,
and if the attacker is held responsible for the events that he o she started. The principle of proporticnality is also
complied with. The objective to save human lives which is pursued by § 14.3 of the Aviation Security Act is of such weight
that it can justify the grave encroachment on the perpetrators’ fundamentat right to life. Moreover, the gravity of the
encroachment upon their fandamental rights is reduced by the fact that the perpetrators themselves brought about the
necessity of state intervention and that they can avert such intervention at any time by refraining from realising their
criminal plan.

All the same, the regulation is void also in this respect because the Federation lacks legislative competence in the first
place.

httos:/Mww.bundesverfassunasaericht.de/Shared Docs/Pressemitieiiunaen/EN/2006/bva06-011.htmllisessionid=CC3AD702858DCD30D7EZA3D. .. 22
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“ Constitution of Georgia, 1995 (as Amended to 2004)

Article 14 Everyone is free by birth and is equal before [the] law regardless of race, color,
language, sex, religion, political and other opinions, national, ethnic and social belonging, origin, property,
title or place of residence.

Article 19 1) Everyone has the right to freedom of speech, thought, conscience, religion, and
belief.

2) No one shall be persecuted because of his/her speech, thought, religion or belief,
or be compelled to express his/her opinion about them,

3} Freedoms listed in this article may not be restricted unless expression thereof
infringes on the rights of others.

L ¥4



A3t (intimidation) nstiutsdy (coercion) ielasfisseuummandeursegramienistedy
(forcing) Wiyrnadsuntasmiudevesnu warifodudstesiulaodaramuigssyy
Turnsifendy Andiasiiadnmlunistiuiionaun (the right to freedom of religion) MunesanEs
dvdlumsufdimaufauagufiRaumumdnemanudng Wosmmmauaivifinaniuds niseeusu
Fuadnmlumsdufiomaudeududsiilimmumne dnfu dndvastaanyaralunisiiiuiiamy
Auievsamuiaenagnimuald a1 e 153Raw Wefimnudniufiazfesduasesivduay

\ESNWTDILRU

'
- ey =l

wonand fasgsssnygdlafnnunisufiasiazujifaunguuieiidasaulusssy

v
=

(conscientious objection) karfstadunnit AsULEsAInaINUFIULIINAINAT ONAEUN

wioaugslunvslidifufionaun (non-religious belief) Feimilliynrasingdu dely yaaad

U
= s | e < =l LY @ o v ol 3 ! e e =t I 1 o
audsludnuuiuiilujasnazivonsuasuiimihiludssenineideasa sy fadudaiai
w 21 e & & v o« v a o P, a wa U o =t g
duluguldindniunsesoinisldings wasufesnsujofntiiisemsmmnsTueuesy Gafunns

wisunsdmsuuduRnsludnifaeeas
¥ ar of o ot k L33 ir yd = d =S e IQ} 1
Aemnll matgoTsuyniaidadedn nsfiafuvednulasiazujifinungmnedidase
ulus59U (the conscientious objectors) Uu fmnafedaslaensatuyppawmanil sauluegiuuy
valo oMo o 1 = | S vl = = o ao
msldinvesnnin Inedlagslungesvesnisulsduaudewaiiuddu nsufjlasfiasuius
el ¢ . . . . o e ow o
snunuaefidasiaulugssu (Conscientious objection) Iviansaanawiziiiasgionishinanian
[ e Y o a g & o o as vt [ & 3 o 1
nsgviludsndasorurivouazismtumginluiednunliFaainsuviniu demail Tuidvoma
o =t | <l o 1 e w . . = ar
Ananagianuunnerafsadniasssudnnisiinivne (having faith) uasnsuanioandive,

(expressing faith) Ay A1nANanina1It19du Aadssuyyieivaivlaii e e

<

L7 ' at = e = =l e o o ' a.lJ
999555350y bAINTTuseeanslunsufiasiasUfudaunguuneidanonlusisu uenaini

]
a RS =

aQt Qs du 1 Y A -3 d‘ al t Q’J’ ar
Aasgsssuyadlliiuin nsdmdulaiazufiasiasufiAnmungruieiidaroulussauduaide

wnizassiuaalaniinanesnsiaaliisane winnsdeadulamananvzfaadurnussnsiine

=

LifiGeuly uazessosinnuddyedrsddunsimuayadnamuassndnuoitasypea
MNASRANUUNTRYANINT o U933FTTHYEY AaTEITsuyldlinsfinnuundiygives

anvaeIhenashasdsssegraiussuu Tnewiudi Aanssuaeanashdsdisos (the activities of

a reserve personnel) AUYAAINTNIMNIS (a military personnel) luifimuuansaiu wesen

wiiilagasavesnaamdedisesfsnsdisiunisgsukazniswisuanuniouianissy Fadu

o s o

nanasidedioaagnosmasiadiiugumiisunulumsufasiagdfuimunguuneidnee

alugssy edlsfiniy nguueweswesuliniseeuiundiamensujasiozairsdrfunonis

o

nswindu legnsfugenliyaramarduiiisussnislumbeaunmadenduildldndis o

[
& e wal

nunsms wasaghildldlenaduidierduiiiugngniSenlAluufofuiilunesiddsemiadi

13



@

< (=]

MaaufiRvminlunasitdedises dewsil Tadiudn undgaifivmiuldneldianmsunsnussdnd
Aazfiies nwlunisdufemaun
- o ) 2 1 <l a s ¢ & = ar
YouziAeiU fansossrydn wWhneiveusssuvesmsunsnuaduidnamiudsiiedesiu
UTBMALAEMITNYIANNTUALUBITE ﬁ'mﬂu’qmq‘wmwaq%’gﬁﬁu%ﬁg 1997 mom AU UNL
Wil 11991 ece leUgygRineiunihilunisunteweddeeld fwmasgssuygyldndadunat
\emvesuntiydfinna eoe wu lildszyolidumsianyin msundewssmeniuasfosnssyin
lngrunsiusinsnmanededy famnefvinnisundesdseinmazdoansyyitlasenfzenys
. O o o o ot W oo | a o . o a wa
Ans MY Aol 11AT1 eos veaigaTTayny Falilddunslisusedvilunsufiasfiasufy
AQA 1 Qs =y qd" 2/ a0 3/ %] E 1
ssngvnendarenlusssy Suluvsnléunisduaseimnunng e P095g5TIUYuAnele
Wionandimulddnaiureenisunsnueaiu masgsssuyylagiiiiud lunsdeniiu
. 1 a o o oo L Bl AQ & & el ar
(exceptional cases) (wazlilldilunsdmlu) nstsdulufiasnasuansmiuminsionalndifefu
=y s LV a Al oy st 1 = A @ ar
nmsnsaziiavauwanislursaadnmlunsiudeau untygiiwmainanidisnufiostady
uaAnaduJiasiarUununguunefdasaulusssulinssvinmsi dadenuid ovesnunas
nusgimslunesiidsdises FannyaranuufiasiiasufURnuuds yananinageniimnuiin
o ny.r @ d'u o 2 & oy A aoales Au 1 v ]
Aungvne Asiy “nsisgivusliyaeaguiasiinsudiinunguunendasesulusssulinssvia
d' [ 1 d] n’j L") 1 af = = a 25 u'j :
msidanerudoretyanaiu luanunsaldinanisvisuaiiounisifonedliynaaduaz e
ATNEITDIAUHIUNITNTEMIUDININEL D"
Aty undggiRRnmIsibiAsnisunsnusaai nawlunnstuiieaaundlisavsssulasy
o [ =Y Y 1 o Loy oy agl’
Ui Jedaifiunisiasoudnsnsenudonulululitunislunsiddnidu 9 wenanil MIUITY
al & or L -] 1Y 2/ 3/ d 1 =l ar a
Tnguszasifanananvduiunisialagfinsunsnuadlidosfiga iWuieaiunsdnadenlunisiu
«t . .. . o ¥ e as <t = w o ° w
J1n1swaLlsau (altermative civil service) awmmmm’l,'ﬁmmm;ﬂﬂawQmsam‘mﬂssmnaamaa
#1999 Aty ma"s"gﬁﬁmy}fﬁmﬁu'ﬁn untggfiAinmagiinsoiadnwlunstudomaun
venanil eadgessuyndlafnsauntygfinim dadvualivnaudmimlunisda
UszdimsnasidsdrsesiuunUygRvedgesssuyyunm o lngaaigsssuyglédadodunndn
o = & & My ow f oo ' P W
ﬁ'iil%‘ﬁ’]ﬁ%’ﬂ@»ﬂﬂQ‘Mlﬂ&l‘wL‘I.luﬂﬁ'muuhﬂﬂ‘ﬂf\}ﬂﬂ’]‘iLL‘%JGLLEJﬂWlﬂJLﬁHESiNBgLﬂN@ nanfe “nauueiinaly

u’.rl o Gl 0 1 ' o 49‘ = U:J
wagidunand (A general and a neutral law) 1u minUfdRsennaustnaviniioy Fesiude

&

Tiwindien (unequal) she dietiungunessdndendnuiemnuwindionlnefvesiues”
ol o = 3 o a9 aQr P | Y] = =
Wesnnyrraiignisenidiusednnislunssididisesonaliasveiiunnneiy desauds
anuaivsilviiAanisufiasiavufufanunguunei dasneulusssy nguaneildifunans
' o @ o @ gy v | = [ a W&o d v a e
(aneutral law) gauimuavtideiuliuniyaradangs deluamuduaiddvildiinssuound
1 ] ] ) 3 a“ Wi A =t o ooars ! ¥ = -3 at d;
anuuansanagliivinden dalu undya@Rwimisimuanisyjudavindesdmsuyanad
Liwifsnfulaeiugiu (nanfie yeanslunesidsdisesuiasiazdjoRnungrunefidnse

o s a = & L7 1 ﬁ’l’ L2 Qlmy s o
ulusssy wagyAaInsvaInaeidedsesilafianudadingts) venaind undyaRnnimdsinlg

14



@

= = ol o e @& b r ¥ af
Wansdinypainslunasmidediseslagnuiasnauaiiuuanineued “aauinasyuuea ug”
- = o v g o
navfe Wulumumaidmualiidunmsawienamng o 10e355ssuyny
lumsdsediunsunsnugadvsluanuanenia (the right to equality) Wu nasgessuysy
vY v v ¢ i ar aim, P | W e
Iensdodunaliin “lundnis Weuntygailnalunisaziindninaziiadamlunisiudamaun
a 1ot [ : W oW t = I I v el 1
wagludnuanile vihnsudaenyaraganaindu snewmuisaude geudululilifiszasnndos
Auideulunuigsssuyn Jeimundn yaragoudnnuauaniafudonitnguuiy Tnedwndoq
ot of A Hl::
AN BTaIYARaUL”
a’ :j d’" = or a Gty B ﬁf! al Qe A o s o
AN LM IGaUsIingIureIunlygaiwm Sadyginiilunindunssidsdisesves
S‘Iﬂ:: 2/ Q4 Lo b2 - 4 i g 3 v 1 s
yara faalasunsegdannainsililfiesiazdrsussnismmeiu dadedgsssuyy 105 e
253AMils Uaz2ITRaY TN o VOSITETINYY DEelsRny AraUsIeiEETSRY YYD

nasndedsellidgnliuddunsdifwhldditadeifldnaniwsuiiuinan

47



{3

Bnzalittent nittnim ntrtcn B co N CGURT OF CoRG

R | B ] | EEE _ : WA el B P

DMARK
ISTONS




CONSTITUTIONAL COURT
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afso disputed in the case of 2011), however, in 2002 the Court
found that, the Young Lawyers’ Association of Georgia had
no standing fo argue on behalf of other persons, even if they
were its members.

it is noteworthy, that the right of assembly of foreigners
became the subject of constitutional complaint for the third
time, in the case of "Citizen of Moldova, Mariana Chicuv, The
Parliament of Georgia” in 2012. In its judgment of 18 April
2011, the Constitutional Court of Georgia declared the norm
unconstitutional (the following words “also the persons who are
not Georgian citizens” in Paragraph 2 of Article 5 of the Law
of Georgia on Assemblies and Manifestaticns), which stated,
that persons who did not hold Georgian citizenship could not
be responsible for assemblies; the unconstitutional restriction
was impased on foreigners and stateless persons. According
to the new norm adopted by the Parliament of Georgia, state-
less persons were no longer banned from enjoying this right,

but foreigners still could not be responsible for or organizers
of assemblies. The Constitutional Court of Georgia compared
disputed norm in the ongoing case with the norm that was
decfared unconstitutional by the April 18, 2011 decision, not
only formally, but in view of their legal consequences as well.
The Court found, that the disputed norm partially duplicated the
norm that was declared unconstitutional ~ namely, fareigners
residing in Georgia were subject to a blanket ban of the right
to organize and be responsible party of assemblies, in a man-
ner that did not allow exceptions for assemblies of nonpolitical
nature. When the disputed norm repeats the same norm, which
has already been recognized as unconstitutional, the Court is
entitled to invalidate it, by issuing a ruling, and without the
consideration of a case on merits. Hence, the Court Ruling of
December 14, 2012 (1/ 5/525) invalidated the disputed norm of
Paragraph 3 of Article 5 of the Law on Assemblies and Marni-
festations of Georgia.

PUBLIC DEFENDER OF GEORGIA V. THE PARLIAMENT OF GEORGIA

1/1/477, DECEMBER 22, 2011

( SUBJECT OF DISPUTE )

The Public Defender of Georgia disputed the constitutionality
of Paragraph 2 of Article 2 of the Law of Georgia on Military
Reserve Service with regard to Article 14 fright to equality be-
fore the law) and Paragraphs 1 and 3 of Article 19 {freedom
of religion) of the Constitution of Georgia. The disputed norm
made it mandatory for every citizen of Georgia to serve in the
military reserve service, including those persons, who had con-
scientious objection, i.e. whose faith forbade them 1o serve in
the military service,

The Constitutional Court interpreted right to freedom of refi-
gion, protected by Articie 19 of the Constitution of Georgia,
which includes the right to choose, reject or change religious
or non-religious faiths, without interference of state, i.e. pro-
tects the inner realm of human thinking. Interference in the
inner space of an individual can be exercised by ideological,
psychological and moral pressure, intimidation, coercion tc
abandon certain belief systems or forcing someone to change
it, which is absolutely prohibited by the Constitution of Geor-
gia. At the same time, the right o freedom of religion in-

cludes the right to practice the religion and live according to
its rules, since without it, recognition of freedom of religion
would be meaningless. The right of an individual to lead his/
her life according to his/her faith, can be restricted based on
the Paragraph 3 or Article 19, when it is necessary for the
protection of rights of others,

The Court also interpreted conscientious objection and not-
ed, that it is based on refigious or on non-religious balief, which
forbids a person to kill others. Therefore,these persons refuse
take weapons and serve during the wartime, which necessarily
presupposes the use of force, and refuse serve in the military ser-
vice during the peace, which is preparation for wartime actions.

The Court determined, that the refusal of the conscientious
objectars is directly related to these people, their lifestyles and it
not directed at sharing these beliefs with the others. Consdlen-
tious objection is expressed only when the state reguires these
persons to act against their faith and is caused by the necessity
to maintain this faith, due to which, in terms of consequences,
there is only little difference between having the faith and ex-
pressing it. Based on the afore-mentioned, the Court was able
to conclude, that Article 12 of the Constitution protects the right
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10 conscientious objection. Additionally, the Court pointed out,
that conscientious objection, it is not enough that the decision
is motivated by faith; such decision must be a unconditional
requirernent of his/her faith and it must be of ¢rucial importance
for determination of personality and identity of a person,

Following interpretation of Article 19 of the Constitution, the
Court provided systematic interpretation of the disputed norm
of the Law on Military Reserve Service and determined, that
there was not difference between the activities of a reserve and
a military persennei, since the immediate function of a military
reserve was t0 participate in combat activities and to prepare
for them. Therefore, the reserve and the military service could
provide similar grounds for conscientious objection. Despite
this, Georgian legislation only acknowledged the conscientious
objection of military recruits, by allowing them to serve in an
alternative, non military service and did not grant the same op-
portunity to those who were called to serve in reserve or who
were already serving in reserve. Due to this, it was determined,
that the disputed norm constituted an interference into the right
to freedom of religion.

According to the respondent, the legitimate aim of the in-
terference was to defend the Country and state security, which
was aim of Article 101 of the Constitution as well. Article 101
stipulated the obligation to defend Georgia. The Court noted,
that Article 101 per se, does not specify that defending Georgia
must be conducted through the mandatory military service;
defending Geargia does imply that # must only be defended
with weapons of war, Therefore, Article 101 of the Constitution
of Geergia did not rule out that right to conscientious objection
was be protected under Article 19 of the Constitution.

Discussing propertionality of interference, the Court point-
ed, that in exceptional cases (and not in general), coercion to
reject expression of faith might be extremely close 1o violating
inner realm of freedom of religion. The disputed norm meant
to coerce persons with conscientious chjection to act against
their beliefs and serve in the military reserve service. If they
refused to do so, they would be held liable. “The State re-
quires persons with conscientious objection to act against the
requirements of their own beliefs, which in fact, in the given
situation, practically amounts to demanding them 1o reject
their faith by their acis”.

Therefore, the disputed norm constituted an unjustified
and intense interference in the freedom of religion, which was
amounted to deprivation of possibility to exercise the right at
all. Furthermore, achieving aim could have been done with less
interference — an alternative civil service could have been in-
troduced for persons called into military reserve service too.
Therefore, it was determined, that the disputed norm violated
the freadom of religion.

The Court evaluated the disputed norm with regard to Article
14 of the Constitution. Imposing an uniform duty to serve in
the military reserve service on everyone, the Law did not intend
to restraint any minority. However, the Court noted, that the
neutrat nature of the law does not itself and always preclude
unjustified differentiation. “A general and a neutral law, if it
treats everyone in an equal manner, including those who are
unequal, is itseif violating the principle of equality.”

Since the persons called to serve in reserve can have different
faiths including faiths, which generate conscientious objection,
aneutrai law introducing a uniform duties for them, in fact es-
tablished a differential, unequal regime. Therefore, the disputed
norm prescribed equal treatment of essentially unequal persons
{those reservists, who had conscientious objection and those
reservists, who did not have it). Furthermore, it was established,
that reservists were differentiated based on "religion and other
views”, Le. based on a specific ground listed under Article 14
of the Constitution.

Evaluating interference in the right to equality, the Court
noted: “When a norm, on the one hand, results in viclating
the right to freedom of religion, and on the other hand, dif-
ferentiates these persons from others, based on the ground
of faith... it is impossible to be compatible to constitutional
requirements, which mandate that in everyone is equal before
the law regardless of their faith "

Hence, the normative content of the disputed norm, which
established a duty to serve in the military reserve service for
those persons, who were motivated by their faith to reject mil-
itary service, was declared unconstitutional both, with regard
to the Paragraphs 1 and 3 of Article 19, and Article 14 of the
Constitution. However, the general constitutionality of military
reserve service was not challenged in this case and therefore
the judgment did not address this issue.
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®The European Convention on Human Rights
Article 2 - Right to life
1. Everyone’s right to life shall be protected by law. No one shall be deprived of his tife intentionally
save in the execution of a sentence of a court following his conviction of a crime for which this penalty is
provided by law.
2. Deprivation of life shall not be regarded as inflicted in contravention of this Article when it results
from the use of force which is no mere than absolutely necessary:
(a} in defense of any person from untawful violence;
(b) in order to effect a lawful arrest or to prevent the escape of a person tawfully detained;
() in action lawfully taken for the purpose of quelling a riot or insurrection.
“Article § - Right to respect for private and farnily Ufe
1. Everyone has the right to respect for his private and family life, his home and his correspondence.
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2. There shall be no interference by a public authority with the exercise of this right except such as is
in accordance with the law and is necessary in a democratic society in the interests of national security,
public safety or the economic well-being of the country, for the prevention of disorder or crime, for the
protection of health or morals, or for the protection of the rights and freedoms of others.

“Article 13 - Right to an effective remedy

Everyone whose rights and freedoms as set forth in this Convention are violated shall have an
effective remedy before a national authority notwithstanding that the viclation has been committed by
persons acting in an official capacity.

“Protocol to the Convention for the Protection of Human Rights and Fundamental Freedoms

Article 1 - Protection of property

Every naturat or legal person is entitled to the peaceful enjoyment of his possessions. No one shall
be deprived of his possessions except in the public interest and subject to the conditions provided for by law
and by the general principles of internationat law.

The preceding provisions shall not, however, in any way impair the right of a State to enforce such
laws as it deems necessary to control the use of property in accordance with the general interest or to secure
the payment of taxes or other contributions or penalties.
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EUROPEAN COURT OF HUMAN RIGHTS

202
20.3.2008

Press release issued by the Registrar

CHAMBER JUDGMENT
BUDAYEVA AND OTHERS v. RUSSIA

The European Court of Human Rights has today notified in writing its Chamber judgment! in
the case of Budayeva and Others v. Russia (application nos. 15339/02, 21166/02, 20058/02,
11673/02 and 15343/02).

The Court held unanimously that there had been:

e a violation of Article 2 (right to life) of the European Convention on Human Rights
on account of Russia’s failure to protect the life of Vladimir Budayev, and, the
applicants and the residents of Tyrnauz from mudslides which devastated their town
in July 2000;

o a violation of Article 2 of the Convention on account of the lack of an adequate
judicial enquiry into the disaster;

» no violation of Article 1 of Protocol No. 1 (protection of property); and,

e no violation of Article 13 (right to an effective remedy) in conjunction with Article 1
of Protocol No. 1.

Under Article 41 (just satisfaction), the Court awarded in respect of non-pecuniary damage
30,000 euros (EUR) to Khalimat Budayeva, EUR 15,000 to Fatima Atmurzayeva and
EUR 10,000 to each of the other applicants. (The judgment is available only in English.)

1. Principal facts

The applicants, Khalimat Budayeva, Fatima Atmurzayeva, Raya Shogenova, Nina
Khakhlova, Andrey Shishkin and Irina Shishkina, are Russian nationals who were born in
1961, 1963, 1953, 1955, 1958 and 1955, respectively. Except for Ms Shogenova, who lives in
Nalchik, all the applicants live in the town of Tyrnauz, situated in the mountain district
adjacent to Mount Elbrus in the Republic of Kabardino-Balkariya (Russia). Mudslides have
been recorded in the area every year since 1937, especially in summer.

The case concerned, in particular, the applicants’ allegations that the Russian authorities
failed to heed warnings about the likelihood of a large-scale mudslide devastating Tyrnavz in
July 2000, to warn the local population, to implement evacuation and emergency relief
policies or, after the disaster, to carry out a judicial enquiry.

1 Under Article 43 of the Convention, within three months from the date of a Chamber judgment, any party to
the case may, in exceptional cases, request that the case be referred to the 17-member Grand Chamber of the
Court. In that event, a panel of five judges considers whether the case raises a serious question affecting the
interpretation or application of the Convention or its protocols, or a serious issue of general importance, in
which case the Grand Chamber will deliver a final judgment. If no such question or issue arises, the panel will
reject the request, at which point the judgment becomes final, Otherwise Chamber judgments become final on
the expiry of the three-month period or earlier if the parties declare that they do not intend to make a request to
refer.
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At about 11 p.m. on 18 July 2000 a flow of mud and debris hit the town of Tyrnauz and
flooded part of the residential area. According to the applicants there was no advance
warning and they all only just managed to escape. Fatima Atmurzayeva and her daughter,
caught in the mud and debris while trying to escape, were injured and suffered severe friction
burns. Once the mudslide struck, the alarm was raised through loudspeakers, but the
applicants claimed that there were no rescue forces or any other emergency relief at the scene
of the disaster. In the morning of 19 July 2000 the mud level fell and, as there were no
barriers, police or emergency officers to stop them, certain residents, among them Khalimat
Budayeva and her family, returned to their homes. They were not aware of any order to
gvacuate.

At 1 p.m. that day a second, more powerful, mudslide hit the town. Ms Budayeva and her
eldest son managed to escape. Her younger son was rescued, but sustained serious cerebral
and spinal injuries. Her husband, Vladimir Budayev, who had stayed behind to help his
parents-in-law, was killed when the block of flats in which he and his family lived collapsed.

The town was subsequently hit by a succession of mudslides over a period lasting until
25 July 2000. Eight people were officially reported dead, although the applicants alleged that
a further 19 people went missing.

All the applicants claimed that their homes and possessions were destroyed and that their
living conditions and health had deteriorated since the disaster. Certain applicants had
suffered from depression and had had to have psychiatric and/or neurological treatment.

According to the Government, the mudslides’ exceptional force could not have been
predicted or stopped. Following the first wave of mud on 18 July 2000 the authorities ordered
an emergency evacuation of Tyrnauz. Police and local officials called at people’s homes to
inform them about the mudslide and to help evacuate the elderly and disabled. In addition,
police vehicles equipped with loudspeakers drove round the town, calling on residents to
evacuate. Those residents who returned to their homes did so in breach of the evacuation
order. All necessary measures were taken to rescue victims, to resettle residents and to bring
in emergency supplies.

On 3 August 2000 the Prosecutor’s Office of the Elbrus District decided not to launch a
criminal investigation into the disaster or into Mr Budayev’s death, which was considered
accidental.

Following a decision by the Government of the Republic of Kabardino-Balkariya on
12 August 2000, all the applicants were granted free replacement housing and an emergency
allowance in the form of a lump-sum (13,200 roubles (RUB): equivalent at that time to
EUR 530).

The applicants subsequently brought civil proceedings for compensation. Their claims were
rejected on the grounds that the authorities had taken all reasonable measures to mitigate the
risk of a mudslide. Furthermore, the courts found that the local population had indeed been
informed of the risk of possible mudslides by the media.

The applicants disagreed with those conclusions. They accused the authorities of three major
shortcomings in the functioning of the system for protection against natural hazards in
Tyrnauz. Firstly, they alleged that the authorities failed to maintain mud-protection
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engineering facilities, notably to repair a mud-retention dam which had been damaged in
1999 and to clear a mud-retention collector which was blocked by leftover debris. Secondly,
they complained about the lack of a public warning which would have helped to avoid
casualties, injuries and mass panic. Finally, they complained that there was no enquiry to
assess the effectiveness of the authorities’ conduct before and during the mudslide.

In support of those accusations, the applicants submitted newspaper articles, including an
interview with an expert who accused officials of “blatant irresponsibility”; witness
statements from the applicants’ family and neighbours who were also victims of the
mudslide; and, official letters and documents which proved that no funds had been allocated
in the Elbrus district budget for the repair work required after the 1999 mudslide and that,
between 30 August 1999 and 7 July 2000, the authorities received a number of warnings
about the imminent disaster from the Mountain Institute, a state agency responsible for
monitoring weather hazards in high-altitude areas. In its warnings, the Institute recommended
that the damaged mud-protection dam be repaired and that observation posts be set up to
facilitate the evacuation of the population in the event of a mudslide. One of the last warnings
referred to possible record losses and casualties if those measures were not carried out as a
matter of urgency.

2. Procedure and composition of the Court

The applications were lodged with the European Court of Human Rights on 15 March 2002,
10 April 2002, 18 February 2002, and 9 March 2002 and declared admissible on 5 April
2007.

Judgment was given by a Chamber of seven judges, composed as follows:

Christos Rozakis (Greek), President,
Nina Vajié (Croatian),

Anatoly Kovler (Russian),

Elisabeth Steiner (Austrian),
Khanlar Hajiyev (Azerbaijani),
Giorgio Malinverni (Swiss),

George Nicolaou (Cypriot), judges,

and also Seren Nielsen, Section Registrar.
3. Summary of the judgment!
Complaints

Relying on Articles 2 (right to life), 8 (right to respect for private and family life), 13 (right to
an effective remedy) and Article 1 of Protocol No. 1 (protection of property), the applicants
alleged that, as a result of the Russian authorities’ failure to mitigate the consequences of the
mudslides from 18 to 25 July 2000, the authorities put their lives at risk and were responsible
for the death of Mr Budayev and the destruction of their homes. They also complained under
Article 2 that the authorities failed to carry out a judicial enquiry into the disaster.

! This surnmary by the Registry does not bind the Court.
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Decision of the Court
Article 2

Concerning the inadequate maintenance of mud-defence infrastructure and failure fo set up a
warning system

It was not in dispute that Tyrnauz was situated in an area prone to mudslides in the summer
season and, given the defence schemes designed to protect the area, both parties could
reasonably have assumed that a mudslide had been likely to occur in the summer of 2000.
The parties disagreed, however, as to whether the authorities had known that the mudslide of
July 2000 was going to cause devastation on a larger scale than usual.

The Court noted that in 1999 the authorities had received a number of warnings that should
have made them aware of the increasing risks of a large-scale mudslide. Indeed, they were
aware that any mudslide, regardless of its scale, could have had devastating consequences
because of the defence infrastructure’s state of disrepair. What needed to be done and its
urgency had been made quite clear. No explanation was provided by the Russian Government
as to why those recommendations had not been followed. Given the documents submitted by
the applicants indicating that no funds had been allocated for recommended repair work, the
Court could only conclude that the requests had not been given proper consideration by the
relevant decision-making and budgetary bodies.

In such circumstances, the authorities should have acknowledged the likelihood of a mudslide
and taken essential practical measures to ensure the safety of the local population such as
warning the public and making prior arrangements for an emergency evacuation,

However, the applicants consistently maintained and the Government confirmed that
residents had not received any warning until the mudslide had actually arrived in the town on
18 July 2000. Furtherniore, the witness statements submitted by the applicants corroborated
the claim that there had been no sign of any evacuation order on 19 July 2000. Given that the
Government had not specified how an evacuation order had been publicised or otherwise
enforced on that day, the Court could only assume that the population had not been
adequately informed.

Moreover, despite persistent requests by the Mountain Institute, temporary observation posts
in the mountains had not been set up, such that the authorities had no means to estimate the
time, force or duration of the mudslide. They were therefore unable to give an advance
warning or efficiently implement the evacuation order.

Finally, the Government provided no information concerning other solutions which had been
envisaged to ensure the safety of the local population such as a regulatory framework,
land-planning policies or specific safety measures. Their submissions exclusively referred to
the mud-retention dam and collector, which, as already established, had not been adequately
maintained. The authorities had, in effect, taken no measures at all with regard to the
mudslides until the day of the disaster.

The Court concluded that there had been no justification for the authorities’ failure to
implement land-planning and emergency relief policies in the hazardous area of Tyrnauz
concerning the foreseeable risk to the lives of its residents, including all the applicants.
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Moreover, it found that the serious administrative flaws which had prevented the
implementation of those policies had caused the death of Viadimir Budayev and injuries to
his wife, to Fatima Atmurzayeva and members of their family. The Russian authorities had
therefore failed in their duty to establish a legislative and administrative framework with
which to provide effective deterrence against a threat to the right to life, in violation of
Article 2.

Concerning the judicial response to the disaster

Within a week of the disaster the prosecutor’s office had already decided to dispense with a
criminal investigation into the circumstances of Vladimir Budayev’s death. The inquest had
been limited to the immediate causes of his death and had not examined questions of safety
compliance or the authorities’ responsibility. Nor had those questions been the subject of any
criminal, administrative or technical enquiry. In particular, no action had ever been taken to
verify the numerous allegations concerning the inadequate maintenance of the mud-defence
infrastructure or the authorities’ faiture to set up a warning system.

The applicants’ claims for damages had effectively been dismissed by the Russian courts for
failing to demonstrate to what extent the State’s negligence had caused damage exceeding
what had been inevitable in a natural disaster. That question could, however, only have been
answered by a complex expert investigation and the establishment of facts to which only the
authorities had access. The applicants had therefore been required to provide proof which was
beyond their reach.

In any event, the domestic courts had not made full use of their powers to establish the
circumstances of the accident. In particular, they had not called witnesses or sought expert
opinions. The courts’ reluctance to establish the facts was not justified in view of the
evidence produced by the applicants, especially as it included reports which suggested that
the applicants’ concerns were shared by certain officials.

The Court therefore concluded that the question of Russia’s responsibility for the accident in
Tyrnauz had never as such been investigated or examined by any judicial or administrative
authority, in violation of Article 2.

Article 1 of Protoco] No. 1

The parties agreed that the applicants had been the lawful owners of possessions which had
been destroyed by the mudslides of July 2000. They also agreed that it was unclear to what
extent proper maintenance of the defence infrastructure could have mitigated the exceptional
force of those mudslides. It was not proven either that a warning system would have
prevented the damage to the applicants’ homes or possessions. The damage caused by the
mudslides could not therefore be unequivocally attributed to State negligence.

Moreover, a State’s obligation to protect private property could not be seen as synonymous
with an obligation to compensate the full market value of a destroyed property. The terms of
compensation, although considered by the applicants to be insufficient, had to be assessed in
the light of al] the other measures implemented by the authorities and of the complexity of the
situation, the number of owners, and the economic, social and humanitarian issues inherent in
providing disaster relief.
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On that basis, the Court concluded that the housing compensation to which the applicants had
been entitled had not been manifestly out of proportion to their lost accommodation. Given
also the large number of victims and the scale of the emergency relief to be handled by the
authorities, the upper limit of RUB [3,200 on compensation for household belongings
appeared justified. Access to those benefits had also been direct and automatic and had not
involved a contentious procedure or a need to prove the actual losses. The Court concluded
that the conditions under which victims had been granted compensation had not imposed a
disproportionate burden on the applicants. There had therefore been no violation of Article 1
of Protocol No. 1.

Article 13

The Court found that no separate issues arose under Article 13 in conjunction with Article 2
or 8.

In view of the findings under Article 1 of Protocol No. 1, the Court did not consider the
Russian courts’ refusal to award the applicants further damages unreasonable or arbitrary. It
saw no other grounds to conclude that the civil proceedings had not constituted an effective
remedy and therefore held that there had been no violation of Article 13 in conjunction with
Article 1 of Protocol No. 1.

Article §

The Court considered that it was unnecessary to examine separately the complaint under
Article 8.

Hapk

The Court’s judgments are accessible on its Internet site (http://www.echr.coe.int).

Press contacts

Emma Hellyer (telephone: 00 33 (0)3 90 21 42 15)

Tracey Turner-Tretz (telephone: 00 33 (0)3 88 41 35 30)
Paramy Chanthalangsy (telephone: 00 33 (0)3 90 21 54 91)
Sania Ivedi (telephone: 00 33 (0)3 90 21 59 45)

The European Court of Human Rights was set up in Strasbourg by the Council of Europe
Member States in 1959 to deal with alleged violations of the 1950 European Convention on
Human Rights.
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.0 $5595UYQIB5IY (Constitution of Georgia)®

“Constitution of Georgia, 1995 (as Amended to 2004}

Article 42

1. Everyone shall have the right to apply to the court for protection of his/her rights and freedoms.

2. Everyone shall be tried only by the court that has jurisdiction over the particular case.

3. The right to a defense shall be guaranteed.

4. No one shall be tried twice for the same offence.

5. No one shall be held responsible for an action that did not constitute an offence at the time it
was committed. No law shall have retroactive forceunless it reduces or abrogates responsibility.

6. An accused shall have the right to request attendance and examination of witnesses on his/her
behalf under the same conditions as the prosecutionwitnesses.

7. Evidence obtained unlawfully shall have no legat force.

8. No one shall be obliged to testify against themselves or against their familiars that are determined
by law.

9. Any person, who has illegally sustained damage inflicted by the State, Autonomous Republics, or
self-government bodies and officials, shall beguaranteed by the court to receive full compensation
accordingly from the funds of the State, Autonomous Repubtic, and local self-government,

Article 44

1. Everyone who lives in Georgia shall be obliged to observe the Constitution and legislation of
Georgia.

2. The exercise of human rights and freedoms shall not infringe on the rights and freedoms of others.

Article 47

1. Aliens and stateless persons living in Georgia shall have the rights and obligations equal to those of
the citizens of Georgia except as provided for bythe Constitution and law.

2. Georgia shall grant asylum to aliens and stateless persons according to universatly recognized rules
of intermnaticnal law, as determined by law.

3. No asylum seeker shall be transferred to another state if he/she is persecuted for his/her political
creed or an action not considered a crime under thelegislation of Georgia.

Article 89

1. Based on an action brought or a nomination made by the President of Georgia, the Government of
Georgia, not less than one fifth of MPs, the courtsupreme representative bodies of the Autonomous
Republics of Abkhazia and Ajara, self-government represeniative bodies - Sakrebulos, the HighCouncil of
Justice, the Public Defender or a citizen, under the procedure determined by an organic law, the
Constitutional Court of Georgia shall:

a) adjudicate the constitutionality of a Constitutional Agreement, law, narmative acts of the President
and the Government, normative acts of supremestate bodies of the Autonomous Republic of Abkhazia and
the Autonomous Republic of Ajara;

b) consider disputes on competence between the state bodies;

) consider the constitutionality of formation and activity of political unions of citizens;

35



3

N9 o @, yrRaynAudouiiEnnaliEninemaiialiduasoadniuasiainm

¥
4 124

o. YaraynAutayiaviImawsitiunsnamidenfiiuming

a. Avslunislesiumuesdeslifunisiuses

& 1ﬁﬁ;ﬂmﬁ%zgﬂﬁms§umﬁ€§ﬂwmmﬁmﬁmﬁ’u

& Wifilafiesdaeiuiinveuromsnssirilufiedndumiuiin w varnaildnssyhnimiy wee
Lifingrndlafifiadoundaiundzamiainaoumuiuiiaveuiiy

o. ffoaniAvsfiasFometadunemuumunildnslidoulufeatutumsdumegiuland

o, wenuvidngiildnlagliveusengunedeslsifinanunguang

. lififlessgniadulinmsidulfindronuemiaginddanuiingmnoimun

«. yemalafldFunruidemelagliveusenguuneainis aisisadgunasetmuias nioaddns
Unasasnules wasidmihd douldfunisiusedasmalildsumaulnumaunuiuuidusiuiuain
U2 BIT RS MUIEURINET

1A < 0. yrraynauitiineglursddsasien foRmusgersuyguasngmunovemediie

o. nslidvinywerunasainmasaedinssnudedviuasiainmusgdy

a L N {

WA & o AUANANLBTYARALITTITEyrANWdnegluasidudouiidniuaswihfiviniion
fuwalewsiide Huwstgliluigeruyguavngruneduagiedu

. 30 AglRdnuir s maryrealssslidyund mungunasiildsunissensuede
Wuanalungrungseninedsama auidagililungwine

d) consider disputes on the constitutionality of regulations governing referenda and elections, as well
as disputes on the constitutionality of elections(referenda) held or to be held on the basis of the regulations;

e} consider the constitutionality of treaties and international agreements;

f) consider the constituiionality of normative acts in terms of fundamental human rights and
freedoms enshrined in Chapter Two of the Constitution onthe basis of an individual's lawsuit;

f1) consider disputes on violations of the Constitutional Law of Georgia on the Status of the
Autonomous Republic of Ajara;

f2) consider disputes on the constitutionality of normative acts in terms of the provisions defined by
Chapter Seven! of the Constitution on the basis of alawsuit brought by a self-government representative
body - Sakrebulo;

f3) consider the compatibilty of normative acts with Articles 82, 84, 86, 86%, 87 and 90 of the
Constitution based on the submission by the High Councilof Justice;

g} exercise other powers defined by the Constitution and organic law of Georgia.

2. A judgement of the Constitutional Court shall be final. A normative act or part of it recognized as
unconstitutional shall cease to have legal effect asscon as the respective judsement of the Constitutional
Court is published.
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Article 391. The right to lodge a constitutional claim with the Constitutional Court on the
constitutionality of a normative act or its individual provisions shall restwith:

a) citizens of Georgia, other natural persons residing in Georgia and legal persons of Georgia, if they
pelieve that their rights and freedoms recognizedunder Chapter Two of the Constitution of Georgia have been
violated or may be directly violated; (It has been recognized as unconstitutional) ~Judgement No 1/466 of the
Constitutional Court of 28 June 2010 - LHG IV, No 56, 6.7.2010, p. 2)

b) the Public Defender of Georgia, if he/she believes that human rights and freedoms recognized
under Chapter Two of the Constitution of Georgia areviolated.

2. iIn the cases under this article, the defendant shall be the body/official the act of which, in the
plaintiff's opinion, has caused the violation of humanrights and freedoms recognized under Chapter Two of
the Constitution of Georgia.
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According to the claimants, disputed norms viclated the first
Paragraph of Article 42 of the Constitution (right to fair trial).

The Court interpreted that, the right to apply o a court, pro-
tected by Article 42 of the Constitution, is an instrumental right
—when an impugned norm limits the right to apply to a court,
the claimant, first needs to argue that this norm limits their akility
to apply to a court for protecting of their rights and freedoms.

The claimant notes, that violation of duties stipulated by
Paragraph 1 of Article 52 infringed upon his honor and dignity,
and stripped him off of possibility to seek financial compensa-
tion for the damages resulting from the violation in question.
The Court indicated, that the obligations stipulated in the Law
on Broadcasting does not, automatically estshlish the right of
viewers on fuffillment of thase cbligations, since the goal of
the Law is not to provide the rights for viewers. Protection of
human honor and dignity, and in appropriate cases, the possi-
bility for financial compensation and correction of mistakes, are
provided and ensured by other laws ~the Civil Code of Georgia
and the Law of Georgia on Freedom of Speech and Expression,
Both laws ensured that right to apply to a court in case human
henor and dignity ware infringed, and the disputed norm does
not rule it out.

Article 52 of the Law on Broadcasting addressed qualita-
tively and quantitatively different circumstances — dissemination
of imprecise facts. The Court explained, that dignity, as well
as, any other right, may not change in line with the subjective
opinions of different individuals. It must, to a certain degree,
satisfy the criteria of objectivity and universality. “Only the fact
that a person dislikes this or that TV Show due to their values,
religion or world view, cannot be considered as an interference
in the right to dignity.” Impraciseness of facts mentioned under
Article 52 does not mean that the information disseminated
infringed on person's honor or dignity. Therefore, prohibition

of applying to a court regarcing the dissemination of imprecise
facts by a broadeaster doas not mean prohibition of application
to the court when the disseminated information infringed per-
son’s honor and dignity, Additionally, the claimants could not
demonstrate which of their rights were infringed ¥ broadcast-
ers violated their duties listed under Article 54. Therefore, the
impugned norm in this part was not declared unconstitutional.

Paragraph 4 of Article 56 regulated transmission of adver-
tisement or program that infringes dignity and fundamental
rights. The lawmaker considered a theoretical possibility here,
that any right could be violated, and simultaneousiy, unambig-
uously prohibited appealing against this violation in a court, The
Constitutional Court declared, that it was exactly for courts to
balance the freedom of expression of broadcasters against the
dignity and fundamental rights of others, based on the form,
content and social impartance of the expression. Therefore, with
regard to Paragraph 4 of Article 56, prohibition of the right to
apply to a court was declared unconstitutional.

In the part of the claim concerning the harmful influences
on minors, the claimant challenged the content of “immoral”
programs, which were unacceptable to him and which was
“perverting” future generations, The Couri noted, that in a
demaocratic society, it is not allowed for a state, a court, a persen,
or a group of persons to press their moral norms or world views
upon other social groups. "Lack of acceptance of the values,
positions, ideas of a broadcaster, may not serve as the ground to
limit its freedom of expression. The state is required to protect
objectively identified interests, but not subjective feelings.” The
justiciability of guestions of morality by courts will negatively
affect the independence of broadcasters. It is true, that parents
have the right to bring up their children according to their moral
values, but this does not grant them a right to demand from
broadcasters {or, from other private persons) to transmit only
those shows, which conforms to their moral standards. There-
fore, this part of the claim was not upheld.

THE PUBLIC DEFENDER OF GEORGIA V. THE PARLIAMENT OF GEORGIA

1/466, JUNE 28, 2010

{(SUBJECT OF DISPUTE )

The Public Defender of Georgia challenged a norm stated in
Sub-Paragraph “A" of Article 39 of the Organic Law of Georgia
on the Constitutional Court of Georgia, according to which,

foreignars not residing in Georgia, stateless persons and foreign
legal enteritis were not allowed to apply to the Constitutional
Court of Georgia. According to the claimant, the disputed norm
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violated Paragraph 1 of Article 42 of the Constitution of Georgia
{right to fair trial}.

Evaluating the prohibition on application to the Constitutional
Court of Georgia imposed on aliens, stateless persons and
foraign legal entities, the Court interpreted whether these per-
sons are the holders of the fundamental rights provided in the
Second Chanter of the Constitution of Georgia. Article 7 of the
Constitution calls fundamental human rights universal rights,
which indicates that these rights belong to every individual.
The Constitution differentiates between “citizen”, "human®,
a "every person”, “everyone”, and “person” in the title of the
Second Chapter of the Constitution of Georgia, as well as in the
text, defining specific rights, This indicates, that some rights,
due to their nature, indeed belong to the citizeas, however
the majority of rights belong to every human being. The Court
took into consideration, that there are other articles of the
Constitution of Georgia that state that “"foreigners residing
in Georgia” are bound by the legal order of Georgia (Article
44) or equal to the citizens of Georgia (Article 47). However,
the Court decided that, "each constitutional right defines its
holders, therefore, the issue of enjoyment of constitutional
rights by foreigners not residing in Georgia should be ascer-
tained within the scope of a constitutional norm establishing
the relevant constitutional right.”

Based on the analysis of the domestic legislation, the Court
determined, that foreigners and stateless persons “residing in
Georgia”, alsc Georgia’s legal entities, did notinclude all those
foreigners, stateless persons and iegal entities, who were the
subject of Georgian legislation, and respectively, who enjoyed
rights enshrined by the Constitution of Georgia. Based on the
analysis of Paragraph 1 of Article 42 of the Constitution, the
Court determined, that the right of access to both, common
courts, and to the Constitutional Court, belongs to every per-
son, and restricting this right based on citizenship status cor
place of residence was not allowed by the Article 42 itself.
Therefore, this was an interference in the right.

ludging the properticnality of the interference, the Court
assessed legitimate reasons provided by the respondent. The
respondent argued, that the Constitutional Ceurt, deciding on
tegal norms, determines legal order in the Country and this
is a right reserved to citizens only, in the same way, as the
parliament is elected salely by the citizens of Georgia.

The Court alleged, that the Constitutional Court does not
make choices according to the will of the appellant. It does
not matter whether the appellant is a citizen of Georgia, or a
foreigner, The Court’s decision will not change by this fact,as
the Court can only ascertain what the Constitution requizes.
This makes it a principally different from the legislative body,
whose elections are free from foreigner participation, so that
the will of citizens is not overshadowed or altered in any way.
Bath, the citizens and the foreigners go ta the Court for rem-
edy for their viclated rights, not with the goal to participate
in law-making processes. When they are granted egual consti-
tutional rights, the remedies to protect these rights must also
be equal. Therefore, the goal provided by the responded was
not considerad to be legitimate.

The Court also failed to share the argument, that the for-
eigners, stateless parscons, and foreign legal entities had the
right to go to the lowsr courts, or the European Court of
Human Rights for protection of their constitutional rights. The
Court determined, that in individual cases, appealing to the
Constitutional Court {e.g. in scenarios, where the source of the
violation of individual's right is a iaw, or where the Convention
does not recognize the rights enshrined in the Constitution), is
a different, and the only opportunity to protect the right, and
alternative mechanisms cannot substitute it, Based on this, the
Court determined, that the disputed norm violated Paragraph
1 of Article 42 of the Constitution of Georgia.

Article 89 of the Constitution of Georgia did not change
this finding of the Court, which stipulates that “ citizen” was
afforded the right to appeal to the Court (Paragraph “a”),
while Paragraph "{” of the same article mentions " person”.
The Court did not believe it was needed to provide exhaustive
interpretation of the norm, as it decided, that in view of the
contents of Article 89, it was not a provision establishing right.
It determined the competencies of the Constitutional Court
and procedural rules, which served to estabtish effective and
adequate mechanisms to realize rights enshrined in Article 42
of the Constitution. The purpose of Article 89 could not have
been violation of the right enshrined in Article 42. "A com-
petence of any public authority cannot narrow down, limit,
or slter the content of any right, because the very goal of
determining the competencies of the state bodies within the
Constitution is exactly full ... protection of constitutional rights.
Therefore, the means to achieve the aim cannot contradict and
elirminate that aim.”
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